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[IN  THE  COURT  OF  APPEAL  ] 
1 881.      1  THE  MAYOR,  <kc.,  OP  ROCHDALE  V. 
Nov.  15.  J     THE  JUSTICES  OF  LANCASHIRE.* 

Highway — Liability  to  Repair — Main 
Road— Portion  of  a  Road  ceasing  to  be 
a  Turnpike  Road—il  <(?  42  Via.  c.  77. 
8.  13. 

The  Highways  and  Locomotives  (Amend- 
ment) Act,  1878  (41  d:  42  Vict.  c.  77), 
enacts,  by  section  13,  t?iat  any  road  which 
has  since  1870  ceased  to  be  a  turnpike  road 
slioU  be  deemed  a  main  road,  and  that 
half  the  expenses  of  maintaining  such  a 
road  shall,  after  the  29th  of  September, 
1878,  be  borne  by  the  county  authority. 
Certain  roads,  formerly  turnpike  roads, 
ceased  after  1870  to  be  such,  through  the 
enlargement  of  the  area  of  tJie  borough 
of  R.,  by  which  portions  of  such  roads 
were  taken  out  of  the  turnpike  trust  and 
included  within  the  borough.  By  10  (fc  11 
Vict.  c.  34  tJie  corporation,  as  the  highway 
authority  of  the  borough,  became  liable  for 
the  repair  of  all  hightrays  within  the 
borough,  atid  the  turnpike  trustees  were 
precluded  from  levying  tolls  or  spending 
money  on  any  road  within  the  borough. 

The  corporation  claimed  to  recover  from 
the  county  authority  half  of  the  expenses 

•  Cof^am  Lord  Coleridge,  C.J.;  Brett,  L,J. ; 
ftnd  Cotton,  L.J. 
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of  maintaining  such  portions  of  the  roads 
as  had  become  included  in  the  enlarged 
area  of  the  borough  : — 

Held  {reversing  the  judgment  of  the 
Queen^s  Bench  Division),  that  tJie  claim 
must  be  allowed,  inasmuch  as  t/wse  por- 
tions of  the  roads  which  were  so  included 
had  ceased  to  be  turnpike  roads,  and  had 
become  main  roads,  arid  that  the  provisions 
of  section  13  of  4A  <fr  42  Vict.  c.  17  con- 
sequently applied  to  tJiem. 

Appeal  from  the  judgment  of  the  Queen's 
Bench  Division  on  a  Special  Case. 

The  case  is  reported  50  Law  J.  Rep. 
M.C.  97. 

The  question  raised  by  the  Special  Case 
was  whether  the  plainti£&,  the  Rochdale 
highway  authority,  were  entitled  under 
section  13  of  41  <k  42  Vict.  c.  77  (1)  to 

(1)  41  &  42  Vict  c.  77.  s.  13  : «» For  the  purposes 
of  this  Act,  and  subject  to  its  provisions,  any 
road  which  has  within  the  period  between  tlie 
3lst  day  of  December,  1870,  and  the  date  of  tl.e 
passing  of  this  Act  ceased  to  be  a  turnpike 
road,  and  any  road  which,  being  at  the  time  of 
the  passing  of  this  Act  a  turnpike  road,  may 
afterwards  cease  to  be  such,  shall  be  deemed 
to  be  a  main  road,  and  one-half  of  the  expenses 
incurred  from  and  after  the  29th  day  of  Sep- 
tember, 1878,  by  the  highway  authority  in  the 
maintenance  of  such  road  shall,  as  to  every 
part  thereof  which  is  within  the  limits  of  any 
highway  area,  be  paid  to  the  highway  authority 
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call  upon  the  defendants,  the  Lancashire 
county  authority,  to  contribute  half  of  the 
expense  of  maintaining  certain  roads  within 
the  area  of  the  Hochdale  highway  authority. 

Rochdale  was  incorporated  in  1856, 
when  the  borough  included  all  places 
"  within  a  radius  of  three-quarters  of  a 
mile  from  the  old  market-place,"  and  all 
the  powers  and  rights  of  the  local  com- 
missioners who  had,  prior  to  the  incor- 
poration, governed  the  town  of  Eochdale, 
were  then  transferred  to  the  corporation. 
By  the  Eochdale  Improvement  Act,  1853, 
sections  47,  48,  49,  50  of  the  Towns  Im- 
provements Clauses  Act,  1847  (10  &  11 
Vict.  c.  34),  were,  inter  alia^  incorporated 
therewith. 

Section  47  gave  the  management  of  all 
public  highways  to  the  commissioners. 

Section  48  was  as  follows  :  "  The  com- 
missioners and  none  other  shall  be  the 
surveyors  of  all  highways  within  the  limits 
of  the  special  Act,  and  within  those  limits 
shall  have  all  such  powers  and  authorities, 
and  be  subject  to  all  suctuliabilities  as  any 
surveyors  of  highways  are  invested  with 
or  subject  to  by  virtue  of  the  laws  for 
the  time  being  in  force,  and  the  inhabi- 
tants of  the  district  within  the  said  limits 
shall  not  in  respect  of  any  lands  situate 
within  the  said  district  be  liable  to  the 
payment  of  any  highway  rate,  grand  jury 
cess  or  other  payment  in  respect  of 
making  and  repairing  roads  within  the 
other  parts  of  the  paiish  township,  barony 
or  place  in  which  the  said  district  or  any 
part  thereof  is  situate." 

of  such  area  by  the  county  authority  of  the 
county  in  which  such  road  is  situate  oat  of 
the  county  rate  on  the  certificate  of  the  sur- 
veyor of  the  county  authority,  or  of  such  other 
person  or  persons  as  the  county  authority  may 
appoint,  to  the  effect  that  such  main  road  has 
been  maintained  to  his  or  their  satisfaction :  Pro- 
vided that  no  part  of  such  expenses  shall  be 
included  in — 1.  Any  precept  or  warrant  for  the 
levying  or  collection  of  county  rate  within  the 
metropolis,  subject  and  without  prejudice  to 
any  provision  to  be  hereafter  made ;  or,  2.  Any 
order  made  on  the  council  of  any  borough 
having  a  separate  C!ourt  of  quarter  sessions 
tinder  section  117  of  the  Municipal  Corporation 
Act,  1835.  The  term  '  expenses  *  in  this  section 
shall  mean  the  cost  of  repairs  defrayed  out  of 
current  rates,  and  shall  not  include  any  repay* 
ment  of  principal  moneys  borrowed  or  of  in- 
terest payable  thrreon,** 


Section  49  :  ''  The  oommismoners  shall 
be  deemed  guilty  of  a  misdemeanour  for 
refusing  or  neglecting  to  repair  any 
public  highway  within  the  limits  of  the 
special  Act,  and  shall  be  liable  to  be  in- 
dicted for  such  misdemeanour  in  the  same 
manner  as  the  inhabitants  thereof,  or  of 
any  parish,  township  or  other  district 
therein,  were  liable  before  the  passing  of 
the  special  Act.'' 

Section  50 :  "  The  trustees  of  any 
turnpike  road  shall  not  collect  any  toll  on 
any  road  within  the  limits  of  the  special 
Act  or  lay  out  any  money  thereon." 

In  1872  the  Rochdale  Improvement 
Act  was  passed,  by  which  the  boundaries 
of  the  borough  were  considerably  enlarged, 
and  by  which  all  the  provisions  of  the 
Acts  relating  to  the  old  borough  were 
extended  and  made  applicable  to  the  en- 
larged area  of  the  borough.  The  effect  of 
this  was  that  portions  of  certain  turnpike 
roads  entering  Eochdale  were  brought 
within  the  area  of  the  borough,  and  being 
thus  taken  out  of  the  turnpike  trusts  they 
ceased  to  be  turnpike  roads,  and  the  cor- 
poration, as  the  highway  authority,  became 
liable  to  maintain  them. 

The  plaintiflb  claimed  from  the  county 
by  virtue  of  section  13  of  41  &  42  Vict. 
c.  77(1)  half  of  the  expenses  of  maintaining 
the  portions  of  the  roads  so  included  in  the 
enlarged  borough.  A  Special  Case  was 
stated  by  consent,  on  the  argument  of 
which  in  the  Queen's  Bench  Division 
judgment  was  given  for  the  county  autho- 
rity, the  defendants. 

TkQ  plaintiffs  appealed. 

Sir  H.  Giffard  (with  him  Crump),  for 
the  appellants. — The  question  turns  on 
the  true  construction  of  section  13  of  the 
Highways  Act  of  1878  (1) ;  and  it  is  sub- 
mitted that  any  road  within  the  enlarged 
area  of  the  borough — which  has  ceased 
since  1872,  by  the  operation  of  the  Im- 
provement Act,  1847,  to  be  repaired  by 
the  turnpike  trustees,  is  now  a  main  road 
within  the  meaning  of  section  13  of  the 
Act  of  1878  (1);  and  that,  therefore,  the 
plaintiffs  are  in  the  case  of  any  such  road 
entitled  to  claim  from  the  county  autho- 
rity half  of  the  expenses  of  repair.  For 
this  purpose  any  part  of  any  road  must  be 
oonBidex^  as  coming  within  the  descrip- 
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tion  "  any  road."  The  object  of  the  Act 
of  1878  was  to  reduce  to  a  system  the 
cost  of  repairing  highways.  Section  15, 
in  furtherance  of  that  object,  provides  for 
the  declaring  highways  to  be  main  roads ; 
and  section  16,  on  the  other  hand,  gives 
power  to  prevent  roads  from  being  de- 
clared main  roads. 

Gorst  (with  him  Blair),  for  the  respon- 
dents.—The  portions  of  roads  taken  out 
of  the  turnpike  trusts  have  not  ceased  to 
be  turnpike  roads.  It  is  true  that  by 
section  50  of  the  Improvement  Act  no 
tolls  are  to  be  collected  on  those  portions 
of  a  road,  but  there  is  no  provision  that 
tolls  may  not  be  collected  in  respect  of 
such  portions  of  road ;  and  the  provision 
may  well  merely  be  one  of  convenience  as 
to  the  placing  of  toll  gates.  Certain  parts 
may  have  been  taken  out,  but  the  whole 
road  still  remains  a  turnpike  road,  and 
the  intention  of  the  Legislature  was  that  a 
road  should  only  cease  to  be  a  turnpike 
road  by  the  effluxion  of  the  trust ;  and 
the  dealing  with  a  part  of  a  road  only 
does  not  distumpike  it,  so  that  the  condi- 
tion specified  in  section  13  of  the  Act  (1) 
does  not  exist,  and  the  defendants  can- 
not be  liable. 

Lord  Colebidge,  C.J. — I  am  unable  to 
agree  with    the  judgment  of  the  Divi- 
sional Court  in  this  case.     I  think  that 
the  true  construction  of  section  13  of  the 
Highways  and  Locomotives  Act,  1878  (1), 
is  tiiat  any  portion  of  a  turnpike  road  as 
well  as  the  whole  of  a  turnpike  road,  which 
has,  within  the  time  mentioned  in  the 
Act,  ceased  to  be  a  turnpike  road,  shall  be 
deemed  to  be  a  main  road.     It  is  difficult, 
indeed,  to  say  what  is  the  whole  of  any 
road.      A    road    runs  from   London    to 
York,  and    such    a  road  is    subject   to 
several  turnpike  trusts,   each   of  which 
covers  only  a  part  of  that  road.     In  such 
a  case  it  seems  to  me  that  when  any  part 
of  a  road  subject  to  a  turnpike  trust  is 
brought  within  the  area  of  the  borough, 
and  becomes  repairable  by  the  highway 
authority  of  the  borough,  and  when  the 
power   to  take  toll  has  ceased,  then  so 
much  of  that  road  as  was  subject  to  a 
turnpike  trust  ceases  to  be  a  turnpike 
road,  and  comes  under  the  provisions  of 
section  13  of  the  Act  of  1878  (1).     I 


therefore  think  that  this  judgment  must 
be  reversed. 

Brett,  L.J. — I  think  that  a  turnpike 
road  is,  in  a  case  such  as  the  present, 
made  shorter  by  the  extension  of  the 
borough.  That  portion  of  the  road  which 
is  outside  the  borough  is  still  a  turnpike 
road,  while  that  which  is  inside  the 
borough  is  no  longer  a  turnpike  road,  but 
has  become  a  main  road,  and  falls  under 
the  provisions  of  section  13  of  41  &  42  Vict, 
c.  77  (1).  I  agree  therefore  that  this  judg- 
ment must  be  reversed  ;  and  I  would  add 
that  this  decision  makes  the  other  point 
suggested  immaterial ;  that  is  to  say,  it  is 
unnecessary  to  decide  whether,  supposing 
the  provisions  of  this  section  to  apply  to 
a  turnpike  road  of  which  the  trust  has  not 
expired,  they  would  still  apply  when  the 
trust  has  expired. 

Cotton,  L.J.— I  agree  that  this  judg- 
ment   must  be  reversed.      I    think  we 
ought  to  consider  tne  object  of  the  sta- 
tute.    That  object  was  that,  when  a  road 
which  was  formerly  repaired  by  a  turn- 
pike trust  became  repairable  by  a  local 
highway    authority,    the    county    should 
bear  part  of  the  expense.  Why  should  not 
this  apply  to  the  present  case!      It  is 
urged  it  should  not  so  apply  because  the 
portion  of  the  road  included  was  not  a 
turnpike  road  but  only  part  of  a  turnpike 
road.     I,  however,  am  of  opinion  that  it 
was  a  turnpike  road ;   that  it  has  ceased 
to  be  such  a  road ;  and  that  it  has  come 
under  the  provisions  of  section  13  of  the 
Act  of  1878  (1).    A  road  from  London  to 
York  or  Dover  may  be,  as  has  been  said,  a 
turnpike  road  all  along  its  whole  length. 
Could  it,  however,  be  said  that  the  provi- 
sions of  the  Act  would  only  apply  to  the 
whole  length  of  that  turnpike  road  t    It 
was  then  said  that  a  road  could  only  cease 
to  be  a  turnpike  road  by  tJie  expiration  of 
the  trust.    There  is,  however,  nothing  in 
the  section  which  tiius  limits  its  opera- 
tion.     Another    point   taken  was    that 
there  was  a  provision  in  the  Act  that  the 
expenses  of  repair  should  be  provided  out 
of  a  certain  fund.    Now,  if  the  Act  had 
said  that  sudi  expenses  were  to  be  pro- 
vided out  of  a  certain  fund  and  not  in 
any  other  way,  I   think  this  argument 
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would  have  some  force;  but  there  is 
nothing  in  the  statute  to  that  effect.  The 
Towns  Improvement  Clauses  Act,  1847, 
provides  that  the  commissioners  shall 
repair  the  roads  just  as  any  other  body 
which  was  liable  to  repair  it  before.  They 
are  not  directed  to  pay  the  expenses  out 
of  a  particular  fund,  and  not  out  of  any 
other.  It  is  plain  that  the  commis- 
sioners have  only  the  same  duty  and 
liability  that  any  other  body  of  persons 
liable  to  repair  have;  and  they  are,  in 
my  opinion,  entitled  to  call  on  the  county 
to  contribute  to  the  expenses  thus  in- 
curred. 

Appeal  aUowed, 


Solicitors — J.  J.  Sc  C.  J.  Allen,  for  Z.  Mellor, 
liochdale,  for  plaintiffs ;  Ridsdale  ic  Son,  for 
Wilson  k  Hulton,  Preston,  for  defendants. 
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TEMPLEMAN  {appellant)  v, 
TBAFFOBD  {respcmdent). 


Pharmacy  Act,  1868  (31  tk  S2  Vict,  c. 
121),  8.  17 — Sale  of  Poisons — Na7ne  aiul 
Address  of  Seller, 

By  section  17  of  the  Pharmacy  Act, 
1868,  it  is  made  "  unlauful  to  sdl  any 
poison  unless  the  box,  bottle,  vessel,  wrapper 
or  cover  in  which  such  poison  is  contained 
be  distinctly  laheUed  with  the  name  of  the 
article  and  the  word  poison,  and  with  the 
name  and  address  of  the  seller  of  the 
poison," 

The  respondent  kept  a  shop  and  sold 
there  upon  commission  a  poison,  which 
iiDOA  labelled  with  the  nams  and  address  of 
the  person^  a  duly  qucilified  chemist,  who 
supplied  xt  to  him,  but  not  with  his  own 
nams  or  address,  27ie  chemist  who  sup- 
plied him  lived  elsewhere,  and  had  nothing 
to  do  with  the  sales  in  respondents  shop, 
beyond,  afterwards  receiving  the  money 
realised,  less  the  commission.  On  an  ifi- 
fohfitttion  against  the  t^apondent  unSer 
Section  17.-^ 

iffeld,  Yh<rt  H^,  hHinng  the  dontrdl  })f  H9ie 


business  of  sale,  was  the  seller,  and  must 
be  convicted  for  not  having  his  name  and 
address  on  tlie  label. 

This  was  a  Case  stated  by  Justices  of 
the  city  of  Oxford  on  dismissing  an  in- 
formation preferred  by  the  appellant,  as- 
sistant secretary  to  the  Chemists'  and 
Druggists'  Trade  Association  of  Great 
Britain,  against  the  respondent,  charging 
that  on  the  15th  of  June,  1881,  he  did 
sell  a  certain  poison,  to  wit,  red  oxide  of 
mercury,  commonly  called  red  precipitate, 
the  same  not  being  in  a  box,  wrapper,  <bc., 
distinctly  labelled  with  the  name  and  ad- 
dress of  the  seller,  contrary  to  the  Phar- 
macy Act,  1868  (31  &  32  Vict.  c.  121), 
B.  17. 

It  was  proved  that  the  appellant  on  the 
15th  of  June,  1881,  entered  the  shop,  100 
Friar  Street,  Oxford,  over  which  shop  no 
name  was  painted  up,  and  asked  a  woman 
who  was  behind  the  counter  for  a  penny- 
worth of  red  precipitate,  and  was  supplied 
by  her  with  a  packet  of  the  same,  for 
which  the  appellant  paid  the  said  woman. 
The  packet  was  not  labelled  with  the 
name  and  address  of  the  respondent,  but 
was  labelled  in  print  thus :  "  W.  Paterson, 
Chemist  and  Druggist,  3  Cowley  Road, 
Oxford." 

It  was  admitted  by  the  ^respondent  that 
the  appellant  had  been  served  with  the 
red  oxide  of  mercury  at  the  shop  situate 
100  Friar  Street,  of  which  the  respon- 
dent was  the  occupier,  and  in  respect  of 
which  the  respondent  alone  was  rated.  It 
was  also  admitted  that  red  oxide  of  mer- 
cury was  an  article  duly  declared  to  be  a 
poison  within  the  meaning  of  the  Phar- 
iMcy  Act.  It  was  contended  by  the  re- 
spondent that  W.  Paterson  was  a  tenant 
of  the  respondent  in  respect  of  the  nse  of 
one  of  the  windows  and  part  of  the  respon- 
dent's shop,  and  that  the  respondent  acted 
as  a  servant  to  the  said  W.  Paterson  in 
the  sale  of  such  red  precipitate,  and  in 
support  of  such  contention  he  odled  W. 
Paterson,  who  deposed  that  he  paid  re- 
spondent is,  a  week  fot  the  partial  use  of 
On6  of  the  windows  and  of  part  of  the 
shop ;  iSti&t  he  considered  the  respondent, 
tf  any^tJhiag,  Iras  a  servant  of  his,  and  that 
^16  tnarployod  Mm  *to  feefl  ^ocids  for  Mm ; 
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that  he  paid  no  salary,  hut  allowed  him  a 
commission  of  ten  per  cent,  on  the  sales ; 
that  he  was  accustomed  to  send  different 
articles  to  respondent  to  he  sold,  hut  that 
he  did  not  sell  them  to  the  respondent, 
nor  did  he  ever  invoice  them  to  him,  hut 
that  he  kept  an  account  against  the  re- 
spondent, and  if  any  of  the  goods  were 
destroyed  he  should  want  the  respondent  to 
pay  him  for  them.  He  considered  the 
packet  in  question  sold  to  the  appellant 
was  his  property,  and  not  the  respondent's. 
It  was  contended  on  hehalf  of  the  appel- 
lant that  the  packet  was  not  properly 
lahelled :  that  the  respondent  was  not  a 
servknt  of  the  said  W.  Paterson  within 
the  meaning  of  the  17th  section,  hut  was 
the  seller  of  the  poison,  and  ought  to  have 
had  his  own  name  and  address  distinctly 
labelled  upon  the  said  packet  as  provided 
by  the  said  section. 

The  questions  for  t^e  opinion  of  the 
Court  were,  first,  Were  the  Justices  right 
in  drawing  the  conclusion  from  the  evi- 
dence that  the  respondent  was  servant  of 
the  said  W.  Paterson  within  the .  meaning 
of  the  said  17th  section;  second,  If  the  re- 
spondent was  not  the  servant  of  the  said 
W.  Paterson,  but  was  his  agent,  does  such 
agency  carry  with  it  such  a  contract  of 
service  as  to  bring  the  respondent  within 
the  17th  section  or  does  it  noti  Or  in 
one  questioD  and  in  other  words,  Was  the 
packet  in  the  opinion  of  the  Court  suffi- 
ciently or  properly  labelled  within  the 
meauing  of  the  said  17th  section  of  the 
Pharmacy  Act>  1868  \ 

€.  Higgvna,  for  the  appellant.  The 
points  here  raised  for  decision  are  of  great 
public  importance.  They  are  these.  Can 
a  trader  sell  to  the  public  poisons  supplied 
to  him  by  a  duly  qualified  chemist  and 
druggist  under  cover  of  a  label  bearing 
the  name  of  the  chemist  and  druggist  and 
not  that  of  the  actual  seller)  Secondly, 
Can  a  trader  sell  such  poison  under  a  label 
bearing  the  address  of  the  chemist  and 
druggist,  and  not  that  of  the  place  of  sale  1 
The  17th  section  of  the  Pharmacy  Act, 
1868,  dealt  entirely  with  the  actual  selling 
of  poiaons,  and  the  regulations  are  for  the 
public  protection.  It  enacts  that  ''it 
Ishall  be  tmlawf  al  to  sell  any  poison  unless 
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the  box  ....  be  distinctly  labelled  with 
the  name  of  the  article  and  the  word 
poison,  and  with  the  name  and  address  of 
the  seller  of  the  poison."  The  meaning  it 
is  submitted  of  "  seller  "  is  the  person  who 
actually  sells.  In  The  PharmaceiUical 
Society  v.  The  London  and  Provincial 
Supply  Association  (1)  the  House  of  Lords 
held  that  the  Act  did  not  prohibit  a 
corporation  carrying  on  the  business  of 
chemists,  but  the  Lord  Chancellor  said 
that  he  who  sells,  whether  he  be  master 
or  servant,  is  struck  at  by  the  16th  section, 
wtere  the  words  are,  "any  person  who 
shall  sell  or  keep  open  shop  for  the  re- 
tailing, &c, ,  of  poisons. ''  Under  section  1 5, 
dealing  with  the  qualification  of  the  seller, 
the  Pharmaceutical  Society  alone  can  take 
proceedings,  but  under  section  17  any- 
one can,  because  it  was  desired  to  protect 
the  public  to  the  fullest  extent.  This 
shews  how  reasonable  it  is  to  hold  that 
''address"  means  the  address  where  the 
sale  takes  place ;  any  person  can  then  tell 
whether  the  name  and  address  on  the 
poison  correspond  with  that  on  the  shop. 
If  what  has  been  done  here  were  not 
within  the  Act,  an  unqualified  tradesman 
might  sell  drugs  on  commission  in  London 
for  an  Aberdeen  chemist.  Or  one  quali- 
fied chemist  might  have  any  number  of 
branch  shops  in  as  many  dififerent  towns,  in 
none  of  which  was  a  single  qualified  per^ 
son.  The  object  of  the  Act  would  be  de- 
feated, and  the  public  would  have  no 
security  in  the  purchase  of  drugs. 

No  counsel  appeared  for  the  respondent. 

Grove,  J. — I  regret  that  in  an  impor- 
tant case  there  should  be  an  argument  on 
one  side  only ;  it  is  always  more  satisfac- 
tory that  on  the  question  of  the  construc- 
tion of  a  statute  all  possible  considerations 
should  be  brought  before  the  Court.  I, 
however,  am  of  opinion  that  the  Justices 
did  not  draw  the  proper  inferences  from 
the  facts  stated  as  to  the  sale,  and  that  the 
packet  was  not  sufficiently  labelled  within 
section  17  of  the  Act.  We  are  chiefly 
concerned  with  sections  15  and  17,  and  the 
former  section  says  that  any  person  who 
shall  se]l  or  keep  an  open  shop  for  the 

(1)  49  Law  J.  Rep.  O.B.  736;  Law  Rep. 
6  App.  Cas.  857. 
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retailing  of  poisong,  not  being  a  duly 
regi/stei^Bd  chemist  and  druggist,  shall  be 
liable  to  a  penalty.  Now  that  seems  to 
me  to  throw  some  light  on  section  17,  for 
it  requires  qualification  and  registration  to 
exist  in  the  case  of  persons  who  shall  sell. 

It  is  true  that  the  word  "  sell "  is  con- 
ti*adi8tinguished  there  from  the  words 
"  keep  open  shop,"  but  I  think  that  only 
shews  that  it  may  apply  to  sales  not  in 
open  shop,  and  it  clearly  contemplates 
affixing  a  penalty  on  the  person  who  ac- 
tually conducts  the  business  in  which  the 
sale  took  place,  and  so  I  think  it  must  be 
under  section  17  when  the  question  is 
who  is  the  seller.  I  am  of  opinion,  as 
applied  to  the  present  case,  that  the 
''seller"  means  the  person  who  actually 
conducted  the  business  of  the  sale,  not  the 
mere  hand  necessarily  which  handed  over 
the  article — here  not  the  woman — but  the 
person  who  kept  the  shop.  Clearly  Pater- 
son  was  not  the  seller ;  he  was  living  in 
another  place,  and  was  not  in  a  position 
to  comply  with  the  Act.  There  are  certain 
provisions  as  to  things  which  have  to  be 
done  at  the  time  of  ^e — the  seller  must 
comply  with  these,  such  as  enteiing  the 
name  of  the  purchaser  in  a  book ;  a  person 
living  at  a  distance  could  not  do  this.  It 
was  impossible,  therefore,  that  the  chemist 
could  be,  as  the  Justices  supposed,  the 
seller  of  this  poison.  The  seller  was  the 
person  on  the  spot  who  kept  the  shop,  and 
had  power  to  regulate  the  sale,  and  the 
packet  was  to  be  labelled  with  his  name 
.and  address,  as  the  person  controlling  the 
sale.  It  was  the  meaning  and  intention 
of  the  Act  that  for  the  protection  of  the 
public  the  person  who  controls  the  sale  of 
poisons  should  be  a  duly  qualified  person ; 
and  then  section  1 7  requires  his  name  and 
address  to  be  put  on  the  packet.  Here 
Paterson  had  nothing  to  do  with  control- 
ling the  sale  after  he  handed  over  the 
goods  to  the  respondent.  The  answer  to 
the  question  of  the  Justices  must  be  in  the 
negative,  and  the  case  must  be  remitted 
for  them  to  decide  in  accordance  with  our 
judgment. 

Lopes,  J. — This  case  depends  entirely 
on  the  real  meaning  of  the  word  **  seller  " 
in  section  17.  Wben  that  is  determined, 
there  is  no  dif&culty  in  tlie  case.     I  will 


only  say  that  it  appears  to  me  clear  that 
the  word  means  the  person  who  keeps  the 
shop  or  place  where  the  poison  is,  or  under 
whose  control  the  shop  or  place  is.  This 
is  consistent  with  the  general  policy  of  the 
Act,  which  was  passed  for  the  protection 
of  the  public. 

Appeal  aMowed  and  case  remitted. 


Solicitors — Burton,  Yeates,  Hart  &  Burton, 
agents  for  H.  Glaisyer,  BirmiDgham,  for  ap- 
pellant. 


1881. 
Nov.  22. 


THE  QUEEN  {pu  the  prosecution 

of  THE  GUARDIANS  OF  THE 
PRE8TWICH  union)  V.  THE 
OVEBSEEBS  OF  THE  TOWNSHIP 
OF  MANCHESTER. 


Poor — Order  of  Removal — Exemption 
hy  Residence — Widow — Residence  partly 
during  Life  of  Hushamd — 9  8^10  Vict.  c. 
66.  «.  1;  11  I- 12  Fw^.c.  111.  «.  1. 

After  a  hushamd  and  wife  had^  by  resi- 
dence in  a  union,  acquired  irremovabilUy 
under  the  Poor  Removal  Act,  1846  (9  8f  10 
Vict,  c,  66),  tf.  1,  CM  am,ended  by  later  Acts, 
the  husband  went  to  reside  elsewhere  a/nd 
the  irremovability  was  lost.  He  died.  The 
widow  shortly  afterwarrds  became  chargeable 
to  the  union  in  which  they  had  resided.  An 
order  was  thereafter  made  for  her  removal : 
— Held,  that,  by  reason  of  the  break  of  her 
husbafuTs  residence,  her  residence  during 
his  life  teas  not  residence  within  the  statute, 
and,  consequently,  her  residence  as  widow 
not  having  alone  sufficed  to  render  her  ir^ 
removable,  she  was  removable. 

Upon  appeal  by  the  overseers  of  the 
township  of  Manchester  against  an  order, 
dated  the  14th  of  April,  1881,  of  a  stipen- 
diary magistrate  for  the  removal  of  Jessie 
Parkinson  and  her  four  children  from  the 
Prestwich  Union  to  the  township  of  Man- 
chester, both  in  the  county  of  Lancaster, 
the  Court  of  quarter  sessions  confirmed 
the  order,  subject  to  a  Case  which  in  sub- 
stance was  as  follows  : — 

Jeode  Parkinson  ia  the  widow  of  Noble 
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Parkinson.  Noble  Parkinson,  with  his 
wife  and  children,  went,  on  the  19th  of 
March,  1878,  to  reside  in  the  township  of 
Bradford,  in  the  Prestwich  Union,  and 
continued  to  reside  there  up  to  the  22nd 
of  January,  1880,  on  which  date  it  is  ad- 
mitted that  (in  case  he  had  then  become 
chargeable)  he,  his  wife  and  children  were 
irremovable  firom  the  Prestwich  Union. 
On  the  22nd  of  January,  1880,  he  left  his 
wife  and  children  there  and  went  to 
America  in  search  of  work,  and  intending 
to  reside  in  America.  There  was  no  evi- 
dence whether  he  intended  to  fetch  or  send 
for  his  wife  and  children  to  America.  He 
died  in  hospital  at  New  York  on  the  18th 
of  March,  1880. 

Jessie  Parkinson  and  her  children  be- 
came chargeable  to  the  Prestwich  Union 
on  the  3rd  of  May,  1880,  and  continued 
80  down  to  the  date  of  the  order  of  re- 
moval The  last  place  of  settlement  of 
Noble  Parkinson  admittedly  was  Man- 
chester. The  question  for  the  opinion  of 
the  Ck)urt  is,  whether  Jessie  Parkinson 
and  her  children  were  removable  from  the 
Prestwich  Union. 

A  rule  having  been  obtained  to  shew 
cause  why  the  order  of  removal  and  the 
order  confirming  it  should  not  be  quashed, 

Leresche  (on  Nov.  22)  shewed  cause. — 
The  question  is,  whether  the  widow  was 
removable,  for  it  is  agreed  that  the  re- 
movability of  the  children  depends  upon 
her  removability.  She  was  removable,  not 
having  resided  since  her  husband's  death, 
and  before  she  became  chargeable,  for  the 
period  of  one  year,  which  now,  by  24  &  25 
Vict.  c.  55.  8.  1  and  28  <fe  29  Vict.  c.  79. 
8.  8  (amending  9  <&  10  Vict.  c.  66.  s.  1) 
confers  irremovability.  The  break  in  the 
residence  of  the  husband,  by  his  departure 
to  America  with  the  intention  of  residing 
there  permanently,  terminated  his  irre- 
movability, and  therewith  the  irremova- 
bility of  his  wife — The  Queen  v,  LlaneUy 
(1).  His  death  did  not  entitle  his  widow 
to  the  aUUua  which  she  had  thus  lost — 
The  Queen  v.  Mcmchester  (2)  and  The 

(1)  17  Q.B.  Rep.  40 ;  20  Law  J.  Rep.  M.O. 
179. 

(2)  17  Q.B.  Rep.  46. 


Queen  v.  East  Stonehouae  ^3).  The  pre- 
sent case  is  distinguishable  from  The 
Queen  v.  Oloaaop  (4),  where  it  was  held 
that  residence  as  wife  and  widow  coalesced, 
for  in  that  case  there  was  no  bi'eak  in  the 
husband's  residence ;  and  it  is  distinguish- 
able also  from  Th>e  Queen  v.  Elvet  (5),  for 
there,  again,  no  break  of  residence  came 
into  question,  and  the  Court  said  only  that 
they  did  not  see  how  the  receipt  of  relief 
by  the  &ther  of  the  pauper  after  he  had 
acquired  irremovability  affected  the  ques- 
tion of  the  removability. 

He  referred  also  to  The  Queen  v.  St,  Mary- 
lehone  (6)  and  WeUvngton  v.  Whitchurch  (7). 

Smyly,  in  support  of  the  rule. — The 
husband's  not  remaining  irremovable  down 
to  his  death  does  not  prevent  the  residence  of 
the  woman  as  wife  from  being  counted  in 
aid  of  her  residence  as  widow,  as,  according 
to  The  Queen  v.  Ohssop  (4),  it  otherwise 
might  have  done.  For,  if  that  were  so, 
then,  conversely,  a  widow  ought  to  be 
irremovable  whenever  her  husband  died 
irremovable,  no  matter  how  short  her  own 
residence.  But  The  Queen  v.  Cudham  (8) 
shews  that  she  is  removable  if  she  has  not 
herself  resided  the  requisite  period.  That 
case  shews  that  after  her  husband's  death 
the  question  of  a  woman's  removability 
does  not  turn  upon  her  husband's  remova- 
bility, but  upon  the  length  of  her  own 
residence.  The  decision  in  The  Queen  v. 
East  Stonehouse  (3)  was  based  upon  the 
enactment  of  9  <k  10  Vict.  c.  66.  s.  1,  that 
the  time  during  which  a  person  serves  as  a 
marine  is  to  be  excluded  "  for  all  purposes  " 
from  the  computation  of  time  of  residence. 

He  referred  to  24  db  25  Vict.  c.  55.  s.  3 
and  29  &  30  Vict.  c.  113.  s.  17,  which 
relate  to  irremovability  of  a  deserted  wife ; 
but  the  Court  said  that  it  did  not  appear 
from  the  case  whether  there  was  any 
desertion,  and  therefore  for  the  purpose  of 
any  question  as  to  desei*tion  the  Court 
could  only  send  the  case  back  to  be  re- 
stated. 

(3)  4  B.  &  B.  901 ;  24  Law  J.  Rep.  M.C.  121. 

(4)  12  Q.B.  Rep.  117;  17  Law  J.  Rep.  M.C. 
171. 

(6)  29  Law  J.  Rep.  M.O.  17. 

(6)  16Q.B.  Rep.  362 ;  20  Law  J.  Rep.  M.C.  61. 

(7)  4  B.  &  S.  100 ;  32  Law  J.  Rep.  M.C.  189. 

(8)  1  E.  &  E.  409 ;  38  Law  J.  Rep.  M.0, 100. 
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Grove,  J. — In  this  caae,  the  pauper 
Jessie  Parkinson  and  her  husband  resided 
together  in  the  Prestwich  Union,  from  the 
19th  of  March,  1878,  to  the  22nd  of  Jan- 
uary, 1880 ;  and  it  is  admitted  that  at  the 
latter  date  they  could  not  have  been  removed 
if  they  had  then  required  relief,  and  the 
question  of  their  removability  had  then 
arisen.  The  husband  then  went  to  America, 
and  we  must  assume  that  he  went  there 
with  the  intention  of  taking  up  his  resi- 
dence there.  There  was  thus  a  break  in 
his  residence ;  and  the  question  is  whether 
that  break  in  his  residence  and  in  his  irre- 
movability prevents  his  widow  from  being 
entitled  to  rely  in  aid  of  her  residence  as 
widow  upon  her  residence  as  wife.  Mr. 
Smyly,  in  opposition  to  the  order  of  re- 
moval, contends  that  she  is  so  entitled,  not- 
withstanding that  break  in  her  husband's 
residence.  But  it  seems  to  me  that  the 
words  of  the  statute  do  not  compel  us  to 
arrive  at  the  conclusion  for  which  he  con- 
tends— a  conclusion  involving  the  working 
of  a  very  strange  difference  by  the  hus- 
band's death,  the  revival  of  a  right  which 
through  her  husband's  departure  to 
America  the  woman  had  lost.  The  words 
of  the  exemption,  '^  shall  have  resided  for 
^yQ  years  "  (now  reduced  to  one  year),  are 
insufficient  for  so  strange  a  conclusion 
withont  the  aid  of  reasoning  too  subtle 
for  my  comprehension.  I  am  of  opinion 
that  the  order  of  sessions  confirming  the 
order  of  removal  was  right  and  must  be 
affirmed. 

Lopes,  J. — I  also  think  that  the  order 
of  sessions  should  be  affirmed. 

I  assume  that  there  was  in  January, 
1880,  a  break  of  the  husband's  residence 
in  the  Prestwich  Union,  and  therewith  of 
his  irremovability  from  it.  That  being  so, 
his  wife  also  lost  her  irremovability,  for 
the  test  of  a  married  woman's  irremova- 
bility is  (at  all  events  generally)  whether 
her  husband  is  irremovable.  In  March, 
1880,  she  became  a  widow,  and  she  and 
her  childi'en  became  in  May,  1880,  charge- 
able to  the  Prestwich  Union,  and  remained 
so  down  to  the  14th  of  April,  1881,  when 
an  order  was  obtained  for  their  removal  to 
the  township  of  Manchester.  Now  it  is 
quite  clear,  upon  the  cases,  that  if  the 
husband  had  continued  irremovable  down 


to  his  death  his  widow  would  have  been 
irremovable.  But  the  question  is  whether 
the  break  in  her  husband's  residence  pre- 
vious to  his  death  does  not  altogether  alter 
the  case.  I  am  of  opinion  that  by  reason 
of  the  break  in  her  husband's  residence 
there  was  a  break  in  her  residence,  and 
that,  consequently,  the  order  for  the  re- 
moval of  her  and  her  children  was  pro- 
perly made. 

Bo  WEN,  J. — I  have  had  much  doubt  in 
this  case,  and  those  doubts  are  not  alto- 
gether removed ;  but  I  am  not  prepared 
to  differ  from  the  decision  of  the  Court  so 
far  as  it  rests  upon  the  ground  that  the 
break  in  the  husband's  residence  was  also 
a  break  in  his  wife's  residence.  The  ques- 
tion is,  whether  the  woman  had  resided  in 
the  Prestwich  Union  for  the  period  which 
by  statute  confers  irremovability.  There 
is  no  doubt  that  she  had  in  faot  resided 
there  during  the  full  statutory  period. 
But  had  she  so  "resided"  there  within 
the  true  meaning  of  the  Act  1  The  inter- 
val between  her  husband's  death  and  her 
becoming  chargeable  was  less  than  two 
months,  and  therefore  it  is  necessary  to  see 
whether,  next  before  her  residence  as  widow, 
she  had  resided  in  the  same  union  for  at 
least  ten  months  as  wife.  She  did  in  fact 
reside  there  continuously  for  considei-ably 
more  than  ten  months  next  befoi*e  her 
husband's  death.  Did  she  in  law  so 
reside  there  ?  I  am  not  prepared  to  say 
with  certainty  that  she  did ;  and  therefore, 
although  I  cannot  see  that  the  break  in 
her  husband's  irremovability  w^ould  in  it- 
self render  her  removable,  still,  regarding 
it  as  a  break  in  her  residence,  I  am  not 
prepared  to  differ. 

Order  of  sessions  cot^rmed. 


Solicitors — Johnson  &  Weatheralls,  agents  for 
Lings,  Manchester,  for  appellants  ;  Chester  & 
Co.,  agents  for  Farrington  &  Crofton,  Man* 
Chester,  for  respondents. 
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Summary  Jurisdiction  Actf  1879  (42  d; 
43  Viet,  c.  49),  ss.  6  and  35 — Railway 
Clauses  Consolidation  Act,  1845  (8  Vict. 
c.  20),  ss.  103,  145,  146,  Hi—Penalty^ 
Criminal  Offence — "  CivU  debt " — Distress 
Warrant — Imprisonment, 

An  offence  under  section  KiZofthe  Bail- 
way  Clauses  Consolidation  Act,  1845,  is  a 
criminal  offence^  and  the  penalty  recover- 
able under  that  section  is  not  a  **  civil 
debt "  within  the  terms  of  section  6  of  the 
Summary  Jurisdiction  Act,  1879;  nor  do 
tfte  provisions  of  section  35  of  thai  Act 
apply  to  such  a  case,  T/ie  magistrate  may 
on  eofiviction  and  non-payment  issue  a 
distress  warrant  ur*der  section  liQ  of  t/ie 
RaUtoay  Clauses  Consolidation  Act,  1845, 
and  if  sufficient  distress  is  not  found  shall 
imprison  the  defendant  under  section  147. 

Qusre,  whether  the  magistrate  is  bound 
on  non-payment  forthwith  to  issue  a  dis^ 
tress  warrant. 

This  was  an  application  for  a  mandamus 
directed  to  John  Paget,  Esq.,  metropolitan 
magistrate,  commanding  him  to  entertain 
an  application  for  a  wairant  for  the  aiTest 
of  one  Thomas  Chapman,  under  section  2 
of  Jervis's  Act  (11  &  12  Vict.  c.  43); 
or,  in  the  alternative,  to  hear  the  case 
in  the  absence  of  Thomas  Chapman  under 
section  145  of  the  Railway  Clauses  Con- 
solidation Act,  1845  (8  Vict.  c.  20). 

It  appeared  from  the  affidavits  that  on 
the  22nd  of  October  the  magistrate  gitinted 
a  summons  against  Thomas  Chapman, 
under  section  103  of  the  Railway  Clauses 
Consolidation  Act,  1845  (1),  for  travelling 

(1)  Railway  Clauses  Consolidation  Act,  1845, 
8. 103 :  *'  If  any  person  travel  or  attempt  to  travel 
in  any  carriage  of  the  company,  or  of  any  other 
company  or  party  using  the  railway,  without 
having  previooaly  paid  his  fare,  and  with  intent 
to  avoid  payment  thereof,  or  if  any  person, 
having  paid  his  fare  for  a  certain  distance, 
knowhigly  and  wilfully  proceed  in  any  such 
carriage  beyond  such  distance  without  pre- 
viously paying  the  additional  fare  for  the  addi- 
tional distance,  and  with  intent  to  avoid 
payment  thereof,  or  if  any  person  knowingly 
and  wilfully  refuse  or  neglect,  on  arriving  at 
the  point  to  which  he  has  paid  his  fare,  to  quit 
such  carriage,  every  such  person  sliall  for  every 
such  offence  forfeit  to  the  company  a  sum  nut 
exceeding  40*.** 
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on  the  line  of  the  Great  Western  Eailway 
Company  without  having  previously  paid 
his  fare,  and  with  intent  to  avoid  pajrment 
thereof. 

The  summons  was  duly  served,  the 
defendant  failed  to  appear,  and  an  applica- 
tion was  made  on  behalf  of  the  company 
to  the  magistrate  either  to  issue  a  warrant 
for  the  apprehension  of  the  defendant  under 
section  2  of  Jervis's  Act  (11  &  12  Vict. 
c.  43  )y  or  to  hear  the  case  in  the  defen- 
dant's absence  under  section  145  of  the 
Railway  Clauses  Consolidation  Act,  1845 
(8  Vict  c.  20). 

The  magisti*ate  held  that  the  penalty 
recoverable  under  sections  103  and  145  of 
the  Eailway  Clauses  Consolidation  Act, 
1845  (1)  was  a  civil  deht  within  the 
meaning  of  section  6  of  the  Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict, 
c.  49)  (2),  and  therefore  that  a  warrant 

(2)  Summary  Jurisdiction  Act,  1879  (42  Sc  43 
Vict.  c.  49),  s.  6  :  •*  Where  under  any  Act, 
whether  past  or  future,  a  sum  of  money  claimed 
to  be  due  is  recoverable  on  complaint  to  a  Court 
of  summary  jurisdiction,  and  not  on  informa- 
tion, such  sum  shall  be  deemed  to  be  a  civil 
debt,  and  if  recovered  before  a  Court  of 
summary  jurisdiction  shall  be  recovered  in 
the  manner  in  which  a  sum  declared  by  this 
Act  to  be  a  civil  debt  recoverable  summarily  is 
recoverable  under  this  Act,  and  not  otherwise ; 
and  the  payment  of  any  costs  ordered  to  be 
paid  by  the  complainant  or  defendant  in  the 
case  of  any  such  complaint  shall  be  enforced  in 
like  manner  as  such  civil  debt,  and  not  other- 
wise." 

Section  35  :  "  Any  sum  declared  by  this 
Act,  or  by  any  future  Act,  to  be  a  civil  debt, 
which  is  recoverable  summarily,  or  in  respect  of 
the  recovery  of  which  jurisdiction  is  given  by 
such  Act  to  a  Court  of  summary  jurisdiction, 
shall  be  deemed  to  be  a  sum  for  payment  of 
which  a  Court  of  summary  jurisdiction  has 
authority  by  law  to  make  an  order  on  complaint 
in  pursuance  of  the  Summary  Jurisdiction 
Acts  :  Provided  as  follows  :  (1)  A  warrant  shall 
not  be  issued  for  apprehending  any  person  fail- 
ing to  appear  to  answer  any  such  complaint ;  and 
(2)  An  order  made  by  a  Court  of  summary  juris- 
diction for  the  payment  of  any  such  civil  debt  as 
aforesaid,  or  of  any  instalment  thereof,  or  for  the 
payment  of  any  costs  in  the  matter  of  any  such 
complaint,  whether  ordered  to  be  paid  by  the 
complainant  or  defendant,  shall  not,  in  default 
of  distress  or  otherwise,  be  enforced  by  im- 
prisonment, unless  it  be  proved  to  the  satisfac- 
tion of  such  Court  or  of  any  other  Court  of 
summary  jurisdiction  for  the  same  county, 
borough  or  place,  that  the  person  making  default 
in  payment  ol  such  civil  debt,  instalment  or 
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could  not  be  issued  by  reason  of  section  35 
of  the  same  Act  (2). 

The  magistrate  then  heard  the  evidence 
in  the  absence  of  the  defendant,  and  found 
as  a  fact  that  sufficient  evidence  had  been 
given  to  wai'rant  a  conviction,  but  he  de- 
clined to  convict,  on  the  ground  that  if  he 
convicted  under  section  103  of  the  Eail- 
way  Clauses  Consolidation  Act,  1845,  then 
he  was  bound  under  section  146  (3)  on 

costs,  either  has,  or  lias  had  since  the  date  of 
the  order,  the  means  to  pay  the  sum  in  respect 
uf  which  he  has  made  de&iult,  and  has  refused 
or  neglected,  or  refuses  or  neglects,  to  pay  the 
same,  and  in  any  such  case  the  Court  shall  have 
the  same  power  of  imprisonment  as  a  County 
Court  would  for  the  time  being  liave  under  the 
Debtors  Act,  1861),  for  default  of  payment  if 
such  debt  had  been  recovered  in  that  Court,  but 
shall  not  have  any  greater  xK)wer. 

"Proof  of  the  means  of  the  person  making 
default  may  be  given  in  such  manner  as  t)ie 
Court  to  whom  application  is  made  for  the 
commitment  to  prison  think  just,  and  for  the 
purposes  of  such  proof  the  person  making  de- 
fault, and  any  'v^itnesses,  may  be  summoned  and 
examined  on  oath  according  to  the  rules  for  the 
time  being  in  force  under  this  Act,  in  relation 
to  the  summoning  and  examination  of  witnesses, 
or,  if  no  such  rules  are  in  force,  to  the  rules  for 
the  like  purpose  made  in  pursuance  of  the  Em- 
ployers and  Workmen  Act,  1875." 

(3)  Railway  Clauses  Consolidation  Act,  184i>, 
s.  146 :  **  If  forthwith  upon  any  such  adjudi- 
cation as  aforesaid  the  amount  of  the  penalty 
or  forfeiture,  and  of  such  costs  as  aforesaid, 
be  not  paid,  the  amount  of  such  penalty  and 
costs  shall  be  levied  by  distress;  and  such 
Justices,  or  either  of  them,  shall  issue  their  or 
his  warrant  of  distress  accordingly." 

Section  147 :  '*  It  shall  be  lawful  for  any  such 
Justice  to  order  any  offender  so  convicted  as 
aforesaid  to  be  detained  and  kept  in  safe 
custody  until  return  can  be  conveniently  made 
to  the  warrant  of  distress  to  be  issued  for  levy- 
ing such  penalty  or  forfeiture  and  costs,  unless 
the  offender  give  sufficient  security,  by  way  of 
recognisance  or  otherwise,  to  the  satisfaction  of 
the  Justice  for  his  appearance  before  him  on  the 
day  appointed  for  such  return,  such  day  not 
being  more  than  eight  days  from  the  time  of 
taking  such  security ;  but  if  before  issuing  such 
warrant  of  distress  it  shall  appear  to  the  Justice, 
by  the  admission  of  the  offender  or  otherwise, 
that  no  sufficient  distress  can  be  had  within  the 
jurisdiction  of  such  Justice  whereon  to  levy 
such  penalty  or  forfeiture  and  costs,  he  may,  if 
he  thinks  fit,  refrain  from  issuing  such  warrant 
of  distress ;  and  in  such  case,  or  if  such  warrant 
shall  have  been  issued,  and  upon  the  return 
thereof  such  insufficiency  as  aforesaid  shall  be 
made  to  appear  to  the  Justice,  then  such  Justice 
shall  by  warrant  cause  such  offender  ta  be 


non-payment  to  issue  a  distress  warrant, 
and  in  default  of  distress  to  imprison 
under  section  147  (3). 

But  if  the  case  fell,  as  he  was  of  opinion 
it  did,  within  the  provisions  of  section  6 
of  the  Summary  Jurisdiction  Act,  1879  (2), 
then  by  section  35  (2)  of  that  Act  imprison- 
ment in  default  of  distress  would,  imless 
under  the  special  circumstances  specified 
in  that  section,  be  illegal. 

A  rule  nisi  had  consequently  been  ob- 
tained for  a  inaiidamivs  as  above. 

No  counsel  appeared  to  shew  cause. 

R,  S,  WriylUy  in  support  of  the  rule  (4). 
— I  admit  that  if  it  is  a  civil  debt  within 
the  meaning  of  section  6  of  the  Summary 
Jurisdiction  Act,  1879  (2),  the  magistrate 
was  right,  but  I  contend  it  does  not  fall 
within  the  words  of  that  section. 

It  is  not  a  sum  of  money  claimed  to  be 
due.  The  sum  is  not  due  until  conviction. 
The  offence  dealt  with  in  section  103  (1)  of 
the  Railway  Clauses  Act,  is  one  of  a 
criminal  character  involving  fraud. 

Section  6  (2)  was  intended  to  apply  only 
to  such  sums  as  were  recoverable  under  the 
old  law  by  "order"  and  not  by  "con- 
viction." 

Cur,  adv,  vuU, 

The  judgment  of  the  Court  (5)  was  de- 
livered (on  Dec.  20)  by 

FiELDy  J. — This  is  in  substance  a  rule 
calling  upon  Mr.  Paget,  the  metropolitan 
police  magistrate,  to  shew  cause  why  he 
should  not  pix)ceed  with  and  .determine 
a  complaint  pi*efen'ed  on  behalf  of  the 
Gi'eat  Western  Railway  Company  againht 
Thomas  Chapman,  for  the  offence  of  having 
travelled  in  a  carnage  of  the  comjmny 
without  having  paid  his  fare,  with  intent 

committed  to  gaol,  there  to  remain  without  bail 
for  any  term  not  exceeding  three  months,  unless 
such  penalty  or  forfeiture  and  costs  be  sooner 
paid  and  satisfied.'* 

(4)  On  the  argument  for  the  rule  iit«i  on  the 
suggestion  of  the  Court,  leave  was  given  to 
counsel  to  obtain  a  rule  under  Jervis*8  Act  if  it 
should  appear  more  desirable — see  The  Queen  v. 
Price  (49  Law  J.  Bep.  M.G.  49 ;  Law  Bep.  6 
Q.B.  D.  800)— Mr.  Justice  Grove  intimating 
that  leave  would  be  sufficient,  as  the  practice 
of  drawing  the  rule  in  the  alternative  was 
objectionable. 

(5)  Field,  J.,  and  Cave,  J. 
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to  avoid  payment,  and  for  which  offence 
Chapman  had  hj  section  103  of  the  Rail- 
va]^  Ckmsolidation  Act  of  1 845  (1 ),  heoome 
liable  to  forfeit  to  the  company  a  snm  not 
eTOflflding  40^.,  and  which  foi&iture  was 
by  the  145  th  section  of  the  same  Act  made 
recoverable  by  summary  proceeding  before 
two  JnstioeB,  by  which  section,  on  com- 
plaint being  made  to  any  Justice  he  is  to 
issue  a  summons  requiring  the  party  com- 
plained against  to  appear  before  two 
Justices,  and  upon  appearance,  or,  in  his 
absence,  after  proof  of  service,  it  is  pro- 
vided that  it  shall  be  lawful  for  any  two 
Justices  to  proceed  to  the  hearing  of  the 
complaint  (and  that  although  no  informa- 
tion in  writing  or  in  print  ^all  have  been 
exhibited  before  them),  and  upon  proof 
of  the  offence  to  convict  the  offender, 
and  upon  such  conviction  to  adjudge  the 
offender  to  pay  the  forfeiture  incurred ;  and 
by  section  1 46  (3)  theamount  may  be  levied 
by  distress,  it  being  provided  that  the 
Justices  shall  issue  their  warrant.  Im- 
prisonment follows  (section  147)  (3)  if  no 
sufficient  distress  be  found. 

Under  that  145th  section,  the  company 
accordingly  made  a  complaint  (without 
any  written  information),  upon  whicli  the 
magistrate  issued  a  summons. 

Chapman  did  not,  however,  appear  at 
the  return,  and  evidence  having  been  given 
as  to  the  offence,  Mr.  Paget  was  satisfied 
upon  the  evidence  that  the  offence  had  in 
fact  beenjoommitted. 

Mr.  Paget  was  quite  willing  to  comply 
with  so  much  of  the  145th  section  as  re- 
quired him  to  adjudge  the  defendant  to  pay 
the  40f .,  but  he  declined  to  '^  convict "  or 
issue  a  distress  warrant,  conceiving  upon 
the  best  construction  that  he  could  put 
upon  the  statute  (which  is  not  so  clear  as 
might  be  wished)  that  sections  6  and  35  of 
the  Snmmaiy  Jurisdiction  Act  of  1879  (2) 
had  tied  his  hands  by  substituting  the 
provisions  contained  in  those  sections  for 
those  oi  the  Act  of  1845,  and  that  he  had 
no  power  under  the  circumstances  to  con- 
vict or  issue  a  distress  warrant  forthwith ; 
and  as  the  applicant  was  not  willing  to 
accept  a  mere  order  for  payment,  he  de- 
clined to  proceed  any  further  under  these 
circumstances.  Applicant  obtained  a  rule 
for  a  fMmdamua  to  proceed  (afterwards 
converted  into  a  rule  to  shew  cause  why 
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he  should  not  proceed)— that  is,  convict 
and  issue  a  distress  warrant. 

Upon  the  argument  before  us,  Mr. 
Wright,  on  behalf  of  the  applicant,  con- 
tended that  the  provisions  of  section  145, 
and  of  the  following  sections  of  the  Rail- 
way Clauses  Consolidation  Act,  were 
iinaffected  by  sections  6  and  35  of  the 
Summary  Jurisdiction  Act  (2),  and  that  it 
was  the  magistrate's  duty,  being  satii^fied,  as 
he  was,  upon  the  evidence  that  the  offence 
had  been  committed,  to  convict  and  ad- 
judge the  payment  of  such  forfeiture  not 
exceeding  40^.  as  he  thought  right,  and 
forthwith  to  issue  his  distress  warrant. 

Mr.  Paget,  in  the  affidavit  which  he 
made,  by  way  of  shewing  cause  against 
the  i-ule,  disputed  this  proposition,  re- 
affirming the  view  which  he  took  at  the 
hearing. 

Now  before  proceeding  to  consider  tlie 
meaning  and  effect  of  the  Summary  Juris- 
diction Act  of  1879,  it  will  be  well  to 
review  the  previous  state  of  the  law  affect- 
ing summary  proceedings  in  order  the 
better  to  understand  the  scope  and  object 
of  the  enactments  of  the  later  statute. 

The  code  in  reference  to  summary  pro- 
ceedings before  Justices  was  the  Act  of 
1848,  known  as  Jervis's  Act,  by  which  two 
modes  of  commencing  proceedings  are 
pointed  out — first,  exhibiting  an  informa- 
tion, and,  second,  making  a  complaint. 

The  distinction  in  them  runs  through 
the  Act,  but  there  is  very  little  real  sub- 
stance in  it  after  whichever  of  them  may 
have  been  adopted  has  performed,  its  two- 
fold effect  of  informing  the  defendant  of 
the  nature  of  the  complaint  against  him 
and  procuring  or  enforcing  his  appearance. 

For  that  reejaon  they  cease  to  be  of  any 
practical  importance — see  Blake  v.  Bea^ifi 
(6).  The  proceedings  continue  throughout 
without  reference  to  them  to  their  re- 
spective natural  results — that  is,  convic^ 
tion  or  order  for  the  payment  of  money — 
the  first  being  in  fact  a  criminal  proceeding, 
to  end  in  fine  or  imprisonment ;  the  latter, 
a  civil  proceeding,  to  enforce  payment  of  a 
sum  of  money  previously  ascertained  to  be 
due.  Now  the  object  of  the  Act  of  1879 
seems  to  me  clearly  to  have  been  to  soften 
the  rigour  of  the  mode  of  proceedings  for 

(fi)  io  Law  J.  Hep.  M.C.  Ill, 
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a  conviction,  for  an  offence,  and  to  remove 
the  remedy  for  non-payment  of  money 
ascertained  to  be  due  out  of  the  category 
of  criminal  procedure.  Accordingly  I 
find  thi'ee  (series  of  sections — first,  those 
relating  to  indictable  offences,  with  which 
at  present  we  have  nothing  to  do ;  secondly, 
to  convictions;  and  thirdly,  to  sums  of 
money  due  wluch  the  statute  (section  6) 
defines  to  be  ''  civil  debts ; "  and  the  ques- 
tion, therefore,  in  the  present  case,  is^  under 
which  of  the  two  latter  heads  does  the 
recovery  range  itself) 

If  under  the  first,  the  provisions  are 
found  in  sections  4,  5  and  other  sections ; 
if  under  the  second  head,  in  sections  6 
and  35  (2) — section  6  enacting  that  a  sum 
'^  claimed  to  be  due  and  recoverable  on 
complaint  and  not  on  information "  shall 
be  a  ''  civil  debt ; "  and  section  35,  that  a 
sum  declared  to  be  a  "  civil  debt,"  which 
is  recoverable  summarily,  shall  be  deemed 
to  be  a  sum  for  which  a  Court  of  summary 
jurisdiction  has  authority  by  law  to  make 
an  order  on  complaint  in  pursuance  of  the 
Summary  Jurisdiction  Act. 

The  question,  therefore,  really  is,  whe- 
ther under  Jervis's  Act  the  case  now  under 
consideration  is  one  for  which  the  defen- 
dant is  liable  by  law  upon  summary  con- 
viction for  the  same  to  be  imprisoned, 
fined  or  otherwise  punished,  or  whether  it 
is  one  in  which  the  Justices  have  authority 
by  law  to  make  an  order  for  payment  of 
money — ^see  11  &  12  Vict.  c.  43.  s.  1 : 
if  the  former,  the  power  of  conviction  is 
not  taken  away ;  if  the  latter,  all  that  the 
magistrate  has  power  to  do  is  to  make  an 
order  for  the  payment,  which,  in  the 
present  case,  he  was  quite  willing  to  do ; 
and  with  great  respect  to  the  magistrate 
in  the  present  case,  whose  experience  and 
knowledge  of  his  duties  are  so  conspicuous, 
I  am  obliged  to  come  to  a  different  con- 
clusion from  that  which  he  has  arrived  at. 

Now,  following  the  precise  language  of 
section  G  (2),40tf.,  or  less,  is  a  sum  of  money, 
and  it  is  a  sum  recoverable  by  section  145 
on  complaint  to  a  Court  of  summary 
jurisdiction ;  and  looking  to  the  distinction 
existing  in  Jervis's  Acts,  I  am  inclined  to 
think  that  within  the  meaning  of  the 
Act  of  1879  the  40«.,  or  less,  was  a  sum 
of  money  which  the  liCgislature  considered 
was  not  recoverable  on  information;  but 


it  seems  to  me  that  the  forfeiture  claimed 
here  was  not  *'  a  sum  of  money  claimed 
to  be  due  and  reooverable  on  complaint  to 
a  Cotti-t  of  summary  jurisdiction." 

It  is  true  that  the  forfeiture  presumably 
is  a  forfeiture  to  the  Great  Western  Rail- 
way Company,  but  that  does  not  bring  the 
case  witMn  the  class  of  civil  remedy,  it 
still  remains  criminal — Htam  v.  GarUm 
(7).  A  fine  or  penalty  is  matter  of  crimi- 
nal and  ^ot  civil  proceedings — Mdior  v. 
Denham  (8).  At  the  time  of  the  hearing 
no  sum  of  money  was  due  to  anybody, 
until  the  magistrate  convicted  and  ad- 
judged the  amount,  which  might  range 
from  i^,  to  40«.  The  Great  Western 
Railway  Company  did  not  claim  any  sum 
due  to  them ;  their  claim  was  that  the 
magistrate  should  convict,  and,  if  convict- 
ing, should  adjudge  the  penalty  at  such 
amount  as  in  hLs  good  judgment  he  should 

It,  therefore,  seems  to  me  that  the  case 
does  not  fall  within  the  6th  and  35th  sec- 
tions of  the  Summary  Jurisdiction  Act 
(2),  that  it  is  the  duty  of  the  magistrate 
to  convict,  and  that  he  must  proceed  thus 
fax,  I  gather  that  when  he  has  reached 
that  stage  some  question  may  arise  as  to 
his  duty  to  issue  a  distress  warrant  forth- 
with. Now  section  21  of  the  Act  of 
1879  would  seem  to  apply  to  a  sum  (^ 
money  adjudged  to  be  paid  either  on  con- 
viction or  order,  and  to  vest  in  the  magis- 
trate a  discretion  ujion  conditions  as  to 
time  or  otherwise.  I  understand  Mr. 
Wright  to  argue  that  no  such  discretion 
existed  in  the  present  case,  but  not  having 
the  view  of  the  magistrate  before  us  upon 
that  head,  it  does  not  seem  to  be  advisable 
at  present  to  express  any  view  as  to  it. 
Mr.  Wright  said  that  in  such  a  case  as 
the  present,  where  the  offender  may  not 
be  known,  or  may  be  eluding  punishment, 
it  was  not  desirable  to  refuse  to  issue  the 
warrant  forthwith,  and  that  Mr.  Paget  is 
bound  in  a  minist^ial  manner  to  issue  it. 

If  Mr.  Paget,  in  his  discretion  (which 
I  am  sure  he  will  exerdse  with  regard  to 
all  the  circumstances  of  the  case),  issue  the 
warrant  forthwith,  no  further  question 
will  arise;  if  he  considers  he  has  a  dis- 

(7)  2  E.  &  E.  66 ;  28  Law  J.  Bep.  M.C.  216. 

(8)  49  Law  J.  Bep.  M.C.  89 ;  Law  Bep.  6  Q.B. 
D.  467. 
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The  Queen  ▼.  Paget. 

cretion,  and  the  applicant  thinks  it  right 
to  question  it,  that  will  form  the  subject 
of  fresh  consideration  when  the  Court  will 
have  before  it  the  grounds  of  Mr.  Paget's 
determination. 

Etde  ahsclute. 

Solicitors— R.  R.  Nelson,  for  the  prosecation. 
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1881«    1  LAWS  {appellant)  v.  eltrinoham 
Dec.  6.  J  (respondent), 

Malicuma  Injuries  to  Property  Act  (24 
it  25  Vict.  e.  97),  s.  52— Damage  to  Right 
of  Herbage — Beal  and  Personal  Property/ 
— Information — Prosecutor —  Ownership, 

The  respondent  was  charged^  upon  an 
information  laid  under  24  ds  25  Vict,  c.  97. 
s,  52,  ujith  having  committed  wilful  da- 
mage to  certain  herbage  growing  on  the 
Town  Moor  at  Newcastle^  the  property  of 
the  stewards  and  wardens  of  the  freemen. 
It  was  proved  that  damage  to  the  amount  of 
one  penny  had  been  committed  by  playing 
at  bowls  on  the  lierbage  growing  on  the 
moor^  the  fee-sinhple  of  whidi  toas  vested 
in  the  corporation  of  Newcastle,  subject  to 
certain  rights  of  herbage  on  the  part  of  the 
freemen,  whose  interests  t/ie  stewards  and 
wardens  were,  by  Act  of  Parliament,  ap- 
pointed to  preserve : — Held,  that  a  right  to 
herbage  was  not  "  real  or  personal  pro- 
perty "  within  the  meaning  of  2i  it  25  Vict, 
c,  97.  s,  52,  which  was  intended  to  apply 
to  actual  physical  damage  done  to  somC' 
thing  tangible  and  visible,  as  distinguis/ied 
from  a  mere  legal  right.  Held  cUso  {per 
Geovb,  J,),  that  even  if  the  herbage  right 
in  question  was  property  wWUn  section  52, 
the  ownership  of  the  property  should  have 
been  laid  in  the  corporation,  and  not  in 
the  persons  mentioned  in  the  information, 

Casib  stated  under  20  k  21  Vict.  c.  43. 

At  a  petty  sessions  holden  at  New- 
castle on  the  7th  of  September,  1881,  an 
information  was  preferred  by  the  appel- 
lant, acting  on  behalf  of  the  stewards  and 
wardens,  under  24  k  25  Yict.  c.  97.  s.  52, 
ehai^Dg  the  respondent  with  unlawfully 


and  wilfully  committing  damage,  injury 
and  spoil  to  certain  grass  and  herbage 
growing  on  ihe  Town  Moor,  the  property 
of  the  stewards  and  wardens  of  the  free- 
men and  the  widows  of  freemen  of  the 
borough,  and  thus  doing  damage  to  an 
amount  not  exceeding  51,,  contrary  to  the 
statute. 

It  was  found  that  the  respondent,  who 
was  not  a  freeman  or  inhabitant  cf  the 
borough,  had  committed  damage  to  the 
amount  of  one  penny,  by  playing  bowls  on 
the  grass  and  herbage  growing  on  the  Town 
Moor  (which  consists  of  about  1,200  acres 
of  grazing  and  agricultural  land),  and  that 
the  fee-simple  of  the  soil  of  it  was  vested 
in  the  corporation,  subject  to  a  right  of 
herbage  (or  pasturage)  for  two  mUch  cows 
respectively  in  the  resident  freemen  or 
free  burgesses  of  the  borough  and  their 
widows. 

It  was  further  proved  that  the  public 
had  and  exercised  free  access  to  the  Town 
Moor  for  walking  and  riding,  except  a 
small  portion  thereof  which  was  enclosed 
for  the  purpose  of  cultivation,  and  within 
which  it  was  admitted  the  respondent  had 
not  bowled. 

By  section  1  of  the  Town  Moor  Act, 
1774  (14  Geo.  3.  c.  214),  an  Act  for  con- 
firming to  the  resident  freemen  or  bur- 
gesses and  resident  widows  of  deceased 
freemen  or  burgesses  of  the  town  of  New- 
castle-upon-l^e  their  full  right  and  be- 
nefit to  the  herbage  of  the  said  Town 
Moor,  it  is  enacted  ''that  the  full  right 
and  benefit  to  the  herbage  of  the  parcels 
of  ground  called  the  Town  Moor,  Castle 
Leazes  and  Nuns  Moor,  for  two  milch 
cows  respectively,  in  such  manner  as  has 
been  used,  shall  be  and  is  hereby  confirmed 
and  established  to  the  resident  freemen  or 
burgesses  of  the  said  Town  Moor,  New- 
castle-upon-Tyne, and  resident  widows  of 
deceased  burgesses  of  the  same  town 
for  ever;  but  that  such  right  shall  be 
subject  to  such  demise,  res^ictions  and 
regulations  for  the  culture  and  improve- 
ment of  the  said  Town  Moor,  Castle 
Leazes  and  Nuns  Moor,"  as  in  the  said 
Act  is  mentioned. 

By  section  10  of  the  same  Act  it  is  also 
enacted  ''  that  nothing  in  this  Act  con- 
tained shall  extend  to  take  away,  annul 
or  alter  any  of  the  rights  which  the  corpo- 
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lution  of  Newcastle-upon-Tyne,  as  owners 
of  the  soil  of  the  said  Town  Moor,  Castle 
Leazes  and  Nuns  Moor  are  entitled  unto, 
or  to  give  to  them  any  new  or  other  rights 
than  tiiey  are  now  entitled  to." 

In  the  Newcastle-upon-Tyne  Improve- 
ment Act^  1870  (33  &  34  Vict.  c.  120)— an 
Act  for  the  better  management  of  the 
Town  Moor  of  the  said  borough  of  New- 
castle-upon-Tyne, and  for  other  purposes — 
is  contained  a  recital,  as  follows : — 

'^  And  whereas  the  corporation  are  en- 
titled to  the  soil  of  the  Town  Moor  for  an 
estate  in  fee-simple,  and  the  same  is  subject 
to  a  right  or  benefit  of  herbage  in  the 
Indent  freemen  or  burgesses  of  the  said 
borough,  and  the  resident  widows  of  de- 
ceased freemen  or  burgesses  of  the  borough 
(which  right  or  benefit  is  in  this  Act 
referred  to  as  the  herbage  right)." 

By  section  6  of  the  same  Act  it  is 
enad^  that  **  there  shall  be  for  the  pur- 
poses of  this  Act  a  committee  of  the 
stewards  and  wardens  chosen  out  of,  and 
by,  the  general  body  of  stewards  and 
wardens  on  Michaelmas-guild  day  in  each 
year,  before  the  commencement  of  the 
business  of  the  guild,  and  consisting  of 
nine  members,  of  whom  three  shall  be,  by 
virtue  of  this  Act,  authorised  and  required 
to  act  for,  and  on  behalf  of,  the  stewards 
and  wardens  and  freemen,  and  widows  of 
freemen,  for  all  purposes  relating  to  the 
Town  Moor." 

The  respondent  contended,  inter  alia, 
first,  that  the  committee  of  the  stewards 
and  wardens  were  not  the  proper  persons 
to  lay  the  information ;  second,  that  as  the 
grass  was  growing  grass  it  was  part  of  the 
freehold,  and,  as  such,  the  property  of  the 
corporation;  third,  that  no  damage  had 
been  done  to  real  or  personal  property  be- 
longing to  the  freemen,  who  had  no  in- 
terest beyond  the  right  or  benefit  of  the 
herbage. 

The  Justices  dismi&sed  the  information 
on  the  ground  that  the  corporation  were 
the  owners  of  the  soil  and  herbage  subject 
to  right  of  the  benefit  of  the  herbage  on 
the  part  of  the  freemen,  and  such  right 
was  not  real  or  personal  property  within 
the  statute. 

The  questions  for  the  opinion  of  the 
Court  were — 

1,  Was  the  herbage  right  in  question 


real  or  pewonal  property  within  the  mean- 
ing of  24  &  25  Vict  c.  97.  s.  52 1 

2.  If  so,  was  the  ownership  of  such 
property  properly  laid  in  the  persons  men- 
tioned in  the  information  1 

The  Solicitor-Ge7ieral  {Sir  F.  He^scheU, 
Q.C)  and  Joel,  for  the  appellant — The 
herbage  is  property,  to  whomsoever  it 
belongs,  within  24  <fe  25  Vict  c.  97.  s.  52 
(1),  and  the  ownership  was  rightly  laid  in 
the  stewards  and  wardens,  who  were  con- 
stituted a  q^Msi  corporation.  A  grant  to 
a  particular  class  incorporates  them. 

[Geove,  J. — Herbage  is  real  propwty 
while  growing  on  the  soil,  and,  as  such, 
belongs  to  the  corporation.] 

Even  if  this  be  admitted,  that  is  no 
reason  why  the  freemen  should  not  lay 
an  information — Tarrf/  v.  Nemnmn  (2). 
And  even  if  the  property  was  wrongly  laid, 
that  is  no  reason  why  the  Justices  should 
dismiss  the  information — Ralph  v.  Hurrell 
(3).  The  enquiry  should  have  been  li- 
mited to  the  question  whether  an  offence 
had  been  committed  ;  and  it  was  sufficient 
to  prove  that  the  damage  done  was  un- 
lawfully and  wilfully  caused. 

Wills  and  V.  Fitzgerald,  for  the  respon- 
dent.— No  damage  has  been  done  to  the 
rights  of  the  freemen.  The  information 
in  a  case  of  this  kind  should  be  laid  by  the 
imrty  who  has  suffered  some  injury.  Any- 
body, no  doubt,  may  inform  in  cases  where 
the  act  done  i?  of  a  public  nature,  or  a 
crime,  but  it  would  be  absurd  to  say  that 
where  a  private  injury  has  been  done  any- 
body may  take  proceedings  under  24  k  25 
Vict  c.  97,  however  unwilling  the  owner 
may  be  to  prosecute.  Again,  the  respon- 
dent's act  does  not  amount  to  an  injury  to 
real  or  personal  property  within  the  mean- 
ing of  the  statute,  which  relates  to  property 
visible  and  corporeal,  and  not  to  a  mere 

(1)  Bv  the  Malicious  Injuries  to  Property 
Act  (24 '&  26  Vict.  c.  97),  s.  62  :  "Whofloevcr 
shall  wilfully  or  maliciously  commit  any  damage, 
injury  or  spoil  to  or  upon  any  real  or  personal 
property  whatsoever,  either  of  a  public  or  pri- 
vate nature,  for  which  no  punishment  is  herein- 
before provided,  shall,  on  conviction  thereof 
before  a  Justice  of  the  peace,"  be  liable  to  cer- 
tain penalties  therein  mentioned. 

(2)  16  Mee.  &  W.  646 ;  16  Law  J.  Rep.  M.C. 
160. 

(8)  44  Law  J.  Rep.  M.C.  146. 
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Bfcatntory  rights  which  was  all  the  freemen 
could  claim. 

Joel^  in  reply. — ^The  words  of  the  statute 
are  very  large,  namely,  injury  to  any  de- 
scription of  real  and  personal  property 
whatever  (4). 

Grove,  J. — ^I  must  admit  that  my  mind 
has  heen  tempted  to  wander  somewhat, 
during  the  arguments  ui*ged  on  hehalf  of 
the  appellant,  from  tlie  real  questions  suh* 
nutted  to  us  by  the  Justices,  which  are,  in 
my  judgment,  far  from  difficult.  I  quite 
agree  that  the  Court  are  not  necessarily 
bound  to  confine  their  decision  to  merely 
answering  the  question  lefb  by  the  Justices, 
and  whether  they  will  do  so  or  not  must 
depend  upon  the  circumstances  of  each 
particular  case.  If  questions  are  inadver- 
tently framed  so  as  not  to  raise  the  real 
question  intended  by  the  parties  to  be 
raised,  the  Court  will  sometimes  look  be- 
yond the  question  submitted,  provided  they 
are  warranted  in  doing  so  by  the  £Eicts 
found  in  the  Special  Case.  This  is  not  one 
ef  those  cases  in  which  we  can  safely  go 
beyond  the  question  lefb  for  our  considera- 
tion. To  the  first  question,  namely,  whe- 
ther a  right  to  herbage  is  real  or  personal 
property  within  the  52nd  section  of  the 
Malicious  Injuries  to  Property  Act,  I  can 
conceive  but  one  answer.  I  think  such  a 
right  is  neither  real  nor  personal  propei'ty 
within  the  52nd  section,  which  appears  to 
me  to  apply  to  something  real  and  tangible, 
and  not  a  mere  legal  right.  A  glance  at 
the  various  sections  of  the  statute  will 
shew  that  the  intention  of  the  Legislature 
was  to  confine  its  operation  to  actual 
physical  damage  as  distinguished  from  a 
mere  right  which  may  be  ti^e  subject  of  an 
action.  I  think  an  incorporeal  right  such 
as  this  IS  dearly  outside  the  operfttion  of 
the  statute. 

Then  comes  the  second  question,  which 
becomes  immaterial  after  the  answer  I 
have  given  to  the  former  one,  though,  if 
it  were  material,  I  should  have  decided  that 
the  corporation  wero  the  proper  parties  to 
be  inserted  as  owners. 

(4)  A  portion  of  the  replj  dealt  with  qnes- 
tions  not  raised  by  the  Case  as  stated  by  the 
JoBtices,  and  which  the  Court  refused  to  enter- 
tain, for  reasons  stated  by  Grove,  J.  (See 
Kniifht  V.  HaUiweU,  43  Law  J.  Rep.  1I.C.  113.) 


THE  BTTTIE?  OF  MAGISTRATE.^ 


15 


Lopes,  J. — I  only  intend  to  give  an 
answer  to  the  first  question,  which  is 
whether  the  right  of  herbage  is  real  or 
personal  property  within  the  52nd  section. 
Now  there  are  two  kinds  of  real  property, 
corporeal  and  incorporeal.  There  is  real 
property  which  is  tangible  and  visible,  as 
distinguished  from  a  right  of  way  or  a 
right  of  common  ;  and,  in  my  judgment, 
the  words  **  real  or  personal  property  "  in 
section  52  only  relate  to  corporeal,  tai^ble, 
visible  property,  and  not  to  property  which 
is  incorporeal,  invisible  and  not  tangible. 
The  magistrates,  therefore,  acted  quite 
pix)perly  in  dismissing  the  information. 

Appeal  diamissevL 


Solicitors— Pykc  &  Parrott,  agents  for  J.  G. 
Joel,  Newcastle-on-Tyne,  for  appellant; 
Fallows  k  Brown,  agents  for  Holmes  Sc 
Kobson,  Newcastle-on-Tyne,  for  respondent. 


1881.  1  RICHARDS  (appellayU)  v.  macbride 
Dec.  7.  J  {respondent). 

Licensing  Acts — Intoxicating  Liquo)'s, 
sale  of — Sunday  Closing  {Wales)  Act,  1881 
(44  c6  45  Vict,  c.  61),  s,  3 — Tiithe  of  Com- 
mencement of  Act — Construction^ 

Section  3  oftJ^  Sunday  Closing  {Wales) 
Act,  1881,  provides  HuU  the  Act  "sIuUl 
eome  into  operation  in  each  division  or 
place  in  Wales  on  the  day  next  appointed 
for  the  fiolding  of  tfie  general  annual 
lic37ising  meeting  for  that  division  or  placed 
Tlie  Act  received  t/ie  royal  assent  on  the 
27th  of  August f  1881.  Tfie  general  annual 
licensing  meeting  for  S.  was  held  on  tJve 
^th  of  September  f  t/te  date  haviwf  heen  fixed  ^ 
in  accordance  with  9  Geo,  4.  c.  61. «.  2, 
t/iree  weeks  previously.  Appellant  was 
convicted  for  the  sale  of  liquor  on  the  \lt/i 
of  September,  being  a  Sunday : — ^Held,  theU 
Oie  conviction  was  wrong,  as  the  Act  would 
com^e  into  operation  in  each  division  only 
on  the  day  which  after  the  pidssing  of  Me 
Act  should  be  next  appointed  for  holding 
the  genereU  annual  licensing  meeting. 

This  was  a  Case  stated  hy  two  magis- 
trates of  the  coimty  of  Flint,  who  had 
convicted  the .  appellant  upon  an  informa- 
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tion  charging  him  with  having  on  the 
11th  of  Septemher,  1881,  at  the  township 
of  Saltnejy  kept  open  his  house  for  the  sale 
of  intoxicating  liquors  daring  the  said  daj, 
the  same  being  Sunday,  at  the  hour  of 
twenty  minutes  past  six  in  the  evening, 
oontraiy  to  the  statute — the  Sunday 
Closing  (Wales)  Act,  1881. 

The  general  annual  licensing  meeting 
for  the  division  in  which  Saltney  is  situate 
was  held  on  the  8th  of  September,  1881. 
The  three  weeks'  notice  of  such  meeting 
required  by  9  Geo.  4.  c.  61.  s.  2  was  duly 
given.  The  Sunday  Closing  (Wales)  Act, 
1881,  received  the  royal  assent  on  the 
27th  of  August,  1881. 

By  section  1,  so  soon  as  it  comes  into 
operation,  the  Act  requires  the  closing  in 
Wales  of  all  premises  in  which  intoxi- 
cating liquors  are  sold  or  exposed  for  sale 
by  retail  during  the  whole  of  Sunday. 
The  sale  by  the  appellant  on  the  11th  of 
September  was  at  an  hour  at  which,  in- 
dependently of  this  Act,  he  was  entitled  to 
sell  intoxicating  liquors. 

Poland^  for  the  appellant. — The  con- 
viction was  wrong,  because  the  Act  had 
not  come  into  operation.  The  words  in 
section  3  must  be  read  in  their  natural 
sense :  the  day  next  appointed  for  holding 
the  annual  meeting  wiU  for  this  division 
be  in  1882.  "  Next  "  means  <'  next  after 
the  passing  of  the  Act ;  but  this  day,  the 
8th  of  S^tember,  was  necessarily  ap- 
pointed three  weeks  previously,  long  before 
the  27ih  of  August.  The  meeting  may  be 
held  any  day  between  the  20th  of  August 
and  the  14th  of  September,  but  three 
weeks'  notice  must  be  given  of  it ;  it  was 
therefore  manifestly  impossible  to  appoint 
the  meeting  after  the  27th  of  August.  In 
some  divisions  the  meeting  itself  was  held 
before  the  27th  of  August,  and  it  cannot 
be  contended  that  the  Act  applies  there. 
A  construction  which  would  produce  such 
inequality  will  not  be  placed  upon  the  plain 
woxds. 

/•  E.  BankeSf  for  the  respondent. — ^The 
preamble  and  whole  object  of  the  Act 
must  be  looked  at — HaUon  v.  Cave  (1). 
The  word  "appointed"  is  a  word  of  de- 
scription :  it  is  used  to  identify  the  day,  as 

(1)  IB.  ic  Ad.  556. 


distinguished  from  adjournments.  If  the 
day  occurs  after  the  27th  of  August^  the 
words  are  satisfied.  The  argument  from 
hardship  is  nothing.  A  n^n  would  require 
a  seven-day  licence,  so  as  to  sell  to  bona 
fde  travellers. 

He  cited  also  Myen  v.  Perigal  (2). 

Folandf  in  reply. 

Gbovjb^  J. — ^I  am  of  opinion  that  the 
appellant  is  entitled  to  our  judgment,  be- 
cause on  the  proper  construction  of  the 
Act  the  Justices  were  wrong  in  convicting. 

The  words  which  we  are  asked  to  con- 
strue admit  grammatically  of  no  reasonable 
doubt.  They  are  these :  "  This  Act  shall 
commence  and  come  into  operation  with 
respect  to  each  division  or  place  in  Wales 
on  the  day  next  appointed  for  the  holding 
of  the  general  annual  licensing  meeting  for 
that  division  or  place." 

If  the  clause  were  taken  alone  without 
considering  anything  outside  the  Act,  I 
should  not  have  entertained  any  doubt 
that  the  words  mean  the  day  which  after 
the  passing  of  the  Act  shall  be  next  ap- 
pointed for  the  holding  of  the  meeting. 
I  cannot  assume  that  there  is  a  mis- 
take in  the  Act  of  Parliament,  for  if  I 
did,  I  should  have  to  put  a  oonstmction 
on  the  words  contrary  to  their  plain  mean- 
ing. If  the  result  should  be  not  what  was 
intended,  the  remedy  is  by  legislatioD.  I 
quite  admit  that  if  the  words  are  so  am- 
biguous as  to  be  capable  of  being  construed 
in  two  senses  we  may  look  at  what  is 
in  other  parts  of  the  Act  to  discover  the 
true  meaning,  and  at  the  Act  itself  to  see 
what  is  its  object  if  a  remedial  Act,  and 
what  it  prohibits  if  it  is  a  penal  Act  I 
do  not,  however,  find  anything  in  this  Act 
tending  to  shew  that  **  day  next"  means 
**  next  day,"  and  we  are  tlierefi>re  asked, 
simply  because  the  Legislature  contem- 
plated that  the  Act  would  be  beneficial,  to 
infer  that  it  was  intended  to  come  into 
operation  as  soon  as  possible.  Such  an 
argument  would  apply  to  all  Acts. 

Is  there  then  any  overwhelming  neces- 
sity to  deviate  from  the  plain  words  used  1 
I  think  not.  It  may  well  be  that  the 
Legislature  intended  to  give  all  parties 
time  for  consideration  3  or,  on  the  other 

(2)  2  De  Qex,  M.  k  d.  599 ;  22  Law  J.  Kep. 
Cbanc.  431. 
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hand,  it  may  be  perfectly  tnie  that  the 
draftaman  thought  the  Act  wotdd  be 
paaaed  earlier  in  the  session.  We,  how- 
ever, cannot  decide  this  case  on  any  such 
suggestion,  but  I  may  remark  that  if  it  be 
true  it  throws  light  on  the  draftsman's 
intention  as  to  the  meaning  of  the  words 
he  used  at  the  time  he  used  them. 

As  to  the  arguments  that  were  ad- 
dressed to  us  of  uncertainty  and  inequality, 
I  think  that  a  construction  which  would 
cause  the  Act  to  confer  its  benefits  on  or 
cause  injury  to  some  of  the  divisions  and 
not  others  would  be  more  unequal  than 
that  which  postpones  its  operation  fbr  a 
year;  and  so,  the  words  being  in  their 
ordinary  grammatical  construction  clear 
and  definite*  I  see  no  countervailing  rea- 
son why  the  Court  should  depart  from  them. 

LopEB,  J. — ^I  agree  in  the  judgment 
given  by  my  brother  Grove.  I  cannot 
doubt  that  it  was  the  intention  that  this 
Act  should  come  into  operation  throughout 
Wales  during  the  present  year.  The 
Court,  however,  is  bound  by  Uie  words  of 
the  AJct  as  they  are,  and  from  the  moment 
when  they  be^Ein  to  speak.  The  Act  re- 
ceived the  royal  assent  on  the  27  th  of 
August^  1881,  and  speaks  from  that  day. 
The  Act  then  in  section  3  says^His 
Lordship  then  read  the  section].  We  have 
been  invited  by  the  respondent  to  read  it 
as  the  "  next  day  appointed,''  but  in  my 
opinion  we  cannot  do  this,  unless  the  words 
in  their  ordinary  grammatical  sense  are  so 
repugnant  to  the  rest  of  the  Act  as  to  be 
absurd.  I  think  they  are  not;  and  so 
being  bound  to  read  the  words  in  their 
ordinary  sense,  it  is  plain  that  the  Act  can- 
not come  into  operation  till  next  year,  be- 
cause by  9  Qeo.  4.  c.  61  the  general  annual 
licensing  meetinK  must  be  appointed — ^that 
i-T^the  dSI  for  holdiniTt  fixed-not 
later  than  the  24th  of  August,  and  that 
would  be  before  the  Act  received  the  royal 
assent 

Judgment  for  the  appeUarU, 


Solicitors — Canliffc,  Beaumont  5c  Co.,  agents  for 
W.  H.  Chnrton,  Chester,  for  appellant ;  Simp- 
son, Hammond,  Richaids  &  Co.,  agents  for 
Kelly  k.  Keene,  Mold,  for  respondent. 


Vol.  61.— M.C. 


1881.     1  PICKEBINO    HIQHWAT    BOARD  V. 
Dec.  1.    J  BABBT. 

Highway — Highways  and  Locomotives 
Amendment  Act,  1878(41  <i& 42  Viei.c.  77), 
8,  23 — Excessive  Weight  and  Extra^ordinary 
Traffic — Carting  Building  Materials. 

Upon  tlie  liearing  of  a  complaint  inade 
by  a  highway  hoao'd  under  section  23  of  the 
Highways  and  Locomotives  Amendment 
Act,  1878,  for  the  purpose  of  recovering 
from  the  respondent  extraordinary  expenses 
incurred  by  the  board  by  reason  of  traffic 
conducted  by  the  respondent,  it  appeared 
that  the  respondent,  for  a  period  of  seven 
mont/is,  almost  daily  carted  along  a  road 
which  was  ordinarily  used  for  light  agri- 
cultural traffic  large  quantities  of  bricks, 
stone,  lime,  sand,  timber  and  other  building 
materials,  for  the  purpose  of  constructing 
a  dwelling-house  and  out-buildings.  The 
weiglU  of  the  load  wcu  so  great  as  to  neces- 
sitate the  use  of  traits  in  going  dovm  hill ; 
tJiese  trails  were  not  required  for  the  or- 
dinary traffic,  and  the  use  of  them  caused 
part  of  the  damage  complained  of  The  Jus- 
tices having  found  that  the  appellants  were 
not  entitled  to  recover  the  extra  expense  to 
which  they  had  thereby  been  put, — Held, 
that  they  were  warranted  in  finding  thai 
the  weight  was  not  excessive  nor  the  traffic 
extraordinary  within  the  meaning  of  the 
Act. 

Per  Lopes,  J. :  Excessive  weight  and 
extraordinary  traffic  to  be  within  the  Act 
must  mean  something  excessive  in  weight 
or  extraordinary  in  kind  of  traffic,  either 
as  compared  vnth  wliat  is  usually  carried 
over  roads  of  the  same  nature  in  the  neigh- 
bourhood, or  as  compared  with  that  to  which 
the  road  in  its  ordinary  and  fair  use 
may  reasonably  be  subjected.  It  would  not 
be  sufficient  to  compare  tlie  weight  and 
traffic  complained  of  with  the  traffic  usually 
carried  on  the  particular  road. 

Case  stated  by  Justices  under  20  &  21 
Vict.  c.  43. 

At  a  petty  sessions  held  at  Pickering 
Lythe  East,  in  the  North-Riding  of  the 
county  of  York,  the  respondent  appeared  in 
answer  to  a  summons  issued  in  pursuance  of 
the  complaint  of  the  appellants  under  the 
Highways  and  Locomotives  Amendment 
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Act,  1878  (41  &  42  Vict.  c.  77),  s.  23  (1),  for 
the  purpose  of  recovering  from  the  respon- 
dent extraordinary  expenses  incun^  by 
the  appellantii  by  reason  of  ti-affic  con- 
ducted by  the  reispondent. 

The  following  facts,  proved  on  behalf  of 
the  appellants,  were  thus  stated  by  the 
Justices : — > 

The  appellants  are  the  authority  liable 
to  i-epair  the  highways  within  the  district 
of  Pickering  Lythe  East,  in  the  North- 
Riding  of  the  county  of  York. 

On  the  24th  of  February,  1881,  the 
surveyor  of  the  appellants  furnished  to 
them  a  cei*tificate,  such  as  is  requii^  by  the 
23rd  section  of  the  Highways  and  Loco- 
motives Amendment  Act,  1878  (1),  that 
extraordinary  expenses  had  been  incurred 
by  the  appellants  in  repairing  the  highways 
by  reason  of  damage  caused  by  excessive 
weight  passing  along  the  same,  or  extra- 
ordinar}'  traffic  conducted  over  the  same 
by  the  order  of  the  respondent. 

Prior  to  September,  1879,  the  highways 
in  question  weie  put  in  repair,  and  about 
100  tons  of  metal  were  put  upon  them,  a 
quantity  which  in  previous  years  had 
always  proved  sufficient  to  keep  them  in 
good  order  during  the  year. 

The  ordinary  traffic  on  the  said  highways 
is  light  agiicultural  traffic,  although  occa- 
sionally a  waggon,  laden  with  manure  or 
lime,  weighing  about  a  ton  and  a  half,  or 
more,  passes  along  the  said  highways ;  but 
ordinarily  thero  is  so  little  of  this  heavy 
tiuffic  that  it  does  not  affect  the  wear  and 
tear  of  the  said  highways  to  any  appreci- 
able extent. 

(1)  41  k  42  Vict.  0.  77.  s.  23 :  "Where  by  a 
certificate  of  their  surveyor  it  appears  to  the 
authority  which  is  liable  or  has  undertaken  to 
repair  any  highway,  whether  amain  road  or  not, 
that,  having  regard  to  the  average  expense  of 
repairing  highways  in  the  neighbourhood,  ex- 
traordinary expenses  Lave  been  incurred  by 
such  authority  in  repairing  such  highway  by 
reason  of  the  damage  caused  by  excessive  weight 
passing  along  the  same,  or  extraordinary  tnSfic 
thereon,  such  authority  may  recover  in  a  sum- 
mary manner  from  any  person  by  whose  order 
such  weight  or  traffic  has  been  conducted  the 
amount  of  such  expenses  as  may  be  proved  to 
the  satisfaction  of  the  Court  having  cogniaanoe 
of  the  case  to  have  been  incurred  by  such  autho- 
rity by  reason  of  the  damage  arising  from  such 
weight  or  traffic  as  aforesaid." 


In  October,  1879,  the  respondent  com* 
menced  to  build  a  dwelliiig-house  and  ooi- 
buildings  at  Lindhead,  in  the  said  district, 
and  he  caused  to  be  carted  along  the  said 
highways,  between  October,  1879,  and 
April,  1880,  large  quantities  of  bricks, 
stone,  lime,  sand,  timber  and  other  build- 
ing materials  to  be  used  in  theconstxiiotion 
of  the  said  dwelling-house  and  out-build- 
ings. These  materials  were  carted  in  carts 
which  generally  contained  thirty  or  thirty- 
five  cwts.  each.  The  carts  were  almost 
daily  on  the  road  during  a  great  portion  of 
the  period  between  October  and  April. 
Each  of  the  carts  was  drawn  by  two  horses 
and  required  the  assistance  of  an  additional 
horse  at  certain  parts  of  the  said  highways. 

The  weight  of  the  loads  was  frequently 
such  that  the  drivers  of  the  carts,  when 
going  down  hill,  used  and  were  obliged  to 
use  trails  to  take  the  strain  off  the  hones* 
The  use  of  the  trails  caused  part  of  the 
damage  to  the  said  highways  complained 
of  by  the  appellants. 

The  ordinaiy  traffic  on  the  said  highways 
was  and  is  conducted  without  the  use  of 
trails. 

The  ti-affic  which  the  respondent  caused 
to  be  conducted  aa  aforesaid  was  in  aggre- 
gate weight  and  in  quantity  excessive  and 
extraordinary  as  compared  with  the  or^ 
dinary  traffic  along  the  said  highways,  and 
was  in  extent  greatly  in  excess  of  the  total 
amount  of  traffic  which  ordinarily  passed 
along  the  said  highway  during  a  period  of 
two  or  three  years. 

The  portion  of  the  said  highways  so 
used  by  the  respondent  was  damaged  by 
his  said  traffic,  and  a  sum  of  15/.  2«.  8</. 
was  necessarily  expended  by  the  appellanta 
in  repairing  the  said  damage.  The  weight 
and  quantity  of  the  said  traffic  of  the 
respondent  alone  occasioned  the  expendi- 
ture of 'the  said  sum  of  15^  2$,  M,<,  and 
but  for  the  said  traffic  of  the  respondent, 
so  conducted  as  aforesaid,  the  said  expen* 
diture  would  have  been  unnecessary. 

The  amount  so. expended  is  greatly  in 
excess  of  the  average  expense  of  repairing 
highways  in  the  ndghbourhood,  and  the 
sum  of  15Z.  2«.  8J.  is  an  extraordinary 
expense  caused  by  reason  of  the  dunage 
done  to  the  said  highway.s  by  the  respon* 
dent's  said  traffic. 


.Vol.  51.] 
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The  appellaiita  claimed  to  be  entitled  to 
an  order  directing  the  respondent  to  pay 
to  them  the  said  sum  of  15Z.  28.  8J.  as 
extraordinary  expense  incurred  by  the  ap- 
pellants within  the  23rd  section  of  the 
Highways  and  Locomotives  Amendment 
Act,  1878. 

The  solicitor  for  the  respondent  con- 
tended that  the  23rd  section  of  the  High- 
wajTB  and  LooomotiTes  Amendment  Act, 
1878,  did  not  apply  in  a  case  where  the 
damage  was  caused  by  an  extraordinary 
quantity  of  traffic  which  di£fered  not  ma- 
teiially  in  character,  but  chiefly  in  its 
weight  and  amount,  from  the  traffic  to  be 
expetjted  on  the  said  highway,  and  cited 
the  judgment  of  Grove,  J.,  in  the  case  of 
Lord  Aveland  v.  lAica8'{2)  as  an  authority 
in  support  of  his  contention. 

The  Justices  were  of  opinion  that  the 
23rd  seefciDn  of  the  Highways  and  Loco- 
motives Amendment  Act,  1878  (41  <&  42 
Vict.  c.  77),  did  not  apply  to  entitle  the 
appellants  to  an  order  for  the  payment  of 
the  said  sum  of  IM.  2e.  Sd.,  and  dismissed 
the  summons. 

IVom  this  decision  appeal  was  now 
IxroQght. 

Ai/M  Wilb,  Q.C.  (Gaina/ard  Bruce  with 
him),  for  the  a^^llaats,  contended  on  the 
above  facte  that  the  appellants  were  entitled 
to  recover  the  extra  expenses  incurred  in 
repairing  the  highway,  and  cited  Lord  A  ve- 
land  V.  L»oa»  (2),  WaUingion  v.  Uo$kin9 
(3),  WiUiaiM  V.  DwviM  (4). 

The  respondent  did  not.ai^iear. 

Gbovr,  J. — ^This  is  a  class  of  case  in 
whioh  I  think  the  Court  ought  not  to 
inierlere  with  the  decision  of  the  Justices, 
unless  it  appears  to  be  clearly  wrong.  The 
question  in  all  these  cases  must  be,  to  a 
great  extent,  one  of  fiact — one  which, 
from  their  knowledge  of  the  locality  and  of 
the  nature  of  the  traffic,  the  Justices  are, 
in  general,  the  best  parties  to  decide.  On 
the  facto  of  this  case  I  cannot  say  that  the 

(2)  49  Law  J.  Bep.  C.P.  643 ;  Law  Bcp.  o 
C.P.  D.  211 ;  affirmed  on  appeal.  Law  Rep.  5 
aP.  D.  361. 

(S)  60  Law  J.  Rep.  M.C.  19;  Law  Bep.  6 
Q.B.  D.  80. 

(4)  44  J^.  ^U 
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Justices  are  wrong,  and  therefore  I  think 
their  judgment  should  be  affirmed. 

It  does  not  appear  that  any  particular 
weight  was  exoessivci  but  that  the  aggre- 
gate weight  of  the  number  of  carts  was 
excessive.  The  Justices,  who  know  the 
nature  of  the  road,  the  traffic  and  the 
wanto  of  the  neighbourhood,  have  found 
the  weight  was  not  excessive,  and  I  cannot 
say  that  they  have  come  to  an  erroneous 
conclusion.  Had  they  specially  found  that 
the  damage  was  caused  by  the  trails  which 
appear  to  have  been  used,  and  that  this 
was  a  new  apparatus  which  had  never 
been  used  before,  then  they  might  have 
come  to  a  different  conclusion,  but  they  do 
not  find  that  the  use  of  the  trails  was  un- 
usual. Under  these  circumstances  I  can 
see  no  element  in  the  case  to  induce  me  to 
hold  the  decision  of  the  magistrates  to 
have  been  wrong. 

With  regard  to  that  part  of  my  judg- 
ment in  Lord  Aveland  v.  Lucas  (2)  in 
which  I  am  reported  to  have  said  on  the 
construction  of  the  Act,  that  extraordinary 
weight  and  extraordinary  traffic  do  not 
mean  some  extraordinary  quantity  of  traffic 
caused  by  the  carriage  of  materials  for  the 
building  of  a  mansion,  I  wish  to  add 
that  I  did  not  intend  to  use  the  word 
''  mansion "  as  meaning  more  than  an 
ordinary  dwelling-house.  I  do  not  mean  to 
say  that  there  might  not  be  excessive 
weight  or  extraordinary  traffic  for  an  ex- 
traordinary building  such  as  a  college  or 
workhouse,  but  that  the  building  of  an 
ordinaiy  dwelling-house  would  not  be  ex- 
ceptional. 

I  do  not  attempt  a  definition  of  what  I 
feel  is  peculiai'ly  difficult  to  define.  The 
question  of  what  constitutes  excessive 
weight  or  extraoi'dinary  traffic  must,  to  a 
great  extent,  depend  upon  the  opinion  of 
those  who  know  the  neighbourhood.  I 
therefore  hold  the  opinion  of  the  Justices 
to  have  been  right,  and  give  judgment  for 
the  respondent. 

LoPES^  J. — I  am  of  the  same  opinion. 
It  IS  sought  to  chai^  the  respondent  with 
an  exceptional  burden,  because  of  damage 
which  it  is  said  he  has  caused  to  thehighway 
through  using  it  in  an  exceptional  way. 

I  Uiink  that  the  Legislature  intoided 
something  excesuve  in  weight  or  extra- 
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ordinary  in  kind  of  traffic,  either  as  com- 
imred  with  what  is  usually  carried  over 
roads  of  the  same  nature  in  the  neigh- 
bourhood, or  as  compared  with  that  to 
which  the  road  in  its  ordinary  and  fair  use 
may  reasonably  be  subjected.  It  would 
not  be  sufficient  to  compare  the  weight  and 
traffic  complained  of  with  the  traffic  usually 
carried  on  the  particular  road,  because  the 
traffic  usually  carried  might  be  of  the 
highest  kind;  but  surely  tiie  Legislature 
never  intended  that  a  man  was  not  to  use 
the  road  for  carrying  materials  for  building 
a  dwelling-house,  farm-house  or  bam,  pro- 
vided he  used  it  in  a  reasonable  way  for 
those  purposes.  The  comparison  must  be 
larger,  and  I  think  the  definition  I  have 
given,  if  not  exhaustive,  will  be  found 
useful.  If  this  is  a  correct  definition,  the 
facts  stated  do  not  bring  the  case  within 
it,  and  the  Justices  have  come  to  a  right 
conclusion.  I  agree  with  my  brother 
Grove  that  this  is  a  case  in  which  we  should 
be  disinclined  to  interfere  with  the  decision 
of  the  Justices,  who,  from  their  knowledge 
of  the  locality,  have  spedal  opportunities 
of  arriving  at  a  right  conclusion. 

Judgment/or  the  respondent. 


Solicitors — Williamsoo,  Hill  &  Co.,  agents  for 
G.  Taylor,  of  Scarborough,  for  appellants. 


1QQ1     fMEBBiCKS     (appellant)    if.    cad- 

^^\  \        WALLABER    AND    ANOTHER    (re- 

^^'  '•  I     apondents). 

Fishing  vnthatU  Licence  —  Freshwater 
Fisheries  Act,  1878  (41  d;  42  Vict.  c.  39), 
s,  7 — Severn  Fishery  District — Certificate 
of  Secretary  of  Stale — Ti'iJbutary, 

By  certificate  of  the  Secretary  of  State, 
tlie  Severn  Fishery  District  was  defined  to 
be  "  so  much  of  the  river  Severn  and  of 
the  rivers  V.  and  T,,  amd  ofaU  other  tribu- 
taries of  the  said  river  Severn  as  is  situate 
within  the  counties  of  Gloucester,  d:c"  The 
rivers  V,  and  T.  flow  directly  into  the 
Severn,  lAoe/noes  are  required  for  fishing 
in  the  Severn  Fishery  District. 


On  information  against  the  respondents 
for  fishing  without  a  licence  in  a  brook 
which  wa>s  a  tributary  of  a  tributary  of 
the  river  T., — 

Held,  that  the  Justices  were  right  indis" 
missing  the  information,  because  the  oerti- 
ficate  only  included  in  the  district  direct 
tributaries  of  the  Severn,  which  this  brook 
was  not. 

Case  stated  by  Justices  of  Salop.  This 
was  an  information  preferred  by  the  appel* 
lant,  on  behalf  of  the  Board  of  Conser- 
vators for  the  Severn  Fishery  District, 
against  the  respondents,  under  the  Salmon 
Fisheries  Act,  1873  (36  &  37  Vict.  c.  71), 
s.  22,  and  the  Fi-esh water  Fisheries  Act 
1878  (41  &  42  Vict.  c.  39),  s.  7,  for  that* 
they  did  unlawfully  use,  in  the  Stoke 
Brook,  being  a  place  within  the  Severn 
Fishery  District,  certain  instruments  for 
catching  trout  without  having  a  proper 
licence  for  the  same. 

The  Justices  dismissed  the  information* 

The  Severn  Fishery  District  is  defined 
by  certificate  under  the  hand  of  the  Secre- 
tary of  State  in  these  terms : — 

"  The  limits  of  the  Fishery  District  of 
the  river  Severn  shall  be  as  follows :  So 
much  of  the  river  Severn  and  of  the  rivers 
yjrynw  and  Teme,  and  of  all  other  tribu- 
taries of  the  said  river  Severn  as  is  situate 
within  the  counties  of  Gloucester,  Wor- 
cester, Salop,  Staffi>rd,  Montgomery,  the 
city  of  Gloucester  and  the  dty  of  Worces- 
ter, and  also  so  much  of  the  estuary  of  the 
Severn  as  lies  above  a  straight  line  drawn," 

It  was  proved  that  the  Stoke  Brook, 
in  which  the  alleged  offence  was  com- 
mitted, was  a  tributary  of  the  river  Let- 
wyche,  which  falls  into  the  river  Teme, 
which  is  the  same  river  as  that  mentioned 
in  the  certificate.  The  river  Teme  falls 
into  the  river  Severn. 

It  was  proved  that  the  Severn  Board 
had  issued  a  scale  of  licences  which  had 
been  approved  by  the  Secretary  of  State, 
and  was  then  in  force  throughout  the  said 
district,  and  that  neither  of  the  respon- 
dents had  taken  out  any  licence.  It  was 
further  proved  that  the  respondents  were 
using  instruments  for  catching  trout. 

T&  question  was  whether  the  reqipn- 
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dentB  required  a  licence  for  taking  trout, 
the  l)rook  where  the  trout  were  caught 
being  a  tributaiy  of  a  tributary  of  the 
Teme. 

WiUia  Bundf  for  the  appellant. — The 
certificate  must  mean  to  include  all  such 
tributaries  of  the  Severn  and  of  its  tribu- 
taries as  are  in  the  specified  counties.  It 
often  happens  that  the  smaller  branch  of  a 
river  or  tributary  retains  the  name,  while 
the  larger  one  bears  a  different  name  in  the 
upper  part ;  and  unless  the  certificate  is 
read  as  suggested,  tho  more  important 
streams  might  be  excluded,  and  the  little 
ones  included  in  the  district.  It  means  to 
deal  with  all  the  streams  in  those  counties 
which  drain  directly  or  indirectly  into  the 
Severn. 

He  referred  to  The  Queen  v.  Sir  George 
Grey{\). 

No  counsel  appeared  for  the  respon- 
dents. 

Grove,  J. — Having  regard  to  the  words 
used,  we  cannot  say  that  this  brook  was 
included  in  the  district.  It  is  said  that 
the  Eiahery  District  of  the  river  Severn 
shall  consist  of  ''so  much  of  the  river 
Severn  and  of  the  rivers  Yyrynw  and 
Teme,  and  of  all  other  tributaries  of  the 
river  Severn  as  are  situate  in  the  couu'* 
ties  specified." 

It  seems  to  me  that  this  must  mean  other 
tributaries  in  the  same  sense  in  which  the 
Vyrynw  and  Teme  are  tributaries,  and 
that  the  words  are  used  in  each  case  in 
the  same  sense.  By  naming  two  which 
are  direct  tributaries  the  defioition  is  con- 
fined by  these  words  to  the  inclusion  of  all 
other  rivers  which  flow  as  they  do  directly 
into  the  Severn. 

Lopis,  J.,  concurred. 
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SolidtorS'Helder,  Roberts  k  Gillet,  for  C.  W. 
Griffiths,  Worcester,  for  the  appellant. 


(1)  35  Law  J.  Rep.  M.C.  171;  Law  Rep. 
1  Q.B.  469. 
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Public HedUh  Act,  1875, 8,  47 — Nuisance 
— Not  Injurious  to  Health. 

SecHon  47  of  the  Public  Health  Ad,  1875, 
enaxsts  thai  **  any  person  who  in  any  urban 
district  keeps  any  swine  or  pigstye  in  any 
dweUing-house,  or  so  as  to  he  a  nuisance  to 
any  person^*  shall  he  liable  to  a  penalty : — 
Held,  that  it  is  not  'necessary  tluU  the 
nuisance  should  he  injurious  to  health  in 
order  to  constitute  an  offence  under  this 
section. 

Case  stated  by  Justices  under  20  <Ss  21 
Vict,  c,  43. 

The  respondent  was  summoned,  under 
the  Public  Health  Act,  1875  (1),  s.  47,  for 
keeping  swine  so  as  to  occasion  a  nuisance. 

On  proof  of  the  facts  relied  on  by  the 
api^ellsoits  to  constitute  a  nuisauce,  the 
magistrates  refused  to  convict  on  the  ground 
that  it  had  not  been  proved  that  the  nui- 
sance was  injurious  to  health. 

From  this  decision  appeal  was  now 
brought. 

Jel/f  Q.C.  (Glen  with  him),  for  the  appel- 
lants, contended  that  it  need  not  be  proved 
that  the  nuisance  was  injurious  to  health, 
and  cited  The  Queen  v.  WliiU  (2),  Tlie  Great 
Western  Railway  Company  v.  Bishop  (3) 
and  The  Malton  Board  of  Health  v.  The 
Malton  Manure  Company  (4). 

The  respondent  did  not  appear. 

Grove,  J. — In  my  judgment  this  is  a 
special  provision  directed  to  the  nuisance 
which  would  be  occasioned  by  keeping 
swine  in  a  dwelling-house,  or  keeping  them 
in  any  improper  manner.     It  is  followed 

(1)  38  &  39  Vict.  c.  66.  s.  47  :  "Any  perBon 
who  in  any  urban  district  (1)  keeps  any  swine 
or  pigstye  in  any  dwelling-house,  or  so  as  to  be  a 
nuisance  to  any  person,  shall  for  every  such 
offence  be  liable  to  a  penalty  not  exceeding  forty 
shillings,  and  to  a  further  penalty  not  exceeding 
five  shillings  for  every  day  during  which  the 
offence  is  continued." 

(2)  1  Burr.  S.S8. 

(3)  41  Law  J.  Rep.  M.C.  120;  Law  Rep.  7 
Q.B.  661. 

(4)  49  Law  J.  Rep.  M.C.  90 ;  Law  Rep.  4 
Ex.  D.  302. 
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by  other  sub-sections  relating  to  acts  which 
would  .create  nuisances  in  dwelling-houses, 
but  none  of  these  clauses  refer  to  any 
injurious  effects  on  health.  The  word 
"  nuisance  "  appears  to  me  to  be  used  in 
its  general  and  popular  sense,  and  I  do  not 
think  it  necessary  that  any  injury  to  health 
should  here  be  proved. 

Lopes,  J.,  and  Bowbn,  J.,  concurred. 


Solicitor— 'Mackeson  &  Co.,  agents  for  Kilby  k 
Mace,  Banbury,  for  appellants. 


{THE  MIPTROPOLITAN  BOARD 
OF  WORKS  {appeUcuUs)  v, 
STEED  AND  ANOTHER  {re- 
spondents). 

Metropolis — New  Street — Width  and 
Openings — Street  Open  at  only  One  End — 
Metropolis  Management  Ametulnieni  Act, 
1862  (25  dt  26  Vict,  c.  102),  *.  98. 

Without  tJie  consent  of  the  Metropolitan 
Board  of  Works^  a  street  was  laid  out 
within  iihe  metropolis  whidi  was  o])en  at 
only  one  end : — Held,  tJtat  the  Metropolis 
Management  Amefidment  Act,  1862  (25  cC* 
26  Vict.  c.  102),  s.  98  {enacting  OuU  no 
new  street  shaU  he  laid  out  unless  of  the 
width  there  specifed,  ''  or  unless  such  street 
shaU  be  open  eUbothend8"),requirest/ie  street 
to  be  both  of  Hie  specified  widt/i  aitd  open  at 
both  ends,  and  t/ierefore  that  t/ie  ])roposed 
street,  although  of  tJie  specified  wkWi,  was 
contrary  to  tJie  Act, 

The  following  Case  was  stated,  under  20 
k  21  Vict.  c.  43,  by  a  metropolitan  police 
magistrate: — 

1.  The  respondents  are  buildera. 

2.  On  the  10th  of  January,  1881,  the 
respondents  were  summoned  before  me, 
under  25  &  26  Vict.  c.  102.  s.  98  (1),  for 

(1)  25  &  26  Vict,  a  102  (The  Metropolis 
Management  Amendment  Act,  1862),  0.  98: 
**  No  eziflting  road  ....  being  of  a  less  width 
than  forty  feet  shall  be  herrafter  formed  or 
laid  oat  for  building  as  a  street  for  the  purposes 
of  carriage  traifio  unless  snch  road  ....  be 
widened  to  the  fall  width  of  forty  feet,  .  .  • 


that  they,  on  or  about  the  10th  of  January, 
1881,  at  Upper  Holloway,  in  the  pariah 
of  St.  Mary,  Islington,  in  the  county  of 
Middlesex,  did  lay  out  a  street  for  the 
purpose  of  carriage  traffic  with  only  one 
entrance,  contrary  to  the  by-law  of  the 
said  board  and  25  &  26  Vict.  c.  102. 

3.  The  said  by-law  is  a  by-law  made  by 
the  appellantB  on  the  17th  of  March,  1857, 
under  18  ik  19  Vict.  c.  120.  s.  202,  and 
is  as  follows :  '<  Every  new  street  shall, 
unless  the  Metropolitan  Board  of  Works 
otherwise  consent  in  writing,  have  at  the 
least  two  entrances  to  the  full  width  of  such 
street,  and  shall  be  open  from  the  ground 
upwards." 

4.  The  said  proposed  street  or  road 
extends  from  a  point  in  the  Holloway 
Koad,  in  a  westerly  direction,  to  certain 
vacant  ground  belonging  to  the  Tottenham 
and  Hampstead  Junction  Railway,  and 
does  not  communicate  at  the  western  end 
with  any  other  road  or  approach,  and  there 
is  a  barrier  or  fence  at  the  said  western 
end  thereof.  The  said  street  or  road,  and 
the  manner  in  which  it  is  proposed  to  be 
laid  out,  is  shewn  on  the  plan  annexed 
hereto  (2). 

5.  The  board  did  not  consent  in  writing 
or  otherwise  to  the  said  street  or  road 
being  laid  out  in  the  manner  mentioned 
in  the  preceding  paragraph. 

6.  On  the  part  of  the  respondents  it  was 

or  for  the  poiposes  of  foot  traffic,  only  nnless 
sach  road  ....  be  widened  to  the  foil  width 
of  twenty  feet,  ...  or  unless  snch  streets 
respectively  shall  be  open  at  both  ends  from 
the  ground  npwards ;  and  any  road  ....  here* 
after  to  be  formed  or  laid  ont  for  either  of  the 
parposes  aforesaid  shall  be  deemed  to  be  a  new 
street,  and  become  subject  to  all  the  provisions 
of  the  recited  Acts  and  this  Act,  and  to  the 
provisions  and  penalties  of  and  under  any  by- 
laws made  or  to  be  made  in  pursuance  thereof 
in  relation  to  sewerage,  draining  or  paving, 
and  to  width,  construction,  surface,  incluiation 
and  other  requirements  and  particiUars." 

Section  99  :  "  Provided  that  it  shall  be  lawful 
for  the  Metropolitan  Board  of  Works  to  permit 
the  formation  of  any  such  street  of  less  width 
than  hereinbefore  provided,  or  with  one  opening 
only,  should  they  under  any  spedai  drcnm* 
stances  deem  it  equitable  and  expedient  bo  to 
do." 

(2)  The  plan  shewed,  besides  the  above  facts, 
thai  the  proposed  road  was  forty  feel  wide,  and 
had  booses  on  each  side. 
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oontended — firstij,  that  section  98  had 
been  eomptied  with,  and  that  the  said 
Bectkm  does  not  require  that  there  shall  be 
two  entrances  to  roads  in  the  metropolis ; 
seoondlj,  that  the  aforesaid  by-law  is 
repugnant  to  the  laws  of  England;  and, 
thirdly,  that  the  said  by-law  was  b&d,  as 
being  restrictive  of  trade. 

I  dismissed  the  summons  subject  to  this 
Case. 

The  question  for  the  opinion  of  the 
Court  is  whether  the  aboye  decision  was 
correct* 

JHrofiy  for  the  appellants  (on  Dec.  7). — 
The  question  is  as  to  the  liberty  of  a 
building  owner  within  the  metropolis  to 
make,  without  the  consent  of  the  appel- 
lants, a  street  not  having  an  entrance  at 
eadi  end,  or,  in  other  words,  a  cidrde- 
sae^  and  arises  under  section  98  of  the 
Metropolis  Management  Amendment  Act, 
1862  (1),  which  has  already  been  held 
in  The  Queen  v.  Baker  (3)  to  extend  to  a 
newly  formed  road,  as  if  it  said  ''  no  new 
street  shall  be  formed,"  &c. 

The  section,  rightly  read,  requires  that 
the  street  shall  be  of  the  width  there 
specified  and  also  open  at  both  ends. 
The  word  "or,"  before  the  words  "  unless 
such  streets  respectively  shall  be  open  at 
both  ends,"  must  be  i-ead  ''  and."  If  it 
were  not  so  read  the  provision  as  to  width, 
which  is  introduced  for  sanitary  reasons, 
might  be  wholly  disregarded  in  the  case  of 
any  street  open  at  bot^  ends.  The  appel- 
lants further  rely  on  the  by-law  set  out  in 
paragraph  3  of  the  Case.  The  by-law  was 
not  uUra  vires. 

He  referred  also  to  the  interpretations 
of  ''street"  and  "  new  street "  in  18  <&  19 
Vict  c  120.  s.  250,  and  26  &  26  Vict. 
c.  102.  8.  112. 

Poland,  for  the  respondents. — The  sec- 
tion (1)  does  not  require  streets  of  the 
width  of  forty  feet  to  be  open  at  both 
ends.  Its  objects  are  sanitary,  and  enough 
air  is  secured  by  the  prescribed  width.  The 
Vestry  of  St.  Mary,  Islington,  v.  Barrett  (4) 
shews  that  the  Metropolis  Management 
Acts  generally  have  sanitary  objects  largely 

(3)  34  J.P.  823. 

(4)  43  Law  J.  Rep.  M.C.  85  ;  Law  Rep.  9  Q.B. 
278. 
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in  view.  The  by-law  saying  nothing  about 
the  width,  the  Legislatare  in  this  enactment 
(passed  in  substitution,  as  we  contend,  for 
the  by-law)  put  "  width  of  forty  feet "  and 
''open  at  both  ends"  as  alternative  re- 
quirements. 
Birony  in  reply. 

Gbove,  J.  (on  Dec  13). — In  this  case, 
at  the  conclusion  of  the  arguments,  we 
were  disposed  to  think  that  it  had  better 
be  re-argued  before  three  Judges,  my 
brother  Lopes  and  myself  being  then  in- 
clined to  differ.  Since  then,  however,  we 
find  that  we  both  take  the  same  view  of 
the  case,  and  therefore  we  now  proceed  to 
give  judgment. 

The  point  is  a  very  short  one.  It  arises  on 
a  Case  stated  by  a  magistrate ;  and  the  main 
question  before  us,  and  the  one  which  will 
decide  the  case  according  to  the  view  which 
we  now  take,  is,  What  is  the  meaning  to  be 
attributed  to  section  98  of  25  &  26  Vict, 
c.  102 — I  may  say  to  a  single  word  in 
that  section,  and  tiiat  is  the  word  '*  or." 
The  question  is  whether  that  word  **  or  " 
is  used  in  the  disjunctive  or  conjunctive, 
or  (to  express  the  question  somewhat 
differently)  whether  the  word  is  used  as 
either  "  aud  "  or  "  nor."  As  I  put  it  on 
the  hearing  of  the  argument,  it  seems  to 
me  that  it  was  intended  to  mean  **  and  " 
or  "nor" — that  is  to  say,  that  the  two 
things  comprehended  in  the  prohibition 
were  to  be  both  prohibited  and  not  in  the 
alternative. 

The  section  (1)  runs  thus — [The  learned 
Judge  read  it]. 

The  question  is,  What  meaning  ought  we 
to  attribute  to  the  word  "  or  "  preceding 
the  words  "  unless  such  streets  respectively 
shall  be  open  at  both  ends  from  the  ground 
upwards."  It  is  true  that  it  would  be 
better,  and  more  strictly  grammatical, 
assuming  the  sense  which  I  attribute  to 
the  wotSb  to  be  right,  if  "nor"  had  been 
written  instead  of  "  or,"  or  if  the  negative 
had  been  continued  with  the  conjunctive 
word  "  and."  But  it  seems  to  me  that 
the  real  sense  of  the  whole  passage  is  that 
the  road  must  be  of  the  width  specified, 
and  open  at  both  ends.  That  seems  to  me 
to  be  the  very  object  of  the  statute, 
which  was  passed  for  sanitary  purposes 
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and  for  the  purpose  of  comfort  and  the  use 
of  traffic. 

The  argument  on  the  part  of  the  re- 
spondent in  favour  of  reading  ''or"  dis- 
junctively was,  I  think,  rather  far-fetched. 
It  was  suggested  that,  whereas  the  hy- 
law  said  nothing  about  width,  the  Legisla- 
ture in  this  enactment  inserted  the  pro- 
vision as  to  width  as  an  alternative 
provision,  because,  with  a  carriage-road 
of  the  width  of  forty  feet,  or  a  foot- 
road  of  the  width  of  twenty  feet,  there 
would  be  sufficient  ventilation,  drainage, 
Ac  But  if  the  word  "or"  were  to  be 
read  disjunctively  it  would  follow  that  a 
sti-eet  (whether  a  carriage-road  or  a  foot- 
road)  might  be  of  any  width,  however 
narrow  —for  instance,  one  and  a-half  feet  or 
two  feet  wide — provided  such  street  were 
open  at  both  ends.  And  a  very  long 
narrow  street  would  hardly  be  more  salu- 
brious with  both  ends  open  than  if  one  end 
were  closed  and  it  were  a  ctd-desae.  It 
seems  to  me  to  be  straining  the  plain 
object  of  the  Act  to  suppose  that  that  was 
the  reason. 

I  think  we  are  not  doing  in  this  case 
what  we  have  often  refused  to  do,  namely, 
to  construe  an  Act  against  the  meaning  of 
the  words  where  the  meaning  of  the  words 
IB  not  at  all  repugnant  to  the  purpose  of 
the  Act,  or  manifestly  absurd;  we  are 
construing  the  Act  according  to  an  ordi- 
nary use  of  language,  although  it  may 
not  be  strictly  grammatical. 

It  appears  to  me  that  the  clear  in- 
tention of  the  Act  wan  to  have  streets  of 
a  proper  width  and  open  at  both  ends, 
and  IJiat  -there  should  not  be  the  incom- 
modious and  unhealthy  cross  streets  which 
are  called  cuU-desac  and  which  are  shut  up 
at  one  end. 

There  are  some  other  passages  in  the 
Act  which  might  be  referred  to — but  I 
will  not  go  through  them — in  which  I 
should  also  think  the  word  ''or"  was 
used  in  the  same  sense  as  we  here  give  to 
it — a  sense  which  has  often  been  judicially 
given  to  it.  I  think  the  statute  requires 
the  streets  with  which  it  deals  to  be 
of  the  width  prescribed  and  also  open  at 
both  ends. 

That  being  my  opinion  upon  the  con- 
struction of  the  statute,  I  need  not  con- 
sider any  question  arising  upon  the  by- 


law.    I  think  that  our  judgment  should 
be  for  the  appellants. 

Lopes,  J. — The  question  in  this  case  is 
whether,  according  to  the  true  construc- 
tion of  this  98th  section,  the  Legislature 
intended  that  carriage-roads  and  foot- 
ways within  that  section  were  to  be  of  a 
certain  specified  width  and  open  at  both 
ends,  or  whether  the  Legislature  intended 
that  it  should  be  sufficient  if  they  were 
either  of  the  specified  width  or  open  at 
both  ends.  I  entertained  for  some  time 
considerable  doubt  as  to  what  the  true 
meaning  of  the  Legislature  was.  I  was 
inclined  to  think  we  ought  to  adopt  the 
strict  grammatical  meaning  of  the  words 
used,  and  ought  to  hold  that  if  the  street 
(whether  carriage  road  or  footway)  was 
either  of  the  specified  width  or  open  at 
both  ends,  that  would  satisfy  the  provisions 
of  the  section.  I  do  not  want  to  enter 
into  any  dissertation  upon  grammar ;  but 
I  do  not  think  anybody  would  doubt  but 
that  if  the  Legislature  intended  to  express 
that  which  we  now  think  it  did  intend, 
it  would  have  used  much  more  apt  and 
more  strictly  grammatical  terms  if  it  had 
written  either  "nor"  or  "and."  Mr. 
Biron,  at  the  very  commencement  of  his 
argument,  so  admitted.  However,  I  have 
now  carefully  looked  through  the  different 
sections  of  the  Act,  and  also  considered 
carefully  what  would  be  the  more  reason- 
able interpretation  of  the  section,  and  I 
agree  with  my  brother  Qrove  that  the 
Legislature  did  intend  that  there  were  to 
be  two  conditions  attached  to  the  laying 
out  of  the  carriage-road  or  footway  under 
this  section — namely,  that  it  must  be  of  the 
width  specified  in  the  section  and  it  must 
also  be  open  at  both  ends.  I  think,  there- 
fore, that  the  magistrate  was  wrong  and 
that  this  Case  should  be  remitted  to  him. 

Judgment/or  tJie  appellants. 


Solicitors — R.   Ward,    for   appellants;   A,    0. 
Underwood,  for  respondents. 
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1882.     1  ORAFF   (appeUarU)  v.    evans 
Feb.  28.   J  {respondent). 

Licensing  Ad,  1872  (36  d:  36  Ficf.  c. 
94),  «.  3 — Sale  of  Intoxicating  Liquor  by 
RetaU  without  Licence — Chib. 

A  member  of  an  ordinary  dub^  acting  on 
hia  rights  as  a  member,  obtained  from  the 
club,  on  payment,  some  beer  and  spirits  : — 
Hddy  that  this  toas  not  a  sale  by  retail  of 
intoxicating  liquor  within  the  mea/ning  of 
the  Licensing  Act,  1872,  s.  3. 

Case  stated,  under  20  &  21  Vict.  c.  43, 
by  a  Metropolitan  Police  Magistrate. 

The  respondent  preferred  against  the 
appellant,  under  the  licensing  Act,  1872, 
8.  3  (1),  a  complaint  that  the  appellant, 
on  the  4th  of  May,  1881,  unlawfully  sold 
and  exposed  for  sale  by  retail  certain 
intoxicating  liquor,  without  being  duly 
licensed  to  sell  the  same. 

The  Grosvenor  Club  is  a  bona  fide  club 
properly  constituted.  Trustees  of  the  dub 
property  are  appointed,  and  there  is  a 
managing  committee  to  conduct  the  general 
business  of  the  club.  The  appellant  was  the 
manager,  acting  for  the  committee.  There 
are  about  1,100  members  of  the  club,  who 
pay  an  entrsuioe  fee  and  periodical  subscrip- 
tions. The  objects  of  the  club  are  social  in- 
tercourse, mental  and  moral  improvement, 
and  rational  recreation.  The  members  can 
obtain  food  and  refreshments  in  the  club, 
and  also  wine,  beer  and  spirits,  on  pay- 
ment. The  produce  of  such  sales  goes  to 
the  funds  of  the  dub.  The  club  has  no 
licence  to  selL 

Mr.  James  Foster,  a  member  of  the  club, 
purchased,  on  the  4th  of  May,  1881,  at  the 
bar  of  the  club,  a  bottle  of  whiskey  and  a 
bottle  of  pale  ale,  and  paid  3«.  llcf.  for  the 
two.  The  barman  wrapped  them  up  in 
paper,  and  Foster  carried  them  out  of  the 
dub  openly. 

(1)  The  Lioenmng  Act,  1872  (35  k,  86  Vict.  o. 
94),  0.  8:  **No  person  shall  sell  or  expose  for 
Bale  by  retail  any  intoxicating  liquor  withoat 
being  duly  licensed  to  sell  the  same,  or  at  any 
place  where  he  is  not  authorised  by  his  licence 
to  sell  the  same.  .  .  ." 

Section  74 :  **  In  this  Act,  if  not  inconsistent 
with  the  context .  .  .  .  ^lioence'meansalioenoe 
....  granted  by  jiutioes  in  pursuance  of  the 
Intoxicating  Liquor  Licensing  Act,  1828  "  [which 
by  the  same  section  means  9  Geo.  4.  c.  61,  and 
the  Acta  amen^ng  the  same]. 
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Liquor  to  the  value  of  200^.  is  sold 
annually  to  the  members  for  consumption 
off  the  premises,  and  there  is  a  profit  on 
such  sales  to  the  amount  of  thirty-tliree 
per  cent,  on  the  original  cost. 

It  was  contended  on  the  appellant's 
part  that  the  facts  did  not  amount  to  a 
sale  of  the  whiskey  and  ale  within  the 
meaning  of  the  licensing  Act,  1872,  s.  3 
(1),  the  sale  being  to  a  member  of  the 
club ;  that  liquor  could  be  sold  to  mem- 
bers for  consumption  either  on  or  off  the 
premises,  and  one  object  of  the  promoters 
of  the  club  was  to  enable  members  to  buy 
for  consumption  off  the  premises ;  that  the 
members  were  partners  in  the  club  pro- 
perty, and  therefore  the  member  was  only 
buying  his  own. 

On  the  part  of  the  respondent  it  was 
contended  that  the  dub  property  was 
vested  in  the  trustees  under  the  rules  of 
the  club  (2),  and  the  members  of  the  club 
were  not  co-partners,  and  also  that  the 
club  was  not  legally  entitled  to  sell  liquors 
to  be  consumed  either  on  or  off  the 
premises. 

It  appeared  to  the  magistrate  that  an 
ordinary  club,  such  as  the  Grosvenor  Club, 
was  not  a  partnership  in  the  legal  sense, 
though  the  members  of  it  might  be  joint 
owners ;  and  that  the  sale,  having  been  for 
carrying  off  the  premises  and  at  a  price 
beyond  the  cost  price,  was  a  sale  within 
the  meaning  of  the  Act  (1);  although  if 
the  price  charged  had  been  only  the  strict 
cost  to  the  club,  it  wot^d  not  have  been  a 
sale  within  the  meaning  of  the  Act,  but 
would  only  have  been  a  mode  of  subdivi- 
sion among  the  members,  and  the  com- 
mittee would  only  have  been  the  agent  of 
the  members  to  purchase,  and  the  member 
would  only  have  been  repaying  his  agent 
the  cost  price.  The  magistrate,  therefore, 
convicted  the  appellant. 

The  question  for  the  opinion  of  the 
Court  was,  whether  the  sale  of  whiskey 
and  ale  to  Foster  wasa  sale  of  intoxicating 
liquor  by  retail  within  the  meaning  of 
section  3  of  the  Licensing  Act,  1872,  re- 
quiring the  seller  to  be  duly  licensed. 

SirF.  Herschell,  Q.C.  (Solicitoi>General) 

(2)  The  rules  were  annexed  to  the  case. 
Rule  7 :  **  All  property  acquired  by  the  club 
shall  be  vested  in  the  trustees." 

K 
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Qrajf  V.  Evans. 

(A .  L.  Smith,  with  him)yfor  the  appellant. — 
If  a  licence  is  necessary  for  selling  liquor, 
as  in  this  case,  to  a  member  of  a  dub  for 
consumption  off  the  premises,  it  must,  still 
more  clearly,  be  necessary  where  the  sale 
is  for  consumption  on  the  premises ;  and 
therefore,  if  this  conviction  was  rights  clubs 
in  general  are  subject  to  the  Licensing 
Acts,  although  they  have  never  been  con- 
sidered so  to  be.  There  is  no  ground  for 
holding  that  a  licence  was  necessary  in  this 
case.  No  licence  could  have  been  granted 
for  the  purposes  for  which  the  respondent 
contends  a  licence  was  necessary.  Justices' 
licences  cannot  be  granted  in  respect  of  any 
premises  other  than  places  of  public  resort. 
Further,  there  was  no  sale  within  the 
meaning  of  the  Act  ^1).  The  Act  means 
by  selling  by  retail,  sellmg  by  retail  to  any 
one  wanting  to  buy ;  and  in  the  present 
case  there  was  no  selling  in  the  true  sense, 
still  less  any  selling  to  a  member  of  the 
public  at  large.  There  was  merely  a  sup- 
plying of  a  member  of  the  club,  in  pur- 
suance of  the  rules  of  the  club,  with  liquor, 
at  prices  fixed  under  the  rules,  and  that 
did  not  constitute  a  sale. 

He  referred  to  9  Geo,  4.  c.  61.  s.  37,  1 
Wm.  4.  c.  64.  s.  2,  and  The  Queen  v. 
WUkimon  (3). 

Staveley  HiU,  Q,C.  (Sirff.  Giffard,  Q.C., 
and  Bremner,  with  him),  for  the  respon- 
dent.— ^There  was  a  sale  by  retail  of  the 
liquor  within  the  meaning  of  the  Act. 
There  were  all  the  necessary  elements  of  a 
sale.  There  was  a  transfer  to  Foster  of 
the  absolute  property  in  the  liquor  for  a 
price  in  money.  It  may  be  that  no  action 
for  goods  sold  and  delivered,  or  goods  bar- 
gained and  sold,  would  lie  against  one  of 
joint  owners  buying  of  his  co-owners; 
but,  all  the  property  of  the  club  being  by 
the  rules  of  the  club  vested  in  the  trustees, 
no  difficulty  by  reason  of  joint  ownership 
arises. 

[Field,  J. — How  can  a  trustee,  hAnding 
over  property  to  a  cestui  que  trust  in  exe- 
cution of  the  trust,  be  considered  to  sell  to 
the  cestui  que  trust  f\ 

Sir  F,  fferschell  was  heard  in  reply. 

FiBLD,  J. — The  question  submitted  to  us 
is,  whether  the  sale  of  whiskey  and  ale  to 
Foster  was  a  sale  of  intoxicating  liquor  by 
(3)  10  Law  Times,  870, 


retail  within  the  meaning  of  the  Licensing 
Act,  1872,  s.  3  (1).  I  have  come  to  the 
conclusion  that  the  question  must  be  an- 
swered in  the  negative,  reading  (as  we 
must)  the  question  as  meaning  whether^ 
according  to  the  facts  found  in  the  case, 
there  was  in  the  so-called  sale  to  Foster  a 
sale  within  the  Act. 

The  appellant  is  the  manager  of  the 
Grosvenor  Club.  By  the  rules  of  the  club 
the  club  property  is  vested  in  trustees. 
There  is  a  committee  of  management,  for 
whom  the  manager  acts.  The  members 
can  obtain  on  payment  food  and  refresh- 
ments, including  wine,  beer  and  spirits. 
Liquor  is  sold  to  members  for  consumption 
off  the  premises  to  an  amount  annually  of 
about  200^. ;  aild  there  is  a  profit  on  such 
sales  to  the  amount  of  thirty-three  per  cent, 
on  the  original  cost,  which  however  is  not 
trade  profit,  since  the  expense  incurred  by 
the  club  in  keeping  the  liquor  and  in  distri- 
buting it  among  the  members  would  have 
to  be  added  to  the  original  cost  before 
arriving  at  trade  profit.  The  learned 
magistrate  says  it  appeared  to  him  that  the 
dub  was  not  a  partnership  in  the  legal 
sense,  though  the  members  might  be  joint 
owners;  and  I  think  that  that  was  a  right 
conclusion.  The  members  were  not  part- 
ners; but  they  were  joint  owners,  although 
the  trustees  had  a  special  possession.  The 
magistrate  further  IJiought  that  the  allow- 
ing a  member  to  have  liquor  for  consump- 
tion off  the  premises,  the  price  changed  being 
more  than  the  cost  price  to  tiie  dub, 
amounted  to  a  sale  within  the  meaning  of 
the  Act ;  although  if  no  profit  were  made 
by  the  club,  the  transaction,  in  his  opinion, 
would  not  be  a  sale  within  the  Act,  but 
would  only  be  a  mode  of  sub-division  among 
the  members,  the  committee  being  then 
only  the  agent  of  the  members  to  purchase, 
and  the  member  merdy  repaying  his  agent. 
I  cannot  agree  with  the  learned  magis- 
trate in  thinking  it  material  that  the  price 
charged  by  the  dub  was  more  than  the 
cost  price  to  the  dub ;  as  to  which  I  have 
already  remarked  that  the  cost  price  would 
not  by  any  means  indude  all  expense  to 
the  dub  in  connection  with  the  liquor. 

In  order  to  find  the  meaning  of  the  Legis- 
lature, we  must  look  both  to  its  object, 
broadly  considered,  and  to  the  particular 
character  of  the  provisions  enacted.    Now, 
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the  Legifilahire  has  limited  its  requirement 
of  a  licence  to  sale.  A  gift  of  liquor,  as 
on  the  coming  of  age  of  an  eldest  son, 
howcYer  much  it  may  be  within  the  mis- 
chief of  the  Act,  is  not  within  the  Act. 
Further,  there  must  be  a  sale  ''  by  retail." 
Did,  then,  the  appellant  sell  liquor  by  re- 
tail to  Foster)  He  delivered  the  liquor  to 
Foster,  but  did  he  sell  the  liquor  by  retail 
to  Fostert  I  think  he  did  not.  There 
was  no  batgaining;  neither  the  appellant 
nor  Foster  nor  any  one  else  supposed  him- 
self to  be  concerned  in  any  contract ;  Foster 
was  simply  acting  on  his  rights  as  member. 
I  think  there  was  a  transfer  of  property, 
but  no  sale.  I  am,  therefore,  of  opinion 
that  the  determinaidon  of  the  magistrate 
must  be  reversed. 

HuDDi^ESTON,  B. — ^I  am  of  the  same 
opinion.  The  question  is  one  of  consider- 
able importance.  I  agree  with  the  Solid- 
tor-Qeneral  that  if  a  sale  of  intoxicating 
liquor  to  a  member  of  a  club  for  consump- 
tion off  the  premises  requires  a  licence,  a 
licenoe  is  equally  requisite  in  the  case  of  a 
sale  for  consumption  on  the  premises ;  and 
if  we  uphold  the  decision  of  the  magistrate 
every  ordinary  club  has  made  itself  liable 
to  penalties.  It  would  be  strange  if  that 
were  the  law,  the  framers  of  the  licensing 
legislation  never  having,  since  the  passing 
of  9  Geo.  4.  c.  61,  until  now,  found  it  out. 
But,  strange  as  tiie  conclusion  would  be, 
we  have  to  see  whether  the  law  does  so 
stand. 

I  am  of  opinion  that  there  has  been  in 
this  case  no  sale.  Before  the  handing  over 
of  the  liquor  by  the  barman  to  Foster, 
Foster,  as  one  €^1,100  members,  was  al- 
ready interested  in  the  liquor  to  the  extent 
of  1-1 100th ;  he  obtained  only  the  remain- 
ing interest;  contrary,  therefore,  to  the 
contention  on  the  part  of  the  respondent, 
there  was  no  transfer  to  him  of  any  abso- 
lute or  general  interest — only  a  transfer  of 
a  partial  interest.  But  looking  at  the 
matter  more  broadly,  and  looking  at  the 
object  of  the  Act,  I  arrive  equally  at  the 
conclusion  that  there  has  been  no  sale  by 
retail  within  the  meaning  of  the  Act. 

Judgment  for  the  appeUarU. 

Bolidton — hevris  k  Lewis,  for  appellant ;  A,  J. 
Bri8tow»  for  respondent. 
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1881. 
Dec.  17. 


THE  QUEBN  (on  the  prosecution 
of  the  jEast  Ham  Local 
Board)    v.    Barclay    and 

ANOTHER.* 

Public  Health  Act,  1875  (38  4r  39  Vict, 
c,  55),  8,  211 — Oeneral  District  Rate — 
Compulsory  Rating  of  Owners — Powers  of 
Urban  Authority — Unoccupied  Houses — 
Reduced  Assessment — Discretion  of  Rating 
Authority, 

The  Public  Health  Act,  1875  (38  ^  39 
Vict.  c.  55),  s,  211,  after  enacting  that  an 
owner  of  premises  who  is  rated  instead  of 
the  occupier  for  genercU  district  rates  shaU 
he  entitled  to  be  assessed  at  a  reduced 
estimate  in  respect  thereof  not  being  less 
than  two^thirds  nor  nwre  than  four-fifths 
of  the  net  annual  value,  provides  that  where 
such  reduced  estimate  is  in  respect  of  tene- 
ments, whether  occupied  or  unoccupied, 
then  such  assessment  "  may  "  be  made  on 
one-half  of  the  amount  at  which  such 
tenements  would  be  liable  to  be  rated  if  then 
occupied  and  the  rate  were  levied  on  the 
occupiers: — Held,  that  the  word  **may" 
must  be  construed  as  meaning  "shall," 
and  that  the  power  given  to  an  urban 
authority  to  rate  an  owner,  without  his 
consent,  in  respect  of  premises  whether  oc- 
cupied or  unoccupied,  could  only  be  exer* 
eised  subject  to  the  obligation  of  making 
the  assessment  at  the  specified  reduction  of 
one-half  of  the  rateatie  value  of  such  prC" 
mises. 

This  was  a  rule  calling  upon  two  Justices 
for  Essex  to  shew  cause  why  a  mandamus 
should  not  issue  commanding  them  to 
issue  a  distress  warrant  against  the  goods 
of  Richard  Weaver,  under  the  following 
circumstances : — 

In  March,  1 879,  a  resolution  was  passed 
by  the  Local  Board  of  East  Ham,  the 
urban  authority,  that  owners  of  property 
let  at  weekly  tenancies  should  be  rated 
instead  of  occupiers  in  respect  of  a  rate 
made  by  the  board  for  general  district 
purposes  under  the  Public  Health  Act, 
1875,  whether  the  premises  were  occupied 
or  unoccupied,  and  that  such  premises 
should  be  rated  at  two-thirds  of  their 
annual  value. 

*  Affirmed  by  the  Conrt  of  Appeal  on  the 
16th  of  March,  1882. 
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The  Queen  v.  Barclay. 

On  the  9fch  of  November,  1880,  Weaver 
was,  in  pursuance  of  this  resolution,  rated 
to  a  general  district  rate  in  respect  of 
twenty-seven  cottages,  of  which  he  was 
owner,  let  upon  weekly  tenancies.  At 
that  time  twenty  of  these  cottages  were 
unoccupied,  and  so  continued  up  to  the 
time  of  the  hearing  of  the  summons,  which 
was  subsequently  taken  out,  calling  upon 
him  to  shew  cause  why  a  distress  warrant 
should  not  issue  in  respect  of  the  an*ears 
due  from  him.  The  Justices,  having  heard 
the  summons,  made  an  order  in  respect 
of  the  occupied  houses  only,  but  refused 
to  make  any  order  in  respect  of  the  houses 
which  were  unoccupied,  being  of  opinion 
that  section  211  of  the  Public  Health  Act, 
1875,  did  not  enable  the  local  board,  if  they 
rated  tenements  whether  occupied  or  un- 
occupied, in  their  discretion,  to  assess  them 
at  two-thirds  of  their  annual  value  (1). 

(1)  By  the  Public  Health  Act,  1876  (38  &  39 
Vict.  c.  65),  8.  211,  sub-s.  1,  it  is  enacted  that 
"  with  respect  to  the  assessment  and  levying  of 
general  district  rates  under  this  Act,  the  following 
provisions  shall  have  effect — namely,  (1)  general 
district  rates  shall  be  made  and  levied  on  the 
occupier  of  all  kinds  of  property  for  the  time 
being  by  law  assessable  to  any  rate  for  the 
relief  of  the  poor,  and  shall  be  assessed  on  the 
full  net  annual  value  of  such  property,  ascer- 
tained by  the  valuation  list  for  the  time  being 
in  force,  or,  if  there  is  none,  by  the  rate  for  the 
relief  of  the  poor  made  next  before  the  making 
of  the  assessment  under  this  Act,  subject  to  the 
following  exceptions,  regulations  and  conditions : 
namely,  (a)  the  owner  instead  of  the  occupier 
may  at  the  option  of  the  urban  authority  be 
rated  in  cases  where  the  rateable  value  of  any 
premises  liable  to  assessment  under  this  Act 
does  not  exceed  the  siim  of  10^.,  or  where  any 
premises  so  liable  are  let  to  weekly  or  monthly 
tenants,  or  where  any  premises  so  liable  are  let 
in  separate  apartments,  or  where  the  rents  be- 
come payable  or  are  collected  at  any  shorter 
period  than  quarterly.  Provided,  that  in  cases 
where  the  owner  is  rated  instead  of  the  occupier 
he  shall  be  assessed  on  such  reduced  estimate, 
as  the  urban  authority  deem  reasonable,  of 
the  net  annual  value,  not  being  less  than 
two-thirds  nor  more  than  four-fifths  of  the  net 
annual  value  ;  and  where  such  reduced  estimate 
is  in  respect  of  tenements  whether  occupied  or 
unoccupied,  then  such  assessment  may  be  made 
on  one-half  of  the  amount  at  which  such  tene- 
ments would  be  liable  to  be  rated  if  the  same 
were  occupied  and  the  rate  were  levied  on  the 
occupiers."  Section  2  provides  that  **  if  at  the 
time  of  making  any  general  district  rate  any 
premises  in  respect  of  which  the  rate  maybe 
jnade  are  unoccupied,  such  premises  shall  be 


Mr.  Weaver  appeared,  in  person,  to  shew 
cause,  but  was  stopped  by  the  Court. 

Tindal  Atkinson  {Gruhhe  with  him) 
supported  the  rule. — The  decision  at  which 
the  Justices  arrived  cannot  be  supported. 
The  authority  are  not  bound  to  make  the 
assessment  upon  one-half  of  the  rateable 
value.  The  words  are,  ''  such  assessment 
may  be  made";  the  local  board  have 
clearly,  therefore,  a  discretion  in  the 
matter.  The  whole  of  the  proviso  should 
be  read  together ;  in  the  first  part  there  is 
a  discretion  given  between  two-thirds  and 
four-fifths,  but  the  discretion  is  extended, 
so  far  aa  regards  unoccupied  houses,  down 
to  one-half. 

Field,  J. — It  is  unnecessary  for  us  to 
bear  Mr.  Weaver,  though  the  language 
of  the  statute  is  not  as  clear  aa  might  be 
wished.  The  question  arises  in  this  way. 
The  necessary  substratum  of  lateability, 
ever  since  the  time  of  Queen  ElizabeUi 
downwards  in  every  Act  of  Parliament,  or 
any  power  by  which  the  subject  is  taxed, 
has  almost  universally  been  occupation* 
The  man  who  has  the  fruits  of  the  earth 
and  the  occupation  of  the  house,  and  has 
to  pay  to  the  landlord  the  sum  which  the 
occupation  deserves,  is  the  man  at  whom 
the  Legislature,  as  a  general  rule,  first 
stops  and  demands  means  which  are 
wanted  for  public  purposes.  It  is  only  in 
modem  times  that  the  Legislature — seeing 
that  lai^  quantities  of  comparatively  small 
houses  are  occupied  to  a  very  great  extent 
by  persons  of  no  great  means,  who  are 
likely  to  change  very  rapidly  as  well  as  to 
occupy  portions  of  houses  only,  and  upon 
whom  ^erefore  the  rates  are  to  some  ex- 
tent uncertain — haa  thought  proper  to 
empower  the  rating  authorities,  if  they 

included  in  the  rate,  but  the  rate  shall  not  be 
charged  on  any  person  in  respect  of  the  same 
while  they  continue  to  be  unoccupied,  and  if 
any  such  premises  are  afterwards'  occupied 
during  any  part  of  the  period  for  which  the  rate 
was  made  and  before  the  same  has  been  fully 
paid,  the  name  of^  the  incoming  tenant  shall  be 
inserted  in  the  rate,  and  thereupon  so  much  of 
the  rate  as  at  the  commencement  of  his  tenancy 
may  be  in  proportion  to  the  remainder  of  the 
said  period  shall  be  collected,  recovered  and 
paid  in  the  same  manner  in  all  respects  as  if  the 
premises  had  been  occupied  at  the  time  when 
the  rate  was  made." 
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chooBOy  to  rate  the  owner  injstead  of  the 
oocapier.  Now  it  is  very  important  to 
read  the  language  of  the  Poor  Rate  As- 
sessment and  Collection  Act,  1869  (32  k 
33  Vict.  c.  41),  and  to  compare  it  with 
the  language  of  the  present  Act.  There  is 
no  reason  to  suppose  that  the  Legislature 
intended  to  rate  the  occupier  imder  the 
Public  Health  Act  upon  any  different 
principle  than  the  occupier  or  owner  under 
the  Poor  Law  Act ;  on  the  contrary,  the 
two  statutes  are  in  that  respect  in  pari 
materia,  the  basis  of  liability  under  the 
former  Act  being  the  occupation  of  pro- 
perty for  the  time  being  assessable  to  the 
poor-rate.  The  general  rule,  therefore,  is 
that  nobody  is  assessable  to  a  district  rate 
unless  he  has  such  an  occupation  as  would 
have  rendered  him  assessable  to  the  poor- 
rate — see  Hodgson  v.  The  Local  Board  of 
Carlide  (2). 

Now  by  the  4th  section  of  the  Poor 
Bate  Assessment  and  Collection  Act,  it 
is  provided  that  **  the  vestry  of  a  parish 
may  from  time  to  time  order  that  the 
owner  shall  be  rated  to  the  poor-rate  in- 
stead of  the  occupier" ;  and  an  absolute 
power  is  thus  given  to  the  vestry  to  order 
the  owners  to  be  rated.  But  it  seems,  with 
reason,  to  have  been  thought  fair,  where 
the  owner  is  thus  made  liable,  that  some 
reduction  should  be  made  in  his  favour, 
and  accordingly  it  is  also  made  imperative 
that  the  owner  if  rated  shall  be  allowed 
a  reduction  of  fifteen  per  cent,  on  the 
amount  of  the  rate ;  and  the  section  goes 
on  to  provide  that,  if  the  owner  shall  give 
notice  that  he  is  willing  to  be  rated, 
whether  the  premises  be  occupied  or  not, 
then  he  shall  be  rated  accordingly,  and 
shall  be  allowed  in  that  case  a  further 
deduction  equal  to  the  previous  deduction 
of  fifteen  per  cent.  Of  course  the  law  at 
that  time,  as  now,  was  that,  in  the  absence 
of  any  such  clause  of  rating,  premises 
which  were  imoocupied  could  not  be  the 
subject  of  a  rate.  The  Legislature  saw 
that  difficulty,  and  inserted  a  clause  for 
the  purpose  of  correcting  it;  for  by  sec- 
tion 16  of  32  &  33  Vict.  c.  41,  it  is 
provided  that  if  the  occupier  assessed  in 
the  rate  when  made  shall  cease  to  occupy 
before  the  rate  is  wholly  diBchai^ed,  or  if 

(2)  8  £.  &  B.  116 ;  4  Jar.  N.S.  160. 
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the  hereditament  being  unoccupied  at  the 
time  of  the  making  of  the  rate  become 
occupied  during  the  period  for  which  the 
rate  is  made,  the  overseers  shall  enter  in 
the  rate-book  the  name  of  the  person 
who  succeeds  or  comes  into  the  occupation, 
as  the  case  may  be,  and  so  on,  and  rate 
him  during  the  remainder  of  the  term. 
That,  therefore,  was  the  state  of  the  law 
with  regard  to  the  poor-rate.  The  ques- 
tion we  have  to  decide  here  turns  on  the 
true  construction  to  be  given  to  the  211th 
section  of  the  Public  Health  Act,  1875, 
and  has  reference  to  the  assessment  and 
levying  of  district  rates.  It  is  well  known 
that  under  that  Act  there  are  various 
rates,  but  there  is  one  general  district 
rate  which  is  applicable  for  expenses  and 
management  and  other  things  of  that 
kind.  The  section  says  that  '' General 
district  rates  shall  be  made  and  levied 
on  the  occupier  of  all  kinds  of  property, 
by  law  assessable  to  any  rate  for  the  re- 
lief of  the  poor,  and  shall  be  assessed  on 
the  full  net  annual  value  of  such  pro- 
perty, ascertained  by  the  valuation  list  for 
the  time  being  in  force,  or,  if  there  ia  none, 
by  the  rate  for  the  relief  of  the  poor  made 
next  before  the  making  of  the  assessment 
under  this  Act."  Then  it  is  provided 
that,  ''where  the  owner  is  rated  instead 
of  the  occupier,  he  shall  be  assessed 
in  such  reduced  estimate,  as  the  urban 
authority  deem  reasonable,  of  the  net 
annual  value,  not  being  less  than  two- 
thirds  nor  more  than  four-fifths  of  the 
net  annual  value ;  and  where  such  reduced 
estimate  is  in  respect  of  tenements  whether 
occupied  or  unoccupied,  then  such  assess- 
ment may  be  made  on  one-half  of  the 
amount  at  which  such  tenements  would 
be  liable  to  be  rated  if  the  same  were  oc- 
cupied and  the  rate  were  levied  on  the 
occupiers,"  So  far  as  the  first  pai*agraph 
of  the  proviso  ia  concerned  this  legislation 
is  analc^us  to  that-  with  regard  to  the 
poor-rate.  The  language  is  positive ;  it  is 
that  the  authority  may  in  their  discretion 
rate  the  owner,  but  if  so  the  owner 
''  shall "  be  rated  on  a  reduced  estimate, 
fixed  within  neai*ly  the  same  limits. 

I  pass  over  for  the  present  the  second 
paragraph  of  the  proviso,  and  proceed  to 
the  second  sub-section,  which  provides  that, 
"  if  at  the  time  of  making  any  general  dis- 
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trict  rate  any  premises  in  respect  of  which 
the  rate  may  be  made  are  unoccupied,  such 
premises  sludl  be  included  in  the  rate,  but 
the  rate  shall  not  be  charged  on  any  person 
in  respect  of  the  same  while  they  continue 
to  be  unoccupied."  Now  I  think  that  this 
sub-section  applies  as  well  to  owners  rated  as 
to  occupiers,  for  there  are  no  words  nar- 
rowing the  effect  of  this  part  of  the  sub- 
section so  as  to  exclude  the  case  of  owners. 
So  that  so  far  the  result  is  that  only  occupied 
premises  are  the  subjectof  rating,  even  when 
the  owner  may  be  rated ;  and  in  considera- 
tion of  the  advantage  to  the  district  arising 
from  the  greater  certainty  and  convenience 
of  collection,  the  owner  in  such  case  is  to 
have  a  reduction  of  between  one-third  and 
one-fifth  of  the  rate. 

But  in  order  to  decide  the  present  case 
I  must  now  go  back  to  the  provision 
upon  which  it  more  particularly  turns.  A 
new  power  is  given,  by  the  second  portion 
of  the  proviso  to  section  211,  sub-section 
1  (a),  which  never  existed  before,  and 
which  enables  the  rating  authority,  whe- 
ther the  owner  will  or  no,  to  rate  the 
owner  whether  the  premises  are  occupied 
or  unoccupied,  and  so  to  alter  one  of 
the  elementaiy  conditions  of  rateability, 
namely,  the  necessity  for  occupation. 
Under  the  Poor  Law  Act  it  was  only  by 
the  owner's  consent  that  he  could  be  rated 
on  unoccupied  property ;  but  the  owner's 
will  is  eliminated  here,  and  the  matter  is 
placed  in  the  discretion  of  the  rating  au- 
thority, it  being  left  to  them  to  say  whether 
they  will  take  advantage  of  the  power 
that  they  may  rate  the  premises  whether 
occupied  or  unoccupied.  It  seems  clear  to 
me  that  when  this  second  portion  of  the 
proviso  applies,  the  second  sub-section, 
to  which  I  have  referred,  does  not 
apply;  for  the  proviso  gives  to  the 
owner  a  further  reduction  in  the  case  of 
the  assessment  of  the  premises,  whether 
occupied  or  unoccupied,  and  therefore 
it  cannot  be  that  the  owner  so  assessed 
is  to  be  exempt  altogether  from  the  reduced 
assessment  while  the  premises  are  unoccu- 
pied, or  he  would  be  getting  a  double 
benefit. 

But  then  come  the  words  which  create 
a  difficulty,  because  the  proviso  proceeds 
to  say  that  such  assessment  '^may"  be 
made  on  one-half  of  the  amount  at  which 


such  tenements  would  be  liable  to  be  rated 
if  the  same  were  occupied  and  the  rate 
were  levied  on  the  occupiers ;  and  it  seems 
to  be  reasonably  clear  that  the  Legislature 
intended  that  the  owner  should  receive 
some  further  benefit  if  he  was  called  upon 
to  pay  the  rate  whether  he  was  receiving 
rent  from  the  property  or  not.  It  was, 
indeed,  argued  on  behalf  of  the  authority 
that  though  the  provision  as  against  the 
owner  is  compulsory,  and  enables  the 
authority  to  make  the  owner  liable  against 
his  will  to  pay  rates  on  the  premises 
whether  occupied  or  unoccupied,  it  is  only 
discretionary  on  the  part  af  the  authority 
whether  they  will  make  him  any  further 
reduction  or  not.  But  this  construction 
would  involve  the  to  me  apparently  un- 
reasonable result — namely,  that  an  owner 
who  was  rated  under  the  general  law  would 
have  his  remedy  under  sub-section  2,  and, 
if  the  premises  were  unoccupied,  would  be 
rated  at  four-fifths  at  the  most,  whilst  a 
man  who,  at  the  discretion  of  the  autho- 
rity, was  rated  for  premises  whether  oc- 
cupied or  unoccupied,  might  be  rated  at 
four-fifths  also,  and  so  gain  no  benefit  by 
the  extension  of  his  liability.  It  does  not 
seem  to  me  reasonable  to  suppose  that  the 
Legislature  intended  to  give  an  alternative 
so  disadvantageous  to  the  owner.  In  the 
enactments  relating  to  the  poor-rate,  the 
Legislature  gives  a  further  benefit  to  the 
owner  when  be  consents  to  be  rated  on 
property  whether  occupied  or  unoccupied, 
which  may  be  equal  in  amount  to  the  re- 
duction of  fifteen  per  cent,  already  pro- 
vided for,  and  it  seems  to  me  that  that 
legislation  tends  to  shew  that  it  was  in- 
tended here  that  the  owner  should  have  a 
further  reduction,  if  deprived  of  the  exemp- 
tion of  unoccupied  property  for  the  advan- 
tage and  convenience  of  those  levying  the 
rate.  That  seems  to  me  to  be  the  reason 
and  justice  of  the  thing. 

It  was  pointed  out  by  Mr.  Tindal  At- 
kinson that  the  word  ''  shall  *'  is  used  in 
the  former  part  of  the  section,  and  in 
the  Poor  Law  Act  of  1869,  where  it  is 
intended  that  a  thing  shall  be  compul- 
sory, and  it  was  argued  that  the  word 
"  may  "  is  prima  facie  permissive.  That 
is  no  doubt  an  argument  of  some  weighty 
but  I  do  not  &ink  it  is  condufdve. 
The  word  "  may "  is  capable  of  different 
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oonstnictioiiBy  and  has,  in  oertain  cases, 
been  oonstraed  as  meaning  ''must,"  and 
the  true  rule,  as  laid  down  in  the  case  of 
The  Queen  v.  The  Bishop  of  Oxford  (3),  is 
that  the  context  and  the  surrounding  cir- 
cumstances must  be  looked  at  in  order  to 
see  what  in  the  particular  case  the  con- 
struction should  be.  In  the  case  before 
us  there  is  an  alteration  of  the  general  law 
as  to  rating ;  for  before  the  second  part  of 
this  proviso  became  law  the  rating  autho- 
rity could  not,  without  the  owner's  con- 
sent, have  rated  him  in  respect  of  unoc- 
cupied premises.  They  had  no  power  to 
do  so  except  by  virtue  of  a  contract  with 
him  to  that  effect.  Now  for  the  first 
time  an  absolute  power  of  doing  so 
is  given  to  them.  It  seems  to  me  that  the 
reasonable  view  is  that  they  were  given 
this  power  subject  to  the  obligation  of 
nmlring  the  specified  reduction  in  the 
amount  of  the  rate.  The  whole  system  of 
legislation  on  the  subject  appears  to  me  to 
shew  that  the  word  "  may  "  must  be  here 
oonstraed  as  meaning  "shalL"  It  is  a 
very  well  established  rule  for  the  consiaruo- 
tion  of  statutes  that,  if  they  impose  a 
charge  on  the  subject,  they  must  be  strictly 
oonstrued  as  against  the  party  in  whose 
favour  the  charge  is  imposed.  The  conclu- 
sion at  which  I  arrive  is  that  the  conten- 
tion of  Mr.  Weaver  is  well  founded,  and 
that  the  rule  for  the  mcmcUMnua  must  be 
discharged. 

Gave,  J. — I  do  not  know  that  I  have 
occasion  to  add  anything  to  the  judgment 
already  given.  Looking  at  the  words  of 
this  seistion  I  am  unable  to  construe  them 
in  any  other  way  than  that  which  my 
brother  Field  has  dona  With  reference 
to  the  point  suggested  that  this  was  a 
matter  for  appeal,  and  not  an  objection  to 
be  taken  bdfore  the  magistrates,  it  is  not 
necessaiy  to  express  an  opinion  upon  that, 
but  I  have  at  Uie  present  moment  a  strong 
opinion  that  the  matter  can  be  raised 
before  the  magistrates,  inasmuch  as  it  goes 
to  the  rig^t  to  rate  altogether. 

Eule  discharged, 
SoUdtors — ^Wilson  &  Son,  for  the  prosecation. 
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(3)  48  Law  J.  Rep.  Q.6.  609 ;  Law  Rep.  4 
Q.B.  D.  246,  626. 
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Dec  1 6  20     1  OTHERS,  justices  op  the 

'        '      L  COUNTY  OP  NOBTHAMFTON. 

ElemerUary  Edtication — Jurisdiction  of 
Justices  over  Offences  under  By-laws — Atten- 
dance Order — Petty  Sessional  District  com- 
prising Parts  of  several  Counties — Union 
extending  into  several  distinct  Jurisdictions 
— 30  d^  31  Vict,  c,  106  {Poor  Law  Amende 
ment  Act,  1867),  s.  27—39  dt  40  Vict.  c.  79 
{Elementary  Edvcaiion  Act,  1876),  m.  12 
andZi. 

By  section  di  oj  the  Elementary  Educa- 
tion Act,  1876,  it  is  enacted  that  ^*  aXL 
CTiactments  relating  to  guardians  amd  their 
officers  amd  expenses  amd  to  relief  given  by 
guardians  shaU,  s%ihject  to  the  express  pro- 
visions of  this  Act,  apply  as  if  the  guar- 
dians, including  ike  School  Attendance 
Committee  appointed  by  them  and  their 
officers  acting  under  this  Act,  and  expenses 
incurred  and  money  paid  for  school  fees 
and  relief  given  under  this  Act,  were  re- 
spectively ousting,  incurred  amd  paid  amd 
given  as  relief  under  the  Acts  relating  to 
the  relief  of  the  poor,  amd  ike  Local  Govern- 
ment  Board  may  make  rules,  orders  and 
regulations  accordingly,*'  Tlierefore,  in 
cases  where  a  union  extends  into  sevo^al 
distinct  jurisdictions,  as  specified  in  30  d: 
31  Vict.  c.  106.  s.  27  {Pow  Law  Amend- 
ment Act,  1867),  Justices  of  any  of  ike 
counties  forming  such  jurisdictions  ore 
enabled  to  hear  and  determine  applications 
against  parents  for  non-oompUanoe  toith 
cUtendance  orders  or  for  other  breaches  of 
the  by-laws  under  the  Elementary  Educa- 
tion Acts, 

This  was  a  rule  for  a  mandamus  to  cer- 
tain Justices  of  the  county  of  North- 
ampton to  issue  summonses  against  J. 
Sharpe  and  Mary  Marriott  for  a  breach 
of  the  by-laws  made  under  the  Elementary 
Education  Act.  The  application  had  been 
made  by  the  School  Attendance  Com- 
mittee of  the  Stamford  Union  to  two  Jus- 
tices of  Northamptonshire  in  petty  sessions 
at  Stamford,  and  the  alleged  offence  was 
in  not  compeUing  a  boy,  tibe  son  of  John 
Sharpe,  being  under  thirteen  and  not 
within  the  exemption,  to  attend  schooL 
Both  Sharpe  and  Marriott  lived  at  a  place 
in  the   county  of   Rutland,  within  the 
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Stamford  Uniou.  That  nnion  comprises 
also  a  part  of  the  county  of  Northampton, 
and  the  Justices  sitting  in  petty  sessions 
at  Stamford  have  jurisdiction  over  such 
part.  The  Justices  declined  to  act,  on  the 
ground  that  they  had  no  jurisdiction  under 
the  Elementary  Education  Acts  except  in 
cases  arising  in  their  own  county  of  North- 
ampton.' 

W.  T,  Clare,  having  obtained  a  rule  nisi, 
now  argued  in  support,  no  counsel  ap- 
pearing for  the  Justices. 

The  further  facts  and  arguments  appear 
fully  in  the  judgment  of  the  Court. 

Cur,  adv,  vuU, 

The  judgment  of  the  Court  was  de- 
livered (on  Dec.  20)  by  Field,  J. 

FiBLD,  J. — A  rule  nisi  has  been  granted, 
calling  upon  two  of  the  Justices  of  North- 
amptonshire to  shew  cause  why  they 
should  not  proceed  to  hear  and  determine 
an  application  on  behalf  of  the  School 
Attendance  Committee  of  the  Stamford 
Union,  for  a  summons  against  John 
Sharpe,  and  also  on  motion  of  the  same 
applicant  against  Mary  Marriott.  Both 
Sharpe  and  Marriott  resided  in  the 
parish  of  Ryhall,  in  the  county  of 
Rutland,  but  within  the  Union  of  Stam- 
ford, which  union  also  comprises  a  part  of 
the  county  of  Northampton,  within  which 
the  Justices  had  jurisdiction  in  petty  ses- 
sions at  Stamford. 

The  proceedings  against  Sharpe  were 
for  a  breach  of  the  by-laws  made  under 
section  74  of  the  Elementary  Education 
Act  of  1870,  as  amended  by  the  Acts  of 
1876  and  1880,  for,  amongst  other  places, 
the  parish  of  By  hall ;  and  the  application 
against  him  was  made  under  section  12  of 
the  Act  of  1876,  by  which,  when  an  atten- 
dance order  is  not  complied  with  without 
any  reasonable  excuse,  a  Court  of  sum- 
mary jurisdiction  may,  on  complaint  made 
by  the  authority,  make  such  order  as  they 
think  fit  within  the  limits  imposed  by  the 
statute.  And  the  proceedings  against 
Mary  Marriott  were  made,  so  fcur  as  the 
question  we  have  to  decide,  under  similar 
eircumstanoes. 

It  will  have  been  observed  that,  although 
the  defendants  in  both  cases  committed 


the  breaches  complained  of  within  the 
county  of  Rutland,  the  application  was 
made  to  the  Justices  in  petty  sessions  in 
the  county  of  Northampton ;  and  the 
Justices  to  whom  the  application  was  made, 
having  been  advised  that  they  had  no 
jurisdiction  in  cases  under  the  Elementary 
Education  Act  of  1876,  except  in  cases 
arising  in  their  own  county,  declined  to 
issue  the  summons.  There  is,  of  course, 
no  doubt  that  primarily  the  limits  of  the 
commission  of  Justices  are  also  those  of 
their  jurisdiction,  and  that  it  lies  upon 
any  one  who  asks  them  to  act  elsewhere 
to  shew  some  statutory  authority  so  to  do. 

In  the  present  case  the  School  Atten- 
dance Committee  of  the  union,  whose  duty 
it  is  to  enforce  the  by-laws  and  the  pro- 
visions respecting  the  employment  of 
children,  relied  upon  section  34  of  the 
Act  of  1876  as  giving  that  jurisdiction. 
By  that  section,  ''idl  enactments  re- 
lating to  guardians  and  their  officers  and 
expenses,  and  to  relief  given  by  guardians, 
shall,  subject  to  the  provisions  of  this  Act, 
apply  as  if  the  guardians,  including  the 
School  Attendance  Committee,  were  acting 
under  the  Acts  relating  to  the  relief  of 
the  poor,  and  the  Local  Government  Board 
may  maJte  rules,  orders  and  regulations 
accordingly." 

It  is  impossible  to  exaggerate  the  in- 
convenience of  this  mode  of  legislation. 
Instead  of  the  Legislature  referring 
specially  to  any  previous  Acts  or  sections 
of  Acts  which  it  proposes  to  incorporate 
in  this  section,  the  only  incorporation  is 
that  of  ^'  all  enactments  "  relating  to  guar- 
dians, rendering  it  necessaiy  therefore  for 
any  iaibunal  required  to  construe  the  Act 
to  search  through  every  Act  of  Parliament 
in  which  guardians  are  referred  to,  to  see 
whether  any  particular  enactment  can  be 
found  bearing  upon  the  matter  in  band ; 
and  inasmuch  as  in  this  very  Act  there  is 
a  set  of  clauses  expressly  referring  to 
'^  legal  proceedings,"  I  am  not  at  all  sur- 
prised that  the  Justices  in  the  present 
case,  finding  no  extension  of  the  jurisdic- 
tion in  those  clauses,  conceived  that  it  had 
not  been  given  to  them. 

In  order,  however,  to  make  out  that  a 
Rutland  jurisdiction  had  been  conferred 
on  the  Northamptonshire  Justices,  we 
were  referred,  on  behalf  q/l  the  School 
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Attendanoe  Committee,  to  30  &  31  Vict. 
c.  106.  s.  27,  by  which  it  is  enacted  that 
^*  where  any  union  extends  into  several 
distinct  jurisdictions,  every  matter,  act, 
charge  or  complaint  by  which  the  guar- 
dians are  affected  or  in  which  they  have 
any  interest,  shall,  for  the  purpose  of  juris- 
diction, be  deemed  to  arise  or  exist  equally 
throughout  the  union";  and  I  think  it 
must  be  taken  that  if  that  clause  is  to  be 
read  into  section  34  of  the  Elementary 
Education  Act,  and  if,  when  so  read  in, 
section  27  applies  to  the  present  case,  the 
Justices  of  Northamptonshire  would  have 
jurisdiction  although  the  matter  of  the 
complaint  arose  in  Rutland,  the  mar- 
ginal note  to  section  27  pointing  out  as  it 
does  that  the  enactment  is  intended  speci- 
fically to  relate  to  ''jurisdiction  of  Justices 
in  union." 

Let  us  then  see  whether  section  27  of 
the  30  &  31  Yict.  is  made  applicable  to 
the  enforcement  of  by-laws  made  under 
the  provisions  of  the  Elementary  Educa- 
tion Acts.  The  authority  enforcing  them  is 
the  School  Attendance  Committee,  who  are 
expressly  mentioned  in  section  34 ;  they  are 
'* acting''  under  that  Act,  and  the  section 
says  that  ''all  enactments  relating  to 
guardians"  shall  apply  as  if  the  School 
Attendance  Committee  were  acting  under 
the  Acts  relating  to  the  relief  of  the  poor. 
The  30  &  31  Vict.  c.  106,  is  un- 
doubtedly one  of  those  Acts ;  and  as  the 
Stamford  Union  extends  into  the  county 
of  Northampton,  I  think  that  the  matter 
complained  of  here,  although  actually 
arising  within  the  county  of  Rutland, 
must  be  deemed  to  have  arisen  equally  in 
Northamptonshire,  into  which  the  union 
extends,  and  so  within  the  jurisdiction  of 
the  Northamptonshire  Justices. 

There  are  many  instances  of  similar 
legislation.  For  an  offence  committed  in 
a  workhouse  a  Justice  may  commit  to  the 
gaol  of  the  county  in  which  the  parish  is 
situate  to  which  the  pauper  is  chargeable 
(7^8  Vict.  c.  101.  s.  57),  notwithstanding 
that  the  Justices  are  not  Justices  of  that 
comity— see  11  <k  12  Vict.  c.  110.  s.  9. 
In  like  manner,  under  the  various 
Public  Works  Consolidation  Acts,  if  a 
question  arise  relating  to  lands  not  wholly 
in  one  jurisdiction,  they  may  be  decided 
by  a  Justice  in  any  county  in  which  any 
Vol.  6X.— M.O. 
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part  of  such  land  is  situated,  and  an 
offence  against  the  Salmon  Fishery  Acts 
committed  in  a  river,  the  boundary  of  two 
counties,  is  cognisable  by  any  Justice  of 
either  of  them. 

The  result,  therefore,  is  that  the  Justices 
have  jurisdiction  in  these  cases,  and  must 
proceed.     We  make  the  rules  absolute. 

Etde  absolute. 


Solicitors — Joseph  Mote  k  Son,  for  applicant. 


rTHE    GUARDIANS   OF    THE   POOR 

1 881       I      ^^  SUNDERLAND  (appellants) 

jy        ,  g  J        V,  THE  CLERK  OF  THE  PEACE 
^'        '    ]        OF  THE  COUNTY  OF  SUSSEX 

L     (respondent). 

Poor  Load — Settlement  by  Residence — 
Bemowd  to  Parish  in  the  same  TThion — 39 
d:  40  Vict.  c.  61.  s.  34. 

The  3ith  section  of  39  dh  40  Vict.  c.  61 
enacts  that  **  where  any  person  shall' have 
resided  for  the  term  o/*  three  years  in  any 
parish,  in  such  manner  and  undtr  such 
circumstances  in  each  of  such  years  as 
would,  in  accordance  with  the  statutes  in 
that  behalf,  render  him  irremovable,  he  shall 
be  deemed  to  be  settled  therein  until  he  shall 
acquire  a  settlement  in  some  other  parish 
by  a  like  resident  or  otherwise : — Held, 
that  a  person  who  had  resided  in  a  parish 
for  a  term  of  three  years,  but  had  removed 
before  the  passing  of  the  Act,  did  not  ac' 
quire  a  settlement  therein,  notwithstanding 
thai  lie  continued  to  reside  in  the  same  union, 
but  in  another  parish,  unlU  after  the  pass- 
ing of  the  Act. 

The  Queen  v.  The  Ipswich  Union  (46 
Law  J.  Rep.  M.C.  207  ;  Law  Rep.  2  Q.B. 
D.  269)  and  The  Guardians  of  Plomesgate 
Union  v.  The  Guardians  of  West  Ham 
Union  (50  Law  J.  Rep.  M.C.  51;  Law 
Rep.  6  Q.B.  D.  576)  followed. 

Case  stated  by  consent  under  Raines's 
Act  (12  &  13  Vict.  c.  45)  by  way  of  appeal 
from  the  order  of  the  Ju^rtices  of  the  peace 
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for  the  county  of  Sussex,  whereby  they 
adjudged  that  one  Philip  King  wa£  legally 
settled  in  the  parish  of  Sunderland,  in  the 
Sunderland  Union,  in  the  county  of  Dur- 
ham, and  ordered  the  guardians  of  the  poor 
of  that  union  to  pay  Uie  Governor  of  Her 
Majesty's  prison  at  Lewes,  in  the  county  of 
Sussex,  the  sum  of  3Z.  3«.  as  the  reasonable 
charges  for  enquiring  into  the  insanity  of 
Philip  King,  and  for  conveying  him  to  the 
County  Lunatic  Asylum  at  Hayward's 
Heath,  and  also  to  pay  to  the  treasurer  of 
the  asylum  the  weekly  sum  of  149.  for  his 
maintenance  in  the  asylum  until  it  should 
be  otherwise  ordered  according  to  law. 

The  order  was  based  upon  the  birth 
settlement  of  Philip  King  in  a  parish  in 
the  Sunderland  Union  in  1856^  and  it  was 
agreed  that  the  order  was  to  be  confirmed 
unless  the  facts  hereinafter  stated  shew  that 
he  was  legally  settled  elsewhere. 

In  July,  1864,  Philip  King  went  to  re- 
side in  the  parish  or  township  of  Stockton- 
on-Tees,  in  the  county  of  Durham  and  in 
the  Stockton  Union,  and  continued  to  re- 
side there  during  the  term  of  three  years 
and  more — namely,  until  the  month  of  July, 
1870,  in  such  manner  and  under  audi 
circumstances  in  each  of  such  years  as,  in 
accordance  with  the  several  statutes  in 
that  behalf,  would  have  rendered  him  irre- 
movable. 

In  July,  1870,  Philip  King  went  to 
reside  in  the  parish  or  township  of  Mid- 
dlesborough,  in  the  county  of  York,  which 
then  formed  part  of  the  said  Stockton 
Union,  and  there  resided  continuously  until 
the  month  of  December,  1872,  when  he 
enlisted  in  Her  Majesty's  army. 

Seven  days  after  he  enlisted  he  bought 
his  discharge  from  the  army,  and  imme- 
diately thereupon  returned  to  Middles- 
borough,  and  resided  therein  continuously 
from  that  time  until  the  month  of  March, 
1873,  when  he  again  enlisted  in  Her  Ma- 
jesty's army,  in  which  he  served  until  the 
month  of  tfuly,  1878. 

In  July,  1878,  he  was  discharged  from 
the  army,  and  immediately  thereupon  went 
to  reside  in  Stockton-upon-Tees,  and  there 
resided  continuously  until  the  month  of 
November,  1878,  when  he  again  enlisted 
in  Her  Majesty's  army,  in  which  he  served 
until  the  1st  day  of  July,  1880. 

On  the  1st  day  of  July,  1880,  at  a  dia- 
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trict  oo\irt-martial  holden  at  Shomcliffe 
camp,  he  was  found  guilty  of  certain 
offences  and  sentenced  to  336  days'  im- 
prisonment with  hard  labour,  and  to  be 
dismissed  from  Her  Majesty's  service  with 
ignominy. 

On  the  3lBt  of  December,  1880,  while 
undergoing  his  term  of  imprisonment  in 
Her  Majesty's  prison  at  Lewes,  he  was 
certified  to  be  insane,  and  on  the  1 1th  day 
of  January,  1881,  was  received  into  the 
asylum  at  Hayward's  Heath,  in  pursuance 
of  a  warrant  of  the  Secretary  of  State, 
where  he  was  still  confined. 

By  an  order  of  the  Local  Government 
Board,  dated  the  1st  day  of  June,  1875, 
the  parish  or  township  of  Middlesborough 
was  separated  from  the  Stockton  Union, 
and  together  with  certain  other  townships 
or  parishes  formed  into  a  separate  union 
under  the  name  of  the  Middlesborough 
Union. 

The  question  for  the  opinion  of  the  Court 
was,  whether  Philip  King  was  settled  in 
the  parish  or  township  of  Stockton-upon- 
Tees. 

A.  Olen,  for  thd  appellants. — The  pauper 
has  acquired  a  settlement,  under  39  &  40 
Yict.  c.  61.  s.  34,  by  reason  of  his  three 
years'  residence  in  Stockton  previous  to 
1870.  The  Queen  v.  The  Ipswich  Union  (1) 
no  doubt  decides  that  a  three  years'  residence 
broken  before  the  passing  of  the  Act  does 
not  confer  a  settlement,  but  the  ground  of 
the  decision  was  that  the  8ta4,u8  of  irremov- 
ability had  ceased  to  exist  before  the  passing 
of  the  Act.  In  the  present  case  the  aiaiue 
a£  irremovability  continued,  because  the 
residence  in  Middlesborough,  a  township 
in  the  same  union,  is  for  the  purpose  of 
irremovability  the  same  as  a  residence  in 
Stockton— 24  <k  25  Vict.  c.  55.  s.  1.  The 
period  during  which  the  pauper  served  in 
the  army  isexduded  from  computation — 9  & 
10  Vict.  c.  66.  s.  1. ;  The  Queen  v.  HaHfield 
(2).  The  present  case  is  governed  by  The 
Brampton  Union  v.  Carlisle  Union  (3), 
where  a  three  years'  residence  in  a  pansh, 

(1)  46  Law  J.  Bep.  M.C.  207 ;  Law  Rep.  2 
Q.B.  D.269. 

(2)  17  Q.B.  Rep.  746;  21  Law  J.  Rep.  M.C. 
66. 

(8)  47  Law  J.  Bep.  M.C.  114;  Law  Bep.  8 
Q.B.  D.  479. 
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completed  before  the  passing  of  the  Act,  was 
held  to  confer  a  settlement,  notwithstand- 
ing that  the  pauper  was  in  receipt  of  parish 
relief  subsequent  to  the  three  years.  It 
was  held  that,  inasmuch  as  he  had  com- 
pleted the  term  of  three  years'  residence 
in  the  parish  before  he  became  in  receipt 
of  relief,  and  had  continued  to  reside  in 
the  union  until  the  passing  of  the  Act,  he 
had  acquired  a  settlement  The  decision 
in  The  Queen  v.  The  Ipswich  Union  (1)  is 
inconsistent  with  The  Queen  v.  The  Bramp- 
ton Union  (3)  and  The  Ouardiane  of  West- 
bury-on-Sevem  Union  v.  The  Overaeera  of 
Barrowin-Fumess  (4),  and  cannot  be  con- 
sidered as  a  binding  authority.  The  sepa- 
ration of  the  parish  of  Middlesborough  from 
the  Stockton  Union  would  not  affect  the 
irremovability  of  the  pauper  from  the  Stock- 
ton Union— 31  &  32  Vict.  c.  122.  s.  34. 

Poland,  for  the  respondent. — The  case 
is  governed  by  The  Queen  v.  The  Ipsvnch 
Union  (1).  It  has  been  contended  by  the 
appellants  that  that  decision  is  not  good 
law,  because  in  The  Guardicma  of  The  West- 
bury  Union  v.  The  Overseers  of  Ba/rrow-in- 
Fumess  (4)  other  provisions  of  the  Act 
relating  to  settlements  were  held  to  be 
retrospective;  but  that  case  was  decided 
on  a  section  of  the  Act  passed  for  a  dif- 
ferent purpose.  The  Queen  v.  T^ie  Ipswich 
Union  (1)  was  refeiTed  to  in  the  argument 
and  the  judgment,  and  no  doubt  was 
thrown  upon  the  propriety  of  the  decision. 

The  word  "  parish  "  in  section  34  does 
not  include  "  imion  " — The  Guardians  of 
Plomesgate  Union  v.  The  Guardians  of 
West  Ilavi  Union  (5) — and  consequently 
the  subsequent  residence  of  the  pauper  in 
the  same  union  did  not  confer  a  settlement 
because  it  was  in  a  different  parish.  In 
that  case  The  Queen  v.  The  Brampton 
Union  (3),  now  relied  on  by  the  appel- 
lants, is  shewn  by  the  report  in  the  Law 
Journal  Reports  to  have  been  brought 
to  the  notice  of  the  Court;  but  it  was 
nevertheless  decided  that  a  residence  for 
three  years,  partly  in  one  parish  and 
partly  in  another,  within  the  same  union 
does  not  confer  a  settlement.  The  Queen 
V.  7^  Brampton  Union  (3)  was  followed 

(4)  47  Law  J.  Rep.  M.C.  79 ;  Law  Rep.  3  Ex. 
D.  88. 

(6)  60  Law  J.  Rep.  M.C.  61 ;  Law  Rep.  6 
Q.B.  D.  676. 
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in  The  Queen  v.  The  Abergavenny  Union 
(6),  but  in  both  cases  the  pauper  had  re- 
sided in  the  same  parish. 
Glen,  in  reply. 

Grove,  J. — The  questions  involved  in 
this  case  are  practically  concluded  by  The 
Queen  v.  The  Ipsunch  Union  (1)  and  The 
Guardians  of  Plomesgate  Union  v.  The 
Guardians  of  West  Hwm  Union  (5).  The 
pauper  resided  in  the  parish  of  Stockton- 
upon-Tees  for  three  years  prior  to  July, 
1870,  when  he  went  to  reside  in  the  parish 
of  Middlesborough  in  the  same  union,  and 
the  question  for  our  decision  is  whether 
he  has  acquired  a  settlement  in  the  parish 
of  Stockton-upon-Tees. 

The  Queen  v.  The  Ipswich  Union  (1) 
has  decided  that  a  three  years'  residence  in 
a  parish  which  had  ended  before  the  pass- 
ing of  39  k  40  Vict.  c.  61.  s.  34,  does  not 
confer  a  settlement  within  the  meaning  of 
the  section.  That  decision  would  not  con- 
clude the  present  case  if  a  further  residence 
in  any  pcuish  in  the  same  union  was  a 
sufficient  continuation  of  the  residence  for 
the  purpose  of  acquiring  a  settlement;  but 
though  such  residence  would  be  sufficient 
to  sustain  a  status  of  irremovability,  the 
case  of  The  Guardians  of  Plomesgate  Union 
V.  The  Guardia/ns  of  West  Ham  Union  (5) 
has  decided  that  it  would  not  be  sufficient 
for  the  purpose  of  conferring  a  settlement. 
It  has  been  argued  that  bemuse,  by  24  k 
25  Vict.  c.  55.  s.  1,  residence  in  two 
parishes  within  the  same  union  is  for  the 
purpose  of  irremovability  to  be  considered 
as  residence  in  one  parish,  a  similar  con- 
struction should  be  given  to  this  statute, 
but  The  Guardiams  of  Plomesgate  Union 
V.  The  Guardians  of  West  Bam  Union  (6) 
has  expressly  decided  the  contrary.  It 
has  been  also  ingeniously  argued  that  the 
Judges  in  The  Qusen  v.  7^he  Guardians 
of  Ipswich  Union  (1)  did  not  intend  to 
hold  the  Act  to  be  non-retrospective  when 
the  status  of  in*emovability  continued, 
but  unless  we  were  to  overrule  The  Qv^f7i 
V.  The  Ipswich  Union  (1),  we  caimoi  ;.( 
cede  to  that  argument.  I  am,  therefore,  of 
opinion  that  our  judgment  must  be  for  the 
respondent. 

BowEN,  J. — I  am  of  the  same  opinion . 

(6)  60  Law  J.  Rep,  M.C.  1;  Law  Rep.  6 
Q.B.  D.  31. 
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Not  only  do  I  think  The  Guardiana  of 
Plomesgaie   Union  v.   The  Guardians  of 
West  Ham  Union  (5)  to  be  binding,  but 
I  also  think  it  to  have  been  rightly  de- 
cided.   It  seems  to  be  plain  that  for  pur- 
poses of  irremovability  a  residence  in  the 
union  under  24  &  25  Vict.  c.  55.  s.  1  is 
equivalent  to  a  i^dence  in  the  parish; 
but  reading  The  Gtuirdiana  of  Flo^neagate 
Union  v.  West  Hcmi  Union  (5)  with  The 
Queen  v.  The  Ipswich  Union  (1),  the  argu- 
ment that  for  the  purposes  of  settlement 
a  residence  in  the  union  is  equivalent  to 
a  residence  in  the  parish  must  fail.     It  has 
been  argued  that  The  Qvsen  v.  The  Ipswich 
Union  (1)  is  not  conclusive  as  to  the  effect 
of  the  34th  secuon  of  39  &  40  Vict.  c.  61, 
in  a  case  where  there  was  a  break  of  resi- 
dence in  the  parish,  but  the  statics  of  irre- 
movability still  continued.  The  counsel  for 
the  appellants  based  that  argument  upon 
a  minute  criticism  of  the  language  of  Chief 
Justice  Cockburnand  Mr.  Justice  Mellor, 
and  true  it  is  they  point  out  in  their  judg- 
ments that  the  argument  of  the  respon- 
dent in  that  case  would  involve  the  ac- 
quisition of  a  settlement,  although  the 
stattbs  of  irremovability  had    been  long 
since  destroyed,  a  result  which  they  con- 
sider was  not  intended.     That  observation 
was,  no  doubt,  well  founded  with  regard 
to  the  construction  of  the  section  in  that 
case,  but  it  must  be  remembered  that  sec- 
tion 34  of  39  &  40  Vict.  c.  6  is  an  enact- 
ment dealing  not  with  irremovability  but 
with  settlement;  and  it  appeai*s  to  me  that 
if  we  were  to  hold  that  the  decision  in 
The  Queen  v.  The  Ipswich  Union  (1)  has  no 
application  in  cases  where  the  staius  of 
iri-emovability  continues,  we  should  be  for- 
getting that  the  section  has  nothing  to  do 
with  irremovability.     In  my  opinion  Tlie 
Queen  v.  T/ie  Ipswich  Union  (1),  together 
with  The  Guardians  of  Plomesgaie  Union 
V.  The  Gruardians  of  West  Ham  Union  (5), 
govern  this  case,  and  the  respondent   is 
entitled  to  judgment. 

Judgment  for  respondent,  with  leave 
to  appeal. 

Solicitors— Shum,  Grossman  k  Ck).,  agents  for 
Eidson,  Son  k  McKenzie,  of  Sunderland,  for 
appellants ;  Hare  k  Co.,  for  respondent. 
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1881. 
Nov. 

Maliciously  inflicting  Grievous  Bodily 
Harm— '24:  ds  25  Vict,  c.  100.  s.  20. 

The  prisoner  wa^  indicted  under  24  ik 
25  Vict.  c.  100.  s.  20  for  unlawfully  and 
maliciously  inflicting  grievous  bodily  harm, 
and  was  convicted. 

Shortly  before  the  conclusion  of  a  per' 
form^nce  at  a  theatre,  the  prisoner  put 
out  the  gas-Ughts  on  a  staircase  which  the 
awlience  had  to  descend  to  leave  the  theaire, 
and  placed  an  iron  bar  across  a  doorway 
tlirough  which  tJiey  had  to  pass.  The  dark- 
ness caused  a  panic  amongst  the  audience 
leaving  the  tJieaire,  amd  several  of  them 
were  seriously  injured  through  the  pressure 
of  live  crowd  in  the  obstructed  doorway : — 

Held,  that  the  conviction  was  right. 

Case  reserved  by  the  Becorder  of  Leeds. 

At  the  general  quarter  sessions  for  the 
borough  of  Leeds,  held  on  the  4th  of  July, 
1881,  Edwin  Martin  was  tried  upon  an 
indictment  charging  that  he  did  unlawfully 
and  maliciously  inflict  grievous  bodily 
harm  upon  George  Pybus  against  the  form 
of  the  statute,  &c, ;  and  by  a  second  count 
that  he  did  unlawfully  and  maliciously 
inflict  giHievous  bodily  harm  upon  Martin 
Dacey  against  the  form  of  the  statute,  &c 

The  indictment  was  framed  on  the  20th 
section  of  24  &  25  Vict.  c.  100  (1)- 

The  evidence  for  the  prosecution  was  to 
the  following  eflTect : — 

The  gallery  in  the  Theatre  Royal  at 
Leeds  is  reached  from  the  street  by  a  stone 
staircase,  which  is  lighted  by  three  gas- 
lights, one  of  which  is  at  the  top,  one  on 
a  landing  about  the  middle  and  the  third 
over  the  door  of  the  pay  office,  which  is  at 
the  bottom  of  the  stairs.  These  lights  are 
all  fastened  to  the  waUs  at  the  height  of 
seven  feet,  or  thereabouts,  above  the  stairs 
or  landings.  Between  the  street  and  the 
bottom  of  the  staircase  there  are  a  pair  of 

♦  (hram  Lord  Coleridge,  C.  J. ;  Field,  J. ; 
Hawkins,  J. ;  Stephen,  J. ;  and  Cave,  J. 

(1)  24 &25yict.  c.  100,8. 20 enacts  that*'who« 
soever  shall  unlawfully  and  maliciously  wound 
or  inflict  any  grievous  bodily  harm  upon  any 
other  person,  either  with  or  without  any  weapon 
or  instrument,  shall  be  guilty  of  a  mi«le- 
meanour,'*  &c. 
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folding  doors  opening  outwards  into  the 
street.  Each  of  these  doors  is  divided 
into  halves,  of  which  the  halves  nearest 
to  the  doorposts  or  walls  on  each  side  can 
be  kept  closed  by  means  of  strong  iron 
bars  let  intp  sockets  in  the  stonework  of 
the  staircase,  and  connected  with  the  doors 
by  iron  bolts.  These  bars  are  movable, 
l^ie  practice  was  to  open  only  the  central 
halves  of  the  doors  whilst  the  audience 
were  assembling  and  passing  the  pay  office, 
80  as  to  limit  the  number  of  those  who 
could  pass  in  at  the  same  time;  and  to 
remove  the  iron  bars  and  open  the  whole 
of  the  doors  some  time  before  the  conclusion 
of  the  performance,  so  as  to  allow  the 
audience  to  pass  out  into  the  street  more 
qtiickly. 

It  was  proved  that  on  the  night  of  the 
30th  of  April,  1881,  shortly  before  the 
conclusion  of  the  performance,  the  folding 
doors  were  opened  to  their  full  extent  and 
the  iron  bare  placed  against  the  wall  of 
the  staircase  to  the  right  hand  of  a  person 
leaving  the  theatre,  and  close  to  the  door, 
aooordSng  to  the  usual  practice. 

The  evidence  shewed  that  the  gallery  on 
this  night  was  filled  to  the  extent  of  about 
three-fourths  of  its  total  capacity. 

The  defendant  (who  was  well  acquainted 
with  the  theatre,  having  assLsted  on  several 
occasions  asa ''  supernumerary  ")  was  proved 
to  have  been  in  the  gallery  on  this  night 
and  to  have  been  the  first,  or  almost  the 
first,  to  leave  it  at  the  conclusion  of  the 
performanca 

It  was  proved  that  he  ran  quickly  down 
the  gallery  staircase,  and  that  as  he  did  so 
he  reached  up  with  his  hand  and  put  out 
the  gas-light  on  the  middle  landing  and 
also  that  over  the  pay  office. 

It  was  also  proved  that  as  he  passed  out 
into  the  street  he  took  one  of  the  iron  bars 
which  was  leaning  against  the  wall  close 
to  the  door,  on  his  right  hand  side,  and 
threw  it  or  placed  it  partly  across  the 
doorway.  Almost  immediately  after  this 
had  been  done  by  the  defendant  the  whole 
of  the  folding  doors  became  closed.  The 
evidence  as  to  how  this  occurred  was  ex- 
tremely vague.  The  result,  however,  of 
the  doors  being  closed  and  the  lower  lights 
extinguished  was  to  leave  the  lower  part  of 
the  gallery  stairs  in  almost  entire  darkness. 

Almost   immediately  after    the  lights 
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were  put  oat  a  panic  seemed  to  have 
seized  the  audience,  who  rushed  down  the 
stairs  and  endeavoured  to  find  their  way 
into  the  street.  In  consequence  of  the 
presence  of  the  iron  bar  which  the  defen- 
dant had  placed  or  thrown  across  one  part 
of  the  doorway,  and  of  the  doors  being 
shut,  it  was  some  time  before  any  of  them 
could  reach  the  street,  and  in  the  mean- 
time the  pressure  from  behind  forced  those 
in  front  against  and  under  the  iron  bar 
and  against  the  doors,  and  a  large  number 
of  persons  were  very  seriously  injured  and 
had  to  be  removed  to  the  infirmary. 
Amongst  those  injured  were  George  Pybus 
and  Martin  Dacey.  The  medical  evidence 
was  to  the  effect  iik&t  Qeorge  Pybus  shewed 
signs  of  a  fracture  of  the  base  of  the  skull, 
which  was  probably  caused  by  his  slipping 
and  falling  backwards  as  he  was  running 
down  the  stairs  afler  the  gas-lights  had 
been  extinguished,  and  so  striking  his 
head  upon  the  stairs;  and  that  Martin 
Dacey  was  suffering  from  collapse,  the 
result  of  partial  suffocation,  arising  from 
the  pressure  to  which  he  had  been  sub- 
jected in  the  crowd  or  on  the  foot  of  the 
stairs. 

It  was  clearly  proved  that  the  defendant 
was  on  the  stage  of  the  theatre  after  assist- 
ing the  injured  persons  who  had  been 
brought  there.  There  was  no  evidence 
of  any  previous  quarrel  or  dispute  between 
him  and  the  managers  or  officials  of  the 
theatre,  or  between  him  and  any  person  in 
the  gallery. 

The  defence  set  up  for  the  defendant  was 
an  alUn. 

In  summing  up  the  evidence  to  the  jury 
the  learned  Recorder  directed  them  that 
malice  was  an  essential  ingredient  in  the 
offence  charged  against  the  defendant,  and 
that  if  they  were  of  opinion  that  the  con- 
duct of  the  defendant  in  extinguishing  the 
gas-lights  and  throwing  the  iron  bar  across 
the  doorway  amounted  to  nothing  more 
than  a  mere  piece  of  foolish  mischief,  they 
ought  to  acquit  him;  but  that  if  they 
believed  that  he  did  these  acts  with  a 
deliberate  and  malicious  intention  they 
ought  to  convict  him. 

The  following  questions  were  left  to  the 
jury:— 

1.  Did  the  prisoner  extinguish  the  gas- 
lights or  either  of  them  I 
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2.  Did  he  place  or  throw  the  bar  across 
the  doorway  in  such  a  manner  as  to  make 
the  means  of  exit  more  difficult  1 

3.  If  he  did  extinguish  the  lights  or 
either  of  them,  did  he  do  so  with  the  in- 
tention of  causing  terror  and  alarm  in  the 
minds  of  the  persons  leaving  the  gallery  ? 

4.  If  he  did  throw  or  place  the  bar 
across  the  doorway,  did  he  do  so  with  the 
intention  of  wilfully  obstructing  the  means 
of  exit  from  the  gallery  1 

5.  Were  Pybus  or  Dacey  or  either  of 
them  injured  by  reason  of  any  of  the  acts 
of  the  prisoner;  and,  if  so,  by  which  of 

them  ? 

The  jury  found  the  defendant  guilty, 
answered  the  first  four  questions  in  the 
affirmative,  and  stated  that  they  found 
that  both  Pybus  and  Dacey  were  injured 
by  reason  of  each  of  the  acts  of  the  de- 
fendant mentioned  in  the    1st  and  2nd 

questions. 

The  question  for  the  opinion  of  the 
Court  was  whether  the  defendant  was 
properly  convicted  on  the  above  fSsusts  and 
finding  of  the  jury. 

No  counsel  appeared. 

Lord  Coleridge,  C.J. — I  have  no  doubt 
but  that  the  prisoner  was  properly  con- 
victed. He  was  indicted  under  24  &  26 
Vict.  s.  20,  which  enacts  that  "  whosoever 
shall  unlawfully  and  maliciously  wound 
or  inflict  any  grievous  bodily  harm  upon 
any  other  person,  either  witJb  or  without 
any  weapon  or  instrument,  shall  be  guilty 
of  a  misdemeanour,"  &c.  Now  what  the 
prisoner  did  in  the  present  case  was  this : 
There  w^as  a  performance  going  on  in  the 
Leeds  theatre ;  he  was  the  first,  or  almost 
the  first,  to  leave  the  gallery  at  the  con- 
clusion of  the  performance ;  he  ran  down 
the  staircase,  put  out  the  gas-lights,  and,  as 
he  passed  into  the  street,  he  seized  one  of 
the  iron  bars,  placed  it  across  the  doorway, 
and  then  went  his  way.  The  people  in 
the  theatre,  as  they  came  out,  finding  the 
place  dark,  very  naturally  fell  into  a  panic 
and  rushed  forward,  and  of  course  met  the 
iron  bar,  and  a  large  number  of  persons 
were  seriously  injured.  For  that  the  pri- 
soner was  indidted,  and  the  jury  have 
found  all  that  was  necessary  to  sustain  the 
chai-ge,  and  that  he  did  unlawfully  and 
maliciously  inflict  grievous  bodily  harm 


upon  the  persons  named  in  the  iadictment 
without  any  weapon  or  instrument  in  his 
hand.  The  question  is  whether,  under 
these  circumstances,  he  was  guilty  within 
the  meaning  of  the  enactment,  and  I  am 
clearly  of  opinion  that  he  was.  The  pri- 
soner must  be  taken  to  have  intended  the 
natural  and  probable  consequences  of  that 
which  he  did.  And  what  he  did  was  that 
which  would  certainly  alarm  and  frighten 
a  number  of  persons,  and  also  obstruct 
their  exit  from  the  theatre  and  cause  them 
to  run  agaiDst  the  iron  bar  and  do  them- 
selves serious  injury.  He  acted  "  unlaw- 
fully and  maliciously,"  not  in  the  sense  of 
actual  malice  against  the  particular  indivi- 
duals injured,  but  in  the  sense  of  doing  an 
unlawful  act  calculated  to  injure,  and  by 
which  othei'S  were  in  fact  injured.  Just 
as  in  the  case  of  a  man  who  unlawfully 
fires  a  gun  among  a  crowd  it  is  murder  if 
one  of  the  crowd  is  thereby  killed.  The 
prisoner,  therefore,  was  properly  convicted. 

Field,  J.,  and  Hawkins,  J.,  concurred. 

Stephen,  J. — I  am  entirely  of  the  same 
opinion,  but  I  wish  to  add  that  the  Re- 
corder seems  to  have  put  the  case  too 
£ftvourably  for  the  prisoner,  for  he  told  the 
jury  to  consider  whether  the  prisoner  did 
the  act  *'  as  a  mere  piece  of  foolish  mis- 
chief." Now  it  seems  to  me  that  if  the 
prisoner  did  that  which  he  did  as  a  mere 
piece  of  foolish  mischief,  unlawfully  and 
without  excuse,  he  did  it  "  wilfully  " — ^that 
is,  "maliciously" — within  the  meaning  of 
the  statute.  1  think  it  important  to  notice 
this,  as  the  word  "  malicious  "  is  a  word 
capable  of  being  misunderstood.  In  the 
case  of  TJie  Queen  v.  FemUUon  (2)  Lord 
Blackburn  said  that  malice  may  be  defined 
to  be;  and  therefore  be  deemed  to  exist, 
**  where  any  person  wilfully  does  an  act 
injurious  to  another  without  lawful  ex- 
cuse." This  case  comes  within  that  defini- 
tion. 

Cave,  J.,  concurred. 

Conviction  affirmed. 


(2)  43   Law    J.   Rep.   M.C.  91  ;    Law   Rep» 
2C.C.B.  119,  122. 


Vol.  51.] 


THE  DUTIES  OF  MAGISTRATES. 


39 


1882.       1 
Feb.  24,  27.  / 


THE  QUEEN  V,   THE  GREAT 
YABMOUTH  JUSTICES. 


Justice  of  the  Peace — Bicta — Judex  in 
9ud  Causd — Special  Aeeessnient  Sessions. 

Where  a  Justice^  being  an  appeUani 
against  his  assessment  to  rates  by  the  Assess- 
ment Committee  in  respect  of  a  house  which 
he  owns  and  occupies^  taJces  part  at  the 
special  sessions  in  reducing  the  assessment 
of  other  appellants  similarfy  situated,  and 
on  his  leatfing  the  bench  the  other  Justices 
reduce  his  assessments  and  other  assess- 
ments are  reduced  in  the  same  way,  the 
orders  made  are  subject  to  bias^  and  may 
be  brouyht  up  to  be  quashed  on  certiorari. 

Bule  to  the  Justices  of  Great  Yarmouth 
to  shew  cause  why  a  writ  of  certiorari 
should  not  issue  to  remove  certain  orders 
made  upon  appeals  against  the  poor-rate 
for  the  parish  of  Great  Yarmouth. 

By  virtue  of  43  &  44  Yict.  c.  7,  the 
parish  of  Great  Yarmouth  was  brought 
under  the  provisions  of  the  Union  Assess- 
ment Act,  1862.  On  the  3rd  of  October, 
1881,  the  Assessment  Committee  made 
their  valuation  list,  and  a  number  of  ap- 
peals were  entered,  under  6  &  7  WiU.  4. 
c.  96,  against  their  assessment  to  the 
special  seenons  of  the  Justices  of  the 
borough  of  Great  Yarmouth. 

Before  the  hearing  of  these  appeals  the 
following  letter  was  written  to  the  Jus- 
tices' clerk  by  the  clerk  to  the  Guardians 
and  Assessment  Committee  : — 

•«  17th  Nov.  1881. 
"  Dear  Sir, — I  beg  to  inform  you  that 
at  the  hearing  of  the  poor-rate  appeals  on 
Tuesday  next,  objection  will  be  made  if  any 
Justices  who  are  rated  in  Yarmouth  pro- 
ceed to  hear  the  appeals. 

"  Yours  faithfully, 

"  F.  Danby  Palmer. 
. "  William  Holt,  Esq., 

<'  Clerk  to  the  Justices." 
On  the  22nd  of  November,  when  the 
special  sessions  were  held,  there  were  pre- 
sent on  the  bench  several  members  of  the 
Assessment  Committee,  and  Charles  Corey 
Aldred,  the  mayor  and  chairman,  an- 
nounced that  ''the  Justices  other  than 
those  who  were  members  of  the  Assessment 
Committee  would  hear  the  appeals,"  It 
appeared  that  the  Justices'  derk  had  laid 


the  objection  before  counsel  and  been  ad- 
vised that,  on  the  construction  of  16  Geo.  2. 
c.  18,  and  27  &  28  Vict.  c.  39,  Justices 
who  were  ratepayers  were  not  disqualified 
fix)m  acting.     No  further  objection  was 
taken,  and  the  first  six  cases  in  the  list 
were  heard  before  the  Justices  who  were 
not  on  the  Assessment  Committee,  Charles 
Corey  Aldred  acting  as  chairman.     These 
were  all  appeals   in  which  the  rateable 
hereditament  was  in  the   occupation  of 
the  owner,  and  the  Justices  had  to  fix 
such  rent  as  they  could  best  arrive  at  by 
comparison  and  a  judgment  on  the  pro- 
perty itself.     In  each  of  the  six  cases  the 
assessment  was  reduced.     In  the  seventh 
case  Charles  Corey  Aldred,  the  mayor,  was 
the  appellant,  and  he  went  from  the  bench 
to  the  body  of  the  Court  to  conduct  his 
own  appeal.    The  mayor's  rateable  pro- 
perty  .f^  tbe  aame  ^ition,  with  re^ 
to  his  being  both  owner  and  occupier,  aa 
the  preceding  cases,  and  the  assessment  in 
his  case  was  reduced.    Another  appeal  was 
called  on,  and  another  reduction  was  made; 
whereupon  the  clerk  to  the  Assessment 
Committee  declined  to  proceed,  and  an 
adjournment  took  place  to  the  20th  of  De- 
cember, when  the  appeals  were  concluded, 
the  mayor  sitting  as  chairman  as  before. 

Bulwer^  Q.C.,  and  Moulton,  shewed  cause 
on  behalf  of  the  Justices. 

Forbes,  Q.t7.,and  B.  S.  ITr^A/,  supported 
the  rule. 

The  arguments  sufficiently  appear  from 
the  judgment  of  Field,  J. 

Field,  J. — With  the  greatest  possible 
reluctance  we  have  come  to  the  conclusion 
that  we  have  no  alternative  but  to  make 
the  rule  absolute.  The  first  duty  of  the 
Court  is  to  see  that  the  administration  of 
justice  is  not  only  absolutely  pure  in  itself, 
but  also  that  nothing  should  be  done  which 
is  calculated  to  bring  it  under  serious  and 
substantial  doubt.  It  is  not  enough  that  tbe 
decision  itself  should  be  right,  and  that  the 
person  who  gives  that  decision  should  act 
on  right  principles,  as  we  assume  in  this 
case  ^t  he  did.  The  rule  oi  law  goes  a 
step  further,  and  it  is  this :  that  any  man 
who  has  a  personal  interest  in  litigation, 
or  who  has  an  indirect  or  direct  motive  for 
inducing  a  particular  decision,  should  care- 
fully abstain  from  putting  himself  in  such 
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a  position  as  that  unconsciously  to  himself 
a  bias  adverse  to  the  true  and  pure  ad- 
ministration of  justice  might  take  posses- 
sion of  his  mind.  It  is  a  principle  which 
has  been  well  acted  upon  in  a  case  of  not 
so  high  import  as  the  administration  of 
justice — namely,  the  relation  between  prin- 
cipal and  agent.  Nothing  can  be  clearer 
than  that  where  an  agent  takes  reward,  or 
puts  himself  in  the  position  of  having  a 
personal  benefit  out  of  a  matter  in  which 
he  is  in  his  employer's  interest,  it  is  not 
necessary  to  shew  any  damage  resulting ;  it 
is  enough  to  shew  that  he  has  put  himself  in 
a  position  which  is  inconsistent  with  a  fair 
and  unbiased  discharge  of  his  duties.  You 
can  never  tell  what  effect  a  bias  may  have. 
In  the  case  of  Harrington  v.  The  Victoria 
Docks  (1)  the  jury  found  that  the  plaintiff 
had  received  commission  from  the  superin- 
tendent of  the  works,  although  that  was 
inconsistent  with  his  duty  to  his  employer, 
but  that  he  had  not  acted  under  any  bias, 
and  that  no  damage  whatever  had  re- 
sulted to  his  employers  from  his  conduct. 
Yet  the  Court  held,  and  their  holding  has 
been  supported  ever  since,  that  the  con- 
tract was  voidable. 

Applying  these  principles  to  this  case,  it 
is  difficult  not  to  see  that  the  course 
adopted  was  not  only  to  be  deplored,  but 
condemned.  The  mayor  knovdng,  as  all 
his  brother  Justices  must  have  known, 
that  he  was  one  of  the  litigants  before 
them  against  the  Assessment  Committee 
who  were  parties  to  every  appeal  which  he 
had  to  decide,  acted  in  slk  appeals  by 
reducing  the  amount  of  the  assessment — a 
decision  which,  when  his  own  propei'ty 
came  to  be  considered,  it  is  impossible  k> 
say  would  not  have  a  considerable  effect  on 
the  minds  of  those  Justices  whom  he  left 
to  decide  his  own  appeal.  If  they  argued 
the-  matter  among  themselves,  and  the 
mayor  said  anything  to  his  brother  Jus- 
tices, what  he  said  would  have  been  what 
he  was  going  to  repeat  half  an  hour  after- 
wards in  his  own  case.  Had  it  been  such 
a  matter  as  an  assault,  the  &ct  that  the 
mayor  was  going  to  conduct  his  own  case 
would  have  had  no  bearing  on  previous 
cases,  but  in  this  instance  there  was  a 
common  feature  in  all  the  cases.     His 

(1)  47  Law  J.  Bep.  Q.B.  694 ;  Law  Rep.  3 
Q.B.  D.  649. 


house  might  be  in  the  middle  of  the  town, 
and  the  others  might  be  on  the  seashore, 
but  the  elements  were  the  same — ^namely, 
that  they  were  houses  with  large  gardens 
and  in  the  occupation  of  the  owners,  so 
that  there  would  be  no  fixed  rent  to  go  by. 
You  have  to  take  all  the  hereditaments 
within  the  same  area  of  rating  as  the  here- 
ditament in  question,  and  compare  them, 
in  order  to  arrive  at  a  conclusion. 

The  facts  which  I  have  stated  are  clearly 
admitted;  but  Mr.  Bulwer  relied  on  the 
contention  that  the  objection  had  been 
waived,  or,  more  accurately,  that  the  con- 
duct of  the  Assessment  Committee  by  their 
clerk  had  been  such  that  they  may  be  taken 
to  have  tacitly  consented  to  the  jurisdic- 
tion. Nothing  can  be  clearer  than  that  a 
man  who  is  willing  to  consent  to  a  juris- 
diction cannot  afWwards  be  allowed  to 
complain  of  it.  If  he  runs  the  chance  of 
a  successful  decision,  he  cannot,  merely  be- 
cause he  gets  an  unsuccessful  decision,  turn 
round  and  say  that  the  Court  had  no 
jurisdiction.  At  one  time  I  must  say  that 
I  was  inclined  to  think  that  the  letter  of 
the  17th  of  November  was  limited  in  its 
form  to  the  objection  to  rated  inhabitants, 
but  by  it  objection  was  taken  to  the  very 
presence  of  the  men  themselves.  It  was 
urged  that,  although  the  clerk  to  the 
Assessment  Committee  may  not  have  had 
in  his  mind  at  the  time  the  circumstance 
that  thei'e  were  litigants  on  the  bench,  the 
words  were  broad  enough  to  convey  that 
objection.  The  two  objections  are  really 
of  the  same  nature  and  character,  and, 
under  the  circumstances,  we  shoidd  be 
acting  beyond  the  fair  construction  of  the 
facts  if  we  held  that  the  Assessment  Com- 
mittee had,  by  their  clerk,  so  conducted 
themselves  as  to  render  it  unjust  or  in- 
equitable for  them  to  take  the  objection 
which  they  now  take.  The  rule,  there- 
fore, will  be  made  absolute  to  bring  up  to 
be  quashed  the  orders  made  both  on  the 
first  and  second  occasions. 

BowEN,  J. — I  am  of  the  same  opinion. 

Euh  OfbaohUe, 

Solicitors— Maples,  Teesdale  k  Co.,  agents  for 
Holt,  Yarmoath,  for  Justices;  Torr  k  Co., 
agents  for  F.  D.  Palmer,  Yarmouth,  for  the 
appellants. 
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THE  DUKE  OF  BEDFORD  V.  THE 
OYERSEEBS  OF  ST.  PAUL,  COYENT 
GARDEN. 


Rating  —  Poor-rates — Market  ToUa — 
User  of  the  Soil — ToUa  in  the  nocture  of 
Stallage. 

Where  an  open  market  is  divided  under 
the  provisions  &f  an  Act  of  Parliament 
into  parts,  each  of  which  is  appropriated 
to  a  special  purpose,  such  as  potato  stands, 
fruit  market,  amd  flower  stands,  and  by 
the  Act  tolls  or  rerUs  are  reserved  to  the 
owner  of  the  market  from  those  who  use 
the  several  divisions  of  the  market,  such 
tolls  arise  out  of  a  use  of  the  soil,  and  are 
in  the  nature  of  stallage  tolls,  so  as  to  be 
rateable  for  the  relief  of  tJie  poor. 

Case  stated  by  the  Court  of  General 
Araessment  Sessions,  held,  under  the  Metro- 
politan Valuation  Act,  1869,  at  the  Guild- 
hall, Westminster,  in  the  appeal  of  his 
Grace  Hastings,  Duke  of  Bedford,  in  re- 
spect of  certain  hereditaments  described 
in  the  valuation  list  for  St.  Paul's,  Covent 
Garden,  as  Covent  Garden  Market.  The 
Assessment  Sessions  altered  the  valuation 
list  by  reducing  the  gross  value  from 
12,000^.  to  11,250^.,  and  the  rateable  value 
from  10,000/.  to  9,375Z.,  subject  to  the 
decision  of  the  Queen's  Bench  Division  on . 
this  case. 

The  appellant  is  the  owner  of  the  free- 
hold of  Covent  Garden  Market,  and  also 
of  the  streets  that  give  access  to  it — 
namely.  King  Street,  James  Street,  Rua- 
sell  Street,  Tavistock  Court,  Southampton 
Street,  and  Henrietta  Street. 

The  right  to  hold  a  market  in  Covent 
Grarden,  for  the  buying  and  selling  of  fruit, 
flowers,  roots  and  herbs,  was  granted 
under  letters  patent  in  the  year  1661  by 
his  late  Majesty  King  Charles  2  to  Wil- 
liam, Earl  of  Bedford,  the  predecessor  in 
title  of  the  appellant,  and  an  Act  was 
passed  in  1813  (53  Geo.  3.  c.  71)  for 
further  regulating  Covent  Garden  Market, 
and  another  Act  in  1828  (9  Geo.  4.  c.  113) 
for  the  improvement  and  regulation  of  the 
said  market.  By  such  charter  and  the 
said  Acts  of  Parliament  the  right  to  take 
and  receive  various  tolls  as  therein  speci- 
fied was  granted  to  the  predeoessoi'S  of  the 
appellant. 

Vou  61.— M.C, 


From  the  date  of  such  letters  patent 
down  to  the  present  time  the  appellant 
and  his  predecessors  in  title  or  their  lessees 
have  held  such  market  and  received  the 
market  tolls  as  in  such  charter  and  Acts 
are  specified. 

Up  to  the  time  of  the  passing  of  the 
Act  53  Geo.  3  the  toll  on  produce  brought 
into  the  market  had  been  payable  by  the 
purchaser,  but  in  consequence  of  its  in- 
convenience this  practice  was  abolished 
by  the  5th  section  of  the  said  Act,  and 
the  tolls  were  then  made  payable  by  the 
seller  as  in  such  section  mentioned. 

Although  the  market  is  open  and 
business  transacted  in  it  upon  every 
day  of  the  week  except  Sundays,  the 
principal  market  days  are  Tuesdays,  Thurs- 
days and  Saturdays.  Upon  the  mornings, 
however,  of  most  week  days,  the  entire 
space  up  to  the  edges  of  the  foot  pave- 
ments in  front  of  the  houses  that  surround 
the  market  is  filled  by  carts  and  waggons 
bringing  produce  to  the  market,  and  the 
streets  leading  to  the  market  are  also 
occupied  by  them. 

The  area  of  the  market  is  defined  by  the 
letters  patent,  and  extends  to  the  fronts  of 
the  houses  and  buildings  on  each  side,  in- 
cluding the  foot-pavements  and  roadways. 
For  the  purpose  of  defining  the  portions  of 
the  roadway  to  be  respectively  repaired  by 
the  appellant  and  the  parish  authorities, 
a  line  or  course  of  pitching  stones  is  laid 
in  the  carriage  way  about  twenty  feet 
from  the  footway.  This  line  or  course  is 
known  as  the  outer  denter  stone,  and  the 
space  between  it  and  the  pavement  is  kept 
in  repair  by  the  parish  authorities,  while 
the  app^^ant  repairs  the  roadway  upon  the 
inner  side  of  the  said  outer  denter  stone. 
This  arrangement  was  made  between  the 
duke  and  the  parish  authorities  in  oons^ 
quenoe  of  the  user  by  the  public  of  the 
whole  of  the  said  roadway  round  the 
market  for  general  traffic,  when  not  occu- 
pied by  market  waggons  or  carts,  although 
on  every  morning  and  on  market  days  the 
whole  of  the  roadway  is  used  for  the  pur- 
poses  of  the  market. 

Previously  to  the  passing  of  the  said 
Act  of  Geo.  4,  the  market  was  conducted 
in  the  open  air.  The  present  buildings 
were  erected,  and  the  original  open  area 
broken  up  under  the  provisions  of  that 
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Act,  and  in  accordance  with  the  plan  an- 
nexed to  it,  and  for  the  reasons  therein 
mentioned. 

Immediately  after  the  passing  of  the 
said  Act  the  present  buildings  were 
erected  in  substantially  the  same  manner 
as  they  exist  at  present.  The  roof,  how- 
ever, over  the  long  market  was  not  erected 
until  1875. 

The  central  avenue  is  mainly  devoted  to 
shops.  They  are  used  for  the  purpose  of 
exposing  fruit,  flowers  and  vegetables,  and 
selling  them  in  retail.  Besides  the  shops 
there  are  other  rooms  or  buildings,  used 
principally  as  counting-houses  by  the  sales- 
men hereinafter  referred  to,  and  there  are 
cellars  which  are  occupied  as  store-rooms. 

All  the  shops, counting-houses, buildings, 
cellars  and  houses  in  the  market  are  let 
on  weekly  tenancies,  the  appellant  keeping 
all  the  buildings  in  repair,  and  paying  all 
rates,  taxes  and  outgoings,  and  the  appel- 
lant admits  his  liability  to  be  rated  for  all 
such  rents  so  received,  after  deducting  ne- 
cessary expenses  and  outgoings. 

It  was  agreed  between  the  respondents 
and  the  appellant,  that  the  year  1879 
afforded  a  fair  criterion  of  the  receipts  and 
expenditure  in  the  market,  and  that  the 
rate  should  be  assessed  on  such  sums  as 
the  Coui*t  should  determine,  to  be  rateable 
on  the  basis  of  the  receipts  and  expendi- 
ture of  that  year. 

In  the  year  1879  the  appellant  received 
from  the  market  for  rents  and  tolls  to- 
gether the  sum  of  17,805/.,  against  which 
the  expenses  of  the  market  for  the  same 
period  amounted  to  8,346Z. 

Out  of  the  sum  of  17,805/.,  8,747/.  was 
for  rent,  and  the  balance  of  9,058/.  was 
for  market  tolls,  in  respect  of  which  the 
appellant  claimed  that  he  was  not  liable  to 
be  rated.  He  also  alleged  that  3,500/.  out  of 
the  sum  of  8,346/.  expended  in  the  market 
in  the  last  paragraph  mentioned  was  attri- 
butable to  the  rent,  and  the  balance  of 
4,846/.  to  the  market  tolls,  and  that  such 
sum  of  3,500/.  should  be  deducted  from 
the  sum  of  8,747/.  received  from  rents,  to 
arrive  at  a  sum  on  which  he  was  liable  to 
berated. 

An  adjournment  of  the  hearing  of  the 
appeal  took  place,  both  parties,  with  the 
leave  of  the  Court,  agreeing  to  appoint 
Mr.  Petheram,  Q.C.,  to  determine  the 
sums  on  which  the  assessments  were  to  be 


made,  according  to  an  interlocutory  judg- 
ment of  the  Court  of  General  Assess- 
ment Sessions,  and  the  alternative  figures 
on  which  the  assessment  should  be  made 
in  case  that  judgment  should  not  be 
upheld.  The  material  part  of  his  report 
is  fully  set  out  in  the  judgment  of 
Grove,  J. 

Grantham^  Q.C.  {G.  P.  Goldney  with 
him),  argued  for  the  appellant. 

HoUf  Q.C,  {Castle  with  him),  for  the 
respondents. 

The  following  cases  were  cited : — The 
Mayor  of  Great  Yarmouth  v.  Groom,  (1), 
The  Queen  v.  St.  PancrOrS  (2),  The  Queen 
V.  Morrish  (3),  Bridgelarul  v.  Shapter  (4), 
Tlie  Duke  of  Bedford  v.  Emm/it  (5),  Roberts 
V.  TJie  Overseers  of  Aylesbury  (6),  The 
King  v.  Bell  (7)  and  The  Queen  v.  Cos- 
well  (8). 

Grove,  J. — The  question  in  this  case  is, 
whether  the  Duke  of  Bedford,  as  owner  of 
Covent  Garden  Market,  is  liable  to  be 
rated  for  certain  sums  of  money  received 
by  him,  some  of  which  are  called  in  the 
Act  of  Parliament  under  which  he  re- 
ceives them  "rent,"  and  some  "tolls." 
Certain  questions  were  submitted  to  Mr. 
Petheram,  and  there  are  six  findings  upon 
which  the  points  of  law  in  this  case  arise. 
The  total  yearly  income  received  from 
Covent  Garden  Market  amounted  in  the 
year  1879  to  17,448/.  7s,  lOd.  This  is 
divided  first  of  all  into  sums  paid  and  re- 
ceived for  rent,  by  the  name  of  rent,  for  all 
the  shops  and  offices  in  the  market,  the 
potato  stands,  the  yearly  cart  stands,  the 
yearly  pitching  stands,  the  cellars  and  the 
flower  stands,  amounting  to  8,572/.  7s,  6c/. 
For  that  the  Duke  of  Bedford  admits  he  is 
liable.  Secondly,  sums  paid  and  received  for 
waggons  and  carts  in  the  stands  called 
the  casual  cart  stands,  amounting  to  154/. 
For  that  the  Duke  of  Bedford  by  his 
counsel  contends  that  he  is  not  liable. 

(1)  32  Law  J.  Rep.  Bzch.  74. 

(2)  46  Law  J.  Rep.  M.C.  243. 

(3)  32  Law  J.  Rep.  M.C.  245. 

(4)  6  M.  &  W.  375 ;  8  Law  J.  Rep.  Exch. 
246. 

(6)  3  B.  &  Aid.  366. 

(6)  22  Law  J.  Rep.  M.C.  24. 

(7)  6  M.  &  8.  221. 

(8)  41  Law  J.  Rep.  M.C.  108 ;  Law  Rep.  7 
Q.B.  328. 
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Thirdly,  sums  received  from  carts  and 
waggons  which  for  want  of  room  cannot 
be  brought  into  the  casual  cart  stands,  and 
are  placed  in  the  unoccupied  parts  of  the 
market^  but  which  pay  at  the  same  rate 
as  those  which  are  placed  in  the  casual 
cart  stands,  amounting  to  846/.  For  that 
by  the  assessment  committee  the  Duke  of 
Bedford  was  found  not  rateable,  but  it  is 
left  to  the  Court  to  say  whether  he  is  rate- 
able or  not.  Fourthly,  sums  received  for 
tolls,  according  to  the  potato  schedule,  for 
potatoes  placed,  pitched,  exposed  for  sale, 
or  sold  by  persons  in  stands  of  which  such 
persons  are  not  the  holders,  amounting  to 
574/.  For  that  it  is  contended  that  the 
Duke  of  Bedford  is  not  liable  to  be  rated. 
Fifthly,  sums  received  as  tolls  according 
to  the  fruit  schedule  for  produce  sold  in 
the  market  by  persons  who  rent  shops  or 
offices  in  the  fruit  market,  and  whose  rent 
is  induded  in  No.  1,  amounting  to  3,707/. 
8«.  Id.  Sixthly,  sums  received  on  sales, 
according  to  the  schedule,  for  produce  by 
persons  who  rent  nothing  in  it,  but  who 
use  the  shelter  and  convenience  of  the 
market-houses  for  the  purposes  of  their 
trade,  amounting  to  3,594/.  II9.  9(/. 

The  Act  provides  that  certain  parts 
shall  be  appropriated,  such  as  the  casual 
cart  stands.  Some  have  no  material 
division,  but  are  marked  off. 

The  section  of  the  Act  on  which  the 
case  mainly  depends  is  section  21  of  9 
Greo.  4.  c.  113,  which  begins  as  follows : 
"Be  it  further  enacted  that  from  and 
after  the  passing  of  this  Act  it  shall  be 
lawful  for  the  said  Duke,  his  heirs  or 
assigns,  being  owners  of  the  said  market, 
and  their  tenants  thereof,  to  demand  and 
take,  or  cause  to  be  demanded  and  taken, 
of  and  from  all  and  eveiy  person  or  per- 
sons who  shall  place,  pitch,  expose  for  sale 
or  sell  witiiin  the  said  market  any  fruit, 
flowers,  vegetables,  roots  or  herbs,  all 
such  toll  or  tolls  as  at  the  time  of  the  pass- 
ing of  the  before-recited  Act  of  the  fifty- 
third  year  of  the  reign  of  his  late  Majesty 
Song  George  the  Third,  was  or  were  usu- 
ally taken  or  collected  within  the  said 
market,  or  was  or  were  usually  payable 
for  or  in  respect  of  the  same." 

There  was  a  similar  clause  in  the  Act 
of  Geo.  3,  which  is  repealed,  but  this 
portion  of  the  section  has  no  bearing  on 
what  we  are  going  to  decide,  because  we 


do  not  decide  on  the  846/.  The  case 
depends  on  the  other  part  of  the  section, 
which  continues  :  ^'  and  when  and  as  any 
part  or  parts  of  the  said  market  shall  be 
altered  according  to  the  division  and  ar- 
rangement hereinbefore  authorised  to  be 
made,  it  shall  be  lawful  for  the  said  duke, 
his  heirs  or  assigns,  being  such  owners  as 
aforesaid,  and  their  tenants  of  the  said 
market,  at  all  times  thereafter  to  demand 
and  take,  or  cause  to  be  demanded  and 
taken,  of  and  from  any  person  who  shall 
hold,  use  or  occupy  any  stand  in  such  part 
or  parts  of  the  said  market  respectively, 
the  rent  or  sum  of  money  mentioned  or 
specified  in  respect  of  such  stand  in  the 
schedule  to  this  Act,  and  of  and  from 
every  person  who  shall  place,  pitch,  ex- 
pose for  sale,  or  sell  within  such  part  or 
parts  of  the  said  market  respectively,  any 
fruit,  flowers,  vegetables,  roots  or  herbs, 
on  each  and  every  day  on  which  the  same 
shall  be  so  placed,  pitched,  exposed  for 
sale  or  sold,  the  toll  or  tolls,  or  sum  or 
sums  of  money  mentioned  or  specified 
with  respect  to  such  part  or  parts  respec- 
tively in  the  said  schedule."  All  we  have 
to  decide  comes  within  the  latter  half  of 
this  section.  There  is  power  to  take  the 
accustomed  toUs,  while  it  remains  an  un- 
altered market,  and  when  the  division 
takes  place  the  rent  and  money  mentioned 
in  the  schedule  may  be  taken.  In  the 
schedule  we  have  specific  tolls;  most  of 
them  may  accord  with  the  old  toUs,  but 
there  is  an  entirely  new  arrangement. 
Take  the  "  casual  cart  stand,"  for  example, 
''  for  every  waggon  containing  carrots  "  so 
much,  "for  every  waggon  containing  fruit," 
a  different  toll.  "  For  each  stand  for  fruit, 
flowers,"  Ac.,  another  toll.  Then  follow 
provisions  with  reference  to  the  "  yearly 
cart  stands,"  which  are  not  apparently  let 
by  the  day  to  carts,  but  let  at  a  "  rent  " 
after  the  rate  of  a  gJiilling  per  annum  for 
every  square  foot,  and  a  "  toll "  of  one 
shilling  for  each  waggon  for  fruit,  &c.,  not 
the  growth  of  the  holder  of  the  stand.  So 
it  goes  on  with  regard  to  the  fruit  market 
and  the  flower  stands  and  the  potato 
market.  The  word  "  stand  "  is  continually 
used  with  reference  to  these. 

The  Act  appropriates  certain  parts  to 
definite  uses.  Are  these  parts  rateable) 
I  am  of  opinion  that  they  are.  The  value 
of  the  ground  is  enhanc^  to  the  duke  by 
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the  specific  occupation  of  these  portions  of 
the  land  by  the  persons  using  them,  who 
are  the  sellers,  it  should  be  recollected,  and 
not  the  buyers.     The  tolls  originally  paid 
in  markets  were  paid  by  the  buyer  on  the 
sale    of   goods,    the    somewhat    singular 
reason  as  given  in  ComyvUs  Digest  being 
that  *'  toll  is  a  reasonable  sum   due  to 
the   lord    of    the    fair    and    market    for 
things  sold  there  which  are  tollable,  and 
which  was  usually  allowed  for  witnessing 
the  sale  (2   Co,    Inst.    220)/'    A  clerk 
of  the  market  had  to  authenticate  the 
sale.     This  wai)    the    common  law,   but 
by  custom   the  toll  may  be  due  for  all 
goods  brought  into  the  market,  and  so  for 
goods  not  sold,  that  is  stallage.     If  no  spe- 
cific place  is  a])pit)priated,  that  is  toll  in 
the  nature  of  a  ftunchise,  and  not  rateable. 
That  was  decided  in  the  case  of  The  Mayor 
of  London  Y.  St,  Sepulchre  (9).     The  dis- 
tinction, no  doubt,  is  very  fine,  as  Mr. 
Justice  Blackburn  says  in  that  case,  but  in 
every  case  in  which  a  specific  place  has  been 
appropriated  to  the  sale  of  any  particular 
goods,  the  tolls  taken  seem  to  be  rateable. 
Where  a  distinct  portion  of  ground  is  allot- 
ted, the  payment  is  for  stallage,   which 
appears  originally  to  have  consisted  of  some- 
thing in  the  nature  of  posts  or  rails,  without 
breaking  of  the  soil.     Pickage,  on  the  other 
hand,  is  where  the  soil  is  dug  up  for  the 
purpose  of  placing  posts  in  it,  but  a  person 
who  had  the  liberty  of  stalls  was  account- 
able for  stallage,  although  no  stall  was 
erected,   as  in  the  case  of  an  adjoining 
shop.  The  Duke  of  Bedford  v.  Emmet  (5). 
Mr.  Justice  Bay  ley  and  Mr.  Justice  Holroyd 
in  that  case  were  of  opinion  that  the  ap- 
propriation of  certain  parts  of  the  market 
for  spedfic  purposes  was  something  in  the 
nature  of  jstallage.    The  case  of  Tlie  Mayor 
of  Yarmouth  v.  Groom  (1),  where  nothing 
but  a  basket  was  used  set  up  like  a  table, 
goes  further,  and  shows  that  there  may  be 
stallage,  although  there  is  nothing  like  a 
staU.     The  difference  between  stallage  and 
ambttlatoiy  traffic  is  tbat  the  one  is  rate- 
able and  the  other  not.     Although  a  man 
moving  about  with  a  donkey  and  panniers 
may  injure  the  soil  more,  the  fixed  place 
gives  a  special  advantage.     Here  all  the 
space  within  the  block  marked  out  is  all 
marked  out  for  fruit,  flowers,  Ac.,  respec- 
tively.     It  is  true  that  by  permission 
(9)  Law  Rep.  7  Q.B.  383. 


other  things  may  be  brought  there,  but 
still  they  use  a  definite  place.  In  the 
case  of  fruit  the  toll  is  diflerent  where 
particular  stands  are  used,  and  otherwise. 
Each  person  not  having  a  stand  pays  so 
much  per  sack,  or  so  much  per  head-load, 
whereas  there  Ls  a  more  definite  rent 
where  the  person  holds  a  stand.  Section 
11  of  the  Act  shews  that  the  toll  is  pay- 
able for  the  use  of  a  definite  portion  of  the 
market.  Nothing  is  to  be  exposed  in  the 
fiiiit  market  on  those  parte  which  are  let 
but  the  goods  of  the  holder  of  the  stand ; 
but  on  those  that  are  not  let  any  person 
may  expose  on  paying  the  toll  in  the 
schedule.  These  tolls  are  still  paid  in  re- 
spect of  a  user  of  a  definite  portion  of  the 
soil.  Are  they  placed  on  a  definite  por- 
tion of  the  market  set  out  by  metes  and 
bounds )  I  think  they  are.  All  are 
in  the  nature  of  stallage.  They  are  in 
respect  of  a  user  of  the  soil,  although 
there  is  a  distinction  between  rents  and 
tolls  which  applies.  The  first"  are  for  a  per- 
manent, and  the  second  for  a  temporary  use. 
I  think,  therefore,  the  Duke  of  Bedford  is 
liable  to  be  rated  in  respect  of  any  portion 
of  this  market  which  has  been  specifically 
marked  out  and  appropriated,  according  to 
the  directions  of  the  Act,  into  these  defi- 
nite stell8,andthatequa]lywhetherthere  is 
a  single  stall  for  each  holder,  or  a  compara- 
tively small  portion  of  the  market  as- 
signed to  a  certain  number  of  holders  by  a 
sort  of  tenancy  in  common.  They  do  not 
get  the  advantage  the  less  because  the 
places  which  they  do  not  want  are  let  to 
other  people  who  pay  accordingly. 

These  observations  cover  all  the  case 
except  the  portion  producing  the  sum  of 
846^.  for  unappropriated  ground.  As  to 
the  rateability  of  that  portion  I  have  some 
doubt,  which  I  do  not  say  is  shared  by 
my  learned  brethren,  but  we  think  that 
we  have  not  sufficient  information,  and 
the  case  ought  to  go  back  to  Mr.  Petheram, 
to  find  whether  &at  unappropriated  part 
is  used  definitely  or  indefinitely. 

Lopes,  J. — The  question  whether  the 
Duke  of  Bedford  is  rateable  in  respect  of 
these  tolls  seems  to  me  to  depend  entirely 
on  the  construction  of  the  21st  section  of 
the  Act  of  Geo.  4,  and  the  schedule  re- 
ferred to  in  that  section.  I  take  it  that 
tolls  taken  in  respect  of  articles  carried 
into  a  market,  which  maybe  called  market 
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or  franchise  tolls,  am  not  rateable,  but  tolls 
taken  in  respect  of  some  use  or  enjoyment 
of  the  soil,  being  in  the  nature  of  stallage, 
are  rateable.  Does  section  21  make  the 
tolls  payable  in  respect  of  a  use  of  or  con- 
venience in  the  soil  or  not  %  .  I  think  that 
it  does.  Before  the  Act  the  tolls  were 
taken  for  exposing  for  sale  in  any  part  of 
the  market.  The  public  had  equal  rights 
indiscriminately.  Section  21  conyerted 
them  into  tolls  for  the  use  of  soil  specially 
appropriated,  and  they  became  in  the 
nature  of  stallage  tolls.  It  is  not  neces- 
sary to  refer  to  the  decided  cases.  With 
regard  to  the  unappropriated  parts  I  think 
there  are  not  su£Scient  facts. 

BowEN,  J. — I  am  of  the  same  opinion. 
The  whole  point  lies  in  section  21  of  the 
Act.  Is  the  effect  of  that  section  to 
change  the  toll,  or  whatever  it  may  have 
been  before,  and  make  it  a  toll  or  sum 
of  money  payable  in  respect  of  some  user 
of  the  soil  beyond  the  mere  entry  into  the 
market,  which  the  person  paying  the  toll 
would  otherwise  have  the  right  to  enjoy 
in  common  with  the  rest  of  the  public  ? 

The  case  at  common  law  would  stand 
thus:  The  market  would  be  a  definite 
place  created  by  the  king's  grant  for  the 
purpose  of  selling  goods  or  chattels.  The 
market,  unless  anything  else  is  said  in  the 
king's  grant,  is  free  from  toll.  It  was  in 
the  king's  power  to  grant  a  reasonable  toll 
to  the  lord  of  the  market.  For  what  % 
Why  in  respect  of  the  convenience  he  sup- 
plied for  the  witnessing  of  contracts  made 
in  the  market.  For,  be  it  remembered, 
a  market  was  a  very  important  place.  It 
was  a  place  in  which  a  sale  changed  the 
property  not  merely  as  between  the  parties, 
but  as  against  all  persons  in  the  world, 
and  a  vdtness  of  a  sale  in  market  overt 
was  of  importance  to  the  public,  and  to 
the  parties  concerned  in  the  transaction. 
Accordingly  an  officer  appointed  by  the 
lord  took  his  fee.  The  grant,  however,  of 
the  toll  in  the  market  which  refers  to  the 
witnessing  cyf  the  sale  must  be  special, 
otherwise  no  toll  could  be  exacted  for 
goods  sold.  Bat  besides  this  toll,  which 
my  learned  brothers  have  called  a  fran- 
chise toll,  there  was  another  kind  of 
toll  which  might  be  payable  to  the  lord. 
It  was  a  toll  payable  for  or  in  respect 
not  merely  of  some  user  of  the  soil  (because 
it  may  be  said  that  in  one  way  every 


body  who  goes  into  a  market  uses  the  soil), 
but  in  respect  of  some  user  of  the  soil  be- 
yond the  mere  entry  to  the  market,  which 
was  enjoyed  in  common  by  all  the  rest  of 
the  public.  So  stallage  was  one  kind  of 
toll  which  was  payable  to  the  lord  of  the 
soil,  which  I  take  to  be  a  toll  in  respect  of 
standing  room  within  the  market,  as  de- 
fined by  a  series  of  cases  decided.  Then 
there  is  pickage,  for  something  different, 
a  toll  not  payable  merely  in  respect  of 
standing  room,  but  in  respect  of  the 
privilege  of  picking  a  hole  in  the  ground 
in  order  to  make  the  stand  more  con- 
venient by  fitting  a  pole  or  a  rail, 
or  the  like,  in  the  soil.  All  that  is 
set  out  in  Goke*8  InstUtUes,  which  have 
been  referred  to.  He  says,  "  Toll  in  a 
fair  or  market  is  a  reasonable  sum  of 
money  due  to  the  owner  of  the  fair  or 
market  upon  the  sale  of  things  tollable 
within  the  £ur  or  market."  That  is  the 
first  class  of  toll,  and  he  further  says,  ''  or 
for  stallage,  pickage  or  the  like." 

Stallage  and  pipage,  or  the  like,  is  the 
second  kind  of  toll,  and  we  have  really  to 
consider  whether  the  toll  in  question  is  a 
mere  toll  payable  upon  the  sale  of  goods 
within  the  market,  or  a  toll  for  the 
bringing  of  goods  within  the  market,  as  by 
certain  ancient  custom  in  special  markets ; 
or  whether,  on  the  other  hand,  these  sums 
of  mo;iey,  be  they  called  in  the  Act  of 
Parliament  rents  or  what  not,  are  in 
effect  payments  directed  by  statute  in  re- 
spect of  some  use  of  the  soil  beyond  that 
mere  use  of  the  market  which  the  rest 
of  the  public  and  the  other  vendors  enjoy. 

The  test  is  occupation  or  use  of  the 
market  beyond  that  which  the  general 
public  have — some  standing  room  in  it 
distinct  from  an  entrance  into  it.  I  will  not 
go  through  the  cases  which  Illustrate  the 
way  in  which  that  test  may  be  ap- 
plied. I  point  out  simply  that  ^e  case  of 
l^he  Mayor  of  GrecU  Yarmouth  v.  Oroom 
(1)  is  one  which  shews  most  clearly  how 
a  case  may  fall  on  one  side  or  the  other  of 
the  line.  It  had  been  held  in  The  King  v. 
Bell  (7)  that  a  person  who  brings  a  sack 
of  com  into  a  market  and  lays  it  down  is 
not  liable  to  stallage,  provided  all  he  does 
is  simply  to  use  the  ground  of  the  market 
as,  so  to  speak,  an  assistance  for  the  sale 
of  his  goods  without  any  exdnsive  occu- 
pation of  the  soil,  as  contrasted  with  that 
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which  the  I'est  of  the  public  enjoy.  On 
the  other  hand,  in  the  case  of  T^ie  Mai/or  of 
Great  Yarmouth  v.  Groom  (1),  it  was  held 
that  a  woman  who  brought  a  basket  into 
the  market  with  goods  in  it  became  liable 
to  stallage  when  it  was  found  out  that  the 
basket  was  one  which  had  flaps,  which  fell 
down  and  converted  it  into  a  table. 

In  a  case  reported  in  Willes  ( 10),  to  which 
there  is  a  note  by  the  learned  editor,  it  is 
pointed  out  clearly  that  the  right  of  bring- 
ing a  table  into  a  market  and  standing 
the  table  in  it,  gives  rise  to  stallage  toll.  It 
seems  to  me  that  this  is  also  consistent  with 
what  is  said  in  the  case  of  The  Mayor  of 
Yarmouth  v.  Groom  (1).  It  may  be  very 
important  when  you  come  to  deal  with 
the  question  of  the  waggons  and  the  un- 
appropriated part  of  the  market.  I  can 
quite  conceive  that  in  any  markets  by 
ancient  custom  a  waggon  may  perambu- 
late the  market  without  exposing  itself  to 
toll  at  all,  but  I  am  not  by  any  means 
certain  if  a  waggon  took  up  a  definite 
place  in  the  market,  and  had  that  definite 
place  allotted  to  it,  that  the  owner  of  the 
waggon  might  not  be  bound  to  pay  stall- 
age. Because,  after  all,  there  really  is  no 
difference  between  a  thing  which  has  got 
wheels  and  a  thing  which  has  not  got 
wheels,  as  soon  as  you  convert  it  into  a 
table  for  the  sale  of  merchandise.  As 
soon  as  a  thing  is  converted  into  a  table, 
and  used  for  the  sale  of  merchandise,  I 
conceive  a  toll  will  be  payable. 

Then,  with  regard  to  the  particular  Act 
of  Parliament,  what  is  the  nature  of  the 
payments  which  are  created  by  the  Act  and 
arise  under  the  Act)  They  are  not  ex- 
actly tolls  in  the  nature  of  franchise  tolls, 
because  a  previous  statute  has  done  some- 
thing with  them  since  they  were  tolls  in 
the  nature  of  franchise  tolls.  They  are  not 
stallage  tolls  in  the  sense  of  common  law 
stalli^e,  because  they  are  statutory  pay- 
ments, and  not  common  law  payments. 
The  question  really  is,  whether  the  statute 
has  not  so  operated  as  to  create  payments 
in  respect  of  the  duke's  title  to  the  soil, 
although  they  are  not  exactly  stallage  tolls. 
I  agree  with  my  brothers  Grove  and  Lopes 
that  one  has  only  to  read  section  21  of  the 
Act  to  find  out  what  was  done  under  the 
old  Act  before  any  change  was  made  in  the 

(10  The  Mayor  of  Nottingham  v.  Lamhert^ 
WUles  116. 


old  original  tolls  of  this  market  except  so 
far  as  to  give  the  duke  a  power  of  col- 
lecting them  within  the  market,  and  to 
convert  an  incidence  of  burden  upon  the 
buyer  of  the  goods  to  an  incidence  on  the 
seller.  But  then  came  this  Act,  which  in 
section  21  no  longer  leaves  the  old  toll  as 
it  was.  In  the  early  part  of  the  section 
it  does  indeed  leave  it  as  it  was  for  a  cer- 
tain time — ^that  is  to  say,  until  the  market 
was  re-distributed  into  its  present  areas — 
but  as  soon  as  the  mai'ket  was  to  be  par- 
celled out,  and  was  parcelled  out,  into  the 
apportioned  areas,  both  for  the  convenience 
of  the  public  and  of  the  sellers,  these  statu- 
toiy  payments  arose,  and  could  be  collected 
by  the  duke.  They  were  no  longer  the 
old  tolls.  They  were  something  different, 
and  new  tolls.  In  respect  of  what  did 
they  arise  1  They  were  no  longer  tolls  in 
respect  of  the  mere  entry  of  goods  into 
the  market.  They  were  no  longer  in  i^ 
spect  of  the  mere  sale  of  goods  in  the 
market.  They  were  tolls  raised  for  the 
sale  of  goods  within  appropriated  portions 
of  the  market,  places  appropriated  to  the 
very  sellers  of  the  goods.  The  sellers  had 
something  more  than  they  had  before. 
Before  they  had  the  right  to  enter  the 
market  freely  and  perambulate  it.  Kow 
they  have  a  convenience  appropriated  to 
them,  and  that  could  only  be  taken  from  the 
duke  by  the  consent  of  the  duke  or  by  the 
statute.  I  see  nothing  at  all  unreasonable 
in  supposing  that  the  statute  which  gave  an 
additional  convenience  to  the  seller  meant 
to  make  the  seller  pay  in  respect  of  that 
convenience,  and  if  it  was  a  payment  in  re- 
spect of  that  convenience,  and  not  in  respect 
of  the  entry  into  or  sale  within  the  mar- 
ket, it  seems  to  me  to  fall  within  the  class 
of  tolls  which  enhance  the  value  of  the 
occupation  of  the  soil,  and  which  are,  as 
Coke  says,  in  the  like  nature  with  stallage 
tolls.  I  do  not  go  through  the  section  oi 
the  Act,  after  what  my  learned  brothers 
have  said,  with  the  view  of  applying  the 
principle  I  have  endeavoured  to  point  out. 
I  will  only  add  one  word  more  as  to  the 
general  part  of  the  market  into  which  the 
waggons  go,  which  are  excluded  from  the 
casual  cart  stands  by  reason  of  the  pre- 
occupation of  the  casual  cart  stands  them- 
selves. If  I  were  to  decide  the  case 
on  my  immediate  impression  I  am  by 
no  means  sure  I  should  not  think  the 
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tolls  received  from  these  waggons  were 
rateable,  because  it  seems  to  me  that  it 
might  very  well  be,  and  probably  is 
the  case,  tiiat  they  have  standing  room 
allotted  to  them  according  to  the  practice 
and  regulation  of  this  market,  and  that  as 
soon  as  they  take  up  their  places,  there  they 
stop,  and  enjoy  their  places  as  long  as  they 
like.  If  that  is  so  it  seems  to  me  the 
waggon  might  be  considered  as  simply  a 
table ;  but,  on  the  other  hand,  I  quite  agree 
with  what  my  brother  Grove  has  said,  that 
it  would  be  far  more  convenient,  before 
deciding  on  the  law  with  respect  to  this 
particular  item,  to  see  what  the  particular 
facts  are  as  to  the  previous  customs  in  the 
market. 


Solicitors — J.  R.  Bourne,  for  appellant ;  Edward 
Jennings,  for  respondents. 


[IN  THE  COURT  OP  APPEAL.] 

{THE  QUEEN  (oH  the  prosecutiofi 
of  the  Bast  Ham  Local 
Board)  v.  Barclay  and  an- 
other. Justices  of  Essex.* 

Public  ffeaUh  Act,  1875  (38  ct-  39  Vict, 
e.  55),  *.  211 — Assessment  of  Premises  let 
on  Short  Tenancies — Assessnunt  of  Owner 
instead  of  Occupier — Rateable  Value  where 
Ovmer  assessed  for  Tenements  whether  Oc- 
cupied or  Unoccupied, 

The  Public  Health  Act,  1875,  em- 
powers,  by  section  211,  the  rating  authority 
to  assess  to  the  rcUes  tJie  ovmer  instead  of 
the  occupier  of  premises  where  the  rateable 
value  does  not  exceed  ten  pounds,  or  where 
the  premises  are  let  to  weekly  or  monthly 
teruintSf  and  provides  that  in  such  cases 
ific  qtoner  shall  be  assessed  on  a  reduced 
estimate,  not  being  less  than  two-thirds  nor 
more  than  four-fifths  of  the  net  annual 
wH/ue,  and  wJiere  such  reduced  estimate  is 
in  respect  of  tenements  whether  occupied  or 
unoccupied,  "  then  such  assessment  rnay  be 
fnade  on  one-hnlf  of  the  ammmt  at  which 
the  tenements  would  be  liahle  to  be  rated  "  if 
they  were  occupied  and  the  rate  were  levied 
on  the  occupiers: — Held  {affirming  the 
judgment  of  the  Queen's  Bench  Division), 
that  the  rating  authority  has  under  this 

•(5>mi» Coleridge, L.O. J.;  Brett, L. J.;  Holker, 
L.J. 


section  a  discretion  as  to  the  mode  of 
rating,  but  thai  if  it  rates  the  owner  for  such 
premises  whether  occupied  or  unoccupied, 
then  the  assessment  must  be  upon  one-half 
the  rateable  value. 

Appeal  from  the  Queen's  Bench  Divi- 
sion. 

The  case  is  reported  Ante,  p.  27. 

The  East  Ham  Local  Board  made  a 
general  district  rate  under  the  Public 
Health  Act,  1875  (1),  and  passed  a  resolu- 
tion that  the  owners  of  property  let  on 
monthly  or  weekly  tenancies  should  be 
rated  instead  of  the  occupiers,  that  they 
should  be  rat«d  whether  the  tenements 
were  occupied  or  unoccupied ;  and  the 
board  rated  them  at  two-thii*ds  of  the  net 
anniial  value  of  the  tenements. 

A  rate  was  accordingly  levied  on  R. 
Weaver,  in  respect  of  twenty-seven  cottages 
belonging  to  him  which  were  let  upon 
weekly  tenancies.  Twenty  of  these  cottages 

(I)  38  &  39  Vict.  c.  65.  s.  211:— « With 
respect  to  the  assessment  and  levying  of  general 
district  rates  under  this  Act,  the  following  pro- 
visions shall  have  effect :  namely, 

1.  General  district  rates  shall  be  made  and 
levied  on  the  occupier  of  all  kinds  of  property 
for  the  time  being  by  law  assessable  to  any  rate 
for  the  relief  of  the  poor,  and  shall  be  assessed 
on  the  full  net  annual  value  of  such  property, 
ascertained  by  the  valuation  list  for  the  time  being 
in  force,  or  if  there  is  none,  by  the  rate  for  the 
relief  of  the  poor  made  next  before  the  making 
of  the  assessment  under  this  Act,  subject  to  the 
following  exceptions,  regulations  and  condi- 
tions; namely, 

(a)  The  owner,  instead  of  the  occupier,  may 
at  the  option  of  the  urban  authority,  be  rated 
in  cases — 

Where  the  rateable  value  of  any  premises, 
liable  to  assessment  under  this  Act^  does  not 
exceed  the  sum  of  ten  pounds ;  or, 

Where  any  premises  so  liable  are  let  to 
weekly  or  monthly  tenants ;  or. 

Where  any  premises  so  liable  are  let  in 
separate  apartments,  or  where  Uie  rents  become 
payable  or  are  collected  at  any  shorter  period 
than  quarterly.  Provided,  that  in  cases  where 
the  owner  is  rated  instead  of  the  occupier,  he 
shall  be  assessed  on  such  reduced  estimate,  as 
the  urban  authority  deem  reasonable,  of  the  net 
annual  value,  not  being  less  than  two-thirds  nor 
more  than  four-fifths  of  the  net  annual  value  ; 
and  where  such  reduced  estimate  is  in  respect 
of  tenements  whether  occupied  or  unoccupied, 
then  such  assessment  may  be  made  on  one- 
half  of  the  amount  at  which  such  tenements 
would  be  liable  to  be  rated  if  the  same  were 
occupied  and  the  rate  were  levied  on  the  oc« 
cupiers." 
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were  unoccupied,  and  the  local  board 
rated  him  upon  all  of  them  at  two-thirds 
of  their  annual  value.  R.  Weaver  de- 
clined to  pay  the  rate  in  respect  of  the 
cottages  which  were  unoccupied,  and  a 
summons  was  taken  out  by  the  board, 
calling  on  him  to  shew  cause  why  a  distress 
warrant  should  not  issue.  The  Justices 
declined  to  issue  a  distress  warrant,  in  re- 
spect of  the  rate  assessed  upon  the  un- 
occupied premises,  and  a  rule  was  then 
obtained  by  the  local  board  for  a  marulamtts 
to  compel  them  to  do  so,  which  was  after- 
wards discharged. 

The  local  board  appealed. 

Day  J  Q.C.f  and  ZT.  Atkinson,  for  the  ap- 
|)el]ant. — The  contention  of  the  owner  of 
these  tenements  is  that  if  he  is  assessed  on 
property  whether  occupied  or  unoccupied, 
he  cannot  be  assessed  on  more  than  one- 
half  the  net  annual  value,  and  the  judg- 
ment of  the  Court  below  supports  that 
view  ;  but  it  is  submitted  that  the  section 
(1)  which  applies  says  distinctly  that  the 
bcMird  may  make  the  assessment  at  one- 
half,  not  that  it  must  do  so ;  the  first  and 
the  second  parts  of  the  proviso  must  be 
construed  together,  and  the  result  is  to 
give  the  board  a  discretion  as  to  the 
amount. 

[Brett,  L.J. — Is  it  not  rather  that  the 
board  may,  at  its  option,  rate  the  owner, 
but  that  if  it  does  so  in  respect  of  un- 
occupied premises  then  the  rate  must  be 
assessed  on  one-half  the  net  annual  value )] 

It  is  submitted  that  the  effect  of  the 
latter  part  of  the  proviso  is  to  substitute 
the  limit  one-half  for  the  limit  two-thirds 
given  in  the  earlier  part,  so  that  the  higher 
Umit  of  four-fifths  still  remains,  although 
the  lower  limit  is  altered. 

The  respondent  did  not  appear. 

Lord  Coleridge,  C.  J. — I  am  of  opinion 
that  this  judgment  should  be  affirmed.  The 
case  appears  to  me  to  be  reanonably  clear. 
Section  211  of  the  Public  Health  Act, 
1875  (1)  gives  to  an  urban  authority 
power  at  its  option  to  rate  in  certain  cases 
the  ownei'  instead  of  the  occupiers  of 
premises  of  a  certain  kind.  The  statute 
first  gives  a  general  power,  and  the  portion 
of  the  statute  immediately  following  upon 
this  general  i>owei-  has  reference  to  places 


in  which  the  tenements  rated  are  occupied, 
and  to  such  cases  the  first  half  of  the  section 
applies.  Then  comes  the  case  of  a  number 
of  small  tenements  occupied  by  fluctuating 
tenants,  and  with  respect  to  these  power 
is  given  to  rate  the  owner  of  such  tene- 
ments whether  they  are  occupied  or  un- 
occupied. Now  in  such  a  case,  as  the  owner 
may  be  receiving  no  rent  for  a  portion  of 
the  premises  for  which  he  is  nevertheless 
rated,  it  has  been  provided,  on  what  may 
be  called  a  rough  scale  of  justice,  that  he  is 
to  be  rated  on  only  half  the  rateable  value. 
On  the  one  side  the  urban  authority  se- 
cures the  payment  of  the  rate  by  a  sub- 
stantial person,  while  on  the  other  hand 
the  owner  is  in  such  a  case  protected  from 
being  called  on  to  pay  upon  more  than 
half  the  rateable  value.  The  words  will 
allow  of  this  construction,  which  seems  to 
me  reasonable  and  just.  I  think  that  the 
earlier  part  of  the  proviso  applies  to  cases 
in  which  the  premises  are  occupied,  while 
the  latter  part,  which  is  introduced  by  the 
word  "and,''  a  word  which  has  here,  aa 
it  seems  to  me,  the  same  meaning  as 
''but,"  applies  to  the  ca.«;e  of  premises 
which  are  rated  even  though  they  may  be 
unoccupied.  It  appears  to  me  that  this 
construction  is  intelligible,  and  that  the 
provisions  of  section  4  of  32  <k  33  Vict, 
c.  41  assist  the  view  which  this  con- 
struction supports,  for  by  that  statute  a 
reduction  of  fifteen  per  cent,  on  the  amount 
of  the  rate  is  allowed  to  owners  oom- 
pulsorily  rated  under  that  statute. 

Brett,  L.J. — I  think  that  reason  and 
the  expressions  in  the  statute  both  support 
the  judgment  of  the  Queen's  Bench  Di- 
vision. In  the  first  place  it  is  to  be  ob- 
served that  the  owner  has  no  option,  his 
consent  is  not  required  to  what  is  done 
under  this  section.  I  am  of  opinion  that 
the  earlier  part  of  the  section  applies  only 
to  cases  in  which  there  is  both  an  owner 
and  occupier.  The  use  of  the  word  **  in- 
stead" shews  that  this  must  be  so.  It  is 
also  to  be  noted  that  the  question  whether 
an  ovmer  is  to  be  rated  or  not  is  discre- 
tionary, and  not  imperative,  that  this  is  so 
the  use  of  the  word  '*  may  "  shews.  But 
when  once  the  urban  authority  has 
exercised  the  discretion  thus  given,  then 
there  comes  a  limitation  «ia  to  value,  and 
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this  limitation  is  imperatlYe  within  the 
limits  fixed  by  the  section.  The  Legis- 
lature having  imposed  an  imperative  limi- 
tation uses  the  word  '*  shall."  Now  if  the 
section  stopped  there  the  restdt  would  be 
that  an  owner  would  not  be  rated  when- 
ever there  wasno  occupier ;  but  the  section 
goes  on  and  gives  an  urban  authority  power 
withont  the  consent  of  the  owner  to  rate  an 
owner  in  respect  of  tenements  of  a  certain 
kind  whether  occupied  or  unoccupied. 
Now  one  would  expect  to  find  this  question 
also  left  in  the  discretion  of  the  rating 
authority,  and  so  it  is — ^for  the  word 
'*  may  "  is  left  in  this  part  of  the  proviso, 
so  that  in  this  matter  the  urban  authority 
has  a  discretion;  then  we  again  find  a 
limitation,  and  although  different  words 
are  used  from  those  which  are  placed  in 
the  earlier  part  of  the  section,  that  is 
because  there  is,  as  is  so  often  the  case  in 
the  English  language,  an  elliptical  form  of 
expression,  the  words  **  shall  be  "  being  left 
^  out;  but  the  reasonable  meaning  is  the 
same,  and  it  is  that  the  assessment  may  be 
made  as  the  urban  authority  shall  deter- 
mine, but  that  if  made  in  a  certain  way 
it  Rhall  be  made  subject  to  an  imperative 
limitation ;  and  thus  the  latter  part  of  this 
proviso,  though  differing  in  form,  has  in 
reality  the  same  force  as  the  earlier  part — 
the  limit  is  fixed,  and  the  rate  must  be  on 
ha]f  the  amount  of  the  rateable  value.  This 
appeal  cannot  be  sustained. 

HoLKBB,  L.J. — I  have  little  to  add, 
agreeing  as  I  do  with  what  has  been  al- 
ready said.  The  proviso  appears  to  me  to 
be  reasonable  and  just.  It  is  reasonable 
that  in  certain  cases  the  owner  should  be 
rated  instead  of  the  occupier ;  but  it  would 
not  be  reasonable  that  in  this  case  the  rate 
should  be  on  as  high  a  rateable  value.  This 
distinction  is  clearly  marked  out  in  the 
section  before  us,  and  it  appears  to  me  to 
be  based  on  an  intelligible  principle. 

Appeal  dismiased. 


8olicitoT»— Wilson  k  Son,  for  appellant ;  defen* 

dant  in  person. 
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1882  r  ^^^^  ^^^"^  FORDEN  HIGHWAY 

M     h  7  111      board  v.  ounnikq  and 

Marc      /,  11.  1^       OTHERS. 

Highway — Highways  and  Locomotives 
AmendmeTU  Act,  1878,  ss,  23  and  36 — 
Limitation  of  Summary  Proceedings — Cer- 
tijicate  of  Surveyor, 

The  six  mtmths  within  which  summary 
proceedings  u/nder  section  2S  of  the  High- 
ways a/nd  Locomotives  Aet,  1878,  ma/y  be 
taic^nfoT  recovery  of  expenses  incurred  by 
a  highway  authority ,  by  reason  of  damage 
to  the  highway  caused  by  excessive  weight 
or  eastraordinary  traffic  thereon,  are  to  be 
computed  from  the  certificate  of  the  sur- 
veyor, 

Casb  stated  by  magistrates  under  20  k 
21  Vict.  c.  43. 

The  appellants,  the  authority  for  the 
repair  of  highways,  had  incurrod  extra- 
ordinary expenses  in  repairing  a  highway 
within  their  district,  by  reason  of  damage 
caused  by  excessive  weight  and  extraor- 
dinary traffic  thereon,  conducted  by  the 
respondents,  owners  of  a  mine  in  the 
neighbourhood. 

"^Hie  damage  was  caused  by  locomotive 
engines,  trains  and  trucks,  oonvejdng 
minerab  from  the  respondents'  mine,  from 
the  29th  of  September,  1878,  to  the  25th 
of  March,  1879. 

On  the  19th  of  May,  1879,  the  appel- 
lants' surveyor  made  his  certificate  to  the 
above  effect,  in  accordance  with  section  23 
of  the  Highways  and  Locomotives  Act, 
1878  (1). 

(1)  Highways  and  Locomotives  Amendment 
Act,  1878  (41  k  42  Vict.  c.  77),  8.  23 :  «  Where, 
by  a  certificate  of  their  surveyor,  it  appears  to 
the  authority  which  is  liable  or  has  undertaken 
to  repair  any  highway,  whether  a  main  road 
or  not,  that,  having  regard  to  the  average 
expenses  of  repairing  highways  in  the  neigh- 
bourhood, extraordinary  expenses  have  been 
incurred  by  such  authority  in  repairing  such 
highway  by  reason  of  the  damage  caused  by 
excessive  weight  passing  along  the  same,  or  ex- 
traordinary traffic  thereon,  such  authority  may 
reoover  in  a  summary  manner  from  any  person 
by  whose  order  such  weight  or  traffic  has  been 
conducted  the  amount  of  such  expeiiBes  as  may 
be  proved  to  the  satisfaction  of  the  Oourt 
having  cognisance  of  the  case  to  have  been  in- 
curred by  such  authority,  by  reason  of  the 
damage  arising  from  such  weight  or  traffic  as 
aforesaid:   Provided  that  any  person  against 
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On  the  15th  of  September,  1881,  the 
appellants  sent  to  the  respondents  a  notice 
of  the  amount  so  incurred  and  a  demand 
for  payment;  and  on  the  24th  of  No- 
vember, 1881,  the  appellants  took  out  a 
summons  against  the  respondents,  under 
section  36  of  the  Highways  and  Locomo- 
tives Amendment  Act,  1878,  to  recover 
the  amount  (2). 

On  the  hearing  of  the  summons  it  was ' 
contended  on  behalf  of  the  respondents 
that  the  matter  of  complaint  was  the 
doing  of  the  damage,  and  that  the  time  of 
limitation  of  six  calendar  months  ran  from 
the  19th  of  May,  1879,  the  date  of  the 
surveyor's  certificate,  and  that  therefore 
the  complaint  was  not  in  time.  On  behalf 
of  the  appellants  it  was  contended  that  the 
time  of  limitation  ran  from  the  notice  and 
demand,  and  that  therefore  the  complaint 
was  in  time. 

The  Justices  were  of  opinion  that  the 
six  months'  period  of  limi^tion  ran  from 
the  date  of  the  completion  of  the  damage 
done,  or  from  the  date  of  the  surveyor's 
certificate,  and  decided  therefore  to  dis- 
miss the  summons ;  but  by  consent  of  both 
parties  they  heard  tiie  case  upon  the  merits, 
and  assessed  the  damage  against  the  re- 
spondents for  excessive  weight  at  140Z. 
10«.  5cZ.,  in  case  the  Court  should  be  of 
opinion  that  the  six  months'  period  of 
limitation  ran  from  the  date  of  the  demand. 

J.  F,  Clerkj  for  the  appellants. 

whom  snob  expenses  are  or  may  be  recoverable 
under  this  section  may  enter  into  an  agreement 
with  sacb  authority  as  is  mentioned  in  this 
section,  for  the  payment  to  them  of  a  compo- 
sition in  respect  of  such  weight  or  traffic,  and 
thereupon  the  persons  so  paying  the  same 
shall  not  be  subject  to  any  proceedings  under 
this  section.*' 

(2)  By  section  86,  "  All  offences,  fines  and  ex- 
penses, under  this  Act  or  any  by-law  made  in 
pursuance  of  this  Act,  may  be  prosecuted,  en- 
forced and  recovered  before  a  Court  of  summary 
jurisdiction,  in  manner  provided  by  the  Sum- 
mary Jurisdiction  Acts,  that  is,  11  &  12  Vict. 
c.  43  (Jervis's  Act)." 

By  11  &12  Vict.  0. 43.  s.  11 :  <*  In  all  cases  where 
no  time  is  already,  or  shall  hereafter  be  speci^ly 
limited  for  making  any  such  complaint  or  laying 
any  such  information  in  the  Act  or  Acts  of  Par- 
liament relating  to  each  particular  case,  such 
complaint  shall  be  made,  and  such  Information 
shall  be  laid  within  six  calendar  months  from 
the  time  when  the  matter  of  such  complaint  or 
information  respectively  arose." 


W,  R.  KervMdy^  for  the  respondents. 
The  arf^ments  and  authorities  cited  will 
appear  in  the  judgment. 

Cur.  adv.  vuU. 

Field,  J.  (on  March  11),  delivered  judg- 
ment.— The  question  for  our  determina- 
tion, which  is  whether  the  complaint  was 
made  within  the  period  of  time  prescribed 
by  Jervis's  Act — that  is,  within  six  months 
from  the  time  when  the  matter  of  the 
complaint  arose^-depends  upon  section  23 
of  the  Highways  and  Locomotives  Act, 
1878 :  [reads].  It  appears  from  that 
section  that  the  highway  authority  have 
first  to  prove  the  damage,  then  to  obtain 
the  certificate  of  their  surveyor  that  extra- 
ordinary expenses  have  been  thereby  in- 
curred, and  then  they  may  proceed  to  re- 
cover the  amount. 

It  was  first  contended  on  behalf  of  the 
respondents  that  the  period  of  limitation 
ran  from  the  date  of  the  completion  of  the 
damage,  but  this  is  dearly  not  the  inten- 
tion of  the  Legislature.  In  some  cases, 
such  as  assault,  the  period  of  limitation 
would,  no  doubt,  date  from  the  doing  of 
the  act,  but  here  the  circumstances  are 
widely  different.  The  highway  board  have 
duties  to  perform  extending  over  a  large 
district,  and  it  follows  that  it  is  difficult  at 
first  to  ascertain  in  what  particular  part 
of  the  district  the  damage  has  been  caused. 
Moreover  the  expenses  recoverable  are 
not  the  expenses  incurred  by  the  actual 
damage  called,  but  a  proportionate  part, 
representiQg  the  excess  over  the  average 
expenses  of  repair ;  it  would  be  unjust  to 
charge  the  party  occasioning  the  damage 
with  the  whole  expense  of  reinstating  the 
road.  It  seems  clearly  not  to  be  intended 
that  the  period  of  limitation  is  to  com- 
mence from  the  date  of  the  completion  of 
the  damage.  In  addition  to  this  the  Legis- 
lature has,  for  some  purpose,  interposed 
the  certificate  of  the  surveyor  as  a  condition 
precedent  to  the  right  of  the  highway 
authority  to  recover  ^ese  expenses.  After 
that  condition  has  been  fulfilled,  I  am  at  a 
loss  to  see  what  other  limitation  is  to  be 
interposed. 

It  was  contended,  however,  on  behalf  of 
the  appellants  that  the  period  of  limitation 
was  to  be  reckoned  from  the  date  of  the 
demand,  and  in  support  of  the  argument  od 
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this  point  the  case  of  Lahalmandiere  v. 
Addison  (3)  was  cited.  Bat  in  that  case 
the  decision  of  the  Court  proceeded  upon 
the  peculiar  character  of  the  subject-matter. 
The  public  authority  cfdled  on  the  owner 
to  take  down  and  secure  a  certain  struc- 
ture, certified  to  be  in  a  dangerous  state ; 
the  owner  having  failed  to  comply  with 
this  requisition,  the  public  authority  them- 
selves executed  the  work,  and  then  de- 
manded of  the  owner  repayment  of  the 
expenses ;  on  the  construction  of  that  Act 
the  Court,  inasmuch  as  the  owner  could 
not  know  what  to  pay  until  the  work  was 
done,  not  unnaturally  held  that  no  liability 
accrued  until  the  demand  was  made.  The 
other  case  which  was  cited,  Grece  v.  Htmt 
(4),  is  not  an  authority  in  point;  the 
question,  which  turned  upon  the  construc- 
tion of  the  Public  Health  Act,  1 848,  and  the 
Local  Government  Act,  1858,  was  whether 
section  62  of  the  latter  Act  applied  to  the 
simimary  proceeding  under  the  former 
Act,  and  the  Court  held  that  it  did. 

It  would  be  a  strong  thing  to  hold  that 
the  period  of  limitation  does  not  commence 
untQ  the  demand,  when  it  would  be  in  the 
power  of  the  highway  authority  by  de- 
laying the  demand  to  postpone  the  matter 
for  an  indefinite  period.  We  have  come 
to  the  conclusion  that  the  period  of  limi- 
tation does  not  date  from  the  damage  nor 
from  the  demand,  but  from  the  certificate 
of  the  surveyor.  The  Legislature  has  said 
in  effect  that  the  matter  of  complaint 
arises  when  the  certificate  of  the  surveyor 
is  given ;  the  highway  authority  have  then 
done  all  that  they  are  required  to  do,  and 
we  therefore  hold  that  the  six  months' 
period  of  limitation  runs  from  that  time. 

BowsN,  J. — I  am  of  the  same  opinion, 
and  I  only  add  a  few  words  in  order  to 
contribute  one  argument  to  those  which 
have  been  advanced  by  my  brother  Field. 
Those  who  say  that  the  demand  is  the 
cardinal  moment  from  which  the  period  of 
limitation  oommenceSy  must  maintain  that 
a  demand  is  a  condition  precedent  to  the 
right  to  recover  the  expenses  by  summary 
proceedings.  Assume,  then,  that  the  cer- 
tificate of  the  surveyor  is  siven  to  the  effect 
that  the  extraordinary  ^nses  incurred 

(3)  I  B.  3c  E.  41 ;  28  Law  J.  Rep.  M.C.  25. 

(4)  46  Law  J.  Rep.  M.O.  202 ;  2  Q.B.  D. 
8S9. 
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amount  to  loot  The  highway  authority  has 
to  form  its  own  judgment  as  to  how  much  it 
will  demand — assume  it  demands  from  A 
SOL  A  has  the  power  of  disputing  his 
liability  before  the  Justices,  it  is  so  con- 
templated by  the  Act.  Assume  that  he 
appears  and  succeeds  in  reducing  the 
amount  to  60Z.,  can  any  one  doubt  but 
that  this  amount  can  be  recovered?  and,  if 
so,  where  is  the  necessity  of  a  demand) 
The  original  demand  was  for  80t,  and 
every  lawyer  knows  that  a  demand  for  a 
larger  sum  will  not  do  for  a  demand  for  a 
less  sum.  For  this  reason,  in  addition  to 
those  that  have  been  stated  by  my  brother 
Field,  I  have  come  to  the  conclusion  that 
the  period  of  Umitation  dates  from  the 
certificate  of  the  surveyor. 

Appeal  dismisBed. 


Solicitors— Gregory,  Eowdiffes  &  Co.,  agents 
for  Bremner  &  Co.,  Liverpool,  for  appellants  ; 
W.  W.  Wynne  &  Son,  agents  for  Simpson  U 
North,  Liverpool,  for  respondents. 


[CROWN  CASE  RESERVED.] 
1882        1 

M       Ji'll     f       '™^  QUEBN  V.  ROWLANDS.* 

The  Debtors  Act,  1869  (32  d&  33  Vict, 
c.  62), «.  13.  8ub'8.  3 — Removal  of  Property 
with  intent  to  defraud  Creditors — Fraud 
on  Single  Creditor. 

The  provisions  of  section  \%  of  iht 
Bankruptcy  Act,  1869  (32  <k  33  Vict.  c.  62), 
s,  13.  sub-^.  3,  apply  to  all  persons  whether 
subject  to  the  ba/nkruptcy  laws  or  rhot. 

A,  B  a/nd  C  were  convicted  on  an  in- 
dictment under  section  13,  subsection  3  of 
32  (fe  33  Vict.  c.  62,  of  removing  the  pro- 
perty of  A,  since  the  dcUe  of  on  unsatisfied 
judgment  or  order  for  the  payment  of 
money  against  A,  with  intent  to  defraud 
the  creditors  of  A. 

It  was  proved  that  a  judgment  had  been 
obtained  against  A,  and  thcU  while  it  was 
stiU  unsatisfied,  he,  vnth  the  help  of  B  and 
C,  removed  property  from  his  house  in 
order  to  defeat  Ae  judgment  creditor. 

There  was  no  evidence  that  A  had  any 

*  Corwm  Lord  Coleridge,  C.J. ;  Denman,  J. ; 
Stephen,  J. ;  Mathew,  J. ;  Cave,  J. 
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other  creditors,  or  that  there  was  any  in- 
tention to  defeat  the  claims  of  any  other 
creditors  of  A,  except  the  said  judgmerU 
creditor. 

No  petition  in  bankruptcy  had  been 
preaerUed  against  A,  nor  had  any  pro- 
ceedings been  taken  for  the  arrangement  of 
his  affairs  by  liquidation  or  composition : — 

Held,  that  th-e  absence  of  any  proceedings 
in  bankruptcy  against  A  was  immaterial ; 
btU  that  the  conviction  could  not  be  sus- 
tained, inasmuch  as  an  intent  to  defraud 
creditors  was  charged  but  was  not  proved. 

Semble  tluit  an  intent  to  defraud  one 
creditor  may  be  evidence  from  which  a  jury 
m^y  infer  an  intent  to  defraud  aU  witfdn 
the  meaning  of  section  13. 

Case  reserved  bj  the  chairman  of  the 
Carmarthen^ire  Sessions. 

Dayid  Rowlands,  John  Williams  and 
John  Williams  were  tried  before  me  upon 
an  indictment  framed  upon  the  3rd  sub- 
section of  the  13th  section  of  the  32  &  33 
Vict.  c.  62  (1). 

It  was  proved  that  a  judgment  had  been 
recovered  in  the  County  Court,  upon  the 
8th  of  November,  1881,  against  David 
Rowlands,  for  18/.  is,  Sd.,  which  judgment 
was  unsatisfied  at  the  time  of  the  trial. 
It  was  further  proved  that  upon  the  night 
of  the  same  day  upon  which  judgment  had 
been  recovered,  Rowlands,  with  the  as- 
sistance of  the  two  Williamses,  removed  his 
goods  under  circumstances  which  justified 
the  conclusion  at  which  the  jury  arrived, 
that  the  removal  was  effected  with  the  ob 
ject  of  defeating  and  delaying  the  execution 
creditor  from  obtaining  the  fruits  of  his 
judgment. 

It  was  proved  that  after  the  removal  of 
the  goods  on  the  Sth  of  November,  David 
Rowlands'  house  was  shut  up,  and  that 
the  bailiff  of  the  County  Court  endeavoured 
to  serve  two  summonses  upon  him,  but 
was  not  able  to  effect  service. 

It  was  objected  by  counsel  for  the  pri- 

(1)  Section  13  of  32  &  38  Vict.  c.  62,  eaacts : 
"  Any  person  shall  in  each  of  the  cases  follow- 
ing be  deemed  guilty  of  a  misdemeanour  .... 
yi)  If  he  has,  with  intent  to  defraud  his  cre- 
ditors, concealed  or  removed  any  part  of  his 
property,  since  or  within  two  months  before 
the  date  of  any  nnsatiaded  judgment  or  order 
for  payment  of  money  obtained  against 
him.  .  .  ." 


soner  that  the  words  '^  any  person "  in 
section  13  must  be  read  in  connection  with 
the  words  of  section  11  and  section  12,  and 
that  a  person  to  be  liable  under  the  13th 
section  must  be  either  a  bankrupt  or  have 
liquidated  his  affidrs  by  arrangement. 

It  was  further  objected  that  there  was 
no  evidence  of  any  intention  to  defraud 
creditors  generally,  and  that  the  intent  to 
defeat  and  delay  a  particular  creditor  did 
not  satisfy  the  words  of  the  3rd  subnaeo- 
tion  of  section  13. 

I  overruled  both  objections,  and  left  the 
question  of  intention  to  defraud  the  cre- 
ditors to  the  jury,  who  convicted  all  the 
prisoners. 

The  question  for  the  opinion  of  the 
Court  is,  whether  I  ought  to  have  decided 
in  favour  of  either  of  the  above  objections. 

No  counsel  appeared. 

Lord  Colsridob,  C.J. — ^I  am  of  opinion 
that  this  conviction  must  be  quashed. 
The  indictment  was  framed  under  sub- 
section 3  of  the  13th  section  of  the  Debtors 
Act,  1869,  which  is  a  statute  for  the  aboli- 
tion of  imprisonment  for  debt,  and  for  the 
punishment  of  &^udulent  debtors.  Al- 
though it  was  passed  at  the  same  time  as 
the  Bankruptcy  Act,  it  is  a  separate  and 
independent  Act,  dealing  no  doubt  with 
cases  in  which  the  fraudulent  debtor  has 
become  subject  to  the  law  of  bankruptcy, 
but  not  with  those  cases  alone.  There  is 
nothing,  therefore,  substantial  in  the  first 
objection  taken — that  the  prisoner  has  not 
become  a  bankrupt,  and  that  his  affidrs 
are  not  in  liquidation.  The  offence  charged 
is  quite  independent  of  bankruptcy ;  other 
sections  apply  only  to  cases  of  bankruptcy 
or  liquidation.  This  one  is  not  so  restricted ; 
it  applies  to  **  any  person,"  whether  bank- 
rupt or  not. 

With  regard  to  the  second  objection 
luised  on  behalf  of  the  defendants,  it  is 
to  be  observed  that  the  indictment  in  each 
count  charges  the  defendants  with  re- 
moving the  property  with  intent  to  defraud 
creditors,  not  to  defraud  a  creditor.  I 
abstain  from  saying  that  an  indictment 
could  not  be  framed  under  this  section, 
upon  which  a  person  might  be  convicted, 
although  all  that  could  be  proved  against 
him  was  an  attempt  to  defraud  one  creditor. 
It  may  be  that  the  fact  of  a  removal  in- 
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tended  to  hare  the  effect,  and  having  the 
effect  of  delaying  and  defrauding  a  creditor, 
might  have  afforded  evidence  for  the  jury 
of  an  intent  to  defraud  creditors,  but  the 
case  was  not  so  left  to  or  considered  by 
the  juiy.  Evidence  sufficient  to  establish 
an  intent  to  defraud  a  particular  creditor 
might  not  warrant  the  inference  of  an 
intent  to  defraud  creditors.  The  attention 
of  the  jury  was  not  directed  to  this  dis- 
tinction ;  and  as  the  direction  of  the  chair^ 
man  was  thus  insufficient,  the  conviction 
cannot  be  upheld. 

Dbnman,  J. — ^The  section  under  which 
this  indictment  was  framed  is  in  Part  2 
of  the  Debtors  Act,  the  heading  of  which 
is  **  Punishment  of  Fraudulent  Debtors." 
I  think  this  &ct  assists  us  in  coming  to  the 
conclusion  that  the  section  applies  not 
only  to  bankrupts  but  to  all  fraudulent 
debtors.  With  regard  to  the  second  ob- 
jection, I  think  it  would  be  wrong  for  the 
Court  to  decide,  without  having  heard  ar- 
gument, that  there  might  not  be  a  case  in 
which  defrauding  a  particular  creditor 
might  afford  evidence  of  intention  to  de- 
fraud creditors  generally.  In  the  present 
case  there  is  nothing  from  which  the 
Court  can  infer  an  intent  to  defraud  cre- 
ditors generally  as  specially  alleged  in  the 
indictment. 

Stkphmn,  J. — I  am  of  the  same  opinion. 
I  think  it  is  clear  from  the  general  course 
of  legislation  that  the  present  sub-section 
was  intended  to  apply  generally,  and  not 
merely  to  bankrupts  and  liquidating 
debtors.  With  regard  to  the  second  ob- 
jection, the  conviction  may  possibly  be 
right;  but  I  agree  that  it  ought  to  be 
quashed,  on  the  narrow  special  ground 
tiiat  the  statement  of  the  case  does  not 
make  it  clear  whether  the  chairman  pro- 
perly left  the  circumstances  to  the  jury. 

Mathbw,  J. — I  am  of  the  same  opinion. 
It  seems  to  me  that  the  chairman  decided 
as  a  matter  of  law  what  ought  to  have 
been  left  for  the  opinion  of  the  jury. 

Cave,  J.,  concurred. 

Carmotian  qwuhed. 
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BeUing  Act  (16  d:  17  Vict,  c,  119),  m.  1 
and  3 — **  ffotise,  Office,  Room  or  otiier 
place**  —  Movable  Box  within  Ring  at 
Races, 

On  the  hearing  of  a  summons  taken 
out  under  16  d&  17  Vict,  c,  119,  it  wcu 
proved  that  the  defendant  stood  on  a  wooden 
box,  in  am  enclosed  spa^  on  a  racecourse, 
commonly  known  as  **  The  Ring,**  and 
there  made  bets  and  received  money  in  pay- 
m,ent  of  the  same,  Tlie  Justices  dismissed 
the  summons  f  on  the  ground  that  the  de/en- 
dant  had  not  been  guilty  of  the  offence  of 
occupying  ''  a  placed*  within  the  meaning  of 
section  Z  of  the  Betting  Act,  for  the  purpose 
of  betting : — Held  {on  appeal),  thMt  the 
summons  was  wrongly  dismissed,  as  the 
wooden  box  in  question  was  a  ^^  place  ** 
within  the  meaning  of  that  section. 

This  was  a  Case  stated  by  Justices  of 
Sutton  Colfield,  under  20  <fe  21  Yict. 
c.  43. 

It  appeared  from  the  case  that  the  re- 
spondent, during  each  day  of  a  race  week, 
stood  on  a  box  in  the  ring,  and  there  made 
bets  and  received  payment  in  respect  of 
the  same.  The  box  was  not  fixed  to  the 
ground,  and  there  was  no  tent,  umbrella 
or  other  distinguishing  mark  of  the  re- 
spondent's position  likely  to  attract  atten- 
tion. A  summons  was  taken  out  against 
the  I'espondent,  under  16  &  17  Yict.  c.  119 
(1),  and  on  the  hearing  the  Justices  dis- 
missed the  summons,  on  the  ground  that 
the  box  on  which  the  defendant  stood 
could  not  be  said  to  be  *'  a  house,  office, 
room  or  other  place  **  within  the  meaning 
of  sections  1  and  3  (1). 

This  dedsion  was  appealed  against. 

(1)  16  &  17  Vict,  a  119.  8.  1:  "No  house, 
office,  room  or  other  place  shall  be  opened,  kept 
or  used  for  the  purpose  of  the  owner,  occupier 
or  keeper  thereof,  or  any  person  using  the 
same  or  any  person  procured  or  employed  by  or 
acting  for  or  on  behalf  of  such  owner,  occupier 
or  keeper,  or  person  using  the  same,  or  of  any 
person  having  the  care  or  management  or  in  any 
manner  conducting  the  busiaess  thereof  betting 
with  persons  resorting  thereto ;  or  for  the  pur- 
pose of  any  money  or  valuable  thing  being 
received  by  or  on  behalf  of  suoh  owner,  occu- 
pier, keeper  or  person  as  aforesaid  as  or  for  the 
consideration  for  any  assurance,  undertaking, 
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Boianquet,  for  the  appellant,  contended 
that  the  box  in  question  did  not  materially 
differ  from  the  stool  and  umbrella,  decided 
in  the  case  of  Bows  v.  Fen  wick  (2)  to  be  a 
place  within  the  meaning  of  section  3  ( 1 ),  as 
it  was  an  "  ascertained  and  fixed  spot/'  It 
is  not  necessary  that  *'  fixed ''  should  mean 
fixed  to  the  earth. 

[Lopss,  J. — But  Bramwell,  L.J.,  in 
Doggett  v.  Cattems  (3)  rests  his  decision 
on  the  fact  that  the  spot  in  question  was 
not  sufficiently  fixed.] 

Shaw  V.  Morley  (4)  shews  that  fixity  to 
the  soil  is  not  necessary.  In  the  csu^e  of 
Ilaigh  V.  The  Corporation  of  Sheffield  (5) 

promise  or  agreement,  express  or  implied,  to  pay 
or  give  thereafter  any  money  or  valuable  thing 
on  any  event  or  contingency  of  or  relating  to 
any  horse  race  or  other  race,  fight,  game,  sport 
or  exercise,  or  as  or  for  the  consideration  for 
secnring  the  paying  or  giving  by  some  other 
person  of  any  money  or  valuable  thing  on  any 
such  event  or  contingency  as  aforesaid;  and 
every  house,  office,  room  or  other  place  opened, 
kept  or  used  for  the  purposes  aforesaid,  or  any 
of  them,  is  hereby  declared  to  be  a  common 
nuisance  and  contrary  to  law." 

Section  3 :  "  Any  person  who  being  the  owner 
or  occupier  of  any  house,  office,  room  or  other 
place,  or  a  person  using  the  same,  shall  open, 
keep  or  use  the  same  for  the  purposes  herein- 
before mentioned,  or  either  of  them ;  and  any 
Con  who,  being  the  owner  or  occupier  of  any 
le,  room,  office  or  other  place,  shall  knowingly 
and  wilfully  permit  the  same  to  be  opened,  kept 
or  used  by  any  other  person  for  the  purposes 
aforesaid,  or  either  of  them,  and  any  person 
having  the  care  or  management  of  or  in  any 
manner  assisting  in  conducting  the  business  of 
any  house,  office,  room  or  place,  opened,  kept  or 
used  for  the  purposes  aforesaid,  or  either  of 
them,  shall,  on  summary  conviction  thereof 
before  any  two  Justices  of  the  peace,  be  liable 
to  forfeit  and  pay  such  penalty  not  exceeding 
1002.  as  shall  be  adjudged  by  such  Justices,  ana 
may  be  further  adjudged  by  such  Justices  to 
pay  such  costs  attending  such  conviction  as  to 
the  said  Justices  shall  seem  reasonable,  and  on 
the  non-payment  of  such  penalty  and  costs,  or 
in  the  first  instance  if  to  the  said  Justices  it 
shall  seem  fit,  may  be  committed  to  the  common 
gaol  or  house  of  correction,  with  or  without 
hard  labour,  for  any  time  not  exceeding  six 
calendar  months.** 

(2)  43  Law  J.  Bep.  M.C.  107;  Law  Bep.  9 
C.P.  839 

(3)  17   Com.    B.    Bep.    N.S.   669 ;   19  ibid. 
766  ;  34  Law  J.  Bep.  C.P.  159. 

(4)  37  Law  J.  Bep.  M.C.  105;  Law  Bep   3 
Exch.  137. 

(5)  44  Law  J.  Bep.  M.C.  17 ;  Law  Bep.  10 
Q.B.  102. 


the  only  difficulty  was  the  largeness  of  l^e 
alleged  place ;  but  large  plots  of  land  have 
been  declared  to  be  places  within  the 
meaning  of  the  statute,  e,g,j  a  pigeon- 
shooting  ground — Eastwoodv.  MeUor(fi) — 
and  a  cricket  field — Haigh  v.  27ie  Corpora- 
tion of  Sheffield  (5).  The  dedsions  of  the 
Judges  go  to  this,  that  you  shall  not  open  a 
place  of  resort,  and  that  the  word  *'  place  '*  in 
sections  1  and  3  is  not  ejusdem  generis  with 
the  preceding  words,  but  means  a  place  used 
for  a  similar  purpose.  It  might  be  almost 
contended  that  the  ring  is  a  ''  place ''  within 
the  statute,  but  the  difficulty  is  that  it  is 
not  used  exclusively  by  any  one,  nor  is  the 
betting  so  connected  with  the  man  who 
takes  the  money  for  the  use  of  the  ring 
that  he  can  be  said  to  use  it  for  the  pur- 
poses of  betting. 

The  respondent  was  not  represented. 

Gbove,  J. — ^I  am  of  opinion  that  the 
decision  of  the  magistrates  cannot  be  up- 
held. They  decidcHd  that  the  wooden  box 
on  which  the  respondent  stood  was  not  a 
place  within  the  meaning  of  16  k  17  Yict. 
c.  119.  8.  1  (1).  The  question  left  to  our 
decision  is  not  happily  put — as  the  box  itself 
cannot  be  a  place-— but  the  question  really 
is,  whether  the  fact  that  this  box  was  kept 
in  one  place  for  the  whole  duration  of  the 
races  constituted  it  a  "  place ''  within  the 
Act) 

The  facts  of  the  case  are :  that  two  per- 
sons, advertising  not  by  printing  but  by 
their  voices,  stood  one  on  a  wooden  box  in 
the  ring,  not  fixed  to  the  ground,  and  one 
at  the  side  of  it,  and  remained  in  l^e  same 
place  in  an  enclosed  space,  there  offering 
to  make  and  making  bets  with  others.  The 
statute  says  this  after  the  preamble  :  [His 
Lordship  then  read  section  1.1  And  the 
words  "  resorting  thereto  "  are  by  no  means 
unimportant.  Similar  words  are  used  in 
section  3,  and  a  penalty  is  affixed  to  any 
contravention  of  the  Act.  I  am  of  opinion 
that  this  box,  which  was  oontinuously 
placed  on  a  certain  spot  in  an  enclosed 
space,  did  in  fact  constitute  a  ''place" 
within  the  meaning  of  the  Betting  Act. 
Unfortunately,  no  counsel  appeared  for  the 
respondent,  but  no  doubt  it  would  have 
been  argued  for  him  that  the  word  "place  " 

(6)  43  Law  J.  Bep.  M.O.  139 ;  Law  Bep.  9 
Q.B.  440. 
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must  be  read  as  being  efusdem  generis  with 
the  preceding  words  '^  house,  office,  room 
or  other  place/'  and  that  this  box  being 
moTable,  though  not  in  feust  moved,  could 
not  be  such  a  place.  Some  of  the  cases  in 
support  of  this  are  strong,  and  have  still 
more  force  if  we  look  at  the  preamble 
to  the  Act,  but  they  are  not  dedsive 
that  way;  whereas  the  cases  of  Shaw 
V.  MorUy  (4),  Bowe  v.  Femvick  (2)  and 
Haigh  v.  Tne  Corporation  of  Sheffield  (5) 
point  more  strongly  the  other  way.  In 
Bows  y.  Fenwick  (2)  the  appellant  had  a 
stool,  a  less  unusual  thing  tiban  a  box,  but 
aboYe  this  he  had  a  large  lunbrella,  with 
"  G.  Bows,  Victoria  Club,  Leeds,'*  printed 
on  it  in  large  letters — which  conistituted  a 
temporary  covering  with  words  of  adver- 
tisement thereon — and,  moreover,  a  card 
was  exhibited,  on  which  was  printed,  ''  We 
pay  all  bets  first  past  the  post."  In  this  case 
the  advertisement  was  oral,  but  this  differ- 
ence does  not  in  my  opinion  aid  us  in  deter- 
mining whether  this  was  a  ^' place."  There 
was,  however,  in  that  case  a  more  impor- 
tant difference,  for  there  the  umbrella  was 
fixed  to  the  ground  by  means  of  a  spike, 
and  on  this  &ct  the  Court  in  their  judg- 
ment laid  much  stress  as  denoting  fixity  of 
place.  Lord  Coleridge,  in  his  judgment, 
distinguishing  the  case  of  Doggett  v.  Cat- 
terns  (3),  says  that  in  that  case  "  there 
was  no  ascertained  place  within  the  ambit 
of  the  park  in  which  the  appellant  carried 
on  his  avocation.  Without  therefore 
quarrelling  with  the  decision  of  the  Ex- 
diequer  Chamber,  which  does  not  at  all  inter- 
fere with  our  present  judgment,  we  find  in 
Shaw  V.  Morley  (4)  a  case  exactly  on  all 
fours  with  the  present.  .  .  .  There  is  a 
sufficient  fixity  of  the  structure,  by  means 
of  the  spiked  umbrella,  to  bring  the  case 
within  the  words  of  the  Act  as  it  is  clearly 
witiiin  the  mischief."  I  think  the  ground 
of  the  decision  of  Lord  Coleridge  was  that 
the  place  was  fixed,  and  the  umbrella  was 
only  considered  as  indicating  a  place  to  the 
public  around.  This  we  see  from  the 
language.  ''  The  thing  described,"  he  says, 
<<  was  clearly  not  a  room,  and  the  question 
remains,  was  it  an  office  or  other  place. 
Possibly  it  might  be  said  to  be  in  some 
sense  an  office,  but  I  am  of  opinion  that 
at  all  events  it  was  a  place." 

Now  in  this  case  the  boi;  is  clearly  within 
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the  definition  enunciated  by  Lord  Cole- 
ridge— that  is  to  say,  it  was  ''an  ascer- 
tained spot  where  the  person  making  the 
bets  carried  on,  at  least  for  the  time,  the 
business  of  betting  with  all  persons  who 
might  resort  thither  for  that  purpose."  In 
deciding  that  case,  I  think  Lord  Coleridge 
did  not  hold  that  the  inscription  on  the  um- 
brella and  the  card  in  themselvesoonstituted 
the  umbrella  a  place  within  the  Act,  but 
that  they  "  indicated  a  fixed  and  ascertained 
place."  This  fixity  of  the  place  was  the 
ground  of  the  decision,  and  the  umbrella 
was  only  important  as  indicating  that.  I 
think  this  would  be  seen  if  one  were  to 
enter  on  the  question,  whether  Lord  Cole- 
ridge would  have  come  to  the  same  conclu- 
sion if  some  other  mode  of  calling  the 
attention  of  the  public  were  adopted.  And 
this  fixity  need  not  be  absolute,  as  in  the 
case  of  fixtures,  so  long  as  there  is  sufficient 
stay  in  one  place  for  the  betting  public  to 
know  where  persons  desirous  of  betting 
may  be  found. 

But  our  decision  does  not  rest  on  that 
case  alone.  There  is  a  case  of  Shaw  v. 
Morley  (4),  in  which  a  strip  of  ground  in 
which  there  were  small  divisions,  and  in 
each  division  a  movable  desk,  was  held  to 
be  ''  an  office  "  and  ''  a  place  "  within  the 
meaning  of  the  Act,  and  Chief  Baron  Kelly 
expressly  held  that  the  absence  of  a  roof 
made  no  difference.  This  strengthens  my 
opinion  that,  in  the  case  of  Bows  v.  Fenwick 
(2),  the  umbrella  was  only  important  as 
indicating  fixity  and  an  ascertained  place. 
The  case  of  Doggett  v.  Cattems  (3)  was 
decided  in  the  same  way  by  the  Court  of 
Common  Pleas ;  but  their  decision  was  re- 
versed in  the  Exchequer  Chamber,  not, 
however,  on  grounds  lessening  the  force  of 
the  two  former  cases,  but  rather  for  reasons 
strengthening  them.  In  that  case  the  bets 
were  made  under  a  tree  in  Hyde  Park,  and 
the  Court  decided  the  case,  on  reasons  dis- 
tinguishing it  from  the  other  cases,  in  such 
a  way  as  to  confirm  my  view  that  this  is 
"  a  place  "  within  the  Act.  Chief  Baron 
Pollock  said :  "  The  opinions  of  the  learned 
Judges  in  the  Court  below  proceed  on  the 
ground  that  the  spot  in  which  the  defen- 
dant exercised  his  calling  was  '  a  place ' 
within  section  3  of  the  statute,  and  I  con- 
cur in  that  view,  so  far  as  I  think  the 
place  being  an  open  one,  and  not  being  a 
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*  house/ '  office '  or  *  room,'  would  not  alone 
prevent  it  from  being  a  place  within  that 
section/'  So,  according  to  the  decision  of 
the  Lord  Chief  Baron,  a  mere  spot,  although 
not  a  *'  house,  office  or  room,"  was  capable 
of  being  a  place  within  the  Act ;  but  that 
it  must  be  capable  of  having  an  owner, 
which  the  spot  in  question  was  not,  for 
there  was  no  fixity  of  tenure,  and  the  crowd 
might  have  pushed  him  away  at  any  mo- 
ment. Two  other  Judges  agreed  with  the 
Lord  Chief  Baron,  and  for  the  same  reasons. 
Baron  Bramwell  said  :  "  I  agree  that  the 
judgment  should  be  reversed,  but  not  on 
the  ground  that  a  person,  to  come  within 
sections  4  and  5  of  the  statute,  must  be  an 
owner  or  occupier  of  the  place,  or  a  person 
acting  on  behalf  of  the  owner  or  occupier. 
The  object  of  the  statute  was  to  put  down 
ascertained  places  of  resort  for  gambling. 
I  think  the  place  in  question  was  not  a 
place  of  that  sort  within  the  contemplation 
of  the  Act." 

I  think  that  in  this  case  there  was  an 
ascertained  place  of  resort  for  gambling, 
and  also  that  it  was  capable  of  having  an 
owner  or  occupier,  if  that  were  necessary 
to  my  decision.  In  Haigh  v.  The  Corpo- 
ration of  Sheffield  (5)  a  cricket  field,  let  by 
the  temporary  owner  for  the  purpose  of 
betting  to  persons  who  had  chairs  dotted 
over  the  ground,  which  were  capable  of 
being  moved  about  within  the  ambit  of  the 
cricket  ground,  was  held  to  be  a  '^  place  " 
within  the  meaning  of  section  3.  AH  the 
cases  go  to  this  point  therefore,  that  to 
be  a  "place"  within  the  Act  the  spot 
in  question  must  be  a  fixed  and  ascertained 
place.  And  the  real  roUio  decidendi  is  to 
ask.  Is  this  a  spot  occupied  or  used  so  far 
permanently  that  it  may  be  known  that 
there  is  a  person  who  stands  in  a  particular 
spot  indicated  by  a  certain  definite  mark 
with  whom  bets  may  be  made  %  I  do  not 
decide  whether  a  person  standing  on  a  spot, 
however  slightly  marked,  as  by  a  circle  cut 
in  the  turf  or  a  heap  of  stones,  would  be 
within  the  Act  if  he  ofiered  to  bet  there ; 
but  in  this  case  I  am  of  opinion  that  this 
was  a  place  within  the  Act. 

As  regards  the  contention  that  the  words 
''  or  other  place  "  are  ejusdem  generis  with 
the  foregoing  words,  this  is  doubtless  the 
general  rule,buteachca8e  must  be  construed 
with  respect  to  its  peculiar  Gutrnmstances, 


and  "  other  place"  may  be  aeeordingly  cosir 
strued  more  or  less  widely.  The  statute  in 
question  aims  at  putting  down  gambling, 
and  preventing  persons  having  fixed  locali- 
ties to  which  oUiers  intending  to  gamble 
may  "  resort."  I  think  that  in  this  case  the 
words  are  not  to  be  restricted  to  the  pre- 
ceding enumeration  of  various  kinds  of 
**  places,"  and  that  therefore  the  decision 
of  the  Justices  must  be  reversed. 

Lopes,  J. — Although  I  had  some  hesi- 
tation as  to  whether  the  &cts  of  this  case 
came  within  the  words  of  the  Act,  I  had 
none  that  they  came  within  the  mischief 
of  it.  The  question  is,  therefore,  it  seems 
to  me,  do  those  facts  constitute  such  a  state 
of  things  as  to  shew  that  the  respondent 
was  using  a  "  place  "  within  the  meaning 
of  the  provisions  of  the  Betting  Act  in 
contravention  of  that  Act  ?  My  first  diffi- 
culty was  that,  apart  from  authority,  it 
seemed  necessary  to  construe  the  words 
**  other  place  "  as  meaning  other  place  of  a 
like  nature  to  "  house,  office  or  room."  But 
that  difficulty  has  been  removed  by  the 
cases  cited,  in  which  the  word  "  place  "  has 
been  held  to  include  sach  a  place  as  a 
cricket  groimd,  and  even  a  place  set  apart 
for  pigeon  shooting.  The  next  difficulty 
was  that  which  I  felt  in  saying  a  wooden 
box  like  this  is  within  the  meaning  of  this 
Act,  which  was  passed  to  put  down  betting- 
houses.  But  in  this  also  my  difficulty  is  re- 
moved by  the  authorities  cited,  the  strongest 
of  which  is  Bows  v.  Femoick  (2),  which 
goes  farther  than  the  others,  llie  expres- 
sions used  by  Lord  Coleridge,  Lord  Jus- 
tice Brett  and  Mr.  Justice  Denman  go 
this  length,  that  any  piece  of  ground  ap- 
propriated by  a  person  offering  to  take  bets 
is  a  "  place  "  within  the  meaning  of  the 
statute.  I  am  satisfied  that  this  case  is 
within  the  principle  of  Bows  v.  Kenwick 
(2),  and  that,  thei^ore,  the  decision  of  the 
Justices  should  be  reversed. 

Decision  reversed,  and  case  remitted  to 
the  Justices, 


Soliciton— F.  N.  Needham,  agent  for  Dale  k 
Yachell,  Birmingham,  for  appellant. 
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[IN  THE  COURT   OF  APPEAL.] 

{THE  BOARD  OF  WORKS  OF 
THE  HACKNEY  DISTRICT 
V.  THE  GREAT  EASTERN 
RAILWAY   COMPANY.* 

Metropolitan  Management  Acts — 18  <t 
19  Vict.  c.  120.  8.  105—25  d;  26  Vict, 
c,  102.  8.  77 — Expenses  of  Paviivj  New 
Street  on  Bridge  vAih  Side  Walls  belariging 
to  Railway  Company — Liability  of  Co7fir 
pany  as  Owner  of  Land  hounding  or  abut- 
ting on  a  Street. 

A  railway  compa/ny  buUt  over  its  line  of 
railway  a  bridge  with  side  walls  supported 
by  piers  standing  on  the  slopes  of  tlie  cutting 
through  which  the  line  ran.  A  road  was 
carried  over  this  bridge^  which  became  a 
new  street  ujithin  the  meaning  of  tlie  Metro- 
politan ManagemeiU  Acts.  Tlie  district 
board  of  works  paved  this  street,  and  called 
on  the  railway  company  to  contribute  to 
the  expenses  of  this  paving,  on  Hie  ground 
that  it  was  an  '^  owner  of  land  bounding 
or  abutting  on  such  new  street,*^  ami  tJiere- 
fore  liable  so  to  contribute  : — Held,  that  tlie 
railway  compcmy  was  liable,  tJia^  t/ie 
bridge  belonged  to  it,  and  that  ths  side 
walls  of  the  bridge  were  land  bounding  or 
abutting  on  the  new  street  within  the  mean- 
ing of  section  77  (f  25  <6  26  Vict.  c.  102. 

Case  stated  by  a  Metropolitan  jiolice 
magistrate. 

A  summons  was  taken  out  by  the  Board 
of  Works  of  the  Hackney  District  to  re- 
cover from  the  Great  Eastern  Railway 
Company  a  sum  of  742.  2s.  Sd.,  ordei-ed  to 
be  paid  by  virtue  of  an  order  of  appoilion- 
ment  made  by  that  Board  of  Works  in 
respect  of  the  cost  of  paving  the  new 
street  or  road,  known  as  Cazenove  Road, 
Stamford  Hill,  in  respect  of  the  bridge  or 
land  in  the  occupation  of  the  railway  com- 
pany, situate  in  said  road. 

The  magistrate  dismissed  the  summons, 
and  on  the  application  of  the  Board  of 
Works  (the  appellants)  stated  a  Case,  the 
material  parts  of  which  were  as  follows : — 

"The  respondents,  under  powei-s  con- 
fen^  upon  them  by  an  Act  of  Parliament, 
built  a  bridge  carrying  Cazenove  Road 

*  Qfratti  Baggallay,  L. J. ;  Brett,  L. J. ;  and 
Holier,  L.J* 
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over  their  line  of  railway,  which  is  in  a 
deep  cutting.'' 

The  sum  of  74/.  28.  Sd.  was  demanded 
as  the  contribution  of  the  railway  company 
as  the  owner  for  a  frontage  of  the  line  of 
railway  on  the  south  side  of  44  feet  8  inches, 
and  on  the  north  side  of  48  feet. 

"  The  road  carried  over  the  line  of  the 
respondents  crosses  it,  running  east  and 
west  on  a  bridge,  which  is  supported  on 
stone  piers,  erected  by  the  railway  company 
upon  the  slope  of  the  cutting  on  either  side 
of  the  line." 

"  No  portion  of  the  land  of  the  respon- 
dents in  respect  of  which  it  is  sought  to 
charge  them  is  or  can  be  used  for  any  other 
purpose  than  for  their  railway." 

"It  was  contended  by  the  respondents 
that  they  were  not  owners  of  land  bound- 
ing or  abutting  upon  the  road  within  the 
meaning  of  the  Acts.'' 

"  I  was  of  opinion  that  the  facts  were  the 
same  (except  that  I  found  the  road  to  be  a 
new  street)  as  in  the  case  of  The  London, 
Brighton  and  Soutfi  Coa^t  Railway  Com- 
pany v.  TJie  Vestry  of  St.  Giles,  CcmberweU 
(1),  and  that  the  respondents  were  not  the 
owners  of  land  bounding  or  abutting  on 
the  road  within  the  meaning  of  the  Acts." 

"The  question  for  the  opinion  of  the 
Court  is  whether  the  respondents  are  liable 
to  pay  the  sum  demanded  to  the  appli- 
cants." 

The  Queen's  Bench  Division,  following 
the  judgment  in  The  London,  Brighton 
and  South  Coast  Railway  Company  v.  The 
Vestry  of  St.  Giles,  Camberwell  (1),  gave 
judgment  for  the  railway  company,  but 
gave  leave  to  appeal. 

The  Board  of  Works  appealed. 

^iV  H.  Giffard,  Q.G.  (with  him  Pol^and), 
for  the  appellants. — The  question  is  whether 
the  railway  company,  whose  line  passes  in 
a  cutting  under  the  road,  which  there  is 
carried  over  a  bridge  with  a  parapet  wall 
on  each  ride,  is  liable  to  contribute  the 
expenses  of  paving  a  new  street,  as  being 
the  owner  "  of  land  bounding  or  abutting 
on  such  street."  Section  105  of  the  Metro- 
politan Act,  1855  (2)  renders  the  owners 

(1)  48  Law  J.  Rep.  M.C.  184;  Law  Bep.  4 
£x.  D  239 

(2)  18  &  19  Vict.  c.  120.  8.  106 :  "  In  case  the 
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of  houses  forming  a  street  liable  to  contri- 
bute to  the  expenses  of  paving  a  new 
street,  and  section  77  of  the  Metropolitan 
Management  Act,  1862  (3),  imposes  the 


owners  of  the  honses  forming  the  greater  part 
of  any  new  street  laid  out  or  made,  or  here- 
after to  be  laid  out  or  made,  which  is  not 
paved  to  the  satisfaction  of  the  vestry  or  district 
board  of  the  parish  or  district  in  which  such 
street  is  sitaate,  be  desirous  of  having  the  same 
paved  as  hereinafter  mentioned,  or  if  such  vestry 
or  board  deem  it  necessary  or  expedient  that  the 
same  should  be  so  paved,  then,  and  in  either  of 
such  cases  such  vestry  or  board  shall  well  and 
sufficiently  pave  the  same,  either  throughout  the 
whole  breadth  of  the  carriage  way  and  foot-paths 
thereof  or  any  part  of  such  breadth,  and  from 
time  to  time  keep  such  pavement  in  good  and 
sufficient  repair ;  and  the  owners  of  the  houses 
forming  such  street  shall  on  demand  pay  to 
such  vestry  or  board  the  amount  of  the  esti- 
mated expenses  of  providing  and  la3ring  such 
pavement  (such  amount  to  be  determined  by 
the  surveyor  for  the  time  being  of  the  vestry  or 
board) ;  and  in  case  such  estimated  expenses 
exceed  the  actual  expenses  of  such  paving,  then 
the  difference  between  such  estimated  expenses 
and  such  actual  expenses  shall  be  repaid  by 
the  said  vestry  or  board  to  the  owners  of  houses 
by  whom  the  said  sum  of  money  has  been  paid  ; 
and  in  case  the  said  estimated  expenses  be  less 
than  the  actual  expenses  of  such  paving,  then 
the  owners  of  the  said  houses  shall  on  demand 
pay  to  the  said  vestry  or  board  such  further  sum 
of  money  as  together  with  the  sum  already 
paid  amounts  to  such  actual  expenses." 

(3)  26  &  26  Vict.  c.  102.  s.  77 :  "Where  any 
vestry  or  district  board  shall,  under  powers 
given  by  the  105th  section  of  the  firstly  recited 
Act,  have  paved,  or  be  about  to  pave,  any  new 
street,  the  owners  of  the  land  abounding  or 
abutting  on  such  street  shall  be  liable  to  con- 
tribute to  the  expenses  or  estimated  expenses 
of  paving  the  same,  as  well  as  the  owners  of 
houses  therein,  provided  that  it  shall  be  lawful 
for  the  vestry  or  district  board  to  charge  the 
owners  of  land  in  a  less  proportion  than  the 
owners  of  house  property,  should  they  deem  it 
just  and  expedient  to  do  so  ;  and  any  such  costs 
or  expenses,  including  the  cost  of  paving  at  the 
points  of  intersection  of  streets,  and  all  such 
incidental  costs  and  charges,  shall  be  appor- 
tioned by  the  vestry  or  board,  and  shall  be 
recoverable  either  before  the  work  shall  be  com- 
menced, or  during  its  progrevss,  or  after  its  com- 
pletion ;  and  it  sliall  be  lawful  for  the  vestry  or 
district  board,  at  their  discretion,  to  accept 
payment  of  the  amount  apportioned  or  cliarged 
in  respect  of  each  liousc  or  premises  by  instal- 
ments spread  over  a  period  not  exceeding  twenty 
years,  and  any  such  amount  shall  be  recoverable 
from  the  present  or  any  future  owner  of  the 


same  liability  upon  the  owners  of  land 
bounding  or  abutting  on  a  new  street.  The 
Case  states  that  this  is  a  new  street,  and  it 
is  submitted  that  the  railway  company, 
which  owns  the  land  through  which  the 
cutting  has  been  made,  and  which  also 
owns  the  bridge,  is  liable  to  contribute  to 
the  expenses  of  paving  this  new  street. 
Section  77  (3)  provides  tliat  owners  of  land 
may  be  charged  in  a  less  proportion  than 
the  owners  of  house  property,  and  the 
burden  is  not  a  recurring  burden,  it  is  im- 
posed once  for  all,  so  that  there  is  no  hard- 
ship jn  the  enactment.  The  railway  com* 
pany  owns  everything  which  abuts  on  this 
part  of  the  road ;  it  has  made  a  catting,  but 
the  land  on  which  the  rails  are  laid  still 
abuts  on  the  sti*eet,  and  the  fact  that  it  lies 
at  a  lower  level  makes  no  difference ;  the 
buttresses  and  the  parapet  walls  also  abut 
on  the  new  street,  so  that  the  company  is 
liable  to  pay  the  sum  demanded.  The 
LoTvdon  and  North  Western  Railway  Com- 
pany V.  The  Vestry  of  the  Pwrish  of  St. 
Pancras  (4)  supports  this  argument,  for  it 
was  there  decided  that  a  imlway  which 
ran  in  a  cutting  18  feet  9  inches  below  the 
level  of  the  street  bounded  the  street 
within  the  meaning  of  this  Act.  Higgins 
V.  Harding  (5)  decided  that  an  open  space 
at  the  foot  of  a  railway  embankment  was 
land  within  this  Act,  and  so  liable  to  con- 
tribute to  the  expenses  of  paving  a  new 
street.  In  Arnett  v.  The  London  and 
North  Western  Railway  Company  (6)  it 
was  held  that  a  railway  company  was  liable 
to  be  rated  for  walls  on  each  side  of  a 
bridge  over  the  railway.  Heliance  may  be 
placed  by  the  railway  company  .on  the 
decision  in  Tlie  London^  BrigJUon  and 
South  Coast  Railway  Company  v.  Tits 
Vestry  of  St.  Gil^s,  Camherwdl  (1) ;  but  as 
the  Court  there  held  that  the  road  in  ques- 
tion was  not  a  new  street  within  the 
meaning  of  the  Act  the  rest  of  the  judg- 
ment becomes  immaterial,  and  can  only  be 
considered  as  obiter  dictum.     This  road  is 

premises,  either  by  action  at  law  or  in  a  sum- 
mary manner  before  a  Justice  of  the  ixsace,  at 
the  option  of  the  vestry  or  board." 

(4)  17  Law  Times,  N.S.  654. 

(5)  42   Law  J.   Rep.   M.C.  31 ;  Law  Rep.  8 
Q.B.  7. 

(6)  20  Law  Times,  O.S.  80. 
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a  street,  it  rests  on  the  bridge,  which  is 
the  property  of  the  railway  company,  and 
the  bridge  rests  on  land  belonging  to  the 
company,  and  must  itself  be  considered  as 
land,  and  the  company  therefore  is  liable  to 
contribute  to  the  expenses  of  paving  this 
street.  The  company  might  build  houses 
on  arches,  as  has  been  done  in  Westminster 
Bridge  Boad,  or  as  is  the  case  at  the  Hoi- 
bom  Yiaduct,  so  that  the  question  of  level 
must  be  immaterial. 

Charles  J  Q,C.,  and  French,  for  the  rail- 
way company. — The  authorities  cited  do 
not  tell  against  the  contention  of  the  rail- 
way company,  for  The  St,  Pancraa  Case  (4) 
only  decided  that  a  landowner  whose  land 
abuts  on  a  street  cannot  relieve  himself 
from  liability  by  building  a  dead  wall 
without  any  means  of  communication  with 
the  street  along  the  front  of  his  property, 
the  question  there  was  whether  non-access 
to  the  street  relieved  the  landowner  of 
liability.  Higgina  v.  Harding  (5)  is  in 
favour  of  the  railway  company,  for  if  the 
contention  of  the  appellants  were  correct 
the  railway  company  would  in  that  case 
have  been  rated  for  the  span  of  the  arch ; 
and  the  decision  in  that  case  only  amounts 
to  this,  that  where  land  physically  touches 
the  street  it  is  then  liable  to  contribute. 
The  land  of  this  railway  company  does  not 
either  bound  or  abut  on  the  new  street,  for 
the  level  of  the  line  itself  is  far  below  the 
street,  and  a  street  does  not  go  down  to 
the  centre  of  the  earth,  as  only  a  limited 
quantity  of  land  can  be  said  to  form  the 
street — CoverdaU  v.  CharUon  (7).  The 
road  under  which  this  line  of  railway 
goes  is  a  highway,  and  the  company  was 
obliged  to  make  this  bridge  by  8  Yict. 
c.  20.  s.  46  (8),  but  the  bridge  and  the  walls 

(7)  48  Law  J.  Rep.  Q.B.  128 ;  Law  Rep.  4 
Q.B.  D. 

(8)  8  &  9  Vict.  c.  20.  s.  46 :  "  If  the  line  of 
the  railway  cross  any  turnpike  road  or  public 
highway,  then  (except  where  otherwise  provided 
by  the  special  Act),  either  snch  road  shall  be 
carried  over  the  railway,  or  the  railway  shall  be 
carried  over  snch  road,  by  means  of  a  bridge  of 
the  height  and  width  and  with  the  ascent  or 
descent  by  this  or  the  special  Act  in  that 
behalf  provided;  and  such  bridge,  with  the 
immediate  approaches  and  all  other  necessary 
works  connected  therewith,  shall  be  executed, 
and  at  all  times  thereafter  maintained  at  the 


do  not  belong  to  the  company,  although 
they  have  to  repair  them. 

[Brbtt,  L.J. — Surely  the  bridge  must 
belong  to  the  railway  company  ?] 

[Sir  II,  Giffa/rd, — At  one  time  it  was 
believed  that  the  road  in  question  was  a 
highway,  but  it  is  now  stated  by  the  parish 
surveyor  that  it  was  not  one.] 

The  railway  company  believes  that  it 
was  a  highway,  and  it  is  hardly  likely  the 
company  would  have  made  this  bridge  had 
it  not  been  one.  The  railway  company 
put  walls  to  the  bridge  to  prevent  the 
possibility  of  an  indictment  for  a  danger- 
ous nuisance ;  but  these  walls  cannot  con- 
stitute the  company  a  landowner  whose 
land  bounds  or  abuts  on  the  street.  The 
walls  are  not  built  on  land  such  as  is  con- 
templated by  section  77  (3),  for  it  is  not 
land  available  for  use,  and  so  it  cannot  be 
treated  as  land  liable  to  this  assessment. 
Iiand  in  the  statute  in  question  is  land 
limited  both  in  height  and  depth,  and  can- 
not be  held  to  refer  to  land  lying  at  a  level 
far  below  the  street. 

[Brett,  L.J. — Take  the  case  of  Old 
London  Bridge,  on  which  houses  stood, 
might  not  this  company  build  a  wide 
bridge  with  houses  on  either  side  or  with 
a  covered  station,  and  would  these  not  be 
liable  to  assessment  9  Baggallat,  L.J. — 
Does  not  the  Thames  bound  the  roadway 
which  runs  on  the  embankment  11 

In  the  case  of  London  Bridge  there  was 
land  which  could  be  put  to  available  use. 

If  this  road  was  a  highway,  then  the 
railway  company  was  bound  to  build  the 
bridge,  and  it  is  bound  to  maint>ain  it,  its 
approaches  and  aU  necessary  works  at 
all  times  thereafter ;  in  this  is  included  not 
only  the  structure  of  the  bridge,  but  also 
the  metalling  of  the  road — The  North 
Staffordshire  Railway  Compa/ny  v.  Dale 
(9)  ;  and  if  the  company  is  bound  to  make, 
to  metal  and  at  all  times  to  repair  this 
road  or  street,  then  it  cannot  be  liable  to 
contribute  to  the  expenses  incurred  by  the 

expense  of  the  company ;  provided  always,  that 
with  the  consent  of  two  or  more  Justices  in 
petty  sessions  as  after  mentioned,  it  shall  be 
lawful  for  the  company  to  carry  the  railway 
across  any  highway  other  than  a  public  carriage 
road  on  the  level." 
(9)  8  B.  &  B.  836 ;  27  Law  J.  Bep.  M.C.  147, 
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Board  of  Works  in  paving  thia  street,  for 
the  duty  of  the  railway  company,  which  is 
defined  by  the  Railways  Clauses  Act,  can- 
not be  varied  or  increased  by  the  action  of 
the  Board  under  the  Metropolitan  Manage- 
ment Acts.  This  bridge  is  not  now  the 
property  of  the  company,  for  it  has  been 
declared  to  be  a  sti'eet,  and  the  word 
"  street "  includes,  by  the  interpretation 
clause  in  section  250  of  18  &  19  Vict.  c. 
120,  "  any  road,  bridge,  not  being  a  county 
bridge";  so  that  the  whole  bridge  has 
become  a  street,  and  has  passed  out  of  the 
ownei-ship  of  the  railway  company. 

Cur,  adv,  mdL 

Baggallay,  L.J.  (on  April  21). — The 
question  raised  on  this  appeal  is,  whether 
the  Great  Eastern  Railway  Company  is 
liable  to  contribute  to  the  expenses  of 
paving  a  certain  street.  Cazenove  Road  is  a 
new  street  within  the  meaning  of  the  Metro- 
politan Management  Act,  1855,  and  it  has 
been  paved  by  the  Board  of  Works  for  the 
district  pursuant  to  section  105  of  that 
statute  (2).  Under  the  combined  operation 
of  section  105  of  the  Metropolitan  Manage- 
ment Act,  1855  (2),  and  section  77  of  the 
Metropolitan  Amendment  Act,  1862  (3), 
the  parties  liable  to  contribute  are  the 
owners  of  the  houses  forming  the  street, 
and  the  owners  of  the  land  bounding 
or  abutting  on  the  street.  In  this  case 
the  railway  company  constructed  its  rail- 
way in  a  deep  cutting  at  right  angles 
to  the  road,  and,  under  the  powers  of 
its  Act,  built  a  bridge  across  the  rail- 
way. It  is  contended  by  the  Board  of 
Works  that  the  railway  company  is  liable 
to  contribute  to  the  expenses  of  paving  a 
new  street  which  is  carried  across  this 
bridge,  on  the  ground  that  it  owns  land 
which  bounds  or  abuts  on  the  new  street; 
the  railway  company  denies  that  its  land 
does  so  bound  or  abut,  and  further  con- 
tends that,  as  by  the  operation  of  the 
Railway  Clauses  Consolidation  Act  (8),  it 
is  obliged  to  maintain  the  bridge  and  the 
road  over  it,  there  can  therefore  be  no 
liability  on  the  company  to  contribute  to 
the  expenses  of  paving  the  street  itself. 

The  Case  stated  by  the  magistrate  states, 
in  paragraph  2,  that  ^'the  respondents* 


(that  is,  the  railway  company),  ^' under 
powers  conferred  on  them  by  an  Act  of 
Parliament,  built  a  bridge,  carrying  Caze- 
nove Road  over  their  line  of  railway, 
which  is  in  a  deep  cutting."  And  in 
paragraph  4,  it  is  stated  that  '^the  road 
carried  over  the  line  of  the  respondents, 
crosses  it,  running  east  and  west,  on  a 
bridge,  which  is  supported  on  stone  piers 
erected  by  the  railway  company  upon 
the  slopes  of  the  cutting  on  either  side  of 
the  line."  The  magistrate  held,  on  a  sum- 
mons taken  out,  that  the  railway  company 
did  not  own  land  within  the  meaning  of 
the  statute,  and  he  also  found  as  a  fact 
that  the*  road  in  question  was  a  new  street. 
We  have  looked  at  photographs  of  the 
hcus  in  quOy  which  have  been  refeired  to 
by  both  parties  to  this  appeal,  and  I  have 
derived  material  assistance  from  them.  It 
appears  that  there  is  an  open  path  leading 
from  the  road  to  the  line  of  the  railway 
company,  and  it  is  admitted  that  the  com- 
pany is  liable  to  be  assessed  for  that  path- 
way ;  but  then  there  are  also  side  walls  to 
the  bridge,  and  these  stand  on  an  under- 
structure  carried  down  to  land  which 
belongs  to  the  railway  company.  It  seems 
to  me  that  these  walls  so  standing  on 
these  buttresses  are  all  land,  that  the  land 
at  the  bottom  of  the  structure  has  on  it 
the  arch  and  the  stone-work  which  supports 
the  bridge  on  which  the  street  is  laid. 
Now  this  is  the  street  which  the  board 
has  paved,  and  this  street  is  bounded 
by  these  walls,  which  stand  on  land  be- 
longing to  the  railway  company,  so  that 
they  are  themselves  land  which  the  railway 
company  owns.  Some  stress  has  been  laid 
in  argument  on  the  decision  of  the  Exche- 
quer Division  in  The  Lond(my  Brighton 
and  SoiUh  Coast  Baihcay  Company  v.  The 
Vestry  of  St,  Giles,  Camherwell  (I).  If  in 
the  present  case  the  whole  of  the  bridge 
were  the  street,  if  there  were  no  walls 
such  as  exist  in  this  case,  then  the  present 
case  would  doubtless  resemble  that  to  which 
I  have  referred.  It  appears  that  the  ma- 
gistrate felt  himself  bound  by  that  caae, 
and  that  it  was  not  attempted  to  distin- 
guish the  two  cases  either  before  him  or  in 
the  Divisional  Court;  so  that  the  Divisional 
Court  formally  approved  the  judgment  of 
t^he  magistrate,  and  gave  leave  to  appeal. 
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I  do  not  conaider  it  neoeesarj  to  say  what 
opinion  I  should  form  if  the  whole  of  the 
bridge  were  the  street,  and  if  there  were 
no  such  walls  as  exist  inthiscase ;  I  do  not 
say  that  I  should  then  follow  the  decision 
in  the  case  of  The  Brighton  Railway  Com- 
pany V.  St.  GiieSf  CamherweU  (1).  There 
is  doubtless  much  which  might  be  urged 
on  the  other  side ;  but  there  is  a  clear  dis- 
tinction between  that  case  and  the  present 
case. 

Then  it  was  further  argued  on  behalf  of 
the  railway  company  that,  as  it  is  obliged 
by  section  46  of  the  Railway  Clauses  Con- 
solidation Act  (8)  to  repair  the  bridge,  the 
approaches  and  all  other  necessary  works 
connected  therewith,  the  company  could 
not  be  liable  to  contribute  to  the  expenses  of 
paving  this  street.    I  am  not  able  to  follow 
that  argument,  and  I  have  some  difficulty 
in  appreciating  it.   It  does  not  appear  to  me 
that  an  owner  of  land  who  is  supposed  to 
derive  some  benefit  from  the  construction 
of  a  street,  and  who  is  therefore  called  on 
to  contribute  to  the  expenses  of  paving 
that  street,  can  be  relieved  from  that  liabi- 
lity by  a  provision  in  a  statute  which  im- 
poses on  him  a  liability  to  repair  from  time 
to  time  the  bridge  on  which  that  street  is 
laid.     It  has  been  said  that  the  Board  of 
Works  has  by  their  action  relieved  the  rail- 
way company  of  a  portion  of  the  expenses 
which  would  otherwise  fall  on  it ;  but  I  am 
of  opinion  that  we  cannot  measure  the  pro- 
portion between  the  two  liabilities  on  one 
side  or  the  other.    If  the  railway  company 
should  be  inclined  to  deny  all  liability  to 
repair  the  bridge  hereafter,  it  appears  to 
me  that  it  may  have  to  consider  well  be- 
fore it  relies  on  this  argument.     I  think 
that  this  appeal  mast  be  allowed ;  that  the 
company  is  liable  to  contribute   to  the 
expenses  incurred  in  paving  this  street, 
whioh  the  Case  states  was  a  street  over 
the  whole  length  of  the  bridge. 

Brett,  L.J. — ^I  am  sorry  that  in  this 
case  we  have  not  the  advantage  of  having 
the  opinion  of  the  Judges  of  the  Queen's 
Bench  Division  for  our  guidance.  It  ap- 
pears that  the  Court  considered  that  it  was . 
bound  by  the  case  of  The  London,  Brighton 
and  South  Coast  Railway  Company  v.  The 
Vestry  of  St,  OiltSy  CamherweU  (1);  but 


as  the  Court  in  that  case  held  that  the 
road  was  not  a  new  street  within  the  sta- 
tute,  the  remainder  of  the  decision  waa  in 
fact  obiter. 

In  the  case  now  before  us  the  railway 
runs  in  a  deep  cutting,  over  which  the  road 
is  carried  on  a  bridge ;  the  Board  of  Works 
has  ti^eated  the  whole  or  part  of  this  road 
as  a  street,  and  the  magistrate  has  found 
as  a  fact  that  it  is  a  new  street  within  the 
meaning  of  the  Metropolitan  Management 
Acts.     The  Board  resolved  to  pave  it,  and 
then  called  on  the  railway  company  to 
contribute  to  the  expenses  of  paving  the 
whole  of  the  street,  and  that  in  respect  of 
the  whole  length  of  the  bridge  from  begin- 
ning to  end.     The  question  is  whether  the 
Board  is  entitled  so  to  assess  the  railway 
company.     The  Board  alleges  that  it  is  so 
entitled  on  two  grounds.     It  alleges,  in 
the  first  place,  that  it  is  entitled  to  assess 
the  railway  company  in  respect  of   the 
whole  length  of  the  bridge,  because  the. 
company  owns   the    land  on  which  the 
buttresses  which  support  the  bridge  are 
built,  and  also  because  the  company  owns 
the  land  on  which  the  lines  are  laid  on  the 
low  level  below  the  bridge,  so  that,  as 
the  board  alleges,  land  belonging  to  the 
company  bounds  or  abuts  on  the  street. 
The  Board  does  not  merely  say  that  it  can 
assess  the  railway  company  in  respect  of 
the  land  on  which  the  buttresses  stcuid,  but 
it  claims  to  assess  the  company  in  respect 
of  the  whole  width  of  the  land  on  which 
the  rails  are  laid. 

Further,  the  contention  of  the  Board  is 
that,  supposing  that  the  company  cannot 
be  assessed  in  respect  of  the  land  at  the 
low  level  on  which  the  rails  are  laid,  still 
that  the  company  is  liable  to  be  assessed 
in  respect  of  the  walls  on  either  side  of 
the  bridge;  for  the  Board  contends  that 
these  walls  are  land  belonging  to  the  rail- 
way company  and  bounding  or  abutting 
on  the  street.  With  regaid  to  the  first 
contention,  the  Board  have  to  contend  that, 
even  supposing  the  bridge  not  to  belong  to 
the  company,  and  the  buttresses  not  to  be- 
long to  the  company,  and  the  buttresses 
not  to  stand  on  land  belonging  to  the  com- 
pany, but  supposing  the  company  to  own 
the  low  level  land  which  touches  l^e  but- 
tresses and  which  runs  under  the  arpb- 
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way  of  the  bridge,  then  the  company 
owns  the  land  on  the  low  level,  and  that 
the  Board  would  be  entitled  to  assess  it 
for  that  land  in  respect  of  the  whole  length 
of  the  bridge. 

We  have,  therefore,  to  decide  what  is 
the  true  construction  of  the  statute.  The 
Act  of  1855  (2)  rendered  houses  alone 
liable  to  this  assessment;  the  Act  of 
1862  (3)  rendered  land  also  liable.  The 
earlier  Act  rendered  owners  of  houses 
forming  the  street  liable  to  contnbute, 
whereas  that  liability  is  by  the  later  Act 
imposed  on  the  owners  of  land  bounding 
or  abutting  on  such  street.  My  view  is 
that  the  later  statute  applies  to  land  which 
is  in  the  same  position  with  regard  to  the 
street  as  the  houses  were  to  which  the 
first  Act  applies;  so  that  I  do  not  feel  able 
to  agree  with  the  terms  of  part  of  the 
judgment  of  Mr.  Justice  Hawkins  in  The 
London,  Brighton  and  South  Coast  Bail- 
way  Company  v.  The  Vestry  of  St,  Giles, 
Camberwell  (1),  as  to  such  lands  being 
liable  which  would  have  been  liable  under 
section  105  of  the  1855  Act,  had  those 
lands  been  occupied  by  houses.  That  ap- 
pears to  me  to  be  too  narrow  a  construc- 
tion of  the  statute.  The  land  contem- 
plated by  the  second  Act  must  be,  as  it 
seems  to  me,  land  in  the  same  position  with 
regard  to  the  street  as  the  houses  men- 
tioned in  the  first  Act,  so  that  the  words 
"  forming  such  street,"  which  we  find  in 
the  earlier  Act,  are  equivalent  to  the  words 
"  bounding  or  abutting  on  such  street," 
which  are  in  the  later  Act.  If  this  be  so, 
then  the  land  lying  at  the  low  level  would 
abut  on  the  street;  the  quastion  cannot 
depend  on  a  mere  degree  of  level,  for  land 
might  lie  at  a  level  considerably  lower 
than  the  street,  and  yet  houses  might  be 
built  upon  such  land  which  could  only  be 
approached  from  the  street  by  steps  or  in 
some  sach  way.  I  will  not  say  whether 
such  land  would,  if  there  were  no  hoases 
on  it,  abut  on  the  street — I  will  not  say 
whether,  to  take  an  instance  which  has 
been  referred  to,  Farringdon  Street  abuts 
on  or  bounds  the  street  which  runs  on 
the  Holbom  Viaduct — for  it  is  not  neces- 
sary to  decide  this,  and  I  decline  to  do 
so.  It  is  sufficient  to  say  that  in  this 
case   the    railway   company   owns   land 


within  the  meaning  of  the  statute  which 
bounds  or  abuts  on  the  street  for  the  whole 
length  of  the  bridge.  The  street  is  on  the 
bridge,  but  it  is  only  the  width  of  the 
roadway  and  the  footway,  the  walls  are 
not  part  of  the  street  any  more  than  the 
houses  with  their  front  walls  are  part  of 
the  street.  What  arc  these  walls  of  this 
bridge?  They  are  walls  supported  by 
peinnanent  works  fixed  into  the  land  which 
lies  at  the  low  level,  or  into  the  embank- 
ment on  either  side  of  the  lines  laid  on 
that  land,  it  matters  not  which— these 
works  are  fixed  into  the  land,  and  these 
buttresses  or  supports  are  part  of  the  land. 
It  seems  to  me  that  the  walls  which  are 
supported  by  the  fixed  building  and  also 
the  walls  where  they  pass  over  the  span 
of  the  arch  are  all  land  within  the  mean- 
ing of  this  statute;  if  the  whole  of  this 
street  were  taken  up  the  bridge  and  the 
walls  would  remain,  and  they  would  be 
land,  even  though  there  was  no  street. 
Then  whose  is  this  land  f  This  land  con- 
sists of  these  walls,  and  they  are  built  on 
land  belonging  to  the  company,  and  them- 
selves belong  to  the  company,  for  they 
are  not  part  of  the  street.  Now,  if  this  be  so, 
what  relative  position  do  these  walls  bear 
to  the  street)  The  case  of  Old  London 
Bridge  was  put  during  the  argument^  and 
the  counsel  for  the  railway  company  ad- 
mitted that  the  houses  on  that  bridge 
must  be  considered  as  abutting  on  the 
street  over  that  bridge ;  so  also  with  regard 
to  the  Holbom  Viaduct,  there  are,  I  believe, 
houses  at  each  end  of  the  viaduct,  and 
there  seems  no  reason  why  they  should 
not  be  extended  along  both  sides  of  the 
viaduct,  in  which  case  they  would  form  a 
street.  It  is  conceded  that  the  frontage 
to  the  street  is  what  we  have  to  consider, 
and  that  the  nature  of  the  building  or  the 
width  of  the  land  is  of  no  importance. 
These  walls  bound  the  street  along  the 
whole  length  of  the  bridge,  so  that  the 
question  of  the  land  at  the  low  level  need 
not  come  into  our  consideration.  If,  in- 
deed, the  owners  of  land  were  rated  ac- 
cording to  the  value  of  their  land,  t^en 
the  question  might  arise  whether  these 
walls  were  of  any  value,  but  as  the  assess- 
ment is  on  the  frontage  alone,  the  ques- 
tion of  value  is  wholly  immaterial,    I  am. 
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therefore,  of  opinion  that  the  railway 
company  is  liable  to  be  assessed  in  respect 
of  the  whole  length  of  this  bridge,  because 
the  walls  belong  to  the  company — walls 
which  are  equivalent  to  land,  because  they 
are  built  in  a  permanent  manner  upon 
land  belonging  to  the  company ;  and  I  do 
not  stop  to  enquire  whether  this  decision 
is  or  is  not  consistent  with  the  case  of 
The  London,  Brighton  and  South  Coast 
BaUway  Company  v.  The  Vestry  of  St. 
Giles,  Camberwell  (1). 

The  only  remaining  question  is  as  to  the 
point  raised  on  behalf  of  the  railway  com- 
pany to  the  effect  that  its  liability  under 
the  Metropolitan  Management  Acts  is  can- 
celled by  a  duty  imposed  by  the  Bailways 
Clauses  Consolidation  Act.  I  confess  that 
I  had  great  difficulty  in  following  this  argu- 
ment ;  but  I  am  of  opinion  that  it  is  un- 
tenable. Assuming  that  what  goes  over  the 
bridge  is  a  new  street,  then  it  is  clear  that 
the  Board  has  a  right  to  pave  it — this  is 
expressly  enactod ;  and  the  Board  has  also 
by  the  statute  a  right  to  call  on  the  rail- 
way company  to  contribute  to  the  expense. 
Is  there,  then,  anything  to  do  away  with 
the  prima  facte  right  of  the  Board  to  do 
thisf  There  is  certainly  no  express  pro- 
vision that  if  the  railway  company  is 
liable  to  repair  before  the  Board  pavas  the 
street,  then  that  the  company  shall  not 
be  liable  to  contribute  to  the  expense  of 
paving  when  the  Board  does  pave  it. 
There  can  be  no  implied  limitation  to 
that  effect  unless  the  whole  of  the  statute 
under  which  the  railway  company  alleges 
this  limitation  is  inconsistent  with  the 
prima  facie  right  of  the  Board. 

It  is  said  that  it  is  inconsistent  because 
the  railway  company  is  bound  to  repair 
the  road  before  it  becomes  a  street;  but 
that  is  not  inconsistent  with  the  right  of 
the  Board  to  pave  the  street,  and  then  to 
call  on  the  railway  company  to  contri- 
bute. It  is  urged  that  we  should  now 
decide  whether  the  railway  company  can 
be  bound  to  repair  hereafter  this  street  thus 
paved  ;  1  ut  I  decline  to  do  so  now,  for  it 
will  be  time  to  do  so  when  that  case  and 
that  question  come  befoi*e  the  Court. 

HoLKEB,  L.J. — It  appears  to  me  that  the 
only  question  which  it  waa  intended  should 


be  presented  to  the  Court  is  whether  the 
railway  company  does  own  land  bounding 
or  abutting  on  this  street.     It  is  confessed 
that  the  railway  company  owns  some  land 
which  does  so  bound  or  abut,  for  it  owns 
a  path  in  respect  of  which  it  has  paid  a 
contribution  to  the  expenses  of  paving  the 
street  in    question.      The  company  also 
owns  the  piers  which  support  the  walls, 
and  the  walls  which  form  the  parapets  of 
the  street.     It  is  urged  that  the  whole  of 
the  land  of  the  railway  company  is  land 
which  abuts  on  this  street ;  but  I  am  of 
opinion  that  it  is  difficult  to  say  that  all 
the  land  on  which  the  lines  of  rail  are  laid 
and  the  whole  of  the  slopes  of  the  cutting 
abut  on  the  street,  for  the  street  does  not, 
as  it  seems  to  me,  extend  down  to  the 
railway  lines,  but  only  extends  downwards 
to  a  certain  limited  depth.     It  might  be 
urged  that  the  land  in  the  centre  of  the 
line  of  railway  bounds  the    street,  and 
therefore  comes  within  the  statute ;  but  I 
am  not  certain  that  this  is  so,  nor  is  that 
the  ground  on  which  I  decide  that  this 
appeal   must  succeed.     The  question   is, 
does  the  railway  company  own  land,  taking 
that  word  in  its  legal  sense,  which  abuts 
on  or  bounds  this  street?     According  to 
the  authorities  and  by  admission,  it  is  of 
no  importance  whether  the  land  is  ac- 
tually benefited  by  the  paving  or  not,  or 
whether  the  land  can  be  used  as  sites  for 
houses  or  not.     It  appears  to  me  that  it  is 
clear  from  the  statements  in  the  case,  as 
well  as  from   the  photographs,  that  the 
parapet  walls  are  in  a  legal   sense  land 
which  abuts  on  the  street  which  has  been 
paved.     There  is  a  decision  in  The  St. 
Fancras  Case  (4)  that  in  the  case  of  a  rail- 
way which  ran  at  a  depth  of  eighteen  feet 
below  a  street,  and  where  there  was  a  wall 
sepai-ating  the  land  of  the  railway  from 
the    street,   the    wall   came   within    the 
statute,  and  that  there  was  in  that  case 
property  abutting  on  the  street  because 
the  wall  is  a  raised  part  of  the   land. 
It  is  admitted  by  the  respondent  railway 
company,  that  if  these  walls   were  solid 
from  the  top  to  the  bottom  they  would 
then  be  land ;  so  that  the  case  is  reduced 
to  this  nan-ow  point,  whether  these  walls 
are  not  land  because  they  are  not  solid  or 
continuous,  and  because  one  part  is  thrown 
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across  a  chasm  or  cuttiog.  Can  it  be  said 
that  the  parapet  walls,  which  rest  on  piers 
built  on  the  slopes  of  the  railway  and 
borne  on  arches,  are  not  land  belonging 
to  the  railway  company,  when  the  sup- 
ports are  on  the  land  of  the  company,  and 
when  the  arch  is  constructed  on  the  land 
of  the  company  and  overhangs  land  of  the 
company]  I  asked  whether,  supposing 
that  there  were  no  arch,  but  that  the 
walls  were  supported  by  pillars,  the  walls 
would  then  be  considered  to  be  built  on  the 
land  of  the  company,  and  it  was  admitted 
they  would,  and  that  they  would  then  be 
part  of  the  land  of  the  railway  company, 
if  BO,  why  is  not  that  the  case  here  ]  The 
question  then  becomes  one  of  degree  only ; 
suppose  that  a  new  street  were  built  at  a 
considerable  elevation,  and  against  it  ran 
a  viaduct  of  a  railway,  and  that  a  series  of 
arches  and  a  wall  bounded  the  new  street, 
could  it  in  such  a  case  be  said  that  only 
so  much  of  the  walls  as  rested  on  the  piers 
was  abutting  on  the  land  of  the  company  1 
Surely  not.  These  walls  are,  in  my  opinion, 
built  on  the  land  of  the  company,  and  are 
the  property  of  the  compiiny.  I  think 
that  this  being  so  the  walls  are  part  of 
the  land  of  the  railway  company,  and  ai'e 
within  the  statute.  As  to  the  further 
point,  I  have  nothing  to  add  to  what 
my  colleagues  have  said,  and  I  think  the 
argument  should  not  have  been  urged 
before  this  Court.  The  appeal,  therefore, 
must  succeed. 

Appeal  allowed. 


Solicitors — R.  R.   Ellis,  for  appellantis;   C.  A. 
Curwood,  for  rcsj-ondents. 
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1882. 
April  4 

Jurisdiction  of  Justices  —  Reasoruible 
Claim  oj  Eight — Tidal  River — Fishery, 

A  mere  claim  by  a  man  of  a  right  to 
Ji-sh  as  one  of  tlie  lyuiblic,  supported  by  very 
slight  evidence^  is  not  such  a  reasonable 
claim  as  wiU  oust  the  jurisdiction  of  ike 
Justices,  A  river  is  a  tidal  ri/oer  in  such 
parts  only  as  are  within  tlie  regular  ebb  cmd 
flow  of  tlie  higJiest  tides. 

This  was  a  Special  Case  stated  by  Jus- 
tices, and  the  questions  therein  raised  were 
whether,  under  the  circumstances,  there  was 
such  a  claim  of  right  as  would  oiist  their 
jurisdiction,  and  also  what  was  to  be  con- 
sidered a  tidal  river.  An  information  had 
been  laid  against  the  appellant  for  unlaw- 
fully fishing  in  a  private  fishery  in  the 
river  Wye.  It  was  proved  that  at  the 
place  in  question  the  river  was  navigable, 
that  the  watgi*  was  not  salt,  that  the  or- 
dinary tides  were  not  felt  there ;  but  that 
sometimes,  when  there  was  an  unusually 
high  tide,  the  fresh  water  coming  down  the 
river  was  dammed  back  by  the  tidal 
water  below,  and  that  accordingly  the 
water  would  fall  with  the  ebbing  tide  below. 
It  was  contended  by  the  appellant  that 
the  Wye  at  the  place  in  question  was 
therefore  a  tidal  navigable  river,  in  which 
he,  as  one  of  the  public,  had  a  right  to  fish, 
and  that  the  jurisdiction  of  the  Justices 
was  ousted  by  this,  as  he  alleged,  reason- 
able claim  of  right.  The  Justices,  how- 
ever, convicted  the  appellant. 

Cripps,  for  the  appellant,  argued — first, 
that  a  river  was  tidal  wherever  the  efiTect 
of  the  tide  is  clearly  perceptible.  The 
respondents  admit  that  the  river  is  navi- 
gable here,  and  the  fact  that  the  tide  is 
from  time  to  time  felt,  shews  that  it  is  a 
navigable  and  tidal  stream.  He  cited 
lloi'iie  V.  Mackenzie  (1).  Secondly,  when 
a  man  fishes  under  a  bonaflde  and  reason- 
able claim  of  i-ight,  the  Justices  should 
i-efuse  to  excit;ise  their  juiisdiction  and 
should  not  convict  the  claimant. 

B,  T,  Beid,  for  the  respondent. — There 
was  no  reasonable  claim  here :  it  was  a  mere 

(1)  6  CL  &  F^  628. 
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asBortion  of  a  right  supported  by  the  very 
sHghtest  eyidenoe,  and  the  magistrates  were 
therefore  right  in  exercising  their  juris- 
diction. A  river  is  not  tidal  merely  because 
the  tide  dams  back  the  fi^esh  water;  there 
must  be  a  regular  ebb  and  flow  of  the  tide. 

He  cited  Hale  De  Jure  Maria  (2), 
BuUtrode  v.  HaUdsStevma  (3)  and  MaJlr 
eomaon  v.  ffDea  (4). 

Grippe f  in  reply,  referred  to  The  Queen 
T.  Burrow  (5). 

Gbove,  J. — ^I  think  that  in  this  case 
there  was  not  a  reasonable  claim  before 
the  magistrates,  for  the  appeUant  claimed 
as  one  of  the  public,  and  he  could  only 
make  such  a  daim  if  the  river  Wye  was  a 
tidal  navigable  river  at  the  plaod  where 
he  was  fishing.  In  support  of  his  claim 
the  only  evidence  which  he  brought  forward 
as  to  the  general  exercise  by  the  public 
of  the  alleged  right  was  one  witness, 
an  old  man  of  eighty-one,  who  said  he 
had  fished  near  the  spot  in  question. 
Now  this  evidence  really  is  valueless,  and 
any  evidence,  to  be  worthy  of  considera- 
tion, should  have  been  stronger  and  more 
detailed — ^for  example,  that  the  fishing  had 
taken  pkce  openly  and  constantly.  It 
was  further  proved  before  the  magistrateB 
that  the  water  was  not  salt,  and  that 
generally  it  was  not  affected  by  any  tidal 
influence,  but  that  the  tide  diunmed 
back  the  fresh  water  at  very  high  tides. 
I  think  the  words  "  a  tidal  river  "  have 
received  a  judicial  construction.  They 
were  discussed  in  a  recent  case  before  us, 
and  also  in  the  case  of  Museet  v.  Burch  (6). 
It  is  not  a  tidal  river  or  stream  where 
some  portion  of  the  water  may  be  sometimes 
dammed  back,  but  where  the  tide  actually 
flows  and  reflows  regularly.  I-  know  of 
no  case  where  a  river  has  been  held  to  be  a 
tidal  river  in  which  there  has  been  only 
a  backing  up  of  the  fresh  water  as  in  the 
present  case.  It  is  unnecessary  that  I 
should  review  the  authorities  which  have 
been  cited  before  us,  for  it  seems  sufficient 
to  rely  upon  what  Hale  states  upon  the 
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(3)  Sid.  p.  148. 

(4)  10  H.L.  Cas.  618. 

(6)  84  Justice  of  the  Peace,  53. 
(6)  36  Law  Times,  N.8. 486. 
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subject,  and  the  dictum  of  Baron  Cleasby 
in  Muaeet  v.  Burch  (6)  is  to  the  same 
effect,  as  well  as  the  cases  of  Hudson  v. 
MacjRae  (7)  and  Hargrea/vee  v.  Diddame 
(8).  I  theorefore  hold  that  a  tidal  navi- 
gable river  is  one  which  must  at  ordinaiy 
times  be  both  tidal  and  navigable.  If 
this  were  not  so  there  are  many  streams, 
the  waters  of  which  at  exceptionally  high 
tides  may  be  kept  back,  on  which  oorades 
or  small  boats  may  be  iised,  but  which  are 
not  in  the  proper  sense  of  the  word  tidal 
rivers.  There  was  also  very  strong  affirma- 
tive evidence  in  favour  of  the  respondent, 
in  the  leases  granted  by  the  Duke  of  Beau- 
fort of  the  river  and  of  the  user  by  his 
lessees.  The  evidence  produced  for  the 
appellant  on  the  other  hand  was  not  worth 
the  consideration  of  the  magistrates,  and 
I  do  not  think  there  was  any  reasonable 
ground  on  which  the  magistrates  could 
hold  that  the  appellant  had  made  such  a 
reasonable  claim  as  would  require  them 
not  to  exercise  their  jurisdiction,  but  to 
leave  the  parties  to  their  civil  remedies. 
For  these  reasons  the  appeal  must  be  dis- 
missed with  costs. 

SnsPHEN,  J. — ^This  case  appears  to  me 
to  be  in  a  very  narrow  compass.  The 
question  seems  simply  whether  the  juris- 
diction of  the  magistrates  is  ousted  by 
the  daim  set  up,  which  the  claimant 
asserts  to  be  a  reasonable  one,  though  he 
merely  states  that  the  Wye  at  the  place  in 
question  is  a  navigable  and  tidal  river,  and 
supports  his  claim  to  fish  as  one  of  the 
public  by  the  evidence  of  one  old  man. 
The  case  in  the  House  of  Lords — Hotm 
V.  Mofikemaie  (1)— to  which  we  have 
been  referred,  and  also  that  of  The  Queen 
V.  Burrow  (5)  were  quite  different  in  their 
circumstances ;  and  as  I  do  not  think  there 
was  such  a  reasonable  claim  as  oould  oust 
the  jurisdiction  of  the  magistrates,  the 
appeal  must  be  dismissed  wi^  costs. 

Solicitors — Saunders,  Hawksford  &  Bennett, 
agents  for  James  Ck>mer,  Hereford,  for  ap- 
pellant ;  Roberts  k  Barlow,  agents  for  James 
&  Bodenham,  Hereford,  for  respondent. 


(7)  4  B.  5c  S.  686  ;  33  Law  J.  Rep.  M.C.  66. 

(8)  44  Law  J.  Rep.  M.C.  178;  Law  Rep.  10 
Q.B.  627. 
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[CBOWN  CASE  BBSERVED.] 

1881.  1 

Dec.  10,  21.  I     THE  QUEEN   V.  CONET  AND 

1882.  f  OTHEBS.* 

March  18.  J 

A88<mU  —  Prize  Fight  —  Aiding  amd 
Abetting — Evidence  of. 

The  prisoners  were  indicted  for  a  com- 
mon assault.  It  was  proved  that  the 
prisoners  were  in  a  crowd,  which  sur- 
rounded a  riryg,  formed  by  ropes  supported 
by  posts,  where  a  prizefight  was  going  on  ; 
that  they  took  no  part  in  the  management 
of  tlie  fight  J  and  they  neither  said  nor  did 
anything.  The  jury  were  directed  that 
prizefights  are  illegal,  and  tha4,  aM  persons 
who  go  to  a  prizefight  to  see  the  combat- 
ants strike  each  other,  and  who  are  present 
when  they  do  so,  are  guilty  in  law  of  an  as- 
sault ;  and  that,  if  the  persons  indicted  were 
not  casuaUy  parsing  by,  but  stayed  at  the 
place,  they  encouraged  the  fight  by  their 
presence,  although  they  did  not  do  or  say 
anything. 

The  jury  found  the  prisoners  guilty, 
but  added  thai  they  did  so  in  consequence 
of  sv^  direction  of  law,  as  they  found 
that  the  prisoners  %Dere  not  aiding  and 
abetting : — 

Held  (Lord  Coleridge,  O.J.,  Pollock, 
B.,  and  Mathew,  J.,  dissenting),  thai  the 
conviction  must  be  quashed,  as  the  direc- 
tion of  the  chairman  was  incorrect,  TJie 
mere  voluntary  presence  of  persons  ai  a 
prizefight  does  not  necessarily  m^ke  them 
guilty  of  an  assault,  as  aiding  and  abet- 
ting. 

Held  (by  Lord  Coleridge,  C.J.,  Pol- 
lock, B.,  and  Mathew,  J.),  th^t  a  volun- 
tary spectator  at  a  prizefight,  by  his  mere 
presence,  must  be  deemed,  in  the  absence 
of  rebutting  evidence,  to  be  a  person  en- 
couraging and  aiding  and  abetting  such 
fight,  and  therefore  guilty  of  assault. 

Held  (by  the  whole  Court),  that  the  com- 
batants at  a  prize  fight,  and  all  persons 
aiding  amd  abetting  therein,  are  guilty  of 
an  assault  for  which  an  indictment  will  lie. 

Case  reserved  bj  the  chairman  of  the 
quarter  sessions  for  the  county  of  Berks. 

*  Cifram  Lord  Coleridge,  C.J. ;  Denman,  J. ; 
Pollock,  B. ;  Huddleston,  B. ;  Hawkins,  J. ; 
Manisty,  J. ;  Lopes,  J. ;  Stephen,  J. ;  Mathew, 
J, ;  Cave,  J. ;  and  North,  J. 


1.  The  above-named  prisoners,  togother 
with  five  other  persons,  were  tried  at  the 
general  quarter  sessions  for  the  said  county, 
on  the  18th  of  October,  1881. 

2.  They  were  charged  on  an  indictment 
containing  counts  for  unlawful  assaults, 
riot  and  rout,  &c.  All  the  counts,  except 
the  seventh  and  eighth,  were  given  up  by 
the  counsel  for  the  prosecution,  and  the  trial 
entirely  proceeded  upon  the  seventh  and 
eighth  counts,  which  alone  are  material  to 
the  case. 

3.  The  seventh  count  charges  all  the 
prisoners,  except  Burke,  with  a  common 
assault  upon  him.  The  eighth  count 
charges  all  the  prisoners,  except  Mitchell, 
with  a  common  assault  upon  him. 

4.  It  appeared  in  evidence  that  on  the 
afternoon  of  the  16th  of  June,  1881,  at 
the  close  of  Ascot  races,  a  witness  who 
was  proceeding  along  the  high  road  to- 
wards Maidenhead,  had  his  attention 
directed  to  some  persons  ooming  oat  of  a 
plantation  by  the  side  of  the  road.  He 
went  into  the  plantation  on  private 
ground,  and  there  saw,  a  few  yards  from 
ih&  road,  a  ring  of  cord  supported  by  four 
blue  stakes.  The  prisoners  Burke  and  Mit- 
chell took  off  their  coats  and  waistcoats, 
stripped  and  went  into  the  ring.  Six  other 
persons,  of  whom  a  prisoner  named  Symonds 
was  one,  went  into  the  ring,  throe  into 
each  comer.  Burke  and  Mitchell  fought 
from  three-quarters  of  an  hour  to  an  hour. 

Bets  were  offered  by  some  of  the  per- 
sons in  the  crowd,  whidi  consisted  of  from 
100  to  150  people. 

There  was  no  evidence  that  the  fight 
was  for  money  or  reward,  nor  that  any 
one  tried  to  interrupt  it. 

6.  In  cross-examination  it  was  elicited 
that  it  had  been  rumoured  that  two  naked 
men  were  about  to  race. 

6.  Two  witnesses  deposed  to  seeing 
Coney  and  TuUy  in  the  crowd  which  sur- 
rounded the  ring.  They  were  not  speak- 
ing, and  were  not  seen  to  be  betting  or 
taking  any  part  in  the  fight,  or  doing  any- 
thing. 

One  of  the  witnesses  said  that  the  crowd 
was  so  closely  packed  that  it  would  not 
have  been  possible  for  Coney  to  push  his 
way  out  where  he  saw  him  hemmed  in. 

One  witness  spoke  to  merely  seeing 
Gilliam  in  the  crowd. 
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7.  It  was*  contended  for  the  priaonera 
that  it  was  not  proved  that  this  was  a 
prize  fighty  and  l3iat  there  was  no  evi- 
dence  of  asBanlts  oommitted  bj  them  or 
either  of  them  upon  Burke  and  Mitchell, 
or  that  they  countenanced,  aided  or  abetted 
the  men  who  were  fighting,  and  that  the 
seventh  and  eighth  counts  were  not  sap- 
ported. 

8.  I  directed  the  jury  that  they  were  to 
determine  whether  or  not  this  was  a 
price  fight,  and  I  added,  ''There  is  no 
doubt  that  prize  fights  are  illegal — indeed, 
just  as  much  so  as  that  persons  should  go 
out  to  fight  with  deadly  weapons,  and  it 
is  not  at  all  material  which  party  strikes 
the  first  blow ;  and  all  persons  who  go  to 
a  prize  fight  to  see  the  combatants  strike 
each  other,  and  who  are  present  when 
they  do  so,  are  in  point  of  law  guilty  of 
an  assault."  I  also  added,  in  the  words 
of  littledale,  J.,  in  The  King  v.  Mur- 
phy (1),  which  I  read  to  the  jury  from 
Busedl  on  Crimes  (6th  ed.  vol.  i.  p.  818), 
«If  they  were  not  casually  passing  by, 
but  stayed  at  the  place,  they  encouraged 
it  by  their  presence,  although  they  did 
not  do  or  say  anything." 

9.  The  jury  found  that  Burke  and  Mit- 
chell were  guilty  of  an  assault  upon  each 
other,  and  that  Parker  and  Symonds  were 
guilty  of  an  assault. 

Tbey  also  found  that  Ooney,  Gilliam 
and  Tully  were  guilty ;  but  they  added 
that  it  was  in  consequence  of  my  direction 
of  law,  as  they  found  that  Coney,  Gilliam 
and  Tully  were  not  aiding  or  abetting. 

10.  I  thereupon  directed  a  verdict  of 
guilty  to  be  entered  against  Coney,  Gil- 
liam and  Tully,  upon  the  seventh  and 
eii^th  counts. 

The  question  for  the  opinion  of  the 
Court  is,  whether  my  direction  to  the 
jury  was  correct. 

The  case  was  argued  twice,  the  first  time 
before  five  Judges,  and  the  second  time  be- 
fore the  following  eleven  Judges — ^munely, 
Lord  Coleridge,  C.J.,  Denman,  J.,  Pollock, 
B.,  HuddAeston,  B.,  Hawkins,  J.,  Manisty, 
J.,  Lopes,  J.,  Stephen,  J.,  Matbew,  J., 
Gave,  J.,  and  NorUi,  J. 

H.  2).  Ghreene  (ffammand- Chambers  with 
him),  appeared  for  the  prisoner  Coney. 

(1)  6  Car.  &  P.  108. 
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Poland  {J.  R.  W.  Bros,  and  R.  O.  C. 
Mowbray,  with  him),  for  the  prosecution. 

The  arguments  and  the  cases  cited  fully 
appear  in  the  judgments. 

Cur.  adv.  vuU. 

Cave,  J. — In  this  case  I  am  of  opinion 
that  the  direction  to  the  jury  was  wrong, 
and  consequently  that  the  conviction 
ought  not  to  stand.  No  direction  to  a 
jury  can,  in  my  opinion,  be  regarded  aa 
right  or  wrong  without  reference  to  the 
evidence  before  the  jury;  for  a  direction 
which  Ib  sufficient  under  a  certain  state 
of  facts  may  be  misleading  and  wrong 
under  another  state  of  &cts«  It  is  im- 
portant, therefore,  first  to  see  what  the 
offence  was  with  which  the  prisoners  were 
charged,  and  what  was  the  evidence  against 
them.  The  prisoners  were  charged  in  one 
count  with  a  common  assault  on  one  Burke, 
and  in  another  count  with  a  like  assault 
on  one  Mitchell.  The  evidence  was  that 
on  the  16th  of  June  last,  at  the  dose  of 
Ascot  races,  Burke  and  Mitchell  had  en- 
gaged in  a  fight  near  the  road  from  Ascot 
to  Maidenhead;  that  a  ring  was  formed 
with  posts  and  ropes ;  thata large  number 
of  persons  were  present  looking  on,  some 
of  whom  were  undoubtedly  encouraging  the 
fight ;  that  the  men  fought  for  some  time, 
and  that  the  three  prisoners  in  question 
were  seen  in  the  crowd,  but  were  not  seen 
to  do  anything,  and  there  was  no  evidence 
how  they  got  there  or  how  long  they  stayed 
there.  The  chairman  of  quarter  sessions 
directed  the  jury  in  the  words  of  1  RusseU 
on  Crimes,  p.  818:  "There  is  no  doubt 
that  prize  fights  are  illegal — ^indeed  just  as 
much  so  as  that  persons  should  go  out  to 
fight  with  deadly  weapons,  and  it  is  not  at 
all  material  which  party  strikes  the  first 
blow ;  and  all  persons  who  go  to  a  prize  fight 
to  see  the  combatants  strike  each  other,  and 
who  are  present  when  they  do  so,  are,  in 
point  of  law,  guilty  of  an  assault."  And 
the  chairman  added,  in  the  words  of  Mr. 
Justice  Littledale,  in  The  King  v.  Murphy 
(1) :  "  If  they  were  not  casually  passing 
by,  but  stayed  at  the  place,  they  encouraged 
it  by  their  presence,  although  they  did  not 
do*  or  say  anything."  By  this  direction  I 
gather  that  the  chairman  laid  down  as 
matter  of  law — first,  that  the  actual  fighters 
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in  a  prize  fight  are  guilty  of  an  assault ; 
seoondlj,  that  if  any  person  is  shewn  to 
have  heen  present  in  the  crowd  looking  on 
at  the  fight,  that  is  not  merely  evidence, 
but,  if  unexplained,  conclusive  proof,  that 
he  was  aiding  and  abetting  the  assault. 
That  seems  to  be  the  natural  meaning  of 
the  language  used,  and  that,  from  the  find- 
ing of  the  jury,  appears  to  me  to  be  the 
sense  in  which  they  understood  it.  They 
found  a  verdict  of  guilty  against  five  of  the 
prisoners,  who,  I  presume,  were  proved  to 
have  taken  some  active  part,  or  to  have 
been  there  for  the  purpose  of  encouraging 
the  fight ;  and  as  to  the  three  prisoners  in 
question  they  found  that  they  were  guilty 
of  an  assault,  and  yet  they  were  not  aiding 
and  abetting,  which  is  to  my  mind  an  in- 
oonaistent  finding.  Indeed,  on  no  other 
supposition  can  I  understand  Uie  verdict, 
for  the  evidence  against  the  three  prisoners, 
and  especially  against  Gilliam,  is  quite  con- 
sistent with  their  being  labourers  working 
near,  or  persons  going  quietly  home  from 
the  races,  who,  observing  a  crowd,  went 
up  to  see  what  the  matt^  was,  and,  find- 
ing it  was  a  fight,  stayed  some  short  time 
looking  on.  For  the  defence  it  was  first 
contended  that,  inasmuch  as  Burke  and 
Mitchell  had  a^preed  to  fight,  there  was  no 
assault.  I  am,  however,  of  opinion  that 
this  is  not  so.  With  regard  to  an  action 
for  an  assault,  in  the  case  of  BouUer  v. 
Clarke  (2)  it  was  held  by  Chief  Baron 
Parker,  that  it  was  no  defence  to  allege 
that  the  plaintiff  and  defendant  fought  to- 
gether by  consent,  the  fighting  itself  being 
unlawful ;  and  in  Matthew  v.  OUerian  (3) 
it  was  held,  that  if  one  license  another  to 
beat  him,  such  licence  is  no  defence,  because 
it  is  against  the  peace.  So  with  regard  to 
an  indictment  for  an  assault,  Mr.  Justice 
Patteson,  in  The  King  v.  Perkifu  (4), 
speaking  of  a  prize  fight,  says :  ''  If  ail 
these  persons  went  out  to  see  these  men 
strike  each  other,  and  were  present  when 
they  did  so,  they  are  all,  in  point  of  law, 
guilty  of  an  assault.  There  is  also  the 
authority  of  Mr.  Justice  Coleridge  in  7%e 
King  v.  Letois  (5),  who  says  that  whenever 
two  persons  go  out  to  strike  each  other, 

(2)  BuU.  N.P.  16. 
(8)  Comb.  218. 
(4)  4  Gar.  &  P.  687. 
(6)  1  Gar.  &  K.  419. 


and  do  so,  each  is  guilty  of  an  assault.  The 
Queen  v.  Oi'ton  (6)  proves  nothing  against 
this  view,  for  the  most  that  can  be  said  of 
that  case  is,  that  this  point  did  not  arise 
there.  Christophereon  v.  Bare  (7)  has  also 
nothing  to  do  with  this  point ;  all  that  was 
there  decided  being  that  a  plea  of  leave  and 
licence  was  not  a  good  defence  to  an  action 
for  an  assault,  on  the  groiind  that,  if  that 
is  a  defence,  it  arises  under  the  general 
issue,  an  assault  by  leave  and  licence  being 
a  contradiction  in  terms.  The  true  view 
is,  I  think,  that  a  blow  struck  in  anger,  or 
which  is  likely  or  is  intended  to  do  corporal 
hurt,  is  an  assault,  but  that  a  blow  strudc 
in  sport,  and  not  likely  nor  intended  tocause 
bodily  harm,  is  not  an  assault ;  and  that» 
an  assault  being  a  breach  of  the  peace  and 
unlawful,  the  consent  of  the  person  struck  is 
immaterial.  If  this  view  is  correct,  a  blow 
struck  in  a  prize  fight  is  clearly  an  assault ; 
but  playing  at  single-sticks  or  wrestling  do 
not  involve  an  assault,  nor  does  boxing 
with  gloves  in  the  ordinary  way,  and  not 
with  the  ferocity  and  severe  punishment 
to  the  boxers  deposed  to  in  The  Queen  v. 
Ortan  (6).  It  was  next  contended  that 
the  chairman  was  wrong  in  directing  the 
jury  in  the  words  of  Mr.  Justice  litdedale 
in  The  King  v.  Murphy  (1),  that  if  the 
prisoners  were  not  merely  casually  passing 
by,  but  stayed  at  the  place,  they  encou- 
raged it  by  their  presence,  although  they 
did  not  say  or  do  anything.  Now  it  is  a 
general  rule  in  the  case  of  principals  in  the 
second  degree  that  there  must  be  partici- 
pation in  the  act,  and  that,  although  a  man 
is  present  whilst  a  felony  is  being  com- 
mitted, if  he  tekes  no  part  in  it,  and  does 
not  act  in  concert  with  those  who  commit  it, 
he  will  not  be  a  principal  in  the  second 
degree  merely  because  he  does  not  endea- 
vour to  prevent  the  felony,  or  apprehend 
the  felon.  In  1  Hale  F.  C.  439  it  is  said 
that  to  make  an  abettor  to  a  murder  or 
homicide  principal  to  the  felony  there  are 
two  things  requisite :  First,  he  must  be 
present;  second,  he  must  be  aiding  and 
abetting.  "  If,"  says  Hale,  "  A  and  B  be 
fighting,  and  C,  a  man  of  full  age,  comes 
by  chance,  and  is  a  looker-on  only,  and 
assists  neither,  he  is  not  guilty  of  murder 

(6)  39  L.  T.  294. 

(7)  11  Q,B.  Rep.  473 ;  17  Law  J.  Bep.  Q.B. 
109. 
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or  homidde  as  principal  in  the  second  de- 
gree.'' So  again  in  Fosieif^a  Crown  Law, 
p.  350,  it  is  said  that  "  in  order  to  render 
a  person  an  aocomplioe  and  a  principal  in 
felony,  he  must  be  aiding  and  abetting  at 
the  fflbcty  or  ready  to  afford  assistance  if 
necessary;  and  therefore  if  A  happeneth 
to  be  present  at  a  murder,  for  instance, 
and  taketh  no  part  in  it,  nor  endeavoureth 
to  prevent  it,  nor  apprehendeth  the  mur- 
derer, nor  levyeth  hue  and  cry  after  him, 
this  strange  bciiaviour  of  his,  though  highly 
criminal,  will  not  of  itself  render  him 
either  principal  or  accessory."  **  I  would 
be  here,"  he  contmues,  *'  understood  to 
speak  of  that  kind  of  homicide,  amounting 
in  construction  of  law  to  murder,  which 
is  usually  committed  openly  and  before 
witnesses,  for  in  the  case  of  assassinations 
done  in  private,  to  which  witnesses  who 
are  not  partakers  in  the  guilt  are  very 
rarely  admitted,  the  circumstances  I  have 
mentioned  may  be  made  use  of  against  A., 
as  evidence  of  consent  and  concurrence  on 
his  part ;  and  in  that  light  should  be  left 
to  tiie  jury,  if  he  be  put  upon  his  trial." 
This  seems  to  hit  the  point.  Where  pre- 
sence may  be  entirely  accidental,  it  is  not 
even  evidence  of  aiding  and  abetting. 
Where  presence  is  prima  Jaoie  not  acci- 
dental it  is  evidence,  but  no  more  than 
evidence,  for  the  jury.  In  accordance  with 
the  principle  here  laid  down  Chief  Baron 
Kelly,  in  The  Queen  v.  Atkineon  (8),  a  case 
of  persons  who  were  indicted  for  a  serious 
rio^  held  that  the  mere  presence  of  a 
person  among  the  rioters,  even  though  he 
possessed  the  power,  and  fiuled  to  exercise 
it,  of  stopping  the  riot,  did  not  render  him 
liable  on  sudi  a'  charge,  and  that  in  order 
to  find  any  of  the  defendants  guilty  the 
juiy  must  be  satisfied  that  they  had  taken 
part  in  an  assembly  for  an  unlawful  pur- 
poee,  and  had  helped,  or  encouraged,  or 
incited  the  others  in  the  prosecution  of  that 

Surpoee.  In  The  King  v.  Bcrihwick  (9) 
[r.  Justice  Willes  laid  it  down  that  from 
mere  presence  the  Court  cannot  intend  that 
the  prisoner  was  aidinff  and  abetting.  In 
The  King  v.  PerAttw  (4)  Perkins  and  three 
others  were  indicted  for  a  riot  and  an 
assault  on  Coates.     It  appeared  that  a 

(8)  u  ck>x,  sao. 

(9)  1  Doiigl.  207. 
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prize  fight  was  fought  between  Perkins  and 
Coates,  and  that  of  the  other  three  defen- 
dants one  acted  as  Perkins'  second,  another 
collected  money  for  the  combatants,  while 
the  third  walked  round  the  ring  and  kept 
the  people  back.  Mr.  Justice  Patteson 
said,  '^  It  is  proved  that  all  the  defendants 
were  aRsisting  in  this  breach  of  the  peace, 
and  there  is  no  doubt  that  persons  who 
are  present  on  such  an  occasion,  and  taking 
any  part  in  the  matter,  are  equally  guilty 
as  principals."  The  foreman  of  tiie  jury 
said  that  they  doubted  whether  they  could 
find  all  the  defendants  guilty  of  an  assault; 
whereupon  Mr.  Justice  Patteson  said  : ''  If 
all  these  persons  went  out  to  see  these 
men  strike  each  other,  and  were  present 
when  they  did,  they  are  all,  in  point  of  law, 
guilty  of  an  assault.  There  is  no  distinc- 
tion between  those  who  concur  in  the  act, 
and  those  who  fight."  Whereupon  the 
jury  convicted  the  men  of  the  riot,  but 
acquitted  them  of  the  assault.  In  that 
case  there  was  ample  evidence  that  the 
accused  were  guilty  of  the  assault,  and  the 
case  did  not  require  Mr.  Justice  P&tteson 
to  lay  down,  nor  do  I  understand  him  as 
having  laid  down,  that  a  mere  on-looker  is 
ipso  facto  guilty  of  an  assault.  On  the 
contrary,  I  understand  him  to  say,  that  to 
be  guilty,  they  must  not  only  be  present, 
but  must  be  "  taking  part  in  the  matter," 
as  he  expresses  it  in  the  one  passage,  or 
«  concurring  in  the  act,"  as  he  expresses  it 
in  the  other.  In  The  Queen  v.  Young  (10) 
the  prisoners  were  indicted  for  the  murder 
of  Mirfin,  who  was  killed  in  a  duel  by 
one  Eliot.  In  summing  up,  Mr.  Justice 
Yaughan  said :  ''  There  is  no  difiiculty  as 
to  the  law  upon  this  subject.  Principals  in 
the  first  degree  are  those  by  whom  the  death 
wound  is  inflicted.  Principals  in  the  second 
degree  are  those  who  are  present  at  the  time 
it  is  given  aiding  and  abetting,  comforting 
and  assisting  the  persons  actually  engaged 
in  the  contest.  Mere  presence  alone  will 
not  be  sufficient  to  make  a  parly  an  aider 
and  abettor,  but  it  is  essential  that  he 
should  by  his  coiintenance  and  conduct  in 
the  proceeding,  being  present,  aid  and  assist 
the  principals.  If  either  of  the  prisoners 
sustained  the  principal  by  his  advice  or 
presence,  or  if  you  think  he  went  down  for 

(10)  8  Car.  k  P.  644. 
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the  purpose  of  encouraging  and  forwarding 
the  unlawful  conflict,  although  he  did  not 
do  or  say  anything ;  yet^  if  he  was  present 
and  was  assisting  and  encouraging  when 
the  pistol  was  fired,  he  will  he  guilty  of 
the  offence  imputed  hy  the  indictment." 
In  that  direction  I  entirely  concur,  hut  I 
helieve,  if  a  similar  direction  had  heen 
given  in  the  present  caae,  the  prisoners 
would  have  heen  acquitted.  In  The  Queen 
V.  Cuddy  (11),  the  prisoner  was  charged 
with  aiding  and  ahetting  Munro  in  the 
murder  of  Colonel  Fawcett^  whom  Munro 
had  shot  in  a  duel.  Mr.  Justice  WiUiamfi, 
in  directing  the  jury  in  the  presence  of 
Baron  Bolfe,  said,  ''  When  two  persons  go 
out  to  fight  a  deUherate  duel,  and  death 
ensues,  all  persons  who  are  present  on  that 
occasion  encouraging  or  promoting  that 
duel,  will  he  guilty  of  ahetting  the  prin- 
cipal offender."  So  far  the  decisions  are 
uniform.  There  are,  however,  two  which 
may  seem  to  favour  a  different  view  of  the 
law.  In  The  King  v.  Bellingham  (12) 
BeUingham  and  Savage  had  agreed  to  fighi^ 
and  ahout  1,000  persons  were  assemhled  to 
witness  the  fight.  Mr.  Rogers,  a  police 
magistrate,  hemg  applied  to  to  prevent  it, 
went  to  the  place,  and  told  them  they 
should  not  fight.  Skinner  said  they  should, 
and  a  scuffle  ensued  hetween  him  and  Mr. 
Rogers,  which  ended  in  a  general  tumult 
on  the  part  of  the  moh,  and  the  rescue  of 
Skinner.  Bellingham,  Savage  and  Skinner 
were  indicted  for  a  riot  and  for  assaulting 
Mr.  Rogers,  and  were  convicted.  In  the 
course  of  his  summing  up  Mr.  Justice 
Burrough  said :  ''  By  law  whatever  is  done 
in  such  an  assembly  by  one,  all  present  are 
equally  liable.  These  fights  are  unlawful 
assemblies,  and  eveiy  one  going  to  them  is 
guilty  of  an  offence."  These  obiter  dicta 
appear  to  me  to  be  no  justification  for  the 
ruling  of  the  chairman  in  the  present  case. 
Mr.  Justice  Burrough  could  not  have  in- 
tended to  say  that  all  who  were  present 
for  the  purpose  of  seeing  the  fight  were 
ipso  ffKto  liable  for  the  riot  and  assault 
upon  the  magistrate,  which  arose  inciden- 
tally out  of  his  trying  to  prevent  the  fight, 
and,  if  he  did  not  mean  that,  his  remarks 
had  no  relation  to  the  offence  then  being 

(11)  1  Car.  &  K.  210. 

(12)  2  Car.  &  P.  234. 


tried,  and  were  merely  in  the  nature  of  a 
caution.  Moreover,  taking  the  whole  to- 
gether, Mr.  Justice  Burrough  seems  to 
have  referred  to  people  going  to  prize  fights 
for  the  purpose  of  encouraging  them,  and 
not  to  mere  on-lookers.  In  The  King  v. 
Murphy  (1)  the  prisoner  was  indicted  for 
the  murder  of  one  Thompson.  It  was  proved 
for  the  prosecution  that  there  was  a  fight 
between  Michael  Murphy  and  the  deoeaMd, 
who  died  in  consequence  of  the  blows  he 
received,  and  that  the  prisoner  acted  as 
one  of  the  seconds.  For  the  defence  wit- 
nesses were  called  to  shew  that,  though 
the  prisoner  was  present,  he  did  not  act  as 
second,  and  that  he  did  nothing,  and  did 
not  even  say  anything.  Mr.  Justice  little- 
dale  told  the  jury  that  if  the  prisoner  was 
at  the  fight  encouraging  it  by  his  presence 
he  was  guilty  of  manslaughter,  idthough 
he  took  no  active  part  in  it,  and,  on  his 
attention  being  drawn  to  the  evidence  for 
the  defence,  his  Lordship  said :  ''  I  am  of 
opinion  that  persons  who  are  at  a  fight,  in 
consequence  of  which  death  ensues,  are  all 
guilty  of  manslaughter  if  they  encouraged 
it  by  their  presence,  I  mean  if  they  re- 
mained present  during  tiie  fight.  I  say  that 
if  they  were  not  casually  passing  by,  bat 
stayed  at  the  place,  they  encouraged  it  by 
their  presence,  although  they  did  not  say  or 
do  anything.  If  the  death  occurred  from 
the  fight  all  persons  encouraging  it  by 
their  presence  are  guilty  of  mai^ughter." 
This  summing  up  unfortunately  appears  to 
me  capable  of  being  understood  in  two 
different  ways.  It  may  mean  either  that 
mere  presence  unezpliuned  is  evidence  of 
encouragement,  and  so  of  gaUt,  or  that 
mere  presence  unexplained  is  conclusive 
proof  of  encouragement,  and  so  of  guilt. 
If  the  former  is  the  correct  meaning  I 
concur  in  the  law  so  laid  down;  if  the 
latter,  I  am  unable  to  do  so.  It  appears  to 
me  that  the  passage  tending  to  convey  the 
lattor  view  is  that  which  was  read  by  the 
chairman  in  this  case  to  the  jury,  and  I 
cannot  help  thinking  that  the  chairman 
believed  himself,  and  meant  to  direct  the 
jury,  and  at  any  rato  I  feel  satisfied  that 
the  jury  understood  him  to  mean,  that 
mere  presenoe  unexplained  was  oondusive 
proof  of  encouragement,  and  so  of  guilt, 
and  it  is  on  this  ground  I  hold  that  this 
conviction  ought  not  to  stand. 


VoLw  61.] 

The  Queen  ▼.  Gmeif,  CCM, 

"NLATBEWf  J. — The  aigaments  of  oonnsel 
made  it  apparent  that  a  difference  of 
opmion  upon  the  meaning  of  the  state- 
ments in  this  case  is  possible.  But  it 
seems  to  me  that  those  statements  are 
Bufficientlj  clear;  and  I  proceed  to  say 
what  I  understand  to  have  been  proved 
or  admitted  at  the  trial.  The  fight  in 
which  the  defendants  Coney,  Gilliam  and 
Tully  were  charged  with  aiding  and 
abetting,  took  place  in  public,  between 
two  men  named  Burke  and  Mitchell 
The  arrangements  were  those  usually 
adopted  at  prize  fights.  Measures  were 
taken,  which  could  only  have  been  effective 
with  the  consent  of  those  present,  to  secure 
sufficient  space  for  the  men  to  fight  in. 
Spectators,  in  number  from  100  to  150, 
grouped  themselves  round  the  ring.  Some 
persons  in  the  crowd  offered  bets  upon  the 
result;  but  others,  among  whom  were  the 
three  defendants,  appeared  to  have  been 
content  to  watch  the  fighting,  without 
intedSaring  with  each  other,  or  with  the 
combatants,  and  without  saying  or  doing 
anything.  The  fight  lasted  from  three- 
quarters  of  an  hour  to  an  hour.  These 
fiacts  were  given  in  evidence,  but  there 
wereotho:  matters  not  made  the  subject 
of  proof  which  it  would  seem  reasonable 
to  suppose  that  the  jurors  would  know, 
awwiming  them  to  have  been  possessed  of 
neither  less  intelligence,  nor  greater,  than 
is  common  among  jurymen.  They  would 
be  aware,  it  seems  to  me,  that  there  is  a 
dasB  of  persons  to  whom  prize  fights  are 
attractive;  and  that  pugilists  fight  in 
public  for  the  gratification  of  those  per- 
sons; and  that  the  chief  incentive  to  the 
wretched  combatants  to  fight  on  until  (as 
happens  too  often)  dreadful  injuries  have 
been  inflicted,  and  life  endangered  or  sacri- 
ficed, is  the  presence  of  spectators,  watch- 
ing with  keen  interest  every  incident  of 
the  fight  The  jurors  would  also  know 
that  money  is  usually  staked  upon  the 
result  by  the  combatants,  and  by  the 
spectators.  The  thnee  defendants  were 
put  upon  their  trial  with  the  men  who 
fought.  All  were  charged  with  a  conimon 
assault.  The  combatante  were  found  guilty, 
and  no  question  was  raised  as  to  the  pro- 
priety of  their  conviction.  The  case  made 
on  behalf  of  the  prosecution  against  the 
otho:  defendants  appears  to  ^ve   been 
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this,  that  there  was  evidence  that  they 
were  present  aa  spectators,  and  for  the 
purpose  of  seeing  the  fight,  and  for  no 
other  purpose,  and  that  those  who  fought 
and  those  who  watched  the  fighting  were 
assembled  in  furtherance  of  a  common 
object  of  a  criminal  character,  and  that  it 
was  not  necessary  to  prove  that  the  de- 
fendants did,  or  said,  anything  in  order  to 
prove  that  they  were  aiding  and  abetting. 
In  this  state  of  things  it  becomes  very  im- 
portant to  see  how  the  case  for  the  prose- 
cution was  met,  and  upon  what  grounds 
the  jury  were  invited  to  acquit  the 
prisoners.  Two  points  only  appear  to 
have  been  raised  on  the  evidence.  First, 
that  the  defendants  might  have  been 
present  accidentally;  and  secondly,  that 
they  might  have  witnessed  &e  fighting 
reluctanUy.  Various  other  suggestions, 
which  were  made  in  the  course  of  the 
argument  to  account  for  the  presence  of 
the  defendants  for  some  innocent  or  praise- 
worthy purpose,  would  seem  not  to  have 
been  considered  worthy  of  the  consideration 
of  the  jury.  In  support  of  the  first  of 
these  points  made  for  the  defendants, 
evidence  was  obtained  upon  cross-exami- 
nation that  there  had  been  a  rumour  that 
two  naked  men  were  about  to  run  a  race. 
The  object  of  this  was  to  suggest  that  the 
defendants  had  come  to  see  the  race.  The 
jury  seem  to  have  thought  that  what  they 
came  to  see  was  not  a  race,  but  the  fight. 
If  the  question  were  for  me,  I  should  have 
been  of  this  opinion.  In  support  of  the 
second  point,  it  was  shewn  that  the  crowd 
of  spectators  was  so  closely  packed  that  the 
defendant  Coney  (in  the  opinion  of  one 
witness)  could  not  have  pushed  his  way 
out  of  the  crowd  had  he  wished  it.  The 
jury  would  seem  to  have  considered  that 
this  did  not  prove  Coney  to  be  a  reluctant 
witness  of  what  was  going  on.  No  evidence 
was  offered  for  the  defence,  and  no  further 
attempt  was  made  to  explain  how  the  de- 
fendants came  to  be  among  those  who  were 
looking  on,  but  it  was  argued  that  it  was 
not  proved  that  there  was  a  prize  fight, 
and  that  there  was  no  evidence  of  assaults 
committed  by  the  defendants  on  either 
combatant;  or  that  they  countenanced, 
aided  or  abetted  the  men  who  wero 
fighting.  In  these  circumstances  the  jnry 
were  told  by  the  chairman,  "  that  persons 
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.who  go  to  a  prize  fight  to  see  the  com- 
batants strike  each  otiber,  and  are  present 
when  they  do  so,  are  in  law  guilty  of  an 
assault/'  and  he  added,  in  the  words  of 
Mr.  Justice  Littledale,  in  The  King  v. 
Murphy  {!),  ''that  if  they  "  (meaning  the 
persons  wno  were  present)  "were  not 
casually  passing  by,  but  stayed  at  the 
place,  they  encouraged  the  fight  by  their 
presence,  although  they  did  not  do  or  say 
anything."  The  question  then  which  the 
jury  must,  in  my  opinion,  have  iinderstood 
the  chairman  to  ask,  was  this,  namely, 
whether,  when  the  fight  took  place,  the 
defendants  were  there  for  the  purpose  of 
seeing  the  combatants  strike  each  other. 
If  80,  the  direction  was,  that  they  ought 
to  find  the  defendants  guilty,  although  they 
were  not  shewn  to  haye  done  or  said  any- 
thing to  assist  either  combatant.  The 
finding  of  the  jury,  as  I  understand  it, 
was  that  the  defendants  were  present  at 
the  fight  for  the  puipose  of  seeing  the 
combatants  strike  ea<di  other,  and  that 
the  defendants  were  guilty,  but  they  added 
that  the  defendants  did  not  otherwise,  by 
act  or  word,  aid  or  abet  eitlier  combatant. 
The  chairman  directed  a  verdict  of  guilty 
to  be  entered  upon  the  counts  for  assault, 
but  upon  the  application  of  counsel  for  l^e 
defendants  he  reserved  for  this  Court  the 
question  whether  his  direction  waa  right 
in  point  of  law.  He  was  not  asked  to 
reserve  the  question  whether  or  not  there 
was  evidence  that  the  defendants  were 
present  as  iqiectators,  but,  as  I  understand, 
whether,  asRuming  tliem  to  be  shewn  to 
have  been  present  as  spectators,  they  were 
criminally  responsible.  It  was  urged  in 
the  course  of  the  argument  before  us,  that 
the  chairman  of  quarter  sessions  must  have 
been  understood  by  the  jury  to  say,  that 
the  mere  presence  of  the  defendants  was 
of  itself  conclusive  proof  that  they  were 
aiding  and  abetting.  But  I  cannot  adopt 
this  view  of  his  direction.  The  chairman 
called  the  attention  of  the  jury  pointedly 
to  the  distinction  between  the  casual  pre- 
sence of  a  passer  by,  and  the  delib^te 
presence  of  a  spectator.  Further,  the 
points  made  before  the  jury  on  behalf  of 
the  defendants  seem  to  me  to  assume  that 
there  was  evidence,  not  merely  that  the 
defendants  were  present^  but  that  they 
were  there  for  the  purpose  of  looking  on. 


There  was  another  point  made  by  the  de- 
fendants'  counsel,  among  several  which 
had  not  been  raised  at  the  trial,  and  which 
seems  deserving  of  notice.    It  was  said 
that,  because  of  the  consent  of  the  com- 
batants to  fight,  there  could  not  be  an 
assault,  and  &at  the  combatants  and  the 
defendants  were  therefore  entitled  to  be 
acquitted.    It  would,  perhaps,  be  a  snfii- 
dent  answer  to  say  that  this  was  not  the 
point  reserved;  but,  as  the  matter  was 
argued  at  some  length,  I  think  it  right  to 
state  my  opinion  upon  it.     Tbe  contention 
really  meant  that  the  agreement  of  the  men 
to  fight  rendered  the  contest  lawful  and 
innocent.     There  is,  however,  abundant 
authority  for  saying  that  no  consent  can 
render  that  innocent  which  is   in  iax^ 
dangerous.     This  is  as  true  of  a  prize 
fight  as  it  is  of  aduel.     The  fists  of  trained 
pugilists  are  dangerous  weapons,  which  they 
are  not  at  liberty  to  use  against  each  other. 
No  reason  was  given  why  the  decisions  to 
this  effect  which  have  been  referred  to  by 
my  brother  Mr.  Justice  Cave  should  be 
overruled.     The  next  point  made  in  the 
argument  for  the  defendants  was  that  upon 
wMch  counsel  seemed  most  to  rely.    It 
was  contended  that  the  presence  of  persons 
shewn  to  have  assembled  for  the  purpose 
of  witnessing  prize  fights  did  not  prove 
that  they  were  aiding  and  abetting,  and 
afiforded  no  evidence  from  which  a  jury 
might  draw  that  they  were;  and  it  was 
urged  that  the  dedsions  upon  which  the 
chainnan  of  quarter  sessions  had  acted 
were  wrong,  and  ought  to  be  overruled. 
It  was  argued  that,  even  though  the  com- 
batants might  be  criminally  responsible, 
it    did    not   follow  that  spectators  were 
changeable  with  any  offence.    As  to  the 
latter  class,  it  was  contended  that  the 
direction  to  the  jury  should  have  been, 
that  it  was  for  them  to  say  whether  the 
defendants  were  encouraging  or  assisting 
the  combatants,  and  that,  if  it  were  not 
shewn  that  anything  had  been  said  or  done 
by  a  particular  spectator,  the  jury  would 
be  justified  in  acquitting  him.     If  this 
contention  were  correct,  some  subtle  dis- 
tinctions would  have  to  be  made  in  dealing 
with  the  question  of  the  Griminality  ^ 
persons  present  at  prize  fights.    For  in- 
stance, it  would  be  clear  that  those  persons 
who  helped  to  keep  the  ring,  and  so  to 
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provide  suffidesit  epace  for  the  combatants, 
weie  aiding  and  abetting ;  but  those  who, 
in  confonnity  with  the  arrangements  made 
by  the  ring-keeperB,  remained  outside  the 
ring  with  the  same  object,  would  not  be 
aiding  and  abetting,  unless  the  j  ury  thought 
fit  to  say  so.  I  cannot  see  the  grounds 
for  this  distinction.  Many  illustrations 
given  to  us  of  the  mistake  into  which  it 
was  suggested  that  Mr.  Justice  Littledale 
and  Mr.  Justice  Patteson  had  £eillen  were 
due,  as  it  seems  to  me,  to  a  misapprehension 
of  the  meaning  of  their  decisions.  Those 
judges  never  intended  to  say  that  the  mero 
£eu^  of  presence  at  the  place  where  a  prize 
fight  was  going  on  was  proof  of  an  intention 
to  aid  and  abet.  What  I  understand  their 
Lordships  to  have  laid  down  is,  that  where 
a  person  was  shewn  to  have  been  present 
as  a  spectator  for  the  purpose  of  watching 
the  fight,  and  with  no  other  object,  he 
was  encouraging  the  combatants  in  Uieir 
criminal  purpose,  and  was  therefore  aiding 
and  abetting.  To  submit  to  a  jury  in  such 
a  case  the  question  of  guilt  of  spectators 
is  to  treat  what  seems  to  me  a  clear  matter 
of  law  as  a  doubtful  question  of  fact.  It 
is  to  intimate  to  the  jury  that  they  will 
not  be  wrong  in  determining  that  question 
in  favour  of  the  accused ;  and  the  practical 
result  would  be  that  spectators  would, 
as  a  general  rule,  escape  conviction  and 
punishment;  as,  without  spectators,  I 
believe  there  would  be  no  prize  fights. 
The  Courts  would  thus  have  surrendered 
the  principal  means  of  discouraging  the 
dii^gnuseful  exhibitions  in  question,  which 
there  was  some  reason  to  hope,  under  the 
pressure  of  the  law,  were  gradually  being 
discontinued.  It  was  said  by  counsel  for 
the  defendants  that  the  Legislature  bad 
not  declared  that  it  was  criminal  to  go  and 
see  a  prize  fight,  and  that  it  was  not  for 
Judges  to  create  a  new  ofience,  but  the 
decisions  upon  which  the  chairman's  direc- 
tion proceeded  do  not  appear  to  me  to  be 
open  to  this  attack.  The  learned  Judges 
referred  to  have  not  sought  to  create  a 
new  ofience,  but  have  determined,  as  it 
seems  to  me,  in  accordance  with  reason 
and  principle,  what  is  sufiicient  in  law  to 
establish  a  charge  of  countenancing  and 
encouraging  a  prize  fight.  Their  reasoning 
may  be  stated  thus :  A  prize  fight,  which 
is  an  as^ult  and  therefore  contrary  to  the 
Vol.  51.— M.C. 
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law,  takes  place  in  public,  in  order  that 
it  may  be  witnessed  by  spectators.  The 
spectators  by  their  presence  lend  them- 
selves to  the  purpose  of  the  combatants, 
and  countenance  and  encourage  them  in  a 
violation  of  the  law.  They  therefore  aid 
and  abet.  I  have  no  doubt  in  this  case 
that  the  defendants  were  spectators,  and 
that  the  jury  meant  to  find,  and  properly 
found,  that  they  were  so ;  and  I  am  of 
opinion  that  they  are  rightly  convicted. 

Stephen,  J. — I  entirely  agree  with  the 
judgment  delivered  by  my  brother  Gave. 
His  statement  of  the  facts  of  the  case, 
and  his  view  of  the  chairman's  direction 
to  the  jury  relieve  me  from  the  necessity 
of  referring  to  them  in  detail.  I  wish, 
however,  to  state  in  a  few  words  the 
principle  as  to  the  effect  of  consent  in 
charges  of  bodily  violence,  which  I  deduce 
from  the  numerous  authorities  referred  to 
by  him,  and  to  add  one  or  two  observa- 
tions of  my  own  on  that  branch  of  the 
case  relating  to  aiding  and  abetting.  The 
principle  as  to  consent  seems  to  me  to  be 
this.  When  one  person  is  indicted  for 
inflicting  personal  injury  upon  another, 
the  consent  of  the  person  who  sustains 
the  injury  is  no  defence  to  the  person  who 
inflicts  the  injury,  if  the  injury  is  of  such 
a  nature,  or  if  it  is  inflicted  under  such 
circumstances,  that  its  infliction  is  injurious 
to  the  public  as  well  as  to  the  person  in- 
j  ured.  But  the  \i^  uries  given  and  received 
in  prize  fights  are  injurious  to  the  public, 
both  because  it  is  against  the  public  interest 
that  the  lives  and  the  health  of  the  com- 
batants should  be  endangered  by  blows, 
and  because  prize  fights  are  disorderly 
exhibitions,  and  mischievous  on  many 
obvious  grounds.  Therefore  the  consent 
of  the  parties  to  the  blows  which  they 
mutually  receive  does  not  prevent  these 
blows  from  being  assaults.  I  may  add  one 
authority  to  those  which  my  brother  Mr. 
Justice  Cave  has  quoted  on  this  subject. 
In  BrookfjS  Abridgment  (13)  it  is  said 
that  in  the  11  Hen.  7  it  was  hdd  that  tour- 
naments were  illegal,  unless  by  the  com- 
mandment of  the  king,  and  it  is  added  that 
in  the  time  of  Henry  8  the  Judges  held 
that  even  the  king's  commandment  would 

(13)  Corone,  228. 
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not'  justify  or"  excuse  a  person  who  killed 
another  in  a  tournament,  because  the 
commandment  itself  was  illegal.  This 
view  is  adopted  by  Lambard  (14),  Hole 
(15),  Foster  (16)  and  East  (17).  In 
cases  where  life  and  limb  are  exposed 
to  no  serious  danger  in  the  common 
course  of  things,  I  think  that  consent  is  a 
defence  to  a  charge  of  assault,  even  when 
considerable  force  is  used,  as,  for  instance, 
in  cases  of  wrestling,  single-stick,  sparring 
with  gloves,  football,  and  the  like ;  but  in 
all  cases  the  question  whether  consent  does 
or  does  not  take  from  the  application  of 
force  to  another  its  illegal  chai*acter  is  a 
question  of  degi'ee  depending  upon  circum- 
stances. Upon  the  question  whether  bare 
voluntary  presence  at  a  prize  fight  is,  in 
itself,  either  an  aiding  or  abetting  of  the 
combatants,  or  conclusive  evidence  of  it,  I 
have  only  one  remark  to  add  to  my 
brother  Cave's  judgment.  I  think  that 
the  chairman  rightly  apprehended  the 
ruling  of  Mr.  Justice  Littledale  in  The  King 
v.  Murphy  (1),  and  that  that  ruling  was 
wrong.  In  that  case  it  was  alleged  by  the 
prosecution  that  Mmphy  acted  as  second 
in  the  fight.  The  witnesses  for  the  defence 
denied  this,  and  said  that  Muiphy  neither 
did  nor  said  anything..  Mr.  Justice  Little- 
dale  told  the  jury  upon  this,  that  persons 
who  are  at  a  fight  in  consequence  of  which 
death  ensues  "are  all  guilty  of  man- 
slaughter if  they  encourage  it  by  their 
presence — I  mean  if  they  remained  present 
during  the  fight.  I  say  that  if  they  were 
not  casually  passing  by,  but  stayed  at  the 
place,  they  encouraged  it  by  their  pre- 
sence, although  they  did  not  do  or  say 
anything."  I  do  not  think  that  such  cases 
as  were  suggested  during  the  argument, 
cases  of  persons  voluntarily  witnessing  a 
prize  fight  for  some  innocent,  or  even 
laudable  purpose,  were  present  to  the 
mind  of  Mr.  Justice  Littledale  when  he  said 
this.  It  would  be  unfair  to  construe 
language,  chosen  on  the  spur  of  the  moment, 
and  in  reference  to  the  facts  of  a  par- 
ticular case,  as  it  is  necessary  to  construe 
an  Act  of  Parliament;  but  I  think  the 
learned  Judge  cannot  have  meant  to  say 
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less  than  that  a  person  who  looks  on  at  a 
prize  fight  out  of  mere  cariosity  does 
thereby  aid  and  abet  the  fight.  It  would 
have  served  no  purpose  to  say  anything 
short  of  this.  Ko  one  could  doubt 
Murphy's  guilt  if  he  acted  as  second,  or 
did  any  other  positive  act  to  enootirage  the 
fight.  He  was  either  in  that  position,  or 
he  was  a  mere  spectator,  and  the  whole 
point  of  the  Judge's  charge  is,  that  in 
either  case  he  was  guilty.  In  this,  I 
think  that  Mr.  Justice  Littledale  went  too 
far,  being  no  doubt  desirous  of  providing 
an  easy  and  summary  mode  of  suppressing 
prize  fights.  It  may,  or  may  not,  be 
desirable  to  make  it  a  criminal  ofience  to 
look  on  at  a  prize  fight  in  the  absence  of  a 
lawful  excuse  to  be  proved  by  the  spec- 
tator, but  I  think  we  should  be  making 
instead  of  interpreting  the  law,  if  we  were 
to  say  that  such  conduct  is  now  a  crime. 
I  am  very  far  from  thinking  that  this  is  in 
itself  <a  conclusive  objection  to  this  con- 
viction. A  considerable  part  of  the  law 
of  England  consists  of  judicial  decisions, 
and  in  the  very  nature  of  things  this  must 
be  so.  Every  decLsion  upon  a  debated 
point  adds  a  little  to  the  law  by  making 
that  point  certain  for  the  future.  Indeed, 
whichever  way  this  case  may  be  decided, 
it  will  settle  the  law  upon  the  precise 
point  involved,  and  it  is  this  which  gives 
to  judicial  decisions  their  great  importance. 
It  seems  to  me,  however,  that  in  exer- 
cising the  narrowly  qualified  power  of 
quasi  legislation  which  the  very  nature  of 
our  position  confers  upon  us,  we  ought  to 
confine  ourselves  as  far  as  possible  (there 
may  be  cases  where  such  a  course  is  not 
possible)  to  applying  well-known  pi"in- 
ciples  and  analogies  to  new  combinations 
of  facts,  and  to  supplying  to  general  defi- 
nitions and  maxims,  or  to  general  statutory 
expressions,  qualifications  which,  though 
not  expressed,  are,  in  our  opinion,  implied. 
I  will  illustrate  my  meaning  as  to  what, 
in  my  opinion,  the  Court  ought  or  ought 
not  to  do.  I  think  tiiat  the  Judges  were 
acting  within  their  powers  when  they 
decided  that  the  ofience  of  obtaining 
money  by  false  pretences  could  be  com- 
mitted only  by  making  a  false  pretence  as 
to  an  existing  fieict,  though  this  is  not  ex- 
pressed by  the  statute  which  creates  the 
ofience.    I  think,  on  the  other  hand,  that 
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the  Court  would  exceed  its  powers  if  it 
were  to  remoye  by  judicial  decisions  the 
defects  in  the  common  law  definition  of 
theft,  which  have  caused  so  many  failures 
of  justice.  To  abolish  a  well-established* 
rule  of  law,  because  it  is  a  bad  rule,  is  the 
business  of  the  Legislature.  Applying 
this  principle  to  the  present  case,  if  we  go 
further  and  extend  the  law  upon  con- 
siderations of  general  expediency,  we  are, 
I  think,  invading  the  province  of  the 
Legislature.  I  feel  fully  justified  in  saying 
that  the  doctrine  that  the  absence  of  con- 
sent is  necessaiy  to  an  assault  requires  the 
qualification  which  I  have  already  stated, 
but  I  do  not  see  my  way  to  saying  that  the 
particular  misdemeanour  of  assart  differs 
from  all  others  in  the  drcnmstance  that  a 
mere  looker  on  is  to  be  considered  as  a 
principal  unless  he  is  able  to  prove  some 
reasonable  excuse  for  his  presence.  Such 
a  rule  would,  in  my  judgment,  be  opposed 
to  all  legal  analogies,  and  constitute  an 
exception  to  all  rules.  The  Legislature 
can  create  such  an  exception  if  it  pleases, 
but  I  think  that  the  Judges  ought  not  to 
introduce  it,  even  if  they  think  it  expedient 
that  it  should  be  introduced,  as  to  which 
I  express  no  opioion.  On  these  grounds  I 
think  that  the  direction  to  the  jury  was 
wrong ;  I  also  think  that  their  verdict  was 
equivalent  to  an  acquittal;  and  on  both 
grounds  I  think  that  the  conviction  should 
be  set  aside. 

Lopes,  J. — ^I  have  not  thought  it  neces- 
sary to  prepare  a  lengthened  judgment 
reviewing  the  authorities,  as  the  cases 
have  been  fully  reviewed  in  the  judgment 
of  my  brother  Cave.  I  understand  the 
ruling  of  the  chairman  of  the  quarter  ses- 
sions to  amount  to  this,  that  mere  pre- 
sence at  a  prize  fight,  unexplained,  is  con- 
clusive proof  of  aiding  and  abetting,  even 
if  there  be  no  evidence  that  the  person  or 
persons  so  present  encouraged,  or  intended 
to  encourage,  the  prize  fight  by  his  or 
their  presence.  I  cannot  hold,  as  a  pro- 
position of  law,  that  the  mere  looking  on 
is  ipso  facto  a  participation  in  or  encourage- 
ment of  a  prize  fight.  I  think  there  must 
be  more  than  that  to  justify  a  conviction 
for  an  assault.  If,  for  instance,  it  was 
proved  that  a  person  went  to  a  prize  fight 
icnowing  it  .was  to  take  place,  and  re- 
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mained  there  for  some  time  looking  on,  I 
think  that  would  be  evidence  from  which 
a  jury  might  infer  that  such  person  en- 
couraged, and  intended  to  encourage,  the 
fight  by  his  presence.  In  the  present  case, 
the  three  prisoners  were  merely  seen  in 
the  crowd,  were  not  seen  to  do  anything, 
and  there  was  no  evidence  why  or  how 
they  came  there,  or  how  long  they  stayed. 
Applying  the  direction  of  the  chairman 
to  this  state  of  facts,  I  think  it  was 
wrong. 

KoBTH,  J.,  concurred  in  the  judgment 
of  Lopes,  J. 

Hawkins,  J. — At  the  Berkshire  Octo- 
ber Quarter  Sessions,  1881,  the  defendants 
were  convicted  under  the  direction  of  Mr. 
Benyon,  the  chairman,  upon  two  counts  of 
an  indictment.  One  clutrged  them  with 
an  assault  upon  Charles  Mitchell,  the 
other  with  an  assault  upon  John  Burk^— 
Mitchell  and  Burke  being  the  combatants 
in  a  fight  which  took  place  at  Ascot  on 
the  16th  of  June,  1881.  The  facts  are 
fully  set  forth  in  the  case  reserved  for  the 
opinion  of  the  Court  of  Criminal  Appeal. 
Two  questions  were  argued  before  iis : 
First,  whether  the  combatants  themselves 
were  guilty  of  assaults  upon  each  other ; 
and,  secondly,  whether  the  defendants 
were  aiders  and  abettors  in  the  fight,  and 
therefore  also  rightly  convicted.  Upon  <he 
first  question,  the  defendants'  counsel  con- 
tended that,  each  of  the  combatants  having 
assented  to  the  fight,  neither  could  be  con- 
victed  of  an  assault  upon  the  other.  To 
this  contention  I  cannot  give  my  sanction. 
As  a  general  proposition,  it  is  undoubtedly 
true  that  there  can  be  no  assault  unless 
the  act  charged  as  such  be  done  without 
the  consent  of  the  person  alleged  to  be 
assaulted,  for  want  of  consent  is  an  essen- 
tial element  in  every  assault,  and  that 
which  is  done  by  consent  is  no  assault  at 
all — Christophersonv,  Bare  (7),  The  Queen 
V.  Guthrie  (18)  and  numerous  other  cases. 
It  may  be  that  consent  can  in  all  cases  be 
given  so  as  to  operate  as  a  bar  to  a  civil 
action,  upon  the  ground  that  no  man  can 
claim  damages  for  an  act  to  which  he 

(18)  39  IiAW  J.  Rep.  M.O.  95 ;  Law  Rep.  I 
O.C.R.241. 
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himself  was  an  assenting  pai*ty — Chris- 
topheraon  v.  Bare  (7).  That  case,  how- 
ever, was  decided  upon  a  point  of  pleading, 
and  must  not  be  considered  as  a  direct 
authority  on  this  subject.  It  is  not 
necessary,  however,  upon  the  present  occa- 
sion to  express  any  decided  opinion  upon 
the  point,  for,  whatever  may  be  the  effect  of 
a  consent  in  a  suit  between  party  and  party, 
it  is  not  in  the  power  of  any  man  to  give 
any  effectual  consent  to  that  which 
amounts  to,  or  has  a  direct  tendency  to 
create  a  breach  of  the  peace,  so  as  to  bar  a 
criminal  prosecution.  In  other  words, 
though  a  man  may  by  his  consent  debar 
himself  from  his  right  to  maintain  a  civil 
action,  he  cannot  thereby  defeat  pro- 
ceedings instituted  by  the  Crown  in  the 
interests  of  the  public  for  the  maintenance 
of  good  order — per  Mr.  Justice  Burrough 
in  The  King  v.  BeUingham  (12).  He  may 
compromise  his  own  civil  rights,  but  he 
cannot  compromise  the  public  interests. 
Nothing  can  be  clearer  to  my  mind  than 
that  every  fight  in  which  the  object  and 
intent  of  each  of  the  combatants  is  to 
subdue  the  other  by  violent  blows,  is,  or 
has  a  direct  tendency  to,  a  breach  of  the 
peace,  and  it  matters  not,  in  my  opinion, 
whether  such  fight  be  a  hostile  fight  b^^n 
and  continued  in  anger,  or  a  priz3  fight 
for  money  or  other  advantage.  In  each 
case  the  object  is  the  same,  and  in  each 
case  some  amount  of  personal  injury  to 
one  or  both  of  the  combatants  is  a  pro- 
bable consequence,  and,  although  a  prize 
fight  may  not  commence  in  anger,  it  is  un- 
questionably calculated  to  rouse  the  angry 
feelings  of  both  before  its  conclusion.  I 
have  no  doubt  then,  that  every  such  fight 
is  illegal,  and  that  the  parties  to  it  may  be 
prosecuted  for  assaults  upon  each  other. 
Many  authorities  support  this  view.  In 
The  King  v.  Ward  (19)  the  prisoner  was 
tried  for  the  slaughter  of  a  man  whom  he 
had  killed  in  a  fight  to  which  he  had  been 
challenged  by  the  deceased  for  a  public 
trial  of  ekill  in  boxing.  No  unfairness 
was  suggested,  and  yet  it  was  held  that 
the  prisoner  was  properly  convicted.  To 
the  same  effect  is  the  case  of  The  Qtteen  v. 
Lewis  (5),  in  which  Mr.  Justice  Coleridge 
said  :  "  When  two  persons  go  out  to  strike 

(19)  1  East.  P.C.  270. 


each  other,  each  is  guilty  of  an  assault." 
See  also  The  Queen  v.  Hunt  (20),  per 
Baron  Aldei*son ;  The  Queen  v.  Brown  (21), 
per  the  same  learned  Baron;  and  The 
Queen  v.  Young  (10),  per  Baron  Bramwell. 
The  cases  in  which  it  has  been  held  that 
persons  may  lawfully  engage  in  friendly 
encounters  not  calculated  to  produce  real 
injury  to  or  to  rouse  angry  passions  in 
either,  do  not  in  the  least  militate  against 
the  view  1  have  expressed,  for  sudi  en- 
counters are  neither  breaches  of  the  peace, 
nor  are  they  calculated  to  be  productive 
thereof;  but  if,  under  colour  of  a  friendly 
encounter,  the  parties  enter  upon  it  with, 
or  in  the  course  of  it,  form  the  intention 
to  conquer  each  other  by  violence  calcu- 
lated to  produce  mischief,  regardless  whe- 
ther hurt  may  be  occasioned  or  not — as,  for 
instance,  if  two  men,  pretending  to  engage 
in  an  amicable  spar  with  gloves,  really 
have  for  their  object  the  intention  to  beat 
each  other  until  one  of  them  be  exhausted 
and  subdued  by  force,  and  so  engage  in  a 
conflict  likely  to  end  in  a  breach  of  the 
peace,  each  is  liable  to  be  prosecuted  for 
an  assault — The  Queen  v.  Orton  (6). 
Whether  an  encounter  be  of  the  character 
I  have  just  referred  to,  or  a  mere  friendly 
game,  having  no  tendency,  if  fairly  played, 
to  produce  any  breach  of  the  peace,  is 
always  a  question  for  the  jury  in  case  of  an 
indictment,  or  the  magistrates  in  case  of 
summary  proceedings.  The  cases  dted  of 
alleged  indecent  assaults  on  young  children 
by  their  consent  are  no  authorities  to  the 
contrary,  and  may  all  be  disposed  of  in 
this  one  observation,  namely,  that  the 
indecent  imposition  of  hands  charged  in 
those  cases  as  assaults  neither  involved, 
nor  were  calculated  to  involve,  breaches  of 
the  peace,  and  therefore,  being  by  consent, 
were  not  punishable  as  assaults,  any  more 
than  they  would  have  been  had  the  objects 
of  them  been  for  the  most  innocent  pur- 
poses. I  think  it  wholly  immaterial,  in 
considering  cases  of  this  description,  to 
inquire  by  whom  the  first  blow  was  struck, 
for,  as  was  said  by  Mr.  Justice  Idndley,  in 
The  Queen  v.  Knock  (22),  the  right  of  self- 
defence  does  not  justify  counter  blows 


(20)  1  Cox  C.C.  177. 

(21)  1  Car.  &  M.  814. 

(22)  14  Cox.  C.C.  I. 
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struck  with  a  desire  to  fight.  Upon  the 
mliDg  of  the  chairman  as  to  the  illegality 
of  the  fight,  I  entertain  therefore  no  manner 
of  douht,  and  I  am  clearly  of  opinion 
that  the  combatants  themselves  were  each 
guilty  of  an  assault  upon  the  other.  Nor 
do  I  entertain  any  doubt  that  all  who 
were  present  aiding  or  abetting  the  fight 
were  liable  to  be  indicted  as  principals  to 
it ;  for  by  24  &  25  Vict.  c.  94.  s.  8,  ♦'Whoever 
shall  aid,  abet,  counsel  or  procure  the  com- 
miasion  of  a  misdemeanour  shall  be  tried, 
&Cf  as  a  principal."  Whether  the  defen- 
dants were  rightly  convicted  as  aiders  and 
abettors  is  a  different  matter.  I  am  of 
opinion  they  were  not.  In  summing  up 
the  case,  the  chairman  directed  the  jury 
that  all  persons  who  went  to  a  prize  fight 
to  see  the  combatants  strike  each  other, 
and  who  were  present  when  they  did  so, 
were  in  point  of  law  guilty  of  an  assault, 
for,  ^*  if  they  were  not  casually  passing  by, 
but  stayed  at  the  place,  they  encouraged 
it  by  their  presence,  although  they  did 
not  do  or  say  anything."  The  jury  on 
that  direction,  found  the  defendants  guilty, 
but  they  also  found  expressly  that  they 
were  not  aiding  or  abetting.  The  whole 
(question  therefore  for  us  to  determine  as  a 
matter  of  law  is,  not  whether  voluntary 
presence  at  a  prize  fight  is  evidence  of  an 
aiding  and  abetting,  but  whether  inactive 
presence  at  a  prize  fight  as  a  voluntary 
spectator  thereof  amounts  of  itself  to  such 
encouragement  of  it  as  to  render  a  man 
amenable  to  the  crinunal  law  as  an  aider 
and  abettor  in  that  breach  of  the  peace. 
In  support  of  the  conviction  Mr.  Poland 
mainly  relied  upon  a  series  of  authorities 
in  which  dicta  of  most  eminent  Judges  are 
no  doubt  to  be  found  which  apparently 
support  the  ruling  of  the  chairman.  In 
The  King  v.  BeUingham  (12),  which  was 
an  indictment  for  riot  and  assaulting  a 
magistrate  who  was  endeavouring  to  stop 
a  prize  fight,  Mr.  Justice  Burrongb,  before 
whom  it  was  tried,  is  reported  to  have 
said  :  '^  By  law  whatever  is  done  in  such 
an  assembly  by  one,  all  present  are  equally 
liable  for.  These  fights  are  illegal.  No 
consent  can  make  Uiem  legal,  they  are 
unlawful  assemblies.  Every  one  going  to 
them  is  guilty  of  an  ofience."  In  The 
King  v.  Perkins  (4),  which  was  an  indict- 
ment for  a  riot  and  assault  on  one  CoateSy 
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one  of  the  combatants  in  a  prize  fight, 
Mr.  Justice  Fatteson,  after  stating  that 
prize  fights  were  altogether  illegal,  said, 
*'  If  all  these  persons  went  out  to  see  these 
men  strike  each  other,  and  were  present 
when  they  did  so,  they  are  all  in  point  of 
law  guilty  of  an  assault ;  there  is  no  dis- 
tinction between  those  who  concur  in  the 
act  and  those  who  fight."   In  The  Xing  v. 
Hargrave  (23),  a  very  imperfectly  reported 
case  upon  the  trial  of  an  indictment  for 
manslaughter,   the  result  of   a  fight  in 
which  one  of  the  combatants  was  killed, 
the    prisoner    was  charged  with    aiding 
and  abetting,  and  in  that  case  Mr.  Jus- 
tice Fatteson  seems  to  have  adhered  to 
his  former   opinion.      In   The    King  v. 
Murphy  (1),  upon  the  trial  of  an  indict- 
ment for  manslaughter  (deceased  having 
been  killed  in  a  fight  in  which  it  was 
all^^ed  the  prisoner  acted  as  a  second), 
Mr.  Justice  Littledale  said  :  ''  If  .the  pri- 
soner was  present  at  this  fight,  encourag- 
ing it  by  his  presence,  he  is  guilty,  though 
he  took  no  active  part  in  it.     I  am  of 
opinion  that  persons  who  are  at  a  fight  in 
consequence  of  which  death  ensues  are  all 
guilty  of  manslaughter,  if  they  encouraged 
it  by  their  presence.     I  mean,  if  they  re- 
mained present  during  the  fight.    I  say 
that  if  they  were  not  casually  passing  by, 
but  stayed  at  the  place,  they  encouraged 
it  by  their  presence,  although  they  did  not 
say  or  do  anjrthing."     This    last  is  the 
strongest  authority  in  support  of  the  pro- 
position contended  for  by  Mr.  Foland,  that 
mere  voluntary  presence  as  a  spectator  at 
a  fight  per  se  constitutes  an  aiding  and 
abetting.   In  considering  the  weight  which 
ought  to  be  attached  to  these  dicta  upon 
the  present  occasion,  it  should  be  remem- 
bered that  tiiey  were  apparently  uttered 
without  argument ;  moreover,  they  should 
be  read  in  connection  with  the  facts  of  the 
particular  cases  to  which  they  were  applied, 
and,  as  I  think,  rather  as  strong  indica- 
tions of  the  opinions  of  the  learned  Judges 
who  gave  utterance  to  them  as  to  the  in- 
ferences which  ought  to  be  drawn  by  the 
jury  from  the  evidence  in  those  cases,  than 
as  carefully  considered  declarations  of  the 
law  as  applicable  to  every  case  of  this 
description.    In  each  of  the  cases  above 

(23)  5  Car.  k  P.  170. 
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referred  to  much  more  waa  alleged  against 
the  accused  than  that  they  were  mere  spec- 
tators. Thus  in  Tlie  King  v.  Bellingham 
(12)  two  of  the  defendants  were  actually 
iighting)  whilst  the  third  was  actively  en- 
deavouring to  prevent  interference.  In 
Tlie  King  v.  Perkins  (4)  one  of  the  defen- 
dants was  a  combatant,  another  was  a 
second,  a  third  kept  the  ring  and  the  fourth 
collected  entrance  money.  In  The  King  v. 
Hargrave  (23)  the  facts  are  very  imper- 
fectly stated,  out,  coupling  the  text  with 
the  marginal  note,  it  would  seem  that  the 
prisoner  was  present,  and  sanctioned  the 
tight.  In  The  King  v.  Muvphy  (1 )  no  doubt 
the  language  of  Mr.  Justice  Littledale  was 
used  with  referenca  to  a  state  of  facts  not 
unlike  the  present.  I  am,  however, 
strongly  inclined  to  think  that  in  using  it 
he  was  expressing  rather  his  own  opinion, 
as  a  matter  of  fact,  that  a  man  who  was 
voluntarily  present  at  a  fight  encouraged 
it,  than  a  proposition  of  law,  that  a  mere 
spectator  at  a  fight  was  ipso  facto  an 
abettor  of  it.  If,  however,  he  intended  so 
to  rule,  with  all  respect  to  that  learned 
Judge,  I  cannot  look  upon  that  ruling  as 
satisfjictory.  In  my  opinion,  to  constitute 
an  aider  and  abettor,  some  active  steps 
must  be  taken  by  word  or  action,  with 
the  intent  to  instigate  the  principal  or 
principals.  Encouragement  does  not  of 
necessity  amount  to  aiding  and  abetting; 
it  may  be  intentional  or  unintentional,  a 
man  may  unwittingly  encourage  another 
in  fact  by  his  presence,  by  mis-interpreted 
words  or  gestures,  or  by  his  silence  or  non- 
interference, or  he  may  encourage  inten- 
tionally by  expressions,  gestures  or  actions 
intended  to  signify  approval.  In  the  latter 
case  he  aids  and  abets ;  in  the  former  he 
does  not.  It  is  no  criminal  offence  to 
stand  by  a  mere  passive  spectator  of  a 
crime,  even  of  a  murder.  Non-interference 
to  prevent  a  crime  is  not  itself  a  crime. 
But  the  fact  that  a  pei'son  was  voluntarily 
and  purposely  present  witnessing  the  com- 
mission of  a  crime,  and  offered  no  oppo- 
sition to  it,  though  he  might  reasonably  be 
expected  to  prevent,  and  had  the  power  so 
to  do,  or  at  least  to  express  his  dissent^ 
might,  under  some  circumstances,  afford 
cogent  evidence  upon  which  a  jury  would 
be  justified  in  finding  that  he  wilfully 
encouraged;    and  so  aided  and  abetted. 


But  it  would  be  purely  a  question  for  the 
jury  whether  he  did  so  or  not.  So,  if  any 
number  of  persons  arrange  that  a  criminal 
offence  shall  take  place,  and  it  takes  place 
accordingly,  the  mere  presence  of  any  of 
those  who  so  arranged  it  would  afford 
abundant  evidence  for  the  consideration 
of  a  jury  of  an  aiding  and  abetting.  A 
very  strong  authority  upon  this  point  is 
to  be  found  in  the  case  of  The  King  v. 
Borthwick  (9).  That  was  an  indictment 
for  murder,  charging  the  prisoners  as  prin- 
cipals in  the  second  degree.  Mr.  Justice 
Willes,  citing  Measenger^s  Case  from 
Kelynges*  Reports,  said :  "  Where  several 
acts  of  force  are  found  to  have  been 
actually  committed  in  pursuance  of  the 
design  "  (that  is,  a  common  illegal  design), 
'^  there  is  no  need  to  find  the  prisoners  to 
have  been  aiding  and  assisting,  for  that  is 
only  necessary  to  be  found  where  the  jury 
find  a  person  was  there  amongst  them,  and 
find  no  particular  act  of  force  done  by  him, 
but  only  in  his  presence.  In  the  present 
case  it  is  not  found  that  the  prisoners  did 
any  act  during  the  affray,  or  that  they 
were  present  aiding  and  assisting,  and  the 
Court  cannot  intend  that  they  were."  In 
Tlie  Queen  v.  Young  (10),  which  was  an 
indictment  for  murder  (in  a  duel  between 
Eliot  and  Mirfiu)  against  the  prisoners 
as  principals  in  the  second  deg^ree,  Mr. 
Justice  Yaughan  in  addressing  the  jury 
said :  **  Merc  presence  alone  will  not  be 
sufficient  to  make  a  party  an  aider  and 
abettor ;  but  it  is  essential  that  he  should, 
by  his  countenance  and  conduct  in  the 
proceeding,  being  present,  aid  and  assist 
the  principals."  "  Did  the  prisoners  give 
their  aid  and  assistance  by  tJieir  counten- 
ance and  encouragement  of  the  principals 
in  this  contest?  It  is  said  one  of  the 
prisoners  went  for  the  purpose  of  bringing 
aboutit  reconciliation,  not  togivacounten* 
anoe  to  the  continuance  of  the  contest ;  that 
is  for  you."  In  The  Queen  v.  Cuddy  (11), 
the  prisoner  was  indicted  as  principal  in 
the  second  degree  to  murder  (in  a  duel 
between  Munro  and  Fawoett) ;  Mr.  Jnstioe 
Williams  said :  '^  The  question  is  whether 
the  prisoner  was  at  the  spot  at  the  time, 
and  whether  he  took  such  a  part  as  amounts 
in  the  language  of  this  indictment  to  an 
aiding  and  abetting  of  the  principal  of- 
fender.    All  persons  who  were  present 
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enooaraging  or  promoting  will  be  guilty 
of  abetting  the  principal  offender ; "  and 
with  this  direction  the  question  was  left 
to  the  jury.    In  The  Qtieen  v.  Atkinson 
(8),   Chief  Baron  KeUy,  on  the  trial  of 
the  defendants  for  a  riot,  expressly  ruled 
« that  the  mere  presence  of  a  person  among 
the    rioters,    even  though    he  possessed 
the  power,  and  failed  to  exercise  it,  of 
stopping  the  riot,  did  not  render  him  liable 
on  such  a  charge."    And  he  left  the  case 
to  the  jury  wiUi  this  direction,  "  that,  in 
order  to  find  any  of  the  defendants  guilty, 
the  jury  must  be  satisfied  that  they  had 
taken  part  in  an  assembly  for  an  unLaiwful 
purpose,  and  had  helped  or  encouraged  or 
incited  the  others  in  the  pix>secution  of 
that  purposa"     In  TJie  Qtteen  v.  Taylor 
(24),  Chief  Justice  Cockbum  said :  **  To 
support  an  indictment  against  a  man  as  an 
accessory  by  abetting  an   offence,   there 
must  be  some  sort  of  active  proceeding  on 
his  part — he  must  incite  or  procure  or  en- 
courage the  act,"  and  the  whole  Court  held, 
that  merely  holding  the  stakes  to  be  paid 
to  the  winner  of  a  fight  in  which  one  of 
the  combatants  was  killed,  was  not,  of  itself, 
sufficient  to  make  such  holder  an  accessory 
to  a  charge  of  manslaughter.    This  case  of 
The  Qtieen  v.  Taylor  (24)  was  a  peculiar 
one,  and   it  was  not  necessary  to  decide 
whether  the  facts  would  have  justified  a 
oonyiction  for  aiding  and  abetting  a  breach 
of  the  peace,  as  to  which  a  question  might 
possibly  be  raised.     It  is  unnecessary  to 
multiply  authorities  upon  this  point,  or  to 
speculate  upon  the  infinite  variety  of  cases 
in  which  a  person  may  innocently  witness 
and  be  a  passive  spectator  of  a  fight,  or 
any  other  unlawful  or  criminal  act.    Nor 
is  it  necessary  to  express  any  final  opinion 
whether  or  not  the  evidence  upon  the  pre- 
sent occasion  would  have  justified  the  jury, 
had  they  been  so  minded,  in  finding  the 
defendants  to  be  aiders  and  abettors.     I 
confess  I  have  grave  doubts  whether  there 
was  sufficient  evidence  of  aiding  and  abet- 
ting against  either.    The  only  question  we 
have  to  determine  is,  whether  upon  mere 
proof  that  the  defendants  were  voluntary 
spectators  at  the  fight,  the  chairman  was 
right  in  directing  them  to  find  the  de- 

(24)  44  Law  J.  Rep.  M.C.  67 ;  Law  Bep.  2 
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fendants   guilty,    and  in   recording  that 
verdict,  in  the  teeth  of  the  expi-ess  finding 
that  the  defendants  were  not  aiding  or 
abetting.     I  am  of  opinion  that  he  was 
not,  and  I  base  my  judgment  upon  this, 
that  no  matter  how  cogent  the  circum- 
stances   may  be  to  establish  active  en- 
couragement, aiding  and  abetting  on  the 
part  of  the  accused,  it  is  the  province  of 
the  jury  alone  to  exercise  their  judgment 
upon  those  circumstances,  and  to  say  by 
their  verdict  whether  from  them  they  draw 
the  conclusion  of  guilt  or  innocence  (see 
the  direction  of  Chief  Justice  Mansfield 
in  Clifford  v.  Brandon  (25) ;  and  that, 
however  conclusive  the  evidence  may  ap- 
l^ear  to  him  to  bo,  no  Judge  has  a  right  to 
direct  a  verdict  of  guilty  as  a  matter  of 
law,  until  the  jury  have  drawn  the  in- 
ference essential  to  support  such  verdict. 
Since  this  judgment  was  written   Lord 
Justice  Baggallay,  at  the  Warwick  Winter 
Assize,  1882,  in  Tlie  Queen  v.  Uodgkiss 
and  others,  who  were  indicted  for  man- 
slaughter, stated  his,  which  I  think  the 
con^,  view  of  the  law  to  be,  that  the 
mere  presence  of  a  person  at  a  prize  fight 
was   not  in    itself  aiding   and    abetting 
that  which  was  going  on.     But  of  course 
the  presence  of  a  person  at  such  a  fight 
must  be  taken   in  connection  with  the 
surrounding  circumstances,  which  might 
affect  particular  individuals,  and  make  all 
the  dilSerence :  and  in  every  case  it  was 
the   province  of  the  jury   to  determine 
whether   those   particular   circumstances 
applied  to  a  certain  pei'son,  and  so  brought 
him  within  the  law.     I  think,  therefore, 
this  conviction  ought  to  be  quashed. 

HuDDLESTON,  B. — I  am  of  opinion  that 
the  direction  of  the  learned  chairman  of 
quarter  sessions  was  not  correct,  and  that 
this  conviction  must  be  quashed.  If  he 
had  told  the  jury  that  the  going  to  a  prize 
fight  to  see  the  combatants  strike  each 
other,  and  being  present  when  they  did  so, 
was  evidence  from  which  they  might  find 
that  the  defendants  countenanc^  what 
was  going  on,  and  that  therefore  they 
might  find  them  guilty,  I  should  have 
been  disposed  to  support  that  ruling.  But 
that  is  not  the  effect  of  his  summing-up, 

(25)  2  Campb.  358. 
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by  the  qualification  he  introduced.  Quoting 
words  attributed  to  Mr.  Justice  Littledale, 
he,  in  substance,  told  the  jury  that  staying 
at  the  place  was  of  itself  encouragement, 
and  that  the  mere  fact  of  being  present 
was  sufficient  to  justify  a  conviction.  I 
cannot  believe  that  the  learned  Judge,  Mr. 
Justice  Littledale,  has  been  accurately  re- 
ported in  this  respect ;  but,  if  he  has  been, 
with  great  respect  for  so  learned  a  Judge, 
I  cannot  concur  in  his  ruling.  The  mere 
staying  at  the  place  where  a  fight  is  going 
on  is  not  necessarily  encouragement.  The 
detective  sent  to  report  what  is  taking 
place,  and  to  bring  the  offenders  to  justice, 
cannot  be  said  to  be  encouraging  what  is 
going  on;  a  person  casually  passing,  but 
who  stays  to  see  what  happens,  and  in- 
terferes to  prevent,  or  retires  in  disgust, 
or  is  hemmed  in  so  that  he  cannot  retire, 
cannot  be  said  to  be  encouraging ;  the 
witness  mentioned  in  the  fourth  paragraph 
of  the  case  could  not  be  said  to  be  en- 
couraging ;  yet  all  of  these  were  present 
and  stayed  at  the  place  within  the  words 
of  the  learned  Judge.  The  question  of 
what  amounts  to  encouraging  must  be  a 
question  of  fact  in  each  case  for  the  jury, 
and  cannot  be  one  of  law.  The  finding  of 
the  jury  was,  in  fiEUst,  one  of  not  guilty. 
They  bow  with  respect  to  the  chairman's 
direction  in  point  of  law ;  but,  by  adding 
that  the  prisoners  were  not  aiding  and 
abetting,  I  conclude  that  they  intended  to 
convey  that  by  no  act  of  theirB  were  they 
countenancing  or  encouraging  the  fight — 
a  conclusion  fully  supported  by  the  evi- 
dence in  the  case. 

Manisty,  J. — I  am  of  opinion  that  this 
conviction  cannot  be  sustained.  I  see  no 
evidence  that  the  fight  was  a  prize  fight. 
In  the  absence  of  evidence  to  the  contrary 
it  must  be  taken  to  have  been  an  ordinary 
hostile  fight  between  two  angry  men,  each 
of  whom  committed  a  series  of  assaults  on 
the  other.  But  whether  it  was  a  prize 
fight  or  an  ordinary  fight  is,  in  my  opinion, 
immaterial,  seeing  that  all  persons  who, 
being  present  at  a  fight,  encourage  it,  are 
guilty  of  an  assault.  In  the  case  of  a 
misdemeanour,  all  who  take  part  in  it  are 
principals,  there  are  no  accessories  in  the 
technical  sense  of  that  term — Tlie  Qtteen 


V.  Greenwood  (26).  Such  being  the  law, 
the  first  question  which  arises  is,  whether 
there  was  any  evidence  to  go  to  the  jury 
against  the  three  prisoners,  or  any  of  them. 
All  that  was  proved  was,  that  each  of 
them  was  seen  in  the  crowd,  that  they 
were  neither  speaking  nor  doing  anything ; 
and  as  to  Coney,  that  he  was  so  hemmed 
in  as  to  render  it  impossible  for  him  to 
push  his  way  out.  I  very  much  doubt 
whether  there  was  any  evidence  proper  to 
be  left  to  the  jury  as  against  any  one  of 
the  three  prisoners.  But,  assuming  that 
there  was,  it  remains  to  be  considered 
whether  the  direction  given  to  the  jury 
was  correct  in  point  of  law.  The  direction 
was,  that  ''if  the  prisoners  were  not 
casually  passing  by,  but  stayed  at  the 
place,  they  encouraged  the  fight  by  their 
presence,  although  they  did  not  say  or  do 
anything."  The  jury  understood,  and,  as 
it  seems  to  me,  rightly  understood,  the 
direction  to  be  that,  if  ihe  prisoners  merely 
stayed  at  the  place,  they,  as  a  matter  of 
law,  encouraged  the  fight  by  their  presence, 
and  they  found  the  prisoners  guilty  of  an 
assault,  adding  that  they  did  so  in  conse- 
quence of  the  chairman's  direction  of  law, 
though  they  found  that  the  prisoners  were 
not  aiding  or  abetting.  I  am  of  opinion 
that  the  dindction  was  erroneous  in  point 
of  law.  If  there  was  any  evidence  to  go 
to  the  jury,  it  raised  a  question  of  fact  for 
them— namely,  whether  the  prisoners  or 
any  of  them  by  their  presence  encouraged 
the  fight  No  such  question  was  left  to 
the  jury,  consequently  the  conviction  can- 
not stand.  The  only  authority  in  support 
of  the  direction  that  I  know  of  is  to  be 
found  in  the  summing  up  of  Mr.  Jostioe 
Littledale  in  the  case  of  The  King  v. 
Murphy  (1).  No  doubt  that  learned  and 
accurate  Judge  is  reported  to  have  used 
the  very  expressions  which  the  chairman 
in  the  present  case  adopted  and  repeated 
to  the  jury.  Whether  the  learned  Judge, 
Mr.  Justice  littledale,  did  direct  the  jury 
as  he  is  reported  to  have  done  may,  I 
think,  well  admit  of  doubt.  If  he  did,  I 
think  the  direction  was  erroneous.  It  is 
said  that,  if  the  ruling  of  the  chairman  is 
not  upheld,  a  great  impetus  will  be  given 

(26)  21  Law  J.  Rep.  M.C.  127. 
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to  prize  fighting.  I  do  not  share  in  that 
apprehension.  It  is  well-settled  law  that 
every  person  who,  hy  his  presence  or  other- 
wise, enooarages  a  fight,  be  it  a  prize  or  an 
ordinary  fight,  is  guilty  of  a  criminal 
offence — ^that  is  to  say,  of  an  assault,  or 
manalaaghter,  as  the  case  may  be ;  but  it 
is  for  the  jury  in  each  particular  case  to 
say  as  a  matter  of  fact  whether  the  ao- 
cuiBed  did,  by  his  presence  or  otherwise, 
encourage  the  combatants  to  fight.  To 
hold  the  contrary  would,  in  my  opinion, 
be  erroneous  in  point  of  law,  and  very  in- 
jurious in  its  consequences.  Suppose  the 
fight  in  question  had  resulted  in  the  death 
of  one  of  the  combatants,  then,  if  the 
direction  given  to  the  jury^  was  right, 
every  person  who  was  in  the  crowd  was  in 
point  of  law  guilty  of  manslaughter, 
though  he  neither  spoke  nor  did  anything, 
and  notwithstanding  that  in  the  opinion 
of  the  jury  he  neither  aided  nor  abetted 
the  combatants.  I  cannot  believe  such  is 
the  law  of  England.  For  these  reasons, 
I  answer  the  question  submitted  to  the 
Court  in  the  negative.  If  it  were  neces- 
sary to  do  so,  I  should  be  prepared  to  go 
further,  and  bold  that  the  special  finding 
of  the  jury  amounted  to  a  verdict  of  ac- 
quittal. This  point  is,  it  is  true,  not  sub- 
mitted to  us  by  the  chairman,  but  if  the 
Court  sees  upon  the  face  of  the  case  stated 
that  the  conviction  is  wrong  it  is  their 
duty  to  take  notice  of  it. 

Pollock,  B. — In  my  judgment  this  con- 
viction should  stand.  The  question  stated 
for  the  opinion  of  the  Court  properly 
raises  that  which  alone  is  open  for  our 
determination,  and  the  answer  to  it  should 
I  think  be,  that  the  direction  to  the  jury 
was  correct.  There  was  ample  evidence 
from  which  the  jury  could  find,  as  in  effect 
they  did,  that  what  took  place  between 
Burke  and  Mitchell  amounted  to  a  prize 
fight ;  and  this  being  so,  there  is  clear 
authority  for  the  direction  of  the  chairman 
that  prize  fights  are  illegal — The  King  v. 
BeUingham  (12),  The  King  v.  Perkins  (4) 
and  The  King  v.  Bargrave  (23) ;  see  also 
Hale'9  Fleas  of  the  Croum,  ch.  39.  When 
once  this  is  established,  the  only  remaining 
question  is  whether,  looking  at  the  evi- 
dence as  it  affected  the  throe  prisoners 
Coney,  Gilliam  andTully,  it  was  sufficient 
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to  support  the  direction  of  the  chairman, 
and  if  so,  whether  that  direction  was  right 
in  law.  In  dealing  with  the  evidence  as 
it  affects  the  three  prisoners,  we  must  look 
first  at  paragraph  4  of  the  case,  to  see 
what  was  the  real  character  of  the  figiit, 
as  bearing  upon  the  conduct  of  those  who 
were  present,  though  not  taking  any  active 
part  in  it,  and  the  inference  to  be  drawn 
from  such  conduct.  The  facts  here  set 
out — ^the  ring  of  cord,  the  four  blue  i)Osts, 
the  six  persons  within  the  ring  besides  the 
combatants,  and  the  fighting  by  those  two 
combatants  stripped  for  three-quarters  of 
an  hour — ^all  point  to  a  condition  of  things 
which  would  denote  to  those  present  and 
looking  on,  even  if  they  had  not  gone  to 
see  a  fight,  that  a  real  fight  was  taking 
place.  As  to  the  evidence  affec  ing  the 
prisoners,  it  amounts  to  this — ^that  there 
was  a  crowd  surrounding  the  ring,  and 
that  they  were  in  it,  and  further,  as  to 
Coney,  that  the  crowd  was  so  closely 
packed  that  he  was  hemmed  in,  and  could 
not  push  his  way  out.  Before  I  deal  with 
the  direction  of  the  chairman  which  relates 
to  the  legal  effect  to  be  given  to  the  pre- 
sence of  the  prisoners  in  this  particular 
case,  I  must  notice  what  appears  to  me  to 
be  the  true  ground  upon  which  the  decisions 
of  Judges  have  been  based,  when  they 
have  ruled  that  those  who  remain  and 
look  on  whilst  a  fight  is  going  on  encourage 
it  by  their  presence,  and  are  guilty  of  an 
illegal  act ;  and  also  the  wide  distinction 
which  exists  between  the  case  of  persons 
standing  by  to  witness  a  prize  fight,  and 
that  of  persons  standing  by  and  witnessing 
an  attack  by  a  mob,  the  setting  fire  to  a 
building,  or  any  other  illegal  act  of 
violence,  such  as  was  referred  to  in  the 
course  of  the  argument.  With  reference 
to  this  part  of  the  case,  we  ought  not, 
when  considering  what  is  the  true  character 
of  an  act,  to  lay  aside  all  knowledge  of 
human  nature,  and  all  experience  of  the 
habits  of  mankind.  These  appear  to  me 
to  be  the  basis  of,  and  necessarily  to  be 
interwoven  with,  and  form  a  part  of,  all 
law,  whether  criminal  or  otherwise ;  and 
when  I  look  at  the  case  in  this  light,  I  see 
no  true  analogy  between  a  crowd  of 
persons  voluntarily  collected  round  a  fight, 
and  those  who  in  a  public  street,  or  else- 
where, are  present  whilst  an  illegal  act 
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(the  sight  of  which  in  itself  cannot  reason- 
ably be  supposed  to  give  pleasure  to  any 
one)  is  going  on.     In  the  one  case  it  is 
usually  the  bystanders  collected  around 
who  create  and  are  responsible  for  the 
fight,  as  a  matter  of  interest  and  amuse- 
ment to  themselves.     In  the  other,  unless 
there  be  some  overt  act,  by  gesture  or 
word,   which    denotes    assistance   or  en- 
couragement, it  would  be  contrary  to  all 
reason  to  infer  that  the  bystanders  were 
taking  any  part  in  the  illegal  act.     Again, 
when  a  fight   takes   place,  but   two  can 
fight,    and    but    some    half    dozen     can 
assist    the    combatants;    it  Ls,   however, 
almost  of  the  very  essence  of  the  thing 
that    a    large    number    should    be  pre- 
sent as  mere  spectators,  who  could  not 
consistently  with  the  object  of  the  whole 
proceeding  actively  interfere.     On  the  con- 
trary, where  other  acts  of  violence  take 
place,  it  is  to  say  the  least  more  probable 
that  those  who  intend  to  encoura^^e  them 
will  not  remain  mere  passive  spectators, 
but  will  in  some  measure  take  an  active 
part.     In  his  summing-up  to  the  jury  in 
the  present    case,  acting  upon  the  prin- 
ciple and  the    ruling  to  w^hich  I   have 
already  referred,  the  chairman,  after  tell- 
ing the  jury  that  they  were  to  determine 
whether  or  not   this  was  a  prize  fight, 
directed  them  with  reference  to  the  three 
prisoners  that  "all  persons  who  go  to  a 
pri^e  fight  to  see  the  combatants  strike 
each  other,  and  who  are  present  when 
they  do  so,  are  in  point  of  law  guilty  of 
an  assault."     He  added  also,  from  the 
summing-up  of  Mr.  Justice  Littledale  in 
Tlie  King  V.  Murphy  (1):  "If  they  were 
not  casiudly  passing  by,  but  stayed  at  the 
])lace,  they  encouraged  it  by  their  presence, 
although  they  did  not  do  or  say  anything." 
In  my  view  of  the  law,  this  correctly  laid 
it  down  as  applicable  to  the  particular 
case  in  hand.    No  doubt  it  did  not  exhaust 
the  subject  or  deal  with  all  the  possible 
cases,  or  all  the  suppositious  cases  which 
were  put  during  the  argument  before  us. 
It  was  said  that  instances  might  occur  of 
persons  being  present  at  a  fight  such  as 
this,  or  even  at  this  fight,  who  yet  would 
not  be  doing  an  illegal  act.     Thus  a  weak 
man  might  be  hemmed  in  by  the  crowd 
and  so  be  present  against  his  will;  the 
father  or  njotht^r  of  one  of  the  combatants 


might  be  there  to  dissuade  him  if  posdhLe 
from  entering  upon  or  continuing  the  ooa« 
test ;  a  very  short  man  might  be  at  the 
outer  edge  of  the  crowd,  and  so  unable 
either  to  see  or  to  apprehend  what  was 
going  on;  and  that  these  persons  would 
not  be  guilty  of  an  illegal  act.     This  is 
quite  true,  but  surely  it  has  no  bearing 
upon  the  facts  proved  here,  nor  could  the 
chairman  have  alluded  to  such  cases  with- 
out travelling  very  wide  from  the  faicts 
proved,  and  distracting  the  minds  of  the 
jury  from  the  question  to  be  considered  in 
the  particular  case.     The  chairman's  own 
direction  is  confined  to  "  all  persons  who 
go  to  a  prize  fight  to  see  the  oomba|aat&" 
The  quotation  from  Mr.  Justice  Littledale 
is  not  so  accurate,  because  it  may  appear 
to  affirm  the  proposition  that  all  persona 
who  stay  at  the  place  encourage  the  fight ; 
but  even  as  to  this  it  states  what  I  think 
is  sound  law,  unless  it  be  taken  to  include 
persons    staying    for  some   cause  which 
makes  it  legal,  or  to  include  those  curious 
and  exceptional  instances  mentioned  during 
the  argument.     Few  propositions  of  law 
can  be  applied  during  a  summing-up,  even 
in  criminal  cases,  so  as  to  be  sufficient  and 
complete  in  omnibus ;  nor  need  they  be, 
since  the  office  of  a  summing-up  is  not  to 
propound  the  law  exhaustively,  but  to 
explain  so  much  of  it  as  relates  to  and  is 
called  for  by  the  particular  case  which  the 
jury  have  to  try.     It  only  remains  to 
notice  the  verdict  of  the  jury.   They  found 
the  three  prisoners  guilty,  but  added  that 
it  was  in  consequence  of  the  direction  by 
the  chairman  of  law,  as  they  found  that 
these  prisoners  were  not  aiding  and  abet- 
ting.    This  should  be  construed  in  such  a 
manner  as  to  make  it  reasonable  and  con- 
sistent, and  it  can  be  so  construed.     The 
jury  by  their  verdict  find  that  the  three- 
prisoners  by  their  presence  at  the  fight 
brought  themselves  within  the  chairman's 
deGnition  of  the  offence  \idth  which  they 
were  charged,  and  thereby  they  must  be 
taken  to  have  disposed  of  the  point  raised 
in  Coney's  favom* — namely,  that  he  was 
hemmed  in  by  the  crowd.  No  doubt  he  was 
ultimately,  but  the  jury  may  well  have 
thought  tliat  he  placed  himself  where  he 
was  voltmtarily,  and  in  order  to  seciu^  a 
good  position  whence  he  could  see  the 
fight.    No  allusion  is  made  in  the  case  to 
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aiding  and  abetting,  but,  beside  those 
fighting,  there  were  several  backers  within 
the  ring,  and,  as  I  accept  the  finding,  I 
nnderstand  the  jury  to  mean  no  more  ti^an 
that  these  prisoners  were  taking  no  actiye 
part  in  the  fight.  For  these  reasons  it 
seems  to  me,  agreeing  as  I  do  with  the 
main  propositions  of  law  that  have  been 
stated  by  my  learned  brothers  and  com- 
mented upon,  that  this  conviction  ought 
to  stand. 

DsNMAN,  J. — The  three  defendants, 
Coney,  Gilliam  and  Tully,  were  indicted 
for  an  assault.  I  think  there  was  evidence 
upon  which  the  jury  might  properly  find 
that  the  two  men  Burke  and  Mitchell  were 
engaged  in  an  unlawful  fight,  and  that  they 
and  their  seconds  were  guilty  of  one  or 
more  assaults.  But,  as  regards  the  defen- 
dants Coney,  Gilliam  and  Tully,  I  find  no 
fiicts  stated  shewing  that  they  did  anything 
to  promote  the  unlawful  fight,  or  the 
assaults  committed;  unless  the  mere  fact 
of  being  found  in  the  crowd  surrounding 
the  combatants  is  evidence  of  that  kind. 
The  utmost  that  can  be  gathered  from  the 
facts  stated  is,  that  they  were  for  some 
appreciable  time  inactive  spectators  of  an 
unlawful  fight.  The  only  question  for  us 
is,  whether  the  direction  of  the  chairman 
was  correct.  According  to  my  view  of 
that  direction  it  amounted  to  telling  the 
jury,  as  matter  of  law,  that  merely  being 
found  present  in  the  crowd  surrounding 
the  combatants  was  not  only  evidence,  but 
conclusive  evidence,  that  the  defendants 
were  encouraging  the  combatants,  and 
therefore  guilty  of  the  assaults  committed 
by  them.  If  I  had  been  on  the  jury,  I 
should  so  have  understood  the  direction, 
and  I  think  it  is  evident  from  the  finding 
of  the  jury  that  they  did  so  understand  it. 
For  the  reasons  given  by  my  brother 
Hawkins  in  his  judgment  I  entirely  concur 
on  both  the  points  argued.  I  think  this 
direction  was  wrong,  and  I  therefore  am 
of  opinion  that  the  conviction  should  be 
quadied. 

LoitD  CoLEBiDOE,  C.J. — The  facta  are 
clearly  stated  in  the  case  submitted  to  us 
by  the  chairman  of  the  Berkshire  Quarter 
Sesnons,  and  the  question  is  whether  his 
direction,  which  he  sets  out  in  words,  can 
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in  point  of  law  be  sustained.  That  is  the 
question  which,  in  form,  the  chairman  has 
submitted  to  the  Judges,  and  that  is  the 
only  question  which  I  propose  to  answer 
or  to  discuss.  Two  points  were  made  in 
reference  to  the  chairman's  direction.  As 
to  the  first,  I  conceive  it  to  be  established, 
beyond  power  of  any  argument,  however 
ingenious,  to  raise  a  doubt,  that,  as  the 
combatants  in  a  duel  cannot  give  consent 
to  one  another  to  take  away  life,  so  neither 
can  the  combatants  in  a  prize  fight  give 
consent  to  one  another  to  commit  that 
which  the  law  has  repeatedly  held  to  be  a 
breach  of  the  peace.  An  individual  can- 
not by  such  consent  destroy  the  light  of 
the  Grown  to  protect  the  public  and 
keep  the  peace.  To  the  judgments  of 
Mr.  Justice  Hawkins  and  Mr.  Justice 
Cave,  which  I  have  had  the  advantage 
of  reading  on  this  point,  both  in  their 
reasonings  and  their  conclusions,  I  give 
my  entire  assent.  The  judgments  of  Mr. 
Justice  Mathew  and  Baron  Pollock  do 
not,  I  think,  leave  anything  imtouched 
on  the  second  point,  to  which  I  now 
proceed.  I  agree  with  them  entirely, 
and  it  is  only  because  of  the  practical  im- 
portance of  the  question  that  I  do  more 
than  simply  express  my  concurrence.  I 
proceed  then  to  the  second  question  which 
remains,  whether  persons  other  than  the 
combatants  who  are  voluntarily  {^resent  at 
a  prize  fight,  and  who  are  there  as  spec- 
tators of  the  fight,  are  also,  in  point  of 
law,  guiliy  of  an  assault.  I  mean  by  the 
words  ''as  spectators  "  persons  who  are  pre- 
sent for  the  purpose  only  of  seeing  the 
fight ;  and  I  have  stated  the  question  thus 
because  I  believe  that  to  be  the  question 
intended  to  be  raised,  and  I  think  it  is 
the  question  which  is  raised,  in  the  case 
before  us.  It  is  not  dealing  fairly  with 
the  chairman,  or  with  the  jury,  or  even 
with  ourselves,  to  suppose  that  a  variety 
of  questions  so  absurd  that  they  are  an- 
swered by  mere  statement  were  intended 
to  be  put  to  us  when  there  is  a  real  and 
important  question  put  which  is  well 
worthy  of  consideration,  and  as  to  which, 
no  doubt,  there  is  room  for  conflicting 
opinion.  I  do  not  trouble  myself,  there- 
fore, with  the  question  whether  the  words 
used  would  cover  the  case  of  a  policeman 
present  and  doing  his  best  to  prevent  the 
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fight ;  of  a  man,  policeman  or  not,  present 
only  to  procure  evidence  of  a  breach  of 
tbe  peace  which  he  is  powerless  to  pre- 
vent ;   of  a  passer  by  on  foot  or  in  a  car- 
riage, who  stays  long  enough  to  ascertain 
the  character  of  the  fight,  and  goes  upon 
his  way ;  of  some  one  on  the  outskirts  of 
a  crowd,  curious  as  to  the  object  of  it, 
whose  shortness  of  stature  is  not  aided  by 
any  £riendJy  tree.     If  ever  these  curious 
questions,  or  questions  Uke  them,  should 
arise,  it  may  be  safely  left  to  juries  or  to 
Judges  to  solve  them  sensibly.     The  ques- 
tion I  am  answering  is  this  :  When  there 
is  evidence  uncontradicted  that  a  man  is  a 
spectator  of  a  prize  fight — a  spectator  only, 
if  you  will,  but  a  spectator  in  the  sense  I 
have  defined,  a  person  who  goes  to  see  or 
stays  to  see  a  fight,  with  no  object  but  to 
see  it — does  that  evidence  warrant  a  Judge 
in  directing  a  jury  that  such  evidence,  if 
they  believe  it,  proves  that  such  a  person 
is  guilty  as  a  principal  in  the  misdemean- 
our  ?    I  am  of  opinion  that  such  evidence 
does  warrant  a  Judge  in  giving  such  a 
direction,  and  that  it  is  for  the  prisoner  to 
shew,  if  he  can,  that  the  legal  inference 
from  such  evidence  ought  not  to  be  drawn 
in  his  case.     It  is  not  denied  that  there 
are  dicta — nay,  decisions — of  single  Judges 
which  entirely  support  the  direction  of  the 
chairman.     Indeed,  his  charge,  as  he  re- 
peats it  to  us,  is  niade  up  of  the  words  of 
Mr.   Justice  Patteson    in   The  King  v. 
Perkins  (4)  and  Mr.  Justice  littledale  in 
TJieKing  v.  Murphy  (1).     But  it  is  said, 
and  it  is  true,  that  these  dicta  or  decisions 
are  of  single  Judges  only,  and  that  in  none 
of  the  cases  were  the  facts  exactly  the 
same  as  the  facts  in  the  case  before  us.  To 
the  first  objection,  I  reply  that  the  criminal 
law  is  built  up   of  the  dicta  of  single 
Judges,  and  that  I  feel  no  inclination  to 
examine  critically  and  overrule  a  set  of 
decisions  which  seem  to  me  founded  in 
good  sense  and  conducive  to  the  public 
good.   Practical  wisdom  rather  than  scien- 
tific exactness  seems  to  me  to  be  the  thing 
to  aim  at  in  a  branch  of  the  law  which  is 
concerned  with  the  afiairs  of  men  gene- 
rally speaking  in  their  simplest  and  least 
complicated  forms.     In  such  a  case  as  this 
the  spectators  really  make  the  fight ;  with- 
out them,  and  in  the  absence  of  any  one 
to  look  ou  and  eneoarsige,  no  two  men, 


having  no  cause  of  personal  quarrel,  would 
meet  together,  in  solitude,  to  knock  one 
another  about  for  an  hour  or  two.  The 
brutalising  effects  of  prize  fights  are  diiefiy 
due  to  the  crowd  who  resort  to  them,  and 
if  I  find  Judges  of  great  reputation  saying 
in  various  phrases,  and  on  various  occa- 
sions, what  Mr.  Justice  Littledale  and  Mr. 
Justice  Patteson  said  in  the  cases  I  have 
mentioned,  and  that,  in  consequence,  the 
voluntary  spectators  of  a  prize  fight  have 
been  convicted  of  an  assault,  I  will,  if  I 
can,  affirm  such  a  conviction,  and  uphold 
the  authority  of  the  Judges  on  whose  deci- 
sions it  is  based.  I  reply  to  the  second 
objection  that  it  hardly  ever  happens  that 
the  circumstances  of  two  cases  are  exactly 
the  same,  but  the  words  of  the  Judges  are 
general,  and  will  include  the  case  before 
us,  and  that  I  see  no  distinction  in  prin- 
ciple between  the  persons  to  whom  the 
Judges  applied  their  doctrine  and  the  per- 
sons to  whom  it  is  sought  to  apply  the 
doctrine  here.  If  a  surgeon  who  attends 
a  duel  to  save  if  possible  the  lives  therein 
imperilled  attends  it  as  a  criminal,  I  can 
see  no  mvt  of  reason  why  the  spectator  of 
a  prize  fight  should  not,  if  there  be  £Bur 
authority  for  the  position,  be  held  as  guilty 
as  the  prize  fighters  themselves.  It  must 
be  remembered  that  in  all  these  cases  of 
constructive  assaults  and  constructive 
felonies  we  get  beyond  the  region  of  actual 
fact  into  that  of  positive  l^al  inference. 
A  second  in  a  duel,  perhaps,  does  no 
physical  act  at  all ;  a  man  who  stands 
outside  a  house  while  his  fellow  burglar 
goes  inside  and  is  guilty  of  violence,  does 
not,  in  actual  fact,  break  and  enter;  yet 
such  persons  are  wrongly  or  rightly  held 
as  guilty  as  the  actual  duellist  or  the 
actual  burglar.  The  man  who  keeps  the 
ropes,  or  goes  round  to  collect  contribu- 
tions, no  more  really  assaults  any  one  than 
a  mere  spectator ;  but  some  of  my  learned 
brothers,  at  any  rate,  would  hold  that 
such  men  are  properly  to  be  held  guilty  of 
assault.  Once  granted  that  an  actual 
physical  participation  in  the  assault  is  not 
necessary,  it  seems  to  me  that  there  is  no 
legal  principle  in  distinguishing  between 
one  set  of  spectators  and  another,  using 
the  word  spectator  in  the  sense  which  I 
have  above  defined ;  and  I  protest,  with 
all  possible  respect,  against  drawing  a  line 
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which  the  authorities  hitherto  have  not 
drawn,  which  I  have  given  my  reasons  for 
thinking  there  is  no  legal  principle  in 
drawing,  and  which  it  will,  I  think,  he 
very  mischievous  in  practice  to  draw.  I 
am  of  opinion  that  the  three  prisoners 
here  must  he  taken  on  this  evidence  to 
have  heen  spectators  of  a  prize  fight  in  the 
ahove-mentioned  sense;  that  the  autho- 
rities  shew  that  such  spectators  are  guilty 
of  assault ;  and  that,  therefore,  the  direc- 
tion of  the  chairman  was  correct,  and  the 
conviction  should  he  affirmed.  It  is  true 
that  the  jury  have  expressed  their  opinion 
that  they  did  not  aid  or  ahet ;  hut  then, 
as  they  found  the  prisoners  guilty,  they 
must  be  taken  to  have  meant  that  the 
prisoners  did  not  do  any  outward  act  of 
aiding  or  abetting ;  which,  for  the  reasons 
I  have  already  given,  appears  to  me  im- 
material. 

Conviction  quashed. 

Solicitors— Rawson  &  Awdry,Great  Marlow,  for 
prisoners ;  the  Solicitor  to  the  Treasury,  for 
prosecution. 
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IfanalaughUr — Evidence — Neglect  of 
Parent  to  provide  Medical  Aid  for  Child 
— Absence  of  Proof  that  death  was  thereby 
accelerated. 

If  a  parent  neglects  to  provide  medical 
aid  for  his  child  of  tender  years,  and  the 
^Ud  dies,  the  parent  cannot  be  convicted 
of  manslaughter  unless  it  is  proved-  affir- 
matively that  the  death  was  caused  or 
aeoelereUed  by  such  neglect;  and  medical 
evidence,  on  behalf  of  the  prosecution,  tliat 
the  chiMs  life  probably  might  Imve  been 
prolonged  or  saved  by  die  parent  calling  in 
medical  aid,  is  not  sufficient  evidence  to 
support  a  conviction. 

Case  reserved  hy  Hawkins,  J. 
The  prisoner  was  convicted  before  me 
at  the  Central  Criminal  Court  of  the  man- 

*  Coram  Lord  Coleridge,  C.J. ;  Grove,  J. ; 
Stephen,  J. ;  Mathew,  J. ;  and  Cave,  J. 


slaughter  of  his  son,  Abraham  Morby,  a 
child  under  the  age  of  fourteen,  who  lived 
with  him  and  was  in  his  custody  at 
Woolwich. 

The  prisoner  had  ample  means  and 
opportunity  to  provide  adequate  food, 
clothing,  medical  aid  and  lodging  for  his 
child,  and  he  did  provide  all  these  things 
except  medical  aid;  this  he,  under  the 
circumstances  hereinafter  stated,  wilfully 
neglected  and  omitted  to  provide,  because, 
being  one  of  the  "  peculiar  people,"  he  did 
not  believe  in  medical  aid,  but  trusted  in 
prayer  and  anointment  alone. 

The  deceased  child,  who  was  eight  years 
old,  was,  on  the  27th  of  December  last, 
known  by  the  prisoner  to  be  suffering 
from  confluent  small -pox.  Of  that  disease 
it  died  on  the  8th  of  January.  The  jury 
found  that  it  was  reasonable  and  proper 
that  the  prisoner  should  have  called  in 
and  provided  medical  aid  for  it,  but  that 
he  wilfully  neglected  and  omitted  so  to  do. 

No  medical  man  saw  the  deceased 
during  life,  but  Dr.  Sharpe,  who  made  a 
post-mortem  examination  of  the  body, 
stated  that  death  was  undoubtedly  due  to 
small-pox — ^that  small-pox  is  a  disease  re- 
quiring medical  advice  and  skill,  great 
attention  and  great  care,  and,  if  not 
attended  to,  is  calculated  to  spread. 

This  question  was  put  to  Dr.  Sharpe : 
'^  In  your  opinion,  do  you  think  the  life  of 
the  deceased  might  have  been  probably 
prolonged  if  medical  skill  bad  been  called 
in  1 "  to  which  he  answered  thus :  "  Pro- 
bably ;  but  I  would  rather  put  it  in  this 
way — that  the  chances  of  the  boy's  life 
would  have  been  increased  by  having 
medical  advice/' 

The  prisoner's  counsel  admitted  that  he 
could  not  contend  that  the  prisoner  was 
not  guilty  of  a  breach  of  the  statutory 
duty  imposed  on  him  by  31  <fe  32  Vict.  c. 
122,  s.  37,  but  he  submitted  that  the 
death  was  not  caused  by  that  breach  of 
duty.  I  held  that,  if  death  was  accele- 
rated thereby,  it  would  be  su^cient.  Upon 
this  the  prisoner's  counsel  urged  that  there 
was  no  proof  that  death  was  so  accele- 
rated. Thereupon  Dr.  Sharpe  was  re- 
called, and  the  following  questions  were 
put  to  him,  to  which  he  gave  the  answers 
subjoined : 

'^  In  your  judgment,  if  medical  advice 
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and  assistance  had  been  called  in  at  any 
stage  of  this  disease,  might  the  death  have 
been  averted  altogether?" 

"  I  can  only  answer  that  by  saying  that 
it  might  have  been.  Oars  is  not  a  positive 
science.  It  might  have  been  averted  if 
medical  aid  had  been  called  in  at  any 
earlier  stage.  I  am  unable  to  say  whether 
it  probably  would.  I  might  say  probably 
as  to  whether  life  might  have  been  pro- 
longed.  I  cannot  say  that  death  would 
probably  have  been  averted.  I  think  it 
probable  that  life  might  have  been  pro- 
longed. I  can  only  say  probably  might, 
because  I  did  not  see  the  case  while  living. 
I  am  unable  to  say  that  life  would  pro- 
bably have  been  prolonged,  because  I  did 
not  see  the  case  during  life.  Had  I  done 
so  I  might  have  been  able  to  answer  the 
question." 

The  prisoner's  counsel  still  insisted  there 
was  no  proof  that  death  was  caused  or 
accelerated  by  the  prisoner's  breach  of 
duty. 

I  thought  it  best  to  submit  the  evidence 
to  the  jury,  and  to  reserve  the  point,  if 
necessary. 

I  accordingly  asked  the  jury  whether 
the  life  of  the  child  would,  in  their  judg- 
ment, have  been  prolonged  if  medical  aid 
had  been  called  in  when  the  prisoner  be- 
came aware  of  the  (ajct  that  deceased  was 
suffering  from  small-pox  ) 

To  this  question  they  answered  that  it 
would. 

I  then  told  them  that  if  they  so  found, 
and  that  the  death  of  the  child,  though  it 
could  not  be  certainly  averted  altogether, 
was  nevertheless  accelerated  by  the  wilful 
neglect  of  the  prisoner  to  provide  such 
medical  aid  when  it  was  reasonable  and 
proper  and  his  duty  to  provide  it,  he 
having  the  means  and  opportunity  to  do 
80,  he  was  guilty  of  manslaughter. 

On  this  direction  the  jury  found  him 
guilty. 

I  reserve  for  the  opinion  of  the  Court 
of  Criminal  Appeal  these  two  questions : 
First.  Whether  there  was  any  evidence 
that  the  life  of  the  child  would  have  been 
prolonged  for  any  period  of  time,  however 
abort,  if  the  prisoner  had  called  in  and 
provided  medical  aid— or,  in  other  words, 
that  death  was  accelerated  by  his  breach 


of  duty.  If  there  was  I  am  satisfied  with 
the  finding  of  the  jury. 

Secondly.  Whether,  assuming  the  pri- 
soner to  have  accelerated  the  death  of  the 
child  by  his  breach  of  duty  in  wilfully 
neglecting  to  provide  for  it  medical  aid  as 
aforesaid,  he  was  properly  oonvicted  of 
manslaughter. 

If  either  of  these  questions  are  answered 
in  the  negative  the  conviction  is  to  be 
quashed.  If  both  are  answered  in  the 
affirmative  it  is  to  be  affirmed. 

The  case  not  being  one  demanding 
punishment  I  have  released  the  prisoner 
on  his  own  recognisances,  to  appear  for 
judgment  if  he  should  be  required  to  do 
so— see  31  &  32  Vict.  c.  122.  s.  37  :  The 
Queen  v.  Dotones  (1). 

Z).  Kings/only  for  the  prisoner. — ^Tlie 
evidence  given  does  not  support  the  charge 
of  manslaughter;  it  merely  shews  that 
medical  aid  might  have  postponed  or 
averted  death,  or  might  not.  It  was  the 
duty  of  the  prosecution  to  shew  that  the 
non-supply  of  medical  assistance  by  the 
prisoner  was  the  direct  and  proximate 
cause  of  the  child's  death,  or  of  the 
acceleration  of  his  death. 

Poland  {Mead  with  him). — The  evidence 
shewed  that  the  child's  life  might  possibly 
have  been  prolonged  or  saved  by  medical 
aid,  and  it  was  for  the  jury  to  say  whether, 
in  fact,  it  would  have  been. 

Lord  Coleridge,  C.J. — ^We  are  all 
clearly  of  opinion  that  this  conviction 
cannot  be  supported.  It  is  not  enough 
to  sustain  the  charge  of  manslaughter  to 
shew  that  the  parent  had  neglected  to  use 
all  reasonable  means  for  preserving  or  pro- 
longing the  child's  life;  it  is  necessary 
to  shew  that  what  the  parent  had  neglected 
to  do  had  the  effect  of  shortening  the 
child's  life.  Affirmative  proof  is  required, 
and  this  the  medical  witness  called  for  the 
prosecution  was  unable  to  give.  He  stated 
that,  in  his  opinion,  the  chances  of  life 
would  have  been  increased  by  having 
medical  advice,  that  life  might  possibly 
have  been  prolonged  thereby,  or,  indeed, 
might  probably  have  been,  but  that  he 

(I)  46  Law  J.  Hep.  M.C.  8 ;  Law  Bep.  1 
Q.B.  D.  25. 
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oonld  not  say  that  it  woald,  or,  indeed, 
that  it  would  probably,  have  been  pro- 
longed thereby.  The  direction  of  the 
learned  Judge,  though  right  in  point  of 
law,  is  not  applicable  to  the  facts  proved. 
The  conyiction  cannot  be  sustained. 

Grove,  J. — ^I  am  of  the  same  opinion. 
The  learned  Judge  so  directed  the  jury  that 
by  their  verdict  they  say  what  the  medical 
man  expressly  declined  to  say,  that  is,  that 
the  boy's  life  would  have  been  prolonged 
by  calling  in  medical  assistance. 

Stephen,  J. — I  am  of  the  same  opinion. 
This  matter  might  be  made  plain  if  the 
evidence  were  to  go  a  little  more  into  de- 
tail.    Suppose  the  medical  witness  had 
been  asked  whether  the  administi'ation  of 
such-and-such  medicines  which  had  not 
been  administered  would  have  been   of 
service  in  prolonging  the  boy's  life,  and  he 
had  answered  that  "  probably  they  might 
have  been,  but  that  he  could  not  under- 
take to  say  so,  not  having  soen  the  case/' 
Would  any  one  say  that  the  neglect  to 
administer  such  medicines  would  make 
the  father  guilty  of  manslaughter  1     It  is 
probable  that  the  prisoner  was  guilty  of 
an  offence  under  section  37  of  31  &  32 
Vict.  c.    122   in  not  providing  medical 
assistance,  but  it  does  not  follow  that  he 
▼as  guilty  of  manslaughter,  which  requires 
it  to  be  shewn  that  thiB  result  of  the 
nf^lect  was  to  cause  death,  whereas  here 
it  was  left  in  doubt;  and  I  have  always 
understood  that  to  warrant  a  conviction 
the  minds  of  the  jury  maist  be  free  from 
any  reasonable  doubt. 

Mathew,  J.,  and  Cave,  J.,  concurred. 

Conviction  quaahed. 


Solicitors— Tlie  Solicitor  to  the  Treasury,  for 
prosecution  ;  E.  Kimbcr,  for  prisoner. 
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Fraud  hy  Agent — Solicitor — Entrusted 
with  Property  for  Safe  Ctcstody—^i  cfr  25 
Vict.  c.  96.  8,  76. 

Tlie  defendcmt,  a  solicitor,  having  been 
entrusted  witfi  money  to  invest  en  mort- 
gages, fraudulenUy  misappropriated  it  to 
his  oton  use : — Held,  tfiat  Vhe  money  so  en- 
trusted to  the  defendant,  was  not  property 
entrusted  to  him  for  "safe  custody  "  within 
tJie  meaning  of  section  76  o/*  24  8f  25  Vict, 
c.  96. 

Case  reserved  by  Bowen,  J. 

The  prisoner  in  this  case  was  a  solicitor 
of  Southampton,  and  was  found  guilty  at 
the  Winchester  Assizes  of  an  alleged  of- 
fence against  section  76  of  24  <Ss  25  Yict, 
c.  96  (1). 

The  indictment  charged  that  he,  being 
an  attorney,  and  being  entrusted  with  the 
property  of  another  person  for  "  safe  cus- 
tody," did,  with  intent  to  defraud,  convert 
and  appropriate  the  same  to  his  own  use. 

It  appeared  that  at  various  times  during 
the  lifetime  of  one  Thomas  Dawkins,  since 
deceased,  the  piisoner  had  been  entrusted 
with  divers  sums  of  money  from  the  said 
Thomas  Dawkins,  as  his  solicitor,  in  order 
that  the  prisoner  might  lay  out  and  invest 
the  same  on  mortgages  on  behalf  of  the  said 
Tliomas  Dawkins.  The  prisoner  always 
subsequently  represented  that  he  had  acted 
according  to  his  instructions,  and  that  the 
proper  mortgages  had  been  duly  effected 
from  time  to  time,  and  that  the  moneys 
entrusted  to  him  were  outstanding  upon 
such  mortgages;  and  from  time  to  time 
the  prisoner  paid  over  to  the  said  Thomas 
Dawkins  divers  sums  as  and  for  interest 

*  Ctyram  Lord  Coleridge,  C.J. ;  Denman,  J. ; 
Stephen,  J. ;  Mathew,  J. ;  and  Cave,  J. 

(I)  Bj  24  &  25  Vict.  c.  96.  s.  76,  **  Whosoever, 
being  a  banker,  merchant,  broker,  attorney  or 
agent,  and  being  entrusted,  either  solely  or 
jointly  with  any  other  person,  with  the  property 
of  any  other  person  for  safe  custody,  shall,  with 
intent  to  defraud,  sell,  negotiate,  transfer,  pledge, 
or  in  any  manner  convert  or  appropriate  the 
same,  or  any  part  thereof,  to  or  for  his  own  use 
or  benefit,  or  the  use  or  benefit  of  any  person 
other  than  the  persan  by  whom  he  was  so  en- 
trusted, shall  be  guilty  of  a  misdemeanour." 
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supposed  to  be  received  by  the  prisoner 
from  the  various  sup[X)sed  mortgagors. 

It  was  discovei-ed,  however,  after  the 
death  of  the  said  Thomas  Dawkins,  by 
Robert  Ingram  and  Charles  Edward  Daw- 
kins,  the  trustees  and  executors  under  his 
willy  and  it  was  established  in  evidence  at 
the  trial  before  me,  that  the  said  mort- 
gages were  wholly  fictitious  and  non-exis- 
tent, and  that  the  prisoner,  instead  of 
investing  the  money  entrusted  to  him  upon 
any  such  mortgages,  had  fraudulently  and 
improperly  appropriated  the  said  money  to 
his  own  use. 

The  learned  counsel  for  the  prisoner,  at 
the  close  of  the  case  for  the  prosecution, 
submitted  that  there  was  no  evidence  of 
any  offence  having  been  committed  as  laid 
in  the  indictment,  and  that  money  en- 
trusted to  the  prisoner  to  lay  out  on  mort- 
gage was  not  property  entrusted  to  him 
for  "  safe  custody,"  under  section  76  of  24 
&  25  Vict.  c.  96.  The  learned  counsel 
cited  The  Queen  v.  Cooper  (2)  and  The 
Queen  v.  FuUagar  (3).  I  stated  that  I 
should  express  no  opinion  on  the  point, 
but  would  reserve  it  for  this  Court ;  but 
for  the  purposes,  however,  of  the  day  I 
should  direct,  and  I  accordingly  did  direct 
the  jury  that,  if  they  were  satis 5ed  that 
money  was  entrusted  to  the  prisoner  to  be 
invested  on  mortgage,  and  to  be  kept  safely 
in  his  own  hands  till  such  mortgage  was 
effected  by  him,  and  if,  instead  of  invast- 
ing  the  money  so  entru?»ted  to  him,  he 
converted  it  fraudulently  to  his  own  use, 
they  should  find  the  prisoner  guilty. 

The  jury  accordingly  found  the  prisoner 
guilty. 

I  submit  to  the  opinion  of  the  Court, 
whether  this  direction  was  conect  in  law. 
If  it  was,  the  prisoner  is  rightly  con- 
victed ;  if  it  was  not,  the  conviction  ought 
to  be  quashed. 

Hon,  B,  Coleridge,  for  the  prisoner. — 
The  indictment  is  framed  under  section  76 
of  24  &  25  Vict.  c.  96,  which  deals  only 
with  piN)perty,  including,  as  appears  by  the 
definition  given  in  the  statute,  money  en- 
trusted for  "safe  custody."  Section  75 
dealfl  with  the  misappropriation  of  money 

(2)  43  Law  J.  Rep.  M.C.  89 ;  Law  Rep.  2 
C.C.R.  123. 

(3)  41  Law  Times,  N.S.  448. 


entrusted  for  investment  or  for  anypar^ 
ticular  purpose,  and  requires  a  written 
direction  to  be  proved ;  and  also  deals  with 
certain  frauds  as  to  chattels  and  valuable 
securities,  but  as  to  these,  requires  no 
written  direction.  Section  76  requires  no 
written  direction  to  be  proved,  but  deab 
with,  irUer  alia,  money  entrusted  for  safe 
custody,  as  distinguished  from  investment. 
So  that  if  the  money  is  entrusted  for  in- 
vestment a  written  direction  is  required, 
but  not  if  it  is  entrusted  for  safe  custody. 
The  Legislature  has  distinguished  between 
the  misapplication  of  money  entrusted  for 
investment,  and  money  entrusted  for  safe 
custody.  In  The  Queen  v.  Cooper  (2)  the 
prisoner,  a  solicitor,  received  money  for  in- 
vestment, but  which  he  misappropriated, 
and  it  was  contended  on  his  behalf  that 
he  had  the  money  for  safe  custody  until 
investment,  yet  the  Court  held  that  the 
money  was  really  entrusted  for  investment^ 
and  not  for  safe  custody  within  the 
meaning  of  section  76.  In  The  Queen  v. 
FuUagar  (3)  the  prisoner,  a  solicitor,  was 
indicted  under  both  sections,  and  Hawkins, 
J.,  thus  put  the  case — if  the  prisoner  was 
entrusted  with  the  money  for  investment 
it  was  by  lettera,  therefore  there  was  a 
direction  in  writing  within  section  75, 
whilst  if  the  letters  did  not  amount  to  a 
direction  to  invest  them,  he  had  the  money 
for  safe  custody  within  section  76. 

BuUen  (TickeU  with  him). — The  jury 
have  disposed  of  the  matter  by  their  find- 
ing, which  was  that  the  prisoner  had  the 
money  for  safe  custody  until  investment. 
In  all  cases  of  solicitor  and  client,  the 
solicitor  holds  for  safe  custody  until  invest- 
ment. In  The  Queen  v.  Cooper  (2)  there 
was  no  particular  sum  of  money  that  the 
prosecutor  could  call  his  own,  whilst  here 
there  was  a  direct  handing  to  him  of  the 
property.  The  Queen  v.  FuUajar  (3)  is  a 
similar  case  to  the  pi'esent  one. 

Cur,  €tdv,  vuU. 

Lord  Coleridge,  C.J. — ^In  this  case  we 
are  called  upon  to  determine  the  true  con- 
struction of  section  76  of  24  &  25  Vict.  c. 
96,  an  Act  for  amending  and  consolidating 
the  law  relating  to  larceny  and  other 
similar  offences,  and  this  section  is  found 
under  the  heading  of  "  Frauds  by  agents, 
bankers  or  factors." 
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Section  75  of  the  Act  is  snbstantially 
divided  into  two  parts,  the  first  dealing 
with  the  caae  of  a  banker,  merchant, 
broker,  attorney  or  other  agent  entrusted 
with  any  money  with  directions  in  writing 
to  apply  it  in  a  particular  way.  If  under 
such  drcumstanoeB  the  agent  misappro- 
priatee  the  money  in  violation  of  good  faith, 
and  contrary  to  the  terms  of  the  written 
direction,  he  is  within  that  part  of  the 
section.  The  second  part  deals  with  the  case 
of  an  agent  misappropriating  any  chattel 
or  valuable  security  entrusted  to  him  for 
safe  custody  or  for  any  special  purpose. 
Although  the  punishment  provided  is  in 
each  case  the  same,  these  two  ofiences  are 
dif^rent  in  idea  and  in  fact,  and  the  dis- 
tinction is  that  if  money  is  entrns^d^ 
with  directions  in  writing,  the  particular 
coins  or  notes  entrusted  are  not  expected 
to  be  kept  intact,  so  long  as  the  agent 
obeys  his  instructions  by  duly  employ- 
ing an  equivalent  sum  of  money.  On 
the  other  hand,  the  idea  of  entrusting  a 
security  for  a  special  piupose  is  that  the 
spedfio  thing  entrusted  shall  be  kept  intact 
for  the  benefit  of  the  depositor. 

An  indictment  framed  under  either  part 
of  section  75  would  not  have  been  appli- 
cable to  the  present  case;  there  wera  here 
no  instructions  in  writing  under  the  first 
part,  and  no  specific  chattel  entrusted 
under  the  second  part  of  the  section. 

But  section  76  goes  on  to  say  that  if  an 
agent,  being  entrusted  ''  with  the  property 
of  any  other  person  for  safe  custody,  shall, 
with  intent  to  de&aud,  sell,  negotiate, 
transfer,  pledge,  or  in  any  manner  convert 
or  appropriate  the  same,  or  any  part 
thereof,  to  or  for  his  own  use  or  benefit, 
or  the  use  or  benefit  of  any  person  other 
than  the  person  by  whom  he  was  so  en- 
trusted," he  shall  be  guilty  of  a  mis- 
demeanour. This  provision  appears  to  me 
to  enlarge  the  latter  part  of  section  75, 
and  makes  it  to  include  certain  things 
when  entrusted  for  safe  custody  which 
would  otherwise  have  required  instructions 
in  writing.  The  word  "  property"  un- 
doubtedly includes  money,  by  virtue  of 
the  interpretation  clause  in  section  1. 
Therefore,  if  a  specific  sum  of  money  were 
entrusted  for  safe  custody,  and  not  for 
investment,  it  would  cleai*ly  be  within 
section  76. 
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Now,  the  question  is  whether  the  facts 
in  this  case  bring  the  prisoner  within  the 
provisions  of  section  76.  I  think  they  do 
not.  The  statement  in  the  case  is  that 
the  prisoner  "  had  been  entnisted  with 
diyers  sums  of  money  from  the  said  Thomas 
Dawkins,  as  his  solicitor,  in  order  that 
the  prisoner  might  lay  out  and  invest  the 
same  on  mortgages  on  behalf  of  the  said 
Thomas  DawMns."  The  object  was  that 
he  might  invest  the  sum  of  money,  not 
the  coins ;  the  cheques  or  symbols  of  money 
were  entrusted,  not  to  be  kept,  but  to  be 
laid  out.  If  there  had  been  any  direction 
in  writing,  the  prisoner  would  clearly  have 
been  within  section  75,  but  the  first  part 
of  section  75  does  not  mean  the  same 
thing  as  section  76;  in  section  75  safe 
custody  is  contradistinguished  from  pur- 
poses of  investment  in  which  a  direction 
in  writing  is  a  condition  precedent  to  the 
offence  described. 

This  would  be  my  opinion  if  the  case 
were  bare  of  authority.  But  in  The  Queen 
V.  Cooper  (2)  the  fects  were  that  Whittaker 
had  obtained  a  loan  of  50Z.  from  another 
person  on  a  deposit  of  some  title-deeds, 
and  employed  the  defendant  to  raise  a 
further  loan.  Accordingly  the  defendant 
obtained  140^.  from  a  Miss  Taylor,  which 
he  ought  to  have  employed  in  paying  off 
the  previous  loan,  and  handing  the  balance 
to  Whittaker.  He  did  not  pay  off  the 
previous  loan,  and  he  only  paid  60^.  to 
Whittaker,  keeping  him  in  ignorance  that 
so  much  as  140^.  had  been  obtained,  and 
paying  interest  on  the  1 40/.  without  Whit- 
taker's  knowledge — in  fact,  misappro- 
priating the  140/.  Under  these  circum- 
stances the  defendant  was  indicted  under 
section  76,  but  thisOourt  held  that  section 
76  was  out  of  the  question  because  there 
had  been  clearly  no  improper  dealing  with 
any  money  entrusted  for  safe  custody.  But 
if  the  view  now  urged  by  counsel  for  the 
prosecution  were  correct,  the  money  ought 
to  have  been  held  to  have  been  entrusted 
for  safe  custody.  The  Court  held  that 
money  entrusted  for  investment  was  clearly 
not  entrusted  for  safe  custody,  and  the 
case  bears  strongly  in  favour  of  the  pri- 
soner in  this  case. 

In  The  Queen  v.  FvUagar  (3),  the 
Court  came  to  a  conclusion  which  does 
not  appear  to  conflict  with  The  Queen  v, 
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Cooper  (2).  Money  was  received  by  the 
attorney,  and  he  was  requested  by  the 
owner  of  the  money  to  keep  it  until  a  letter 
should  be  received  from  one  Goldsmith, 
pending  which  to  hold  it  safely.  It  was 
held  that  the  facts  brought  the  defendant 
within  section  76,  and  it  may  well  be  that 
the  actual  intention  was  that  the  coin,  or 
the  symbols  of  coin,  were  to  be  entrusted 
for  safe  custody.  The  judgment  of  the 
Court  proceeded  on  that  footing,  and  if  it 
were  not  so  the  decision  would  be  in  conflict 
with  the  case  of  The  Qtceen  v.  Cooper  (2). 
The  hcts  stated  before  us  do  not  supply 
the  materials  which  must  necessarily  be 
supplied  in  order  to  bring  this  case  within 
section  76,  and  inasmuch  as  we  can  only 
deal  with  the  facts  stated,  I  am  of  opinion 
that  this  conviction  was  wrong  and  must 
be  quashed. 

Dehman,  J. — I  have  very  great  difficulty 
in  saying  that  the  direction  of  the  learned 
Judge  at  the  trial  was  incorrect  in  point 
of  law.  If  the  evidence  had  been  that 
there  was  entrusted  to  the  prisoner  a 
specific  sum  of  money  with  specific  direc- 
tions to  keep  it  safely  till  a  certain  day, 
and  then  to  invest  it,  I  think  the  case 
would  fiJl  within  section  76,  and,  indeed, 
I  read  TJ^e  Queen  v.  FuUagar  (3)  as  an 
authority  that  this  would  be  so.  The 
difficulty  here  is  that  it  is  by  no  means 
certain  that  the  Judge  did  not  lead  the 
jury  to  think  that  if  Dawkins  had  handed 
sums  of  money  to  the  prisoner  from  time 
to  time  with  no  specific  directions,  and  if 
the  prisoner  had  changed  the  money  into 
money  of  a  different  form,  say  cheques 
into  notes,  and  had  done  this  fraudulently 
instead  of  doing  what  he  ought  to  have 
done,  they  would  have  been  justified  in 
finding  him  guilty.  I  am  not  at  all  con- 
fident that  we  are  right  in  taking  the  view 
we  do  because  of  the  wording  of  the  case. 
''  Money  "  may  mean  specific  sums  of  money 
entrusted,  for  aught  we  know,  with  instruc- 
tions to  invest  them,  it  being  thoroughly 
understood  that  there  would  be  an  interval 
during  which  the  defendant  was  to  keep 
them  in  safe  custody.  But,  as  Lord  Cole- 
ridge pointed  out,  the  money  may  be 
supposed  to  be  in  cheques  or  other  usual 
form,  with  instructions  to  get  a  mortgage 
as  soon  as  possible,  in  which  case  it  could 
hardly    be  entrusted    for    safe    custody. 


Money  so  entrusted  would  be  entrusted  for 
a  specific  purpose,  which  would  £eJ1  under 
section  75,  if  accompanied  by  directions  In 
writing,  but  not  under  section  76. 

In  the  case  of  The  Queen  v.  Cooper  (2), 
an  attorney  was  employed  to  raise  a  loan 
on  mortgage,  and  hand  over  the  balance, 
after  certain  deductions,  to  the  mortgagor. 
It  was  held  that  no  property  had  been  en- 
trusted for  safe  custody  under  section  76. 
This  may  mean  that  there  was  no  per^ 
mission  given  to  him  to  hold  the  money 
even  for  a  single  moment ;  but  it  appears 
to  me  to  be  not  unreasonable  to  hold,  and 
might  still  be  held  in  some  future  case, 
that  if  specific  money  be  entrusted  for  in- 
vestment it  might  be  treated  as  entrusted 
for  safe  custody  for  a  reasonable  time  until 
opportunity  for  investment  should  arise. 
But  in  the  case  now  before  us  this  does 
not  appear  to  have  been  so,  and  I,  there- 
fore, agree  that  the  conviction  should  be 
quashed. 

Stephen,  J. — ^I  am  of  the  same  opinion 
— though  not  without  considerable  reluc- 
tance, inasmuch  as  a  gross  frttud  will  have 
to  go  unpunished. 

The  question  turns  entirely  upon  the 
construction  of  section  76  of  the  24  k  25 
Yict.  c.  96.  The  old  common-law  defini- 
tion of  theft  was  in  many  instanoes  found 
too  narrow,  and  aooordmgly  we  find,  by 
degrees,  exceptions  being  engrafted  upon 
it  by  statute — ^as,  for  instance,  in  the  law 
of  embezzlement— which,  however,  referred 
only  to  frauds  by  servants,  and  left  un- 
touched the  question  of  frauds  by  agents, 
which  were  first  dealt  with  in  the  reigns 
of  Qeorge  3  and  Geoige  4  by  sections 
which  are  repeated  m  section  75  of  the 
Act  now  under  our  consideration.  Sec- 
tion 76  is  a  newer  introduction.  It  is 
first  found  in  the  Act  of  1857,  and  is 
repeated  in  the  present  Act.  I  only  refer 
to  the  history  of  these  sections  as  a  reason 
why  I  am  less  impressed  with  the  argument 
for  the  prosecution  that  the  sections  would 
overlap  if  construed  in  the  way  we  propose 
to  construe  them.  Many  cases  might  be 
iioagiBed  where  these  sections  woulSover- 
lap,  and  I  do  not  feel  constrained  to  construe 
section  76  in  such  a  way  as  to  include  no 
cases  which  would  fall  under  section  75. 

I  do  not  find  any  fault  whatever  with 
the  direction  of  the  learned  Judge  as  it 
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stands.  I  believe  it  is  in  full  harmony 
with  the  decided  cases;  but,  taken  to- 
gether with  the  facts  stated  in  the  earlier 
part  of  the  case,  I  think  it  is  wrong.  I 
think  the  Judge  ought  to  have  told  the 
jury  that  there  was  no  evidence  upon 
which  they  could  say  that  the  money  was 
ever  entrusted  for  safe  custody  within 
section  76.  If  money  is  entrusted  to  an 
agent  on  the  terms  that  he  is  to  keep  it  by 
hun  and  then  lay  it  out  on  mortgage,  I 
should  say  it  was  an  entrusting  for  safe 
custody  within  section  76.  I  consider 
the  case  of  The  Queen  v.  FuUagar  (3)  a 
direct  authority  for  this.  Anotiber  state 
of  things  may  exist  which  is  not  negatived 
here,  and  which  may  prevent  the  statute 
from  applying  :  the  instructions  may  have 
taken  something  of  this  form  : — "I  wish  to 
keep  a  balance  of  500if.  always  to  my  credit 
with  you  against  which  to  draw;  but 
whenever  my  balance  exceeds  1,000/.,  I 
instruct  you  to  invest  in  certain  securities.'' 
If  this  were  fraudulently  invested,  it  would 
clearly  not  be  within  section  75,  because 
there  would  be  no  money  entrusted,  it 
would  rather  be  in  the  nature  of  money 
lent.  In  the  present  case  we  have  no 
knowledge  whether  money  in  any  specific 
form  was  entrusted,  or  any  specific  direc- 
tion given  to  keep  it,  or  whether  it  was 
simply  paid  by  cheque,  with,  perhaps,  a 
current  debtor  and  creditor  account.  If 
the  latter  were  the  true  state  of  things, 
there  could  clearly  be  no  offence  within 
section  76.  Again,  there  is  no  evidence 
of  what  was  to  be  done  with  the  money  in 
the  interval  between  the  entrusting  and 
the  investing;  therefore  it  is  impossible 
to  conclude  that  it  was  entrusted  for  safe 
custody  during  that  interval.  On  this 
ground  alone  I  think  the  direction  wrong. 
The  learned  Judge  should  have  stopped  the 
case,  ais  there  was  no  evidence  for  the  jury. 
Tiis  view  appears  to  me  to  be 'inde- 
pendent of  the  authority  of  The  Queen  v. 
Cooper  (2).  I  am  sorry  not  to  be  able  to  take 
the  same  view  of  that  case  as  my  Loi'd. 
I  do  not  wish  it  to  be  understood  that 
anything  I  have  said  implies  any  disagree- 
ment with  that  case,  but  I  cannot  help 
thinking  that  there  may  have  been  other 
facts  upon  which  the  judgment  proceeded. 
The  attention  of  the  Court  was  apparently 
directed  chiefly  to  section  75,  and  section  76 
is  very  briefly  referred  to.  It  is  of  course  un- 
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desirable  to  express  any  opinion  as  to  what 
may  have  been  the  reasons  why  they  con- 
sidered section  76  to  be  out  of  the  question, 
but  it  is  to  be  observed  that  the  money 
was  in  that  case  not  entrusted  by  the  person 
demanded,  but  by  the  mortgagee,  and  it  is 
by  no  means  clear  that  that  fact  alone 
would  not  have  prevented  the  application 
of  section  76.  On  the  whole,  I  am  of 
opinion  that  the  conviction  cannot  stand. 

Mathew,  J. — I  am  of  the  same  opinion. 

Cave,  J. — I  concur  in  this  judgment,  for 
the  reasons  that  have  been  steted  by  my 
Lord. 

Conviction  quashed. 


Solicitors— J.  Emanuel  &  Ck).,  agents  for  Bell  & 
Taylor,  Southampton,  for  prisoner ;  G.  Feltbam, 
Portsea,  for  prosecution. 


{THE  SCHOOL  BOABD  ATTENDANCE 
COMMITTEE  OF  BELPER  UNION 
(appellants)  v.  bailey  {re- 
apondent). 

Elementary  Education  Acts,  1870  (33  <{r 
34  Vict.  c.  76.  8.  74),  1873  (36  di-  37  Vict, 
c.  86),  1876  (39  d^  40  Vict,  c.  79),  1880  (43 
d:  44  Vict,  c,  23) — Caving  a  Child  to 
attend  School — Reasonable  Excuse. 

m 

The  respondent^  an  engine  driver,  toaa 
summoned  for  not  causing  his  child  to  he 
sent  to  school  in  accordance  tvith  the  by- 
laws made  under  33  ^  34  Vict,  c.  75.  s,  74, 
and  i/n  force  in  the  district. 

By-law  2  provided  aj  follows:  The 
parent  of  every  child  of  not  less  than  fiv- 
nor  more  than  thirteen  years  of  age,  shall 
cause  such  child  to  attend  school  unl-ess 
there  he  a  reasonable  excuse  for  non-attend- 
ance. Any  of  the  following  reasons  shall 
he  a  reasonable  excuse — First,  that  the  child 
is  under  student  instruction  in  some  other 
manner ;  secondly,  thai  the  child  has  been 
prevented  frmn  attending  school  by  sickncf^s 
or  an  unavoidable  cause  ;  thirdly,  that  there 
is  no  public  elementary  scfiool  open  which 
the  child  can  attend  within  two  milei'. 

At  the  /tearing  of  the  summons  U  was 
proved  that  the  child  had  invariably  been 
sent  from  home  in  proper  time ;  that  on 
two  occasions  only,  out  of  a  possible  158 
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attemlanceSy  had  the  respondent  been  in- 
formed  iluit  the  c/iild  had  arrived  too  late, 
and  tJiat  on  both  those  occasio7is  the  respon- 
dent's wife  Juul  corrected  tJie  chUd, 

The  magistrates  having  held  on  the  above 
facts  that  the  respondent  Jiad  a  reasonable 
excuse  for  not  causing  his  cJiHd  to  be  sent 
to  school, — 

Held,  th/it  the  magistrates  were  justified 
in  so  holding. 

Case  stated  by  magistrates  under  20  <fe 
21  Vict.  c.  43. 

The  appellants,  who  are  the  School  At- 
tendance Committee  of  the  Belper  Union, 
preferred  an  information  under  the  Educa- 
tion Acts,  1870,  1876  and  1880,  against 
the  respondent,  who  was  an  engine  driver 
residing  at  Denby,  in  the  appellants*  dis- 
trict, charging  that  the  respondent  being 
the  pai*ent  of  a  child  named  Richard,  over 
five  and  imder  thirteen  years  of  age,  had 
neglected  and  violated  without  reiisonable 
excuse  the  by-law  made  by  the  appellants, 
in  this,  that  he  had  not  caused  the  child 
to  attend  a  public  elementary  school  se- 
lected for  the  child  (1). 

At  the  hearing  of  the  summons  a  certi- 
ficate, in  conformity  with  the  Elementary 
Education  Act,  1873,  s.  24.  sub-s.  5  (2), 

(1)  The  by-laws  made  by  the  appellants, 
under  33  ic  34  Vict.  c.  76.  s.  74,  and  duly  sanc- 
tioned by  order  of  Her  Majesty  in  Council  on 
the  18th  of  May,  1881,  provide  that— 

(ii.)  The  parent  of  every  child  of  not  less  than 
five  nor  more  than  thirteen  years  of  age,  shall 
cause  such  child  to  attend  school  unless  there 
be  a  reasonable  excuse  for  non-attendance.  Any 
of  the  following  reasons  shall  be  a  reasonable 
excuse,  namely — 

^  1.  That  the  child  is  under  sufficient  instruc- 
tion in  some  other  manner. 

2.  That  the  child  has  been  prevented  from 
attending  school  by  sickness  or  an  unavoidable 
cause. 

3.  That  there  is  no  public  elementary  school 
open  which  the  child  can  attend  within  two 
miles,  measured  according  to  the  nearest  road 
from  the  residence  of  such  child. 

(iii.)  The  time  during  which  every  child  shall 
attend  school  shall  be  the  whole  time  for  which 
the  school  selected  sliall  be  open  for  the  instruc- 
tion of  children  of  similar  age. 

(2)  36  &  37  Vict.  c.  86.  s.  24.  sub-s.  3 :  "In 
any  proceeding  for  an  offence  under  a  by-law, 
the  Court  may,  instead  of  inflicting  a  penalty, 
make  an  order  directing  that  the  child  shaji 
attend  school,  and  that  if  he  fail  so  to  do,  the 
person  on  whom  such  order  is  made  shall  pay  a 
penalty  not  exceeding  the  penalty  to  which  he 
is  liable  for  failing  to  comply  with  the  by-law." 


under  the  hand  of  the  principal  teacher  of 
the  public  elementary  Bchool  at  Denby, 
was  put  in  to  shew  that  from  the  18th  of 
May,  1 88 1 ,  to  the  23rd  of  September,  1 881 , 
the  respondent's  child  had  only  made  sixty- 
six  attendances  out  of  a  possible  158,  but 
the  certificate  only  shewed  that  the  child 
was  not  present  at  the  marking  of  the 
register — that  is,  between  9.15  to  9.30  a.m. 
and  between  2  and  2.30  p.m.,  and  t^e 
teacher  had  no  record  of  the  children  who 
came  late. 

It  was  proved  that  the  child  had  in- 
variably been  sent  from  home  at  such  an 
hour  as  would  enable  him  to  arrive  at 
school  at  the  proper  time,  and  on  two 
occasions  only  had  the  respondent  been  in- 
formed that  the  child  had  arrived  too  late. 
On  both  occasions  the  respondent's  wife 
had  corrected  the  child  for  loitering  on  his 
way  to  school. 

The  magistrates  dismissed  the  summons, 
finding  as  facts — ^first,  that  there  was  not 
sufficient  evidence  to  prove  that  the  re- 
spondent's child  had  not  attended  the 
school  daring  the  whole  time  it  was  open 
for  instruction  of  children  of  a  similar  age. 
Secondly,  that  the  respondent,  having 
caused  his  child  to  be  sent  away  from  home 
in  time  to  arrive  at  school  in  proper  time, 
and  not  having  received  any  notice  that  it 
had  not  done  so  (except  on  two  occasions, 
on  which  the  child  was  corrected),  had 
done  all  that  could  be  reasonably  expected 
of  him  to  secure  the  attendance  of  the 
child  at  school,  and  had  reasonable  ground 
for  believing  and  did  believe  the  child  waa 
duly  attending  school,  and  had,  therefore, 
a  ''  reasonable  excuse  "  for  not  "  causing 
the  child  to  attend  school." 

From  this  decision  appeal  was  now 
brought. 

MeUoTy  Q.C.f  for  the  appellants. — ^The 

by-laws  (1)  require  the  parent  to  cause  the 

child  to  attend  school.     It  is  the  duty  of 

the  parent  to  compel  the  child  to  attend 

school,  and  the  law  requires  an  effective 

Sub-section  6 :  "  A  certificate  purporting  to  be 
under  the  hand  of  the  principal  teacher  of  a 
public  elementary  school,  stating  that  a  child  is 
or  is  not  attending  such  school,  or  stating  the 
particulars  of  the  attendance  of  a  child  at  such 
school,  or  stating  that  a  child  has  been  certified 
by  one  of  Her  Majesty's  inspectors  to  have 
reached  a  particular  standard  of  education,  shall 
be  evidence  of  the  facts  stated  in  such  certifi« 
cate." 


Vol.  61.] 


THE  DUTIES  0^  MAGISTEATES. 


Sekool  Board  Committee  ofBelpef  Union  v. 

attendance — Saunders  v.  Richardson  (3). 
''  Causing "  the  child  to  attend,  means,  if 
necesaaiy,  taking  the  child  himsel£  The 
by-laws  point  out  what  constitutes  a  reason- 
able excuse ;  but  the  facts  of  this  case  do 
not  come  within  any  of  those  excuses.  If 
the  decision  of  the  Justices  is  upheld  it 
will  be  open  to  any  parent  to  set  up  this 
excuse.  The  Justices  should  have  made  an 
order,  under  36  &  37  Vict.  c.  86.  s.  24. 
sub^  3  (2),  directing  that  the  child  shall 
attend  schooL 

Grotb,  J. — I  am  of  opinion  that  the 
Justices  have  come  to  a  right  conclusion. 
They  have  found,  as  a  fact,  that  there  was 
a  reasonable  excuse,  and  I  cannot  say  that 
they  are  wrong.  The  facts  shew  that  the 
child  was  sept  by  the  parent  every  day  in 
time  to  go  to  school,  and  that  only  on  two 
occasions  had  the  parent  reason  to  believe 
that  the  child  had  arrived  late,  and  that 
on  those  two  occasions  the  child  had  been 
corrected  for  loitering  on  the  way.  There 
seems  to  me  to  be  good  ground  on  which 
to  found  a  reasonable  excuse. 

The  Act  declares  that  the  parent  shall 
cause  the  child  to  attend  school,  and  I 
quite  agree  that  such  attendance  must  be 
an  effective  attendance,  but  then  the  Act 
provides  that  a  reasonable  excuse  shall 
relieve  the  parent.  Three  instances  of  a 
reasonable  excuse  are  then  appended,  but 
they  do  not  exhaust  the  instances  of 
reasonable  excuse,  and  are  not  intended  to 
do  so.  The  words  of  the  Act  are  "  unless 
there  be  a  reasonable  excuse."  Those  that 
are  mentioned  are  three  of  the  moro  pro- 
minent instances  which  are  likely  to  occur. 
It  is  left  to  the  Justices  to  judge  whether 
the  excuse  is  reasonable.  If  in  this  case 
we  were  to  hold  that  the  facts  do  not  con- 
stitute a  reasonable  excuse,  it  would  be 
tantamount  to  a  direction  that  the  parent 
should  be  obliged  to  accompany  the  child 
to  school,  the  parent  would  have  to  go 
himself,  because  in  that  view  of  the  case 
the  employment  of  an  elder  child  or  a 
servant  would  not  exonerate  the  parent 
from  his  liability. 

Such  an  obligation  would  be  impracti- 
cable. It  must  not  be  understood  that  the 
parent  is  in  no  case  to  be  liable  where  the 
child  is  despatched  in  proper  time,  each 

(3)  60  Law  J.  Rep.  M.C.  137 ;  Law  Rep.  7 
Q.B.  D.  389. 
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case  must  depend  on  its  particular  circum- 
stances. All  I  mean  to  hold  is  that  in  the 
present  cajse  the  Justices  were  right  in 
holding  that  a  reasonable  excuse  for  non- 
attendance  was  put  forward  on  behalf  of 
the  parent. 

Lopes,  J. — The  parent  was  summoned 
for  not  causing  his  child  to  attend  school, 
and  the  Justices  have  refused  to  convict 
him  on  the  ground  that  there  was  a 
reasonable  excuse.  I  am  of  opinion  that 
the  Justices  were  perfectly  right.  The 
by-law  provides  that  the  parent  of  every 
child  of  not  less  than  five  years,  nor  more 
than  thirteen  years  of  age,  shall  cause  such 
child  to  attend  school  unless  there  be 
a  reasonable  excuse  for  non-attendance. 
According  to  the  cases  the  attendance 
must  be  an  effective  attendance. 

In  the  present  case  the  father  took  every 
possible  means  in  his  power  to  comply 
with  the  by-law :  he  saw  that  the  child 
was  started  from  home  in  proper  time,  he 
believed  that  the  child  reached  the  school 
in  proper  time,  except  on  two  occasions 
out  of  a  possible  158  attendances,  and  on 
those  two  occasions  the  child  was  cor- 
rected. It  is,  therefore,  clear  that  he  did 
all  that  he  could.  It  is  said  that  the 
parent  ought  to  have  caused  the  child  to 
attend  school  by  sending  some  one  with  it. 
How  is  he  to  do  that?  The  father  is 
absent  all  day  earning  a  livelihood  for  his 
family,  the  mother  engaged  at  home  at- 
tending on  the  younger  children,  and  there 
is  no  servant  or  elder  child  who  can  be 
sent. 

It  is  also  said  that  the  excuse  put 
forward  was  not  reasonable,  because  it  was 
not  within  the  meaning  of  any  of  the 
excuses  set  out  in  the  Act.  But  the  Act 
merely  intends  to  state  that  an  excuse,  if 
reasonable,  will  be  sufficient.  The  three 
excuses  set  out  are  mere  illustrations,  they 
by  no  means  exhaust  the  instances  of 
reasonable  excuse,  and  there  must  be  many 
others. 

I  agree,  therefore,  that  this  decision 
must  be  confirmed. 

Appeal  dismissed;  leave  to  appeal 
refused. 

Solicitors  -Warriner  &  Cross,  agents  for  W.  B. 
Hextall,  Derby,  for  appellants. 
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Metropolis  MaimgemeTit  Acta  {IS  d'  19 
Vict.  c.  120,  and  25  <L'  26  Vict.  c.  102)— 
Practice — Bight  of  Appeal — Order  made 
under  25  d:  26  Vict.  c.  102.  a.  lb— Demo- 
lition  of  Building — Appeal  in  respect  of 
Penalties  and  Forfeitures  —  Meaning  of 
Forfeiture. 

By  the  Metropolis  Maiuigement  Act, 
1855,  s,  231,  which  is  incorporated  vnth 
the  Metropolis  Management  Amendment 
Actf  1862,  any  person  aggrieved  by  any 
adjudicfUion  or  determhiation  of  any  Jus- 
tice "  with  respect  to  any  penalty  or  for- 
feiture under  that  Act**  may  appeal  to  the 
sessions. 

By  section  *lh  of  the  Metropolis  Manage- 
ment Act,  1862  (25  d  26  Vict,  c.  102),  tJie 
erection  of  any  building  in  any  street  be- 
yond Uie  general  line  of  buildings  is  pro- 
hibited, and  it  is  provided  that  for  any 
infringement  of  that  provision  the  offender 
may  be  summoned  before  a  Justice^  who 
may  order  the  demolition  of  the  building, 
and  make  an  order  for  costs : — 

Held,  that  tiie  right  of  appeal  given  to 

sessions  xoith  ^^  respect  to  any  penalty  or 

forfeiture "    did  not  include  proceedings 

taken  under  the  75th  section  of  25  <{r  26 

Vict.  c.  102. 

This  was  a  rule  calling  upon  the  Jus- 
tices of  Middlesex  to  shew  cause  why  a 
writ  of  mandamus  should  not  issue  com- 
manding them  to  hear  an  appeal  brought 
by  Mr.  Elsdon  against  an  order  made  by 
a  Justice  under  the  provisions  of  the 
Metropolis  Management  Amendment  Act, 
1862  (25  &  26  Vict.  c.  102),  s.  75  (1),  for 

(1)  The  Metropolis  Management  Amend- 
ment Act,  1862  (26  k  26  Vict.  c.  102),  s.  75, 
enacts  that  no  building  shall,  without  the  con- 
sent in  writing  of  the  Metropolitan  Board  of 
Works,  be  erected  beyond  the  general  line  of 
buildings  in  any  street,  and  enables  the  vestry 
or  local  board  to  summon  an  offender  before  a 
magistrate,  who,  if  the  case  is  proved,  "  shall 
make  an  order  in  writing  directing  the  demoli- 
tion of  any  such  building  or  erection,  or  so 
much  thereof  as  may  be  beyond  the  general 
line  ....  within  such  time  as  such  Justice 
shall  consider  reasonable,  and  shall  also  make 
an  order  for  the  payment  of  the  costs  incurred 
up  to  the  time  of  hearing."  By  sections  110 
and  111  the  Metropolis  Management  Act,  1855, 


the  demolition  of  a  building  and  for  pay- 
ment of  costs. 

The  sessions  declined  to  hear  the  i^peaL 
on  the  ground  that  they  had  no  jurisdic- 
tion, and  the  only  question  argued  was 
whether  any  right  of  appeal  was  given 
from  an  order  made  under  25  A  26  Vict, 
c.  102.  s.  75. 

ChanneU,  for  the  applicant. — It  is  sub- 
mitted that  the  sessions  had  jurisdiction 
to  hear  the  appeal.  The  18  and  19  Vict, 
c.  120  and  25  &  26  Vict.  c.  102,  are  to  be 
I'ead  as  one  Act,  and  under  section  231  of 
the  former  Act  an  appeal  is  given  to  ses- 
sions to  a  person  aggrieved  by  any  adjudi- 
cation with  respect  to  "any  penalty  or 
forfeiture."  It  must  be  admitted  that 
these  words,  as  used  in  18  <fe  19  Vict.  c. 
120,  have  relation  only  to  a  pecuniary 
penalty — ^something  which  can  be  paid. 
And  the  same  construction  must  also  be 
given  to  these  words  in  some  of  the  pro- 
visions in  25  &  26  Vict.  c.  102,  as,  for  in- 
stance, section  107,  which  speaks  of  the 
**  payment  of  any  penalty  or  forfeiture  **  — 
see  The  Vestry  of  Bermotidsey  v.  Johnson 
(2).  An  order  made  tinder  section  75  of 
25  &  26  Vict.  c.  102,  works  what  is  in 
popular  langfuage  "a  forfeiture,"  besides 
entailing  the  payment  of  costs,  and  the 
right  of  appeal  given  with  respect  to  any 
penalty  or  forfeiture  may  fiorly  be  ex- 
tended to  include  such  a  case. 

Lord  Coleridge,  C.J. — I  am  of  opinion 
that  this  rule  must  be  refused.  The  ques- 
tion raised  is  doubtless  an  important  one, 
but  it  is,  in  my  judgment,  free  from  doubt. 
The  question  is  whether  an  appeal  lies 
against  a  proceeding  taken  under  the  75ih 
section,  which  enables  a  Justice  in  certain 
cases  to  make  an  order  in  writing  on  an 
owner  or  occupier  directing  the  demolition 
of  a  building,  or  so  much  thereof  as  may 
be  beyond  the  general  line  of  a  street  fixed 
in  manner  therein  specified.    The  provision 

and  this  Act  "  shall  be  construed  together  as 
one  Act." 

Hy  the  Metropolis  Management  Act,  1855 
(18  &  19  Vict.  c.  120),  8.  231,  "any  person 
airgrieved  by  any  adjudication  or  determination 
of  any  Justice  or  Justices,  with  respect  to  any 
penalty  or  forfeiture  under  this  Act,  may  appeal 
to  the  general  or  quarter  sessions." 

(2)  42  Law  J.  Bep.  M.C.  67;  Law  Bep.  8 
C.r.  441. 
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is  by  no  means  an  unreasonable  one,  and 
tends  to  ensure  the  regularity  of  streets ; 
moreover  it  involves  no  forfeiture  of  pro- 
perty,  but  merely  takes  away  certain  inci- 
dents in  reflpect  of  such  property  for  the 
public  benefit.  Nothing  is  said  in  terms 
about  any  right  of  appesJ  in  the  case  of  a 
p6rK>n  who  considers  himself  aggrieved  by 
a  proceeding  taken  under  the  75th  sec- 
tion \  and  the  qaestion  is  whether,  no  such 
appeal  being  expressly  given,  the  general 
words  of  the  later  or  earlier  Act  are  suffi- 
cient by  fidr  implication  to  confer  any 
such  right.  Now  there  can  be  no  appeal 
unless  it  is  given,  and  the  terms  giving 
such  a  right  must  be  reasonably  express. 
Do  such  terms  exist  %  I  think  not.  The 
provisions  of  the  Metropolis  Management' 
Act,  1856  (18  &  19  Vict.  c.  120),  are 
incorporated  with  those  of  the  Act  of 
1862;  and  under  the  231st  section  of  the 
former  an  appeal  is  expressly  given  to  the 
sessions  against  the  adjudication  or  deter- 
mination of  any  Justice  ''  with  respect  to 
any  penalty  or  forfeiture,"  words  which 
Mr.  Channell  admits  are  only  applicable 
in  the  earlier  Act  to  money  pajrments  or 
forfeiture,  and  therefore  would  not  (un- 
less an  eiitended  meaning  is  given  to  them) 
include  a  case  like  the  present.  But  Mr. 
Channell  has  urged  that  the  provisions  of 
the  earlier  Act  being  incorporated  with  the 
later  Act  a  risfht  ^  appeal  was  intended 
tobegiveninlcaseof'^kind.  It  is 
certainly  not  given  in  express  terms,  and 
there  is  a  great  difficulty  to  my  mind  in 
bringmg  a^rooeeding  of  thia  khid  within 
the  reasonable  sense  g^  the  words  "  penalty 
or  forfeiture."  Moreover  I  think  the 
words  are  intended  to  be  used  in  exactly 
the  same  sense  in  both  Acts.  In  the  Act 
of  1862,  c.  102,  it  is  enacted  that  <'  every 
penalty  or  forfeiture  imposed  by  this  Act, 
and  made  recoverable  by  a  summary  pro- 
ceeding, may  be  recovered  before  any  Jus- 
tice of  the  peace  in  manner  provided  by 
11  &  12  Vict.  c.  43,"  the  ipsiasima  verba 
of  the  227th  section  of  the  earlier  Act.  It 
18  admitted  that  under  the  provisions  of 
the  earlier  Act  such  a  proceeding  as  this 
would  not  be  included,  and  I  think  the 
fact  that  the  same  words  are  used  in  both 
Acts  is  a  strong  argument  to  shew  that 
they  were  intended  to  receive  the  same 
oonstruction«     I  think,  therefore,  that  the 
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sessions  properly  declined  to  hear  this 
appeal,  and  that  this  rule  must  be  re- 
fused. 

Gbove,  J. — I  am  of  the  same  opinion. 
The  question  of  hardship  only  becomes 
important  if  there  is  any  reasonable  doubt 
of  the  meaning  of  the  statute.  The  words 
*'  penalty  and  forfeiture  "  clearly  relate  to 
a  sum  inflicted.  For  instance,  in  section 
177  of  the  Act  of  1855,  the  words  are 
"  forfeit  for  every  such  offence  such  sum," 
section  105  **  foHeit  and  pay,"  and  in  the 
70th  and  105th  sections  of  the  second  Act 
these  words  will  be  found  used  in  a  simi- 
lar sense.  There  is  nothing,  therefore,  to 
shew  that  the  words  ''penalty  or  for- 
feiture "  are  intended  to  have  any  wider 
signification  in  the  second  Act  than  they 
have  in  the  former  one.  If  we  were  to 
hold  that  such  a  right  existed  in  the  pre- 
sent case  we  should  be  legislating  instead 
of  interpreting  a  statute.  I  therefore 
agree  with  my  Lord  that  we  ought  not  to 
grant  a  rule. 

Bide  refused. 


Solicitors— Last  &  Sons,  for  applicant. 


1882.      1  THE  QUEEN  V,  THE  JUSTICES  OF 
Feb.    24.  /  MONTGOMERYSHIRE. 

Bmia/rdy — Appeal — 7  ds  8  Vict,  c.  101. 
8.  4 — 8  ds  9  Vict,  c,  10.  a,  3 — Summary 
Jurisdiction  Act,  1879  (42  di  43  Vict.  c.  49), 
ss,  31,  32,  54  and  55. 

An  appeal  against  an  order  in  bastardy 
may  be  brought  either  on  the  conditions 
prescribed  by  the  Bastardy  Acts  or  on  those 
prescribed  by  the  Summary  Jurisdiction 
Act,  1879.  The  Hth  section  of  the  Sum- 
mary Jurisdiction  Act,  in  applying  that 
Act  to  "  an  appeal/rom  an  order  in  bas- 
tardy" amongst  other  things,  does  not 
apply  the  appeal  sections  of  that  Act  ex- 
clusively of  previously  existing  appeal  sec- 
tions in  the  Bastardy  Acts,  but  applies  the 
Act  generally  to  orders  in  bastardy,  so  €U 
to  remove  doubts  whether  they  are  "  orders 
or  convictions." 

Kule  for  a  mandamus  to  Justices  in 
quarter  sessions  to  hear  the  appeal  of  Ellis 
Jones  against  an  order  in  bastardy. 
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CASES  CONNECTED  WITH 
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The  Queen  v.  Justices  of  Montgomeryshire. 

On  the  21st  of  October,  1881,  the  order 
in  question  was  made  by  the  Justices. 
Notice  of  appeal  was  given  to  the  respon- 
dent within  twenty-four  hours.  Within 
seven  dayB  from  the  order  the  appellant 
entered  into  recognisances  for  the  payment 
of  'costs,  and  gave  notice  thereof  to  the 
respondent  and  to  the  Justices  making  the 
order. 

This  notice  satisfied  the  conditions  of 
the  Bastardy  Acts,  7  &  8  Vict.  c.  101.  s.  4, 
and  8  &  9  Vict.  c.  10.  s.  3,  but  not  the 
Summary  Jurisdiction  Act,  1879  (42  k  43 
Vict.  c.  49),  s.  31,  in  that  it  did  not  state 
the  grounds  of  appeal,  and  was  not  served 
on  the  clerk  to  the  Justices. 

Redman  shewed  cause  on  behalf  of  the 
respondent. — It  is  not  enough  to  comply 
with  the  terms  of  the  Bastardy  Acts.  The 
31st  section  of  the  Summary  Jurisdiction 
Act,  1879,  lays  down  the  conditions  of 
appealing  ^'  where  any  person  is  authorised 
by  this  Act  or  any  future  Act  to  appeal,'' 
and  by  section  54,  '^  this  Act  shall  apply 
to  the  levying  of  sums  adjudged  to  be  paid 
by  an  order  in  any  matter  of  bastai*dy, 
or  by  an  order  which  is  enforceable  as  an 
order  of  affiliation,''  and  particularly  ''  to  an 
appeal  from  an  order  in  any  matter  of 
bastardy."  By  section  55,  ''  there  shall  be 
repealed  as  from  the  commencement  of 
this  Act,"  besides  the  Acts  in  the  schedule, 
"  so  mudi  of  any  other  Act  as  is  incon- 
sistent with  this  Act." 

[BowEN,  J. — Section  32  says,  "  Where 
a  person  is  authorised  by  any  past  Act  to 
appeal  from  the  conviction  or  order  of  a 
Court  of  summary  jurisdiction  to  a  Court 
of  general  or  quarter  sessions,  he  may 
appeal  to  such  Court  subject  to  the  con- 
ditions and  regulations  contained  in  this 
Act."     It  says  "  may  "  not  "  must."] 

He  is  not  bound  to  appeal  at  aU.  He 
may  appeal,  if  he  tnll ;  but  if  he  appeals  he 
must  comply  with  the  terms  of  that  Act. 

[Bo WEN,  J. — The  section  continues, 
''  Provided  that  where  any  such  appeal  is 
in  accordance  with  the  conditions  and 
regulations  prescribed  by  the  Act  autho- 
rising the  appeal,  so  far  as  the  same  is  un- 
repealed, such  appeal  shall  not  be  deemed 
invalid  by  reason  only  that  it  is  not  in 
accordance  with  the  conditions  and  regula- 
tions contained  in  this  Act"] 


The  Bastardy  Act  is  not  '*  unrepealed  " 
so  far  as  the  appeal  sections  are  concerned. 
It  is  repealed  by  sections  54  and  55  of  the 
Summary  Jurisdiction  Act. 

Counsel,  in  support  of  the  rule,  was  not 
called  upon. 

Field,  J. — I  am  of  opinion  that  this 
rule  must  be  made  absolute.  I  do  not 
think  that  it  was  intended  to  deprive  the 
appellant  of  any  previously  existing  advan- 
tage. The  conditions  of  the  form  of  appeal 
followed  in  this  case  are  less  onerous  than 
those  which  it  is  contended  ought  to  have 
been  followed.  The  L^islature  meant  to 
say,  '^  We  will  not  alter  the  existing  rights 
of  appeal ;  the  appellant  may  apply  under 
the  former  Acts  or  this  Act,  whichever  he 
likes ;  he  need  not  comply  with  the  condi- 
tions of  this  Act."  I  think  this  is  the 
right  construction  of  sections  31  and  32  ; 
but  Mr.  Bedman  says  that  section  54  has 
isolated  orders  in  bastardy,  and  keeps  them 
under  section  31.  I  do  not  think  that 
was  intended.  Section  54  was  inserted  on 
account  of  the  peculiarity  of  orders  in 
bastardy.  They  are  half  convictions,  half 
orders,  and  there  was  a  doubt  whether 
they  were  included  in  the  words  "  convic- 
tion or  order,"  so  that  all  the  provisions  of 
the  Act  are  made  to  apply  to  them.  That 
was  the  object  of  that  section,  and  not  to 
make  bastardy  appeals  differ  from  all 
others,  and  deprive  them  of  existing  pro- 
cedure. 

BowEN,  J. — ^I  am  of  the  same  opinion 

(1). 

Ride  absolute. 

Solicitors —Child  &  Son,  agents  for  M.  Jones, 
Welshpool,  for  prosecutor;  Jones,  Blaxland 
k,  Son,  agents  for  Woosnam,  Newtown,  Mont- 
gomeryshire, for  respondent. 


(1 )  On  the  same  6$ff,  before  the  same  Judges, 
the  same  decision  was  given  in  the  case  of 
The  Queen  v.  The  JusHcei  of  the  West  Riding. 
Gilbert  Metcalfe  shewed  cause  for  the  respon- 
dent. O,  S.  BoweTf  for  the  prosecutor,  was 
not  called  upon.  Solicitors— G.  B.  Wheeler, 
agent  for  Robinson  8c  Bobinson,  Keighley,  for 
prosecutor;  E.  H.  Bedford,  agent  for  Cooke, 
Keighley,  for  respondent. 
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1882. 

March  23, 

24; 

April  4. 


THIS  SHEFFIELD  WATEBWOBKS 

OOMPANT  (appeUanta)  v. 
CASTER  (responderU), 
BROOKS  {appellant)  v,  the 

•^         SHEFFIELD     WATERWORKS 

cx)MPAinr  {respondents), 

THE  SHEFFIELD  WATERWORKS 

COMPANY  {appellants)  v. 
BROOKS  {respondent). 

Water— WatertDorhs  Clauses  Acts,  1847 
(10  <fc  11  Viet.  e.  17),  *.  4— Supply  of  Water 
to  Houses — WcUer  oy  Meamirement — Liabi- 
lity  of  Consumer  to  supply  Meter — WcUer- 
warks  Clauses  Act,  1863  (26  <£r  27  Vict, 
e.  93),  ss.  14  and  16 — Refusal  to  supply 
Water — Non-payment  ofRaJte  in  Advance, 

The  Waterworks  Clauses  Act,  1863  (26  dh 
27  Vict,  c,  93),  *.  14,  provides  that  where 
undertakers  are  authorised  by  this  special 
Act  to.  supply  water  by  measure,  they  may 
let  for  hire  to  any  consumer  of  water  so 
mtpplied  any  meter  or  instrumerUfor  mea- 
suring the  quantity  of  water  supplied  and 
consumed,  for  su4^  remuneration  in  money 
as  may  be  agreed  upon  between  them  and 
the  consumer. 

A  special  Act  of  a  water  company  in- 
corporated the  Waterworks  Clauses  Act, 
1863,  and  compelled  a  water  company 
{unless  prevented  by  clauses  beyond  their 
control)  to  supply  water  at  certain  rates 
per  thousand  gaSonsfor,  inter  alia,  baths, 
withotU  imposing  any  obligation  on  the 
part  of  the  consumer  to  provide  a  meter : — 

Held,  that  no  such  obligation  could  be 
implied  from  section  li  of  the  Waterworks 
Clauses  Act,  1863,  and  that  the  company 
were  not  entitled  to  require,  as  a  condition 
precedent  to  the  supply,  that  the  consumer 
should  put  up,  at  his  own  expense  or  hire 
from  the  company,  a  meter  for  the  purpose 
of  measuring  the  water  supplied. 

By  the  Waterworks  Clauses  Act,  1847, 
section  43,  a  penalty  is  imposed  on  under- 
takers who  neglect  or  refuse  to  furnish  an 
occupier  entitled  tmder  that  or  any  special 
Actvnth  a  supply  ofwctter  during  any  part 
of  the  time  for  which  the  rates  for  such 
supply  have  been  paid  or  tendered, 

B,  supplied  a  bath  in  his  house  with 
water  by  means  of  a  pipe  communicating 
with  the  cistern  into  which  water  was  con- 
veyed from  the  company  s  mains  for  pur- 
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poses  of  ordinary  family  use,  not  indtuling 
baths,  B.  had  paid  in  advance,  for  the 
quarter  ending  the  29^  of  September,  the 
sum  properly  payable  for  the  supply  of 
water  for  ordinary  family  use,  but  had 
made  no  tender  or  payment  in  respect  of 
the  water  supply  to  the  bath  during  the 
same  period.  The  company  insisted  upon 
measurement  of  the  quantity  of  water  sup- 
plied to  the  bath  by  meter  to  be  provided 
by  B.,  or  let  to  him  on  hire  by  the  com- 
pany; and  upon  B,*s  refusal  either  to 
comply  with  the  compan'i/s  demand,  or  to 
disconnect  the  pipe  which  supplied  the 
bath  from  the  cistern,  the  company  pro- 
ceeded, on  the  20th  of  September,  to  cut 
off  the  communication  pipe  between  their 
main  and  B,*s  cistern,  and  so  stopped  the 
supply  of  water  to  BJs  house.  On  the 
2ith  of  September,  B,  severed  the  inlet 
pipe  from  Oie  cistern  which  'communicated 
with  the  bath  {allowing,  however,  the  out- 
let pipe  of  his  bath  to  remain),  but  gave 
no  notice  to  the  company  that  he  had  done 
so  until  the  29th  of  September,  on  which 
day  he  also  paid  in  advance  the  proper 
amount  for  the  supply  of  water  for  domestic 
purposes  for  the  quarter  ending  the  24:th  of 
December,  The  company,  however,  refuspd 
to  supply  UKtter,  on  the  ground  that  B, 
had  not  cut  off  the  outlet  pipe  from  his 
bath,  until  the  4<A  of  November,  when  thejj 
restored  the  communication  under  pro- 
test: — 

Held,  that  the  company  were  not  liable  to  a 
penalty  under  section  43  of  the  Act  of  1847, 
for  refusing  to  supply  B,  with  water  between 
the  20ih  and  29th  of  September,  inxismuch 
as  that  section  contemplates  a  payment  or 
tender  in  advance  for  the  supply  required  ; 
amd  that,  inasmu^ch  as  B,  had  neither 
paid  nor  tendered  anything  in  respect  of 
the  supply  of  water  required  for  the 
bcUh,  there  wa^  not  a  neglect  or  refusal 
within  the  meaning  of  that  section: — 
Held,  further,  that  the  neglect  amd  refusal 
must  be  with  knowledge  of  the  circum- 
stances entitling  an  occupier  to  a  supply, 
and  that  accordingly,  as  to  the  period  be- 
tween the  2ith  of  September  and  the  29th 
of  September,  the  company  not  knowing 
that  the  bath  had  been  disconnected  were 
in  the  same  position  as  before.  But,  held, 
thcU  the  company  were  liable  to  a  penalty 
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for  the  period  between  the  2^th  of  Septem- 
ber and  the  ^th  of  NovemheTf  vnasmuch  aa 
they  were  not  justified  in  refusing  to  sup- 
ply B,  with  water  between  those  dates,  omd 
were  not  erUitled  to  insist  upon  the  outlet 
pipe  of  the  bath  being  removed. 

Cases  stated  by  the  stipendiary  magis- 
trate for  the  borough  of  Sheffield,  under 
20  &  21  Vict.  c.  43. 

Carter's  Case. 

A  complaint  was  laid,  under  section  43 
of  the  Waterworks  Clauses  Act,  1847  (10 
Vict,  c,  17),  by  the  respondent  against 
the  appellants,  for  that  the  respondent, 
being  a  person  entitled  under  section  35 
of  that  Act  (which  was  incorporated  with 
the  appellants'  special  Act)  to  a  supply  of 
water  for  domestic  purposes  and  for  the 
use  of  his  family,  at  86  Clarkeham  Road, 
Sheffield,  tendered  to  the  company  the 
amount  by  law  required  for  such  supply 
up  to  the  29th  of  September,  1881 ;  but 
that,  notwithstanding  such  tender,  the 
company,  for  the  space  of  thirty-four  days, 
to  wit,  from  the  26th  of  August  to  the 
29th  of  September,  1881,  neglected  and 
refused  to  furnish  such  supply. 

As  a  fact,  the  company  did  not  supply 
the  house  with  water  during  the  thirty- 
four  days  complained  of;  but  this  arose 
'  only  through  the  dispute  hereinafter  men- 
tioned. 

In  the  supply  of  water  to  the  house 
there  was  involved  a  supply  of  water  for 
a  bath,  within  the  8l8t  section  of  the 
Sheffield  Waterworks  (Special)  Act,  1853, 
and  the  dispute  was  caused  by  the  direc- 
tions in  this  section  as  to  furnishing  such 
supply  at  and  after  certain  rates,  accord- 
ing to  the  thousands  of  gallons  supplied. 

The  respondent  had  been  using  a  method 
by  which  he  considered  he  was  ascertain- 
ing  by  actual  measurement  the  quantity  of 
water  which  was  being  supplied  to  his 
bath.  He  informed  the  a.mpany  of  what 
he  was  doing,  and  amved  at  the  conclu- 
sion that  during  the  last  twelve  months 
the  consumption  of  water  in  his  bath  had 
not  been  quite  two  thousand  gallons.  He 
considered  that  on  the  average  the  bath 
had  been  used  as  frequently  during  that 
period  as  in  any  previous  year,  but  not 
more  frequently;  but  he  was  willing  to 


give  the  company  the  benefit  of  an  extra 
thousand  gallons  per  annum,  to  cover  any 
possible  difference  in  quantity,  and  so 
put  the  twelve  months'  consumption  at 
three  thousand  gallons  instead  of  two 
thousand  gallons.  Under  this  view  a 
sum  of  ITs,  Zd.  was  the  proper  amount 
due  in  respect  of  the  supply  of  water  to 
his  bath  up  to  the  24th  of  June,  1881, 
which  sum  he  accordingly  tendered  to 
the  company.  He  further  tendered,  on 
the  27th  of  September,  the  sum  of  six- 
pence for  water  used  in  his  bath  between 
the  24th  of  June  and  the  26th  of  August 

The  method  which  the  respondent 
adopted  was  as  follows  :  he  had  a  water- 
line  painted  round  the  sides  of  the  bath, 
at  such  a  height  from  the  bottom  as  gave 
a  measure  of  a  shade  under  thirty-one 
gallons  of  water  in  the  bath  when  filled 
to  the  bottom  of  the  line,  and  a  shade 
under  thirty-two  gallons  when  filled  to 
the  top  of  it.  He  further  had  a  calendar 
for  the  current  year  hung  up  in  the  bath- 
room, and  gave  orders  that  when  the 
bath  was  used  it  should  never  be  filled 
higher  than  the  water-line,  and  that  the 
calendar  should  be  marked  at  the  day,  so 
as  to  shew  that  the  bath  had  been  used 
on  it.  By  the  marks  on  the  calendar  he 
arrived  at  his  conclusion  as  to  the  number 
of  times  his  bath  was  used,  and  then,  by 
allowing  thirty-two  gallons  for  each  time, 
he  further  came  to  his  conclusion  as  to 
the  quantity  of  water  which  had  actually 
been  used. 

The  water  company,  as  a  fact,  daimed 
61,  I6s,  6d,  for  the  water  supplied  to  the 
bath  up  to  the  24th  of  June,  1881 ;  but 
this  amount  was  merely  a  calculation 
made  on  a  scale  (graduated  according  to 
the  rent  of  the  house,  and  based  upon  an 
estimate  of  the  average  quantity  required) 
which  the  company  call  their  estimate 
scale,  and  whidi  some  consumers  have 
been  willing  to  agree  to,  in  place  of  a 
rate  by  the  thousands  of  gallons  supplied, 
but  which  the  respondent  had  not  agseed 
to,  and  which  only  affects  those  who  agree. 
The  company  also  claimed  a  further  sum, 
reckoned  on  the  estimate  scale  for  the  time 
after  the  24th  of  June. 

The  view  taken  by  the  company  was 
that  they  were  willing  to  supply  the  water 
for  the  bath  upon  the  terms  of  th^  abovo- 


Vol.  51.] 

Sh^ld  Waterworki  Co.  v.  Carter. 

named  printed  estimate  scale,  and  that 
otherwise  the  supply  of  water  for  the  hath 
must  he  taken  hy  a  meter,  hecause  the 
directors  were  advised  that  the  company 
are  under  their  special  Acts  and  the  Acts 
incorporated  therewith  entitled  to  require, 
and  the  company  do  i*equire,  a  meter  to  he 
used  for  ascertaining  the  quantity  of  water 
supplied  for  the  purpose  of  the  hath. 
Beyond  this  the  company's  view  was  that 
the  meter  may  he  either  provided  and 
fixed  hy  the  consumer,  suhject  to  the  ap- 
proval of  the  company,  or  the  company 
were  willing  to  provide  a  suitahle  meter, 
and  let  it  to  the  consumer  for  hire. 

The  respondent  contended  that  there  is 
nothing  in  the  statutes  which  enahled  the 
company  to  require  him  to  fix  a  meter 
to  his  hath  at  hu  own  cost. 

The  magistrate  convicted  the  company 
for  not  giving  the  defendant  a  supply  of 
water  hetween  the  26th  of  August  and 
the  29th  of  Septemher  in  a  penalty. 

The  question  for  the  opinion  of  the 
Court  was,  whether  the  appellants  were 
entitled  to  insist  on  meters,  and  meters 
only,  heing  used  hy  their  consumers  to 
measure  the  supply  of  water  to  their 
haths. 

If  the  appellants  were  not  so  entitled, 
the  conviction  was  to  stand,  hut  if  they 
were,  it  was  to  he  quashed. 

Bbooks'  Case. 

In  this  case  there  were  two  complaints 
by  Brooks  against  the  company,  for  neg- 
lecting to  supply  water  for  domestic  pur- 
poses and  the  use  of  his  family  at  4 
Mcudion  Road,  in  l^e  borough  of  SheflSeld, 
between  the  20th  and  29th  of  September, 
and  the  29th  of  September  and  the  4th  of 
November,  1881. 

The  complainant  Brooks  became  the 
occupier  of  a  house  situate  in  the  borough 
of  Sheffield,  within  the  limits  of  the 
company's  Acts,  on  the  23rd  of  February, 
1881.  The  owner  of  such  house  had  pre- 
viously laid  a  communication  pipe  between 
the  house  and  the  main  pipes  of  the  com- 
pany, in  accordance  with  the  requirements 
of  Uie  company,  and  the  said  house  was, 
on  the  23n]  of  February,  1881,  supplied 
with  water  by  means  of  such  pipe,  and  the 
water  passed  and  was  delivered,  by  means 
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of  this  communication  pipe,  into  a  cistern 
in  the  house.  In  the  house  there  was  a 
water-closet  and  also  a  fixed  bath,  both  of 
which  were  supplied  with  water  from  the 
cistern,  and  from  it  also  came  the  supply  of 
water  for  purposes  which  were  admittedly 
uses  of  the  family,  within  the  79th  section  of 
the  Sheffield  Waterworks  Company's  Spe- 
cial Act  of  1853.  Under  the  provisions  of 
this  Act  the  company  were  entitled,  in  re- 
spect of  the  water  supplied  for  the  family 
use  of  the  complainant  and  the  water-closet 
purposes,  to  the  payment  of  11*.  3d.  per 
quarter.  There  were  also  provisions  in  the 
Act  providing  for  the  payment  of  water 
supplied  for  both  purposes,  according  to 
quantity,  and  at  certain  rates  there  spe- 
cified. 

As  an  alternative  for  actual  measure- 
ment by  meter,  the  company  offered  to  per- 
sons requiring  a  supply  of  water  for  baths 
a  "  composition  rate  or  estimate  scale  "  of 
charges  for  such  baths,  based  upon  the 
company's  assumption  of  the  probable  con- 
sumption, but  varying  in  proportion  to 
the  rental  of  the  houses  to  which  such 
baths  were  fixed.  The  consumers  had  no 
voice  in  fixing  this  scale.  According  to 
this  scale,  the  charge  for  a  bath  in  Brooks' 
house  would  be  11.  per  annum,  but  Brooks 
had  never  agreed  to  pay  this  sum. 

The  company  insisted  on  the  complainant 
either  paying  for  the  water  supplied  to  his 
bath  according  to  the  ''composition  rate 
or  estimate  scale"  of  charges,  or  by  ad- 
measurement of  quantity,  by  means  of  a 
meter,  to  be  provided,  fixed  and  maintained 
in  repair  at  his  own  expense,  or  to  be  let 
to  him  on  hire  by  the  company. 

The  complainant  declined  to  accept 
either  of  these  alternatives,  but  on  the 
16th  of  September,  1881,  he  offered  to  pay 
the  company  the  sum  of  6a.  per  annum  for 
the  water  to  be  supplied  to  hiis  bath ;  which 
sum  was,  in  his  opinion  (having  regard  to 
the  price  fixed  by  the  company's  Acts),  a 
reasonable  charge.  On  the  same  day  he 
paid  to  the  company  the  sum  of  lis.  3e2., 
which  was  the  proper  sum  to  be  paid  to 
the  company  for  the  supply  of  water  for  the 
ordinary  use  of  himself  and  his  family  in 
his  dwelling-house  and  the  water-closet, 
for  the  quarter  ending  the  29th  of  Sep- 
tember, 1881 ;  but  he  made  no  payment 
or  tender  in  respect  of  any  water  to  be 
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supplied  to  or  used  in  the  bath  during 
Buch  quarter. 

On  the  16th  of  September  the  company 
gave  notice  in  writing  to  Brooks  of  their 
intention  to  cut  off  the  pipes  by  which 
water  was  supplied  by  the  company  to 
him,  unless  he  was  prepared  to  accept  one 
of  the  alternatives  which  had  been  offered 
to  him  with  respect  to  the  payment  for 
water  supplied  to  his  bath,  or  to  have  the 
pipes  supplying  his  bath  disconnected  from 
the  company's  service. 

On  the  20th  of  September,  1881,  no 
answer  having  been  received  to  the  above 
communication,  the  company  cut  off  the 
communication  pipe  between  their  main 
and  Brooks'  cistern,  and  so  stopped-  all 
water  from  flowing  into  the  house.  It  did 
not  appear  that  there  were  any  other  means 
by  which  the  company  could  have  pre- 
vented the  water  supplied  by  them  to 
Brooks'  house  from  flowing  into  the  pipes 
connected  with  his  bath. 

On  the  24th  of  September  Brooks 
severed  the  inlet  pipe  from  the  cistern  to 
the  bath,  but  did  not  close  or  stop  up  in 
any  way  the  waste  or  outlet  pipe  at  the 
bottom  of  the  bath,  and  the  bath  could 
still  be  used  if  water  were  introduced  into 
it  otherwise  than  by  means  of  the  inlet 
pipe.  Brooks  did  not  give  notice  to  the 
company  that  he  had  so  severed  or  dosed 
up  the  mlet  pipe  to  his  bath  until  the  29th 
of  September,  nor  did  the  company  know 
that  he  had  done  so. 

On  the  29th  of  September  Brooks  gave 
the  company  notice  of  what  he  had  done 
on  the  24th,  and  he  also  paid  them  11«.  3c2. 
in  advance,  for  the  supply  of  water  for  the 
use  of  himself  and  his  family,  and  for  the 
water-closet,  for  the  quarter  ending  the 
24th  of  December,  1881  (which  was  the 
proper  sum,  exclusive  of  the  price  of  water 
required  for  the  bath).  At  the  same  time 
he  gave  notice  in  writing  to  the  company 
that  he  required  a  supply  of  water  for 
<<  domestic  purposes  "  for  his  house.  He 
did  not  re-connect  or  offer  to  re-connect,  or 
to  pay  for  the  re-connection  of  the  com- 
munication pipe  which  had  been  cut  by 
the  company  on  the  20th  of  September. 
On  the  said  29  th  of  September  Brooks  was 
requested  by  the  company  to  dose  up  the 
waste  or  outlet  pipe  of  the  bath,  but 
declined  to  do  so. 


On  the  3rd  of  October  Brooks  tendered 
to  the  company  2^.  \d.,  in  payment  for  the 
water  supplied  to  his  bath  for  thirty-seven 
weeks,  between  the  time  he  entered  the 
house  in  January  and  the  end  of  September, 
which  sum  he  stated  to  represent  the  price 
of,  at  least,  double  the  amount  of  water 
actually  used  during  that  time. 

On  the  14th  of  October  Brooks  was 
again  requested  to  stop  or  close  the  said 
waste  or  outlet  pipe,  and  again  refused  to 
do  so.  The  company  then  tendered  back 
the  11«.  M,  paid  on  ^e  29th  of  September, 
but  Brooks  refused  to  receive  it. 

On  the  4th  of  November  the  company 
restored  Brooks'  water  supply,  stating  that 
they  did  so  under  protest,  and  without 
prejudice  to  their  legal  rights. 

The  magistrate  dismissed  the  first  com- 
plaint, as  to  the  period  between  the  20th 
and  29th  of  September,  on  the  ground  that 
Brooks  was  not  entitled  to  complain  under 
section  43  of  the  Waterworks  Glauses  Act, 
1847,  about  the  supply  of  water,  of  which 
the  bath  water  formed,  up  .till  the  24th  of 
September,  a  mixed-up  part,  inasmuch  as 
no  payment  had  been  made  or  tendered 
in  respect  of  part  of  the  supply,  to  wit, 
the  bath  water ;  and  that  as  to  the  time 
between  the  24th  of  September  and  the 
29th  of  September  the  defendants  were 
entitled  to  remain  unaffected  by  the 
change,  of  which  they  had  received  no 
notice. 

The  magistrate  convicted  the  company 
on  the  second  complaint  in  a  penalty,  for 
the  period  between  the  29th  of  Septembw 
and  the  4th  of  November,  1881,  on  the 
ground  that  the  company  were  not  entitled 
to  cut  off  the  communication  pipe  because 
the  complainant  refused  to  provide  a  meter, 
and  consequently  the  complainant  was  not 
bound  to  restore  the  communication  pipe 
before  he  could  daim  a  supply  for  the  use 
of  his  &mily. 

The  questions  for  the  opinion  of  the 
Court  were : — 

1.  Were  the  company  justified  in  refus- 
ing to  supply  Brooks  with  water  for  his  do- 
mestic use  between  the  20th  and  29th  days 
of  September,  1881,  and  also  on  the  20th 
of  September  in  cutting  the  pipe  by  or 
through  which  the  water  was  supplied  by 
them  to  him,  or  for  his  use,  and  in  stopping 
the  water  horn  flowing  into  his  premises! 
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And  was  the  magistrate  right  or  wrong  in 
disallov^ing  his  first  oomplunt  % 

2.  Were  the  company  justified  in  re- 
fusing to  supply  Brooks  with  water  for 
his  domestic  use  on  and  after  the  29  th  of 
September,  1881 1 

A.  Wills,  Q.C.  {John  Edward  Barker 
and  Price  with  him),  argued  on  behalf  of 
the  company. 

Cffril  Dodd  was  for  Garter  and  Brooks. 

[^e  nature  of  the  arguments,  a  con- 
siderable portion  of  which  turned  on  cer- 
tain provisions  contained  in  the  special 
Acta  of  the  company,  sufficiently  appears 
in  the  judgment  of  the  Ck)urt.] 

Cur,  adv.  vuU. 

The  judgment  of  the  Court  (1)  was  (on 
April  4)  delivered  by 

Cave,  J. — ^In  the  first  of  these  cases 
we  are  asked  whether  the  company  are 
entitled  to  insist  on  meters,  and  meters 
only,  being  used  by  their  customers  to 
measure  the  supply  of  water  to  their  baths. 
For  the  company  it  was  contended,  first, 
that  they  are  not  bound  to  supply  water 
for  baths  at  all ;  and  secondly,  timt  if  they 
are  so  bound  they  are  entitled  to  insist 
on  meters  being  used  by  their  customers. 
By  the  1 1  Oeo.  4.  c.  Iv.  s.  93,  it  was  enacted 
that  ''  the  company  should  be  obliged 
in  the  manner  thereinbefore  directed  to 
furnish  such  a  sufficient  supply  of  water, 
so  far  as  their  means  would  allow,  to  every 
inhabitant  for  the  use  of  his  or  her  fjeimily 
at  certain  rates;  and  that  in  the  case  of 
persons  requiring  a  supply  of  water  for 
(among  other  purposes)  b&ths,  such  supply 
should  be  furnished  by  the  company  in 
such  cases  at  such  rates  as  should  be 
settled  by  and  between  the  committee  of 
management  of  the  company  and  such 
persons  respectively." 

By  the  8  &  9  Yict  c.  clxxv.  s.  83,  it 
was  enacted  that  in  the  case  of  persons  re- 
quiring a  supply  of  water  for  (amongst 
other  purposes)  baths  or  closets,  such  supply 
should  be  furnished  by  the  company  at  a 
rate  not  exceeding  one  penny  for  every  one 
hundred  gallons  so  supplied  as  aforesaid. 
By  section  84  it  was  enacted  that  the  com- 
pany should  not  charge  more  in  any  one 

(1)  liathew,  J. ;  and  Cave,  J. 
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year  than  the  rates  thereinafter  specified 
in  respect  of  water-closets  in  or  belonging 
to  any  private  dwelling-house ;  *'  provided 
always  that  the  company  shall  not  be 
compelled  to  supply  any  water-closet  not 
constiructed  in  manner  approved  of  by  the 
company." 

Under  the  first  Act,  the  obligation  to 
furnish  a  sufficient  supply  for  ordmary  use, 
which  did  not  include  baths,  was  limited 
by  their  means,  but  subject  to  that  limi- 
tation, the  obligation  to  supply  would 
appear  to  have  been  compulsory.  The 
obligation,  however,  to  supply  water  for 
baths  or  closets  was  in  fact  left  to  the 
discretion  of  the  companyj  by  the  pro- 
vision that  it  was  to  be  supplied  at  a  rate 
to  be  settled  by  the  company  and  the  con- 
sumer. This  last  proviso,  however,  was 
altered  by  the  Act  of  1845,  which  fixed 
the  rate;  and  the  proviso  in  section  84 
seems  to  lead  to  the  inference  that,  subject 
to  the  limitation  as  to  means  which  was 
repeated  in  section  81  of  the  Act  of  1845, 
the  supply  of  water  under  section  83,  at 
the  rate  therein  specified,  was  compulsory, 
and  not  discretionary. 

The  preceding  Acts  were,  however, 
repealed  by  an  Act  passed  in  1853,  which 
is  still  in  force.  By  section  79  of  that 
Act,  it  was  enacted  that,  '*  the  company 
shall,  and  they  are  hereby  required  to, 
furnish  a  sufficient  supply  of  water  to 
every  inhabitant  for  the  use  of  his  or  her 
family,"  at  certain  rates  calculated  on  the 
rent  of  the  house.  By  section  81,  "In 
cases  of  schools,  manufactories,  dyers, 
printers,  bleachers,  brewers,  innkeepers, 
livery  stable  keepers,  ale-house  keepers 
and  other  persons  requiring  a  supply  of 
water  for  other  purposes  than  his  or  her 
own  £Bimily's  consumption,  or  persons  re- 
quiring a  supply  of  water  for  baths,  ponds, 
or  pools,  or  closets,  or  for  washing  car- 
riages, or  for  cows  or  horses,  or  for  the 
purposes  of  any  trade  or  business  what- 
soever, such  supply  shall  be  furnished  by 
the  said  company  in  such  cases,  at  and 
after  the  following  rates  per  thousand 
gallons." 

Now  looking  at  the  purposes  for  which 
the  water  to  be  supplied  under  this 
section  is  required,  and  looking  at  the 
construction  which  must  be  put  on  the 
similar  words  of  section  83  of  the  Act 
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of  1845,  there  seems  every  reason  for 
putting  upon  the  language  of  this  section 
its  natural  construction,  and  for  holding 
that  the  words  **  such  supply  shall  be  fur- 
nished by  the  company,"  impose  upon  the 
company  the  obligation,  and  do  not  merely 
confer  a  discretionary  power  of  supplying 
water  for  those  purposes.  To  hold  that 
the  words  conferred  a  discretionary  power, 
would  enable  the  company  to  supply  cer- 
tain manufactories  and  refuse  to  supply 
others,  and  to  decide  arbitrarily  what 
houses  should  and  what  should  not  have  a 
supply  of  water  for  their  water-closets. 

We  can  find  no  provision  in  the  Act 
which  favours  the  notion  that  the  Legis- 
lature intended  to  repose  a  discretion  of 
this  kind  in  the  company.  Mr.  Wills  re- 
ferred to  the  Waterworks  Clauses  Act  of 
1847  (10  &  11  Vict.  c.  17),  as  shewing 
that  the  Legislature  contemplated  a  com- 
pulsory supply  for  domestic  purposes ;  but 
as  to  this  it  is  sufficient  to  point  out  that 
section  43  imposes  a  penalty  on  the  com- 
pany for  neglecting  or  refusing  to  furnish 
any  owner  or  occupier  entitled  under  that 
or  the  special  Act  to  receive  a  supply  of 
water,  which  shews  conclusively  that  the 
Legislature  contemplated  the  possibility  of 
a  supply  being  made  compulsory  by  the 
special  Act,  in  addition  to  the  supply 
for  domestic  purposes  made  compulsory 
by  the  general  Act. 

It  was  next  contended  that  section  74  of 
the  general  Act  of  1847,  which  is  the  only 
section  giving  the  company  power  to  cut 
off  the  water  if  the  rate  is  not  paid,  can- 
not apply  to  the  sums  payable  for  water 
supplied  for  both  purposes,  and  that  there- 
fore if  the  supply  of  water  for  baths  is 
compulsory  there  is  no  power  to  cut  it  off 
if  the  tenant  refuses  to  pay.  Section  74 
is  in  these  terms :  ''  If  any  person  supplied 
with  water  by  the  undertakers,  or  liable 
as  herein  or  in  the  special  Act  provided, 
neglect  to  pay  the  water-rate  at  any  of  the 
said  times  of  payment  thereof,  the  under- 
taker may  stop  the  water,"  ^.  It  was 
argued  that  the  expression,  ''  said  times  of 
payment,"  must  refer  to  the  preceding  sec- 
tions 68  and  70,  of  which  the  former  enacts 
that  the  rates  shall  be  payable  according 
to  the  annual  value  of  the  tenement  sup- 
plied, and  the  latter  requires  that  the 
rates  shall  be  paid  in  advance  by  equal 


quarterly  payments,  and  that  it  is  inappli- 
cable to  payments  by  measure,  which  cannot 
be  made  in  advance.  But  the  interpretation 
clause  (section  3)  provides  that  the  ex- 
pression "water-rate"  shall  include  any 
rent,  reward  or  payment  to  be  made  to  the 
undertakers  for  a  supply  of  water,  and 
section  74  expressly  includes  persons  liable, 
as  in  the  special  Act  provided,  to  pay  the 
water-rate  as  persons  whose  water  may  be 
cut  off. 

Lastly,  it  was  asked,  assuming  the  sup- 
ply to  be  compulsory,  wiiat  would  happen 
if,  at  any  time,  the  company  had  not 
enough  water  to  supply  all  those  who 
under  section  81  of  the  Act  of  1853  might 
require  a  supply.  The  general  Act  of 
1863,  by  section  13,  exempts  the  under- 
taker from  penalties  or  damages  for  not 
supplying  water  under  any  agreement  to 
supply  it  for  other  than  domestic  purposes, 
if  the  event  of  such  supply  arises  from 
frost,  unusual  drought  or  other  unavoid- 
able cause  or  accident.  But  this  section 
is  expressly  limited  to  the  case  of  water 
supplied  under  an  agreement,  and  does  not 
apply  to  water  supplied  compulsorily ;  and 
it  was  contended  that  it  was  unreasonable 
to  hold  the  supply  for  baths  to  be  com- 
pulsory, because,  in  that  case,  the  company 
would  be  liable  for  the  non-supply  of  water 
for  bath  purposes  where  the  nouHBupply 
had  arisen  from  such  causes  as  those  above- 
mentioned.  But  the  answer  is  that  the 
company  would  not  be  liable  under  those 
circumstances.  **  When  a  party  by  his  own 
contract  creates  a  duty  or  diarge  upon 
himself,  he  is  bound  to  make  it  good  if  he 
may,  notwithstanding  any  accident  by  in- 
evitable necessity,  because  he  might  have 
provided  against  it  by  his  contnict;  but 
where  the  law  creates  a  duty  or  charge, 
and  the  party  is  disabled  to  perform  it 
without  any  default  in  him,  and  hath  no 
remedy  over,  there  the  law  will  excuse 
him  " — FarcdvM  v.  Jan^  (2).  Moreover, 
section  43  of  the  general  Act,  1847,  which 
fixes  a  penalty  for  the  neglect  or  refusal  to 
supply  water,  has  an  express  exception  in 
the  case  of  frost,  unusual  drought  or  other 
unavoidable  cause  or  accident,  or  during 
necessary  repairs. 

Then  if  the  supply  is  compulsory,  is 

(2)  Aleyn,  26. 
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there  anything  in  theoompany's  Act  or  in 
the  general  Acts  to  shew  that  the  com- 
•pany  are  entitled  to  require  as  a  condition 
preoedeot  to  the  supply  that  the  consumer 
shall  put  up  at  his  own  expense  or  hire 
from  the  company  a  meter,  for  the  purpose 
of  measuring  the  water  so  supplied  f 

For  the  purpose  of  shewing  that  there  is, 
Mr.    Wills  referred  us  to  section  97  of 
the  Act  of  1845,  which,  after  reciting  that 
the  houses  of  the  poor  are,  in  many  cases, 
not  supplied  with  water  on  account  of  the 
inability  of  the  owners  or  occupiers  to  lay 
down  the  communication  pipes  and  other 
apparatus,  requires  the  company,   under 
certain  conditions,  to  lay  down  such  pipes 
and  apparatus.     It  was  suggested  that 
the  apparatus  here  referred  to  includes  a 
meter,  but  it  seems  unlikely  that  in  the 
class  of  houses  referred  to,  water  was  used 
in   1845  for   baths,  and  it  seems  more 
natural  to  suppose  that  the  word  ''  ap- 
paratus" refers  to  cisterns  to  hold  the 
supply,  or  to  taps  or  cocks  to  regulate  its 
admission    and  distribution.     Mr.   Wills 
also    referred  to   the  company's  Act  of 
1860,  and  the  general  Act  of  1863  (26  k 
27  Vict.  c.  93).     Section  12  of  the  former 
Act  provides  that  if  the  company  use  or 
require  to  be  used  any  meter  for  ascer- 
taining the  quantity  of  water  to  be  supplied 
to  any  person,  for  any  purpose  under  the 
Act  of  1853  or  that  Act,  the  council  may 
appoint  an  inspector  of  meters ;  and  sec- 
tion 14  of  the  latter  Act  empowers  the 
undertakers,  when  they  are  authorised  by 
the  spedalJAct  to  supply  water  by  measure, 
to  let  meters  for  hire  to  any  consumer, 
for  such  remimeration  in  money  as  may 
be  agreed  upon  between  them  and  the 
consumer;  but  we  think  that  these  sec- 
tions do  not  warrant  us  in  inferring  what 
we  nowhere  find  expressed,  namely,  an 
obligation  on  the  peat  of  the  consumer 
to  put  up  a  meter  at  his  own  expense,  or 
hire  one  from  the  company  as  a  condition 
precedent  to  his  right  to  require  a  supply 
of  water  for  a  bath  or  water-closet. 

These  considerations  enable  us  to  answer 
the  question  put  to  us  in  Carter^a  Casef 
which  is,  whether  the  company  are  en- 
titled to  insist  on  meters,  and  meters  only, 
being  used  by  their  customers  to  measure 
the  supply  of  water  to  their  baths;  and  we 
are  of  opinion  that  this  question  must  be 
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answered  in  the  negative,  and  consequently 
that  the  conviction  muist  stand,  and  the 
appeal  be  dismissed  with  costs. 

Brooks*  Case  needs  some  further  con- 
sideration. On  the  15th  of  September, 
1881,  he  required  a  supply  of  water,  both 
for  the  ordinary  use  of  himself  and  hia 
family,  and  for  a  water-closet  and  a  bath, 
and  paid  the  company  11«.  3e£.,  which  was 
the  proper  sum  to  be  paid  for  the  supply 
of  water  for  ordinary  use  and  for  the 
water-closet  for  the  quarter  ending  the 
29th  of  September,  1881,  but  he  made  no 
payment  or  tender  in  respect  of  the  water 
to  be  suppKed  to  or  used  in  the  bath 
during  such  quarter,  and  thereupon  the 
company  on  the  20th  of  September  cut  off 
the  water  and  refused  to  supply  any  water 
for  any  purpose  whatever. 

Mr.  Brooks,  on  the  24th  of  September, 
severed  the  connection  between  his  cistern 
and  his  bath,  allowing  however  the  outlet 
pipe  of  his  bath  to  remain,  but  gave  the 
company  no  notice  of  what  he  had  done 
untU  the  29th  of  September,  when  he  paid 
the  proper  sum  for  the  supply  of  water  for 
the  ordinary  use  of  himself  and  family, 
and  for  the  water-closet  down  to  the  25th 
of  December,  1881. 

The  company,  however,  still  refused  to 
supply,  water,  apparently  on  the  ground 
that  he  had  not  also  cut  off  the  outlet  of 
his  bath,  until  the  4th  of  November,  when 
they  restored  the  communication  under 
protest. 

Some  difficulty  arises  from  the  fact  that 
section  43  of  the  Act  of  1847,  which  im- 
poses the  penalty  on  any  neglect  or  refusal 
to  supply  water,  appears  to  contemplate 
payment  by  a  rate  on  the  value  of  the 
tenement  only,  and  not  payment  by  mea- 
surement. But  we  are  of  opinion  that 
the  complainant  must  bring  himself  within 
the  words  of  the  section,  which  appears  to 
contemplate  a  payment  or  tender  in  ad- 
vance for  the  supply  required,  and  that  as 
he  had  neither  paid  nor  tendered  anything 
in  respect  of  a  part  of  the  supply  he  re- 
quired, namely,  that  for  the  bath,  there 
was  not  a  neglect  or  refusal  within  the 
meaning  of  that  section. 

We  are  further  of  opinion  that,  having 
on  the  15th  of  September  required  a  water 
supply  for  the  bath,  Mr.  Brooks  must  be 
taken  to  have  continued  to  require  such 
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supply  until  the  29th  of  September,  when 
he  gave  notice  to  the  company  that  he  had 
disconnected  the  ciRtem  from  the  bath, 
and  required  a  supply  only  for  his  ordinary 
use  and  for  the  water  closet ;  for  we  think 
that  the  neglect  or  refusal  referred  to  in 
the  43rd  section,  and  which  is  to  be  visited 
with  a  penalty,  must  be  a  neglect  or  re- 
fusal with  knowledge  of  the  circumstances 
entitling  the  owner  or  occupier  to  a  supply. 
After  the  notice  of  the  29th  of  September 
it  appears  to  us  that  the  company  were  in 
default  in  refusing  to  supply  water  for 
ordinary  use  and  for  the  water-closet,  and 
that  they  were  not  entitled  to  insist  upon 
the  outlet  pipe  of  the  bath  being  removed. 
Although  the  company  cannot  be  convicted 
for  the  refusal  to  supply  between  the  20th 
and  29th  of  September,  because  the  Act 
only  authorises  the  imposition  of  a  penalty 
where  the  water-rate  or  remuneration  for 
the  supply  required  has  been  paid  or  ten- 
dered in  advance,  yet  they  were  not  in  our 
opinion  justified  in  cutting  off  the  supply, 
and  consequently  do  not  fall  within  the 
principle  laid  down  in  The  Sheffield  Water- 
works Company  v.  Wilkinson  (3),  and 
were  not  entitled  to  require  Mr.  Brooks  to 
renew  the  communication. 

The  result,  therefore,  is  that  in  Brooks' 
case  both  appeals  must  be  dismissed,  and 
as  each  party  has  succeeded  in  part  there 
must  be  no  costs. 

Jtidgment  accordingly. 


Solicitors — Pitman  k  Son,  agents  for  Chambers 
&  Son,  Sheffield,  for  Carter  and  Brooks  ;  Pat- 
tisoD,  Wigg  ft  Co.,  assents  for  Broomhead, 
Wightman  k  Moore,  Sheffield,  for  the  Sheffield 
Waterworks  Company. 


,gg2        Tthe   queen  v.  DYorr  and 
May  19/22.^     ^^™=^'  JUSTICES  op  sttap- 

^        *  L     FOllDSHIBE,  AND  LEVBTT. 

Poor  Hate  —  Notice  oj  Bate  —  Extrch 
parochial  Place  —  Duty  of  Overseers  — 
17  Geo,  2.  c.  3.  s.  1—7  WiU,  4.  and  1  Vict. 
c.  45.  8.  2  —  Place  where  no  Church  or 
Chapel — Publication  of  Pale. 

A  rate  for  the  reUef  of  the  poor  uxu 

(3)  48  Law  J.  Rep.  M.C.  41 ;  Law  Rep.  4 
C.P.  D.  410. 


made  by  the  overseers  of  an  extrchparo- 
chial  place  containing  neither  church  nor 
chapel,  but  constituted  a  parish  for  poor- 
law  purposes  by  virtue  of  20  Vict.  c.  19. 
The  Act  7  WiU,  i.  and  I  Vict.  e.  45.  s.  2, 
substitutes  a  written  notice  to  be  affixed  on 
the  church  door  for  the  public  notice  of 
every  rate  required  by  \1  Geo.  2.  c.  3  to 
be  given  in  church.  The  earlier  Act  says 
that  no  rate  shall  be  valid  unless  such 
notice  shaU  have  been  givers 

No  notice  or  publication  of  this  rate 
was  given  or  made  within  the  parish : — 

Held,  that  the  rate  was  bad. 

This  was  a  rule,  calling  upon  certain 
Justices  of  Staffordshire  and  Mr.  Ralph 
Levett,  to  shew  cause  why  the  Justices 
should  not  issue  a  distress  warrant  against 
the  goods  of  Levett,  to  enforce  the  pay- 
ment by  him  of  a  rate  for  the  relief  of 
the  poor,  made  for  the  extra-parochial  dis- 
trict of  Hopwas  Hays,  in  Staffordshire. 
Mr.  Levett  was  rated  as  the  0¥mer  of  a 
wood  in  the  district,  and  it  appeared  that 
the  only  bmlding  in  the  district  was  a 
keeper's  lodge.  There  was  no  church  or 
chapel,  but  the  distiict  was  under  20  Yict. 
c.  19  constituted  a  parish  for  the  purposes 
of  the  relief  of  the  poor,  with  overseers, 
by  whom  the  rate  in  question  had  been 
made.  No  publication  of  the  rate  igras 
made  within  the  district,  and  upon  that 
ground  Mr.  Levett  refused  to  pay  when 
the  demand  was  made  upon  him.  The 
Justices  to  whom  the  overseers  applied, 
dismissed  the  summons  for  the  issue  of  a 
distress  warrant. 

A.  C.  Glen,  for  the  respondent  Levett. 
— The  rate  was  invalid  because  there  had 
been  no  previous  publication,  and  there- 
fore it  cannot  be  enforced.  By  17  Geo.  2. 
c.  3  (1)  the  publication  of  rates  was  for 
the  first   time  required.    The   preamble 

(1)  By  17  Geo.  2.  c.  3,  it  is  enacted  « that  the 
chnrch^^irdens  and  overseers,  or  other  persons 
authorised  to  take  care  of  the  poor  in  every 
parish,  township  or  place,  shall  gWe,  or  cause  to 
be  given,  public  notice  in  the  church  of  every 
rate  for  the  reUef  of  the  poor  allowed  by  the 
Justices  of  the  peace  the  next  Sunday  after  the 
same  shall  have  been  so  allowed ;  and  that  no 
rate  shall  be  esteemed  or  reputed  valid  and 
sufficient,  so  as  to  collect  and  raise  the  same, 
vnless  such  notice  shall  have  been  ^ven.** 
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to  the  Act  mns  thus,  ''Whereas  great 
inooQvenienoes  do  often  arise  in  cities, 
parishes,  <fec.,  by  reason  of  the  unlimited 
power  of  the  churchwardens  and  overseers 
of  the  poor,  who  frequently,  on  frivolous  pre- 
tences and  for  private  ends,  make  unjust 
and  illegal  rates  in  a  secret  and  clandes- 
tine manner,  contrary  to  the  true  intent 
and  meaning  of  43  Eliz.,  d».,  for  remedy 
whereof,  and  preventing  the  like  abuses  for 
the  future," — and  section  1  enacts  tiiat 
public  notice  of  rates  is  to  be  given  in  the 
church  the  next  Sunday  after  it  has  been 
allowed  by  the  Justices.  By  7  Will.  4  and 
1  Vict.  c.  45.  BS.  1  and  2  (2),  publication  of 
the  notice  in  the  church  is  stopped,  and 
instead  the  notice  is  to  be  affixed  on  or 
near  to  the  doors  of  all  the  churches  and 
chapels  within  such  parish  or  place. 

The  publication  under  the  older  statute 
has  becai  held  to  be  a  condition  precedent 
— Sibhald  V.  Roderick  (3) — and  it  seems 
that  the  notice  must  be  published  in  the 
place  to  be  affected  by  it — The  Queen  v. 
Marriott  (4).  The  district  for  which  this 
rate  was  made  being  extra-parochial,  and 
there  being  no  parish  church,  the  notice 
should  have  been  posted  up  on  some  other 
building  or  conspicuous  place  within  the 
district — Fvnney  v.  Godfrey  (5) ;  where  in 
construing  the  7  Will.  4  and  1  Yict.  c.  45. 
8.  2  (2),  James,  Y.C.,  considered  that  post- 
ing the  order  upon  the  parish  church  was 
conditional  upon  there  being  a  parish 
church,  and  held  it  to  be  sufficient  if  the 
notice  were  posted  up  in  some  public  place 
in  the  disiarict.  Thej  referred  also  to 
Mayer  v.  Harding  (6). 

(2)  By  7  Wm.  4  and  1  Vict.  c.  46.  s.  2,  "  All 
proclainatioiiB  or  notices  which,  nnder  or  by 
virtue  of  any  law  or  statate,  or  by  custom  or 
otherwise,  have  been  heretofore  made  or  given 
in  cboiches  or  chapels  during  or  after  divine 
service,  shall  be  reduced  into  writing,  and 
copies  thereof  shall  bo  affixed  on  or  near  to 
the  doors  of  all  the  chnrches  and  chapels  with- 
in such  parish  or  place ;  and  such  notices,  when 
so  affix^  shall  be  in  lieu  of  and  as  a  substitu- 
tion for  the  several  proclamations  and  notices 
heretofore  given  as  aforesaid,  and  shall  be 
good,  valid  and  effectual  to  all  intents  and  pur* 
noses  whatsoever  " 

(8)  1 1  Ad.  &  B.  38 ;  9  Law  J.  Rep.  M.C.  76. 

(4)  12  Ad.  &  E.  779. 

(6)  39  Law  J.  Bep.  Chanc.  162 ;  Law  Bep.  9 
£q  356. 

(6)  9  B.  ft  8.  27,  note  a ;  Law  Bep.  8  Q.B. 
410. 

Vol.  61.— M.C. 
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W.  G.  Harrison,  Q.C.  {Masterman  with 
him),  for  the  appellantfi. — Previous  to  17 
G^.  2  the  publication  of  rates  was  not 
required.  It  was  assumed  that  the  dis- 
trict for  which  the  rate  was  made  pos- 
sessed a  church,  and  the  Act  was  not 
intended  to  apply  to  extra-parochial  dis< 
trictSy  which  at  that  time  were  not  rate- 
able—-20  Vict.  c.  19.  The  7  WOl.  4  and 
1  Vict.  c.  45,  has  not  repealed  the  earlier 
statute,  but  has  merely  altered  the  mode 
of  publication,  so  that  these  enactments 
are  not  intended  to  apply  to  extra-paro- 
chial districts  where  there  is  no  church 
or  chapel.  Fvrmey  v.  Godfrey  (5)  is  an 
authority  that  the  Act  does  not  apply 
where  there  is  no  church  or  chapel.  The 
overseers  are,  by  20  Yict.  c.  19,  required  to 
levy  rates  on  these  extra-parochial  places, 
and  the  Court  cannot  import  an  impossible 
condition  into  the  statute.  The  effect  of 
so  doing  will  be  that  no  rate  can  be  made 
for  an  extra-parochial  place  which  has  no 
church  or  chapel. 

Gbove,  J. — I  think  that  we  cannot  get 
out  of  the  express  prohibitory  words  of 
the  statute.  We  should  be  making  law, 
not  carrying  it  out,  were  we  to  disregard 
them.  The  Court  may  sometimes  apply 
the  doctrine  of  cy-pr^,  if  by  so  doing  the 
nearest  possible  object  to  that  specified 
can  be  attained,  and  there  is  otherwise  a 
complete  &ilure. 

But  here  the  statute  has  positively  pro- 
hibitory words,  and  gives  a  reason  for  say- 
ing that  no  rate  shall  be  esteemed  valid 
unless  notice  has  been  given — namely,  to 
prevent  unjust  rates  being  made  in  a  secret 
and  clandestine  manner. 

That  statute  was  passed  before  extra- 
parochial  districts  were  subject  to  rates, 
and  there  is  no  provision  touching  this 
question  in  the  statute  by  which  after- 
wards extra-parochial  places  were  made 
liable  to  rates.  We  have  not  here  to  de- 
cide whether  this  rate  was  published  in 
a  prominent  place,  for  nothing  at  all  was 
done  in  the  way  of  publication,  and  it  is 
so  found  by  the  Justices.  We  have  to 
decide  whether  the  prohibition  can  be 
done  away  with  because  the  subsequent 
statute  has  altered  the  mode  of  publishing 
from  announcement  in  the  church  to  the 
affixing  of  written  notice  on  the  church 
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doors.  Neither  Act  says  anything  which 
can  repeal  the  preceding  statute,  so  we 
must  give  effect  to  it.  The  Legislature 
did  not  notice  the  prohibitory  enactment, 
and  as  we  cannot  alter  it,  it  must  be  re- 
medied by  statute,  if  at  all.  The  only  case 
cited  which  has  any  application  is  Finney 
V.  Godfrey  (5),  and  there  there  were  no 
prohibitory  words.  The  statute  said  that 
the  order  should  be  pubKshed  in  the 
church ;  but  there  was  no  provision  in  the 
negative  enacting  that  no  order  should 
be  valid  imless  so  published.  Nor  was 
there  argument  on  both  sides.  I  there- 
fore do  not  think  the  case  applies,  and 
this  rule  must  be  discharged. 

North,  J. — I  agree.  The  Act  1 7  Geo.  2 
was  passed  to  meet  the  difficulty  that 
overseers  made  secret  and  unjust  rates, 
and,  as  stated  in  the  preamble,  '^  for  re- 
medy whereof,  and  preventing  the  like 
abuses  for  the  future,"  public  notice  is 
ordered  to  be  given  of  every  rate  made 
and  allowed. 

As  soon  as  that  Act  became  law,  public 
notice  in  the  church  was  essential  tq  the 
validity  of  a  rate.  Then  the  Act  which 
substitutes  the  church  door  for  the  inside 
as  the  place  of  publication,  and  did  no 
more,  cannot  affect  the  question,  and  so  it 
must  stand,  as  upon  the  first  Act.  The 
only  other  Act  is  that  of  20  Vict.  c.  19, 
which  says  in  section  6,  "  The  overseers 
appointed  under  the  authority  of  this  Act 
.  •  .  .  shall  be  subject  to  all  the  obliga- 
tions, responsibilities,  kc,  which  overseers 
are  now  or  may  hereafter  be  liable  to." 

One  of  the  obligations  waa  that  of  ob- 
serving the  provisions  of  17  Geo.  2  as  to 
not  making  a  secret  rate.  Now,  in  the 
Act  20  Vict.  c.  19,  there  is  one  section — 
section  9 — which  seems  favourable  to  the 
validity  of  the  rate,  because  it  says  where 
any  extra-parochial  place  has  within  it  a 
church  or  chapel  of  the  Church  of  Eng- 
land, the  Bishop  may  authorise  the  publi- 
cation of  banns  there.  That  contemplates 
an  extra-parochial  place  not  having  a 
church  or  chapel.  Are  we  then  to  treat 
this  as  a  case  where  notice  was  deliberately 
dispensed  with,  or  was  it  overlooked  %  I 
think  that  it  was  not  deliberately  dispensed 
with,  for,  if  so,  something  would  have  been 
said  in  the  Act.     Being  therefore  a  caatM 


omissus,  we  cannot  draw  any  inference 
contrary  to  the  express  provisiona  of  17 
Geo.  2.  I  will  only  add  a  word  as  to 
Finiiey  v.  Godfrey  (5).  In  that  case  there 
were  no  prohibitory  words  in  the  statate ; 
but  it  should  be  observed  also  that  the 
application  was  made  ex  parte^  out  of  the 
ordinary  course,  and  was  for  directions : 
the  Vice-Chancellor  expressed  an  opinion 
only,  and  it  was  but  a  judgment  nisi, 
which  would  require  argument;  and  as 
the  order  could  only  have  bad  the  effect 
against  the  absent  party  of  an  order  nisi, 
'he  could  not  be  prejudiced.  I  think, 
therefore,  that  that  case  does  not  apply  to 
the  present,  and  that  the  rule  must  be 
discharged. 

RuU  discharged. 

[But  see  45  <k  46  Vict.  c.  20.  s.  4,  passed 
to  meet  this  case.] 

Solicitors  —  Maples  &  Co.,  agents  for  Shaw, 
Tamworth,  for  the  overseers ;  Pitman  k.  Son, 
agents  for  T.  Aigyle  &  Son,  Tamworth,  for 
Levett. 
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SMITH  AND  OTHEBS  V,  THB 
▲SSESSMBNT  COMMITTEE  FOB 
LAMBETH  AND  OTHEBS. 


Poor — Rating — OccupcUion — Bookstalls 
in  a  Railway  Station, 

^efffsagents,  by  ctgreetnent  tcith  a  railway 
company  under  seal,  obtained  the  exdusive 
right  to  sell  newspapers,  dsc,  at  a  railway 
station  in  coruidertUion  of  yearly  pay- 
ments,  recoverable  as  in  the  case  of  rent  in 
arrear,  with  power  to  erect  bookstalls,  and 
with  reasonMe  access  to  the  stalion;  the 
company  reserving  the  power  to  choose  and 
m,ove  the  places  for  the  bookstalls,  to  pre- 
vent  the  sale  of  objectumable  prints,  and  to 
control  the  newsagents*  servants  through 
the  station-master.  The  newsagents  erected 
bookstalls,  which  were  fixed  to  the  structure 
of  the  station,  amd  of  which  they  retained  the 
keys : — Held,  that  they  were  not  rateable  to 
the  poor-rate. 

Case  stated  by  the  order  of  a  Judge 
and  by  consent,  under  12  <&  13  Vict  c.  45, 
8.  11,  in  four  appeals  brought  to  the 
Surrey  quarter  sessions  against  a  poor-rate 
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made  and  allowed  on  the  20ih  of  March, 
1880. 

The  appellants  are  hookseUers,  libra- 
rianSy  stationerBy  and  news  and  advertise- 
ment  agents,  carrying  on  businesB  as  W.  H. 
Smith  ii  Son,  their  principal  place  of  busi- 
ness being  in  the  Strand. 

The  respondents  are  the  assessment 
committee  for  the  parish  of  Lambeth  and 
the  churchwardens  and  overseers  of  the 
parish  in  which  the  Waterloo  Station  of 
the  London  and  South  Western  Railway 
Company  is  situated. 

On  the  18th  of  Februaiy,  1880,  the  ap- 
pellants received  notice  that  certain  book- 
stalls in  the  Waterloo  Station  were 
included  in  the  provisional  list  for  assess- 
ment. The  appellants  gave  notice  of  ob- 
jection ;  but  their  objections  were  overruled, 
and  the  appellants  were  rated  as  occupiers 
of  four  properties,  numbered  3,242,  3,243, 
3,244  and  3,245  respectively,  described  in 
each  case  as  ''  bookstalls.''  Nos.  3,242 
and  3,243  were  described  as  situated  in 
''Waterloo  Station,  Platform  " ;  No.  3,244 
as  situated  ''  Waterloo  Station,  Old  Sub- 
urban Line  Platform,'*  and  No.  3,245  as 
situated  ''  Waterloo  Station,  Platform  New 
Line."  The  gross  estimated  rental  and 
rateable  value  were  given  in  due  form  in 
the  rate-book. 

The  bookstalls  in  question  were  in  the 
possession  of  and  used  by  the  appellants 
under  an  indenture,  dated  the  25th  of 
April,  1872,  made  between  the  London 
and  South  Western  Sailway  Company  and 
the  appellants,  described  as  ''  tenants." 

By  this  indenture  the  company,  in  con- 
sideration of  yearly  payments,  granted  to 
the  tenants  for  seven  years,  and  thereafter 
from  year  to  year,  the  sole  and  exclusive 
licence  to  sell,  lend  and  exhibit  for  sale 
and  loan  newspapers,  books,  periodicals, 
pamphlets,  prints,  stationery,  travelling 
caps,  wrappers  and  articles  required  for 
the  convenience  of  passengers  at  all 
stations  then  existing  and  used,  or  to  be 
made  and  used,  belonging  to  the  com- 
pany, or  over  which  it  had  exclusive 
control,  and  also  to  affix  advertisements 
on  the  station  walls  subject  to  the  regula- 
tions of  the  company,  '^  it  beiog  distinctly 
understood  that  a  reasonable  proportionate 
space  should  be  set  apart  at  each  station 


for  such  several  purposes."  There  was, 
fiurther,  reserved  to  the  company  ''full 
and  free  liberty  to  close  and  discontinue 
wholly  or  partially  any  of  the  stations 
without  making  any  compensation  to  the 
tenants,"  with  "full  liberty  for  the  tenants, 
subject  to  the  approval  of  the  engineer  of 
the  company,  to  erect,  place  and  continue 
on  such  part  of  the  platforms  of  the 
several  stations  of  the  company  as  may  be 
approved  of  by  the  general  manager  or 
engineer  of  the  company,  all  necessary 
bookstands,  cases,  cupboanis  and  drawers, 
or  other  convenient  places  for  exhibiting, 
keeping  and  preserving  their  stock  of 
papers,  te.,  and  to  remove  or  alter  the 
position  from  time  to  time  if  necessary, 
and  also  full  and  free  ingress  and  egress  at 
aU  reasonable  times  for  their  tenants,  their 
servants  or  agents,  to  and  from  the  stations 
for  the  purposes  of  this  present  grant." 
Each  person  employed  by  the  tenants  was 
to  obey  all  the  lawful  and  reasonable 
orders  of  the  station-masters,  and  to  be 
liable  in  case  of  insobriety  or  misconduct 
to  immediate  removal  from  the  station, 
l^e  payments  were  to  be  recoverable  "  in 
addition  to  any  other  remedies  by  distress 
as  in  the  case  of  rent  in  arrear."  The 
tenants  were  not  to  sell  or  exhibit  any- 
thing of  an  indecent  or  immoral  or  sedi- 
tious character,  and  the  company  might 
remove  any  such  books  or  advertisements. 
The  tenants  were  to  **  abide  by  the  regu- 
lations which  may  be  from  time  to  tuue 
made  by  the  company  touching  or  con- 
cerning the  placing  oh  the  platforms  of  the 
said  several  stations  any  of  the  necessary 
bookstands,  cases,  cupboards  and  drawers," 
which  were  to  be  of  design  approved  by 
the  company's  engineer.  The  company 
warranted  "the quiet  and  peaceable  enjoy- 
ment of  the  grant,"  which  might  be  put 
an  end  to  on  non-payment  of  the  rent  or 
a  month's  notice,  so  that  "  the  said  term 

hereby  granted    shall    cease    and  deter- 

*     }i 
mme. 

From  the  date  of  this  indenture  the 

appellants  exercised  their  rights  under  it, 

partly  by  attendants  who   exhibited  and 

sold  newspapers,  books,  te.,  carried  in  the 

hand  or  in  baskets  to  passengers  at  the 

station  or  in  the  trains  at  the  station,  and 

partly  by  means  of  portable  bookstalls. 
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and  in  the  spaces  assigned.  At  the  com- 
mencement of  the  agreement,  and  for  some 
time  afterwards,  spaces  for  one  movable 
stall  on  the  Main  Line  platform,  and  for 
one  movable  stall  on  the  line  then  called 
the  Suburban  Line,  were  assigned  by  the 
company  to  the  appellants,  and  as  the 
station  was  from  time  to  time  enlarged 
and  the  business  and  traffic  increased, 
other  spaces  were  assigned.  From  time 
to  time,  at  the  request  of  the  company, 
the  appellants  closed  their  stalls,  and 
suspended  the  exercise  of  their  rights  and 
privileges. 

The  bookstall  in  therate  numbered  3,242, 
occupied  a  space  abutting  on  the  Main  Line 
platform  of  the  station,  and  such  space 
was  30  feet  9  inches  wide  in  the  front,  and 
20  feet  6  inches  wide  at  the  back,  by  8  feet 
deep.      The  bookstall  had  walls  and  a 
ceiling.     The  waUs  and  ceiling  formed 
part  of  the  company's  main  building,  and 
the  stall  is,  and  was  before  and  at  the  time 
of  the  making  of  the  rate,  constructed  as 
follows :    The  main  wall  of  the  booking 
and  other  principal  offices  of  the  company 
is  a  brick  wall.     Two  brick  piers  which 
were  part  of  and  supported  the  wall  were 
cut  away  for  the  purpose  of  increasing  the 
space  for  the  bookstall,  which  formerly 
waa  some  feet  in  advance  of  its  present 
position  on  the  platform.     In  the  place  of 
the  removed  brick    piers  iron    columns 
have    been    substituted,  and  these   iron 
columns  pass  through  the  counter  to  and 
rest  upon  the  lower  part  of  the  brick  wall 
by  which  the  counter  is  supported.     Into 
the  space  or  op^iing  formed  by  the  cutting 
away  of  the  brick  piers  and  the  spaoes 
between,  and  separated  by  the  said  piers,  a 
shop  fix)nt  has  been  built.     The  shop  front 
and  the  counter  are  firmly  fixed  by  spikes 
to  wooden  wedges  driven  securely  into  the 
joints  of  the  Itrickwork,  which,  as  before 
stated,  forms  the  main  wall  of  the  com- 
pany's offices.     The  bookstall  op  space  is 
separated  from  the  booking  office  by  a 
boarded  partition,  the  sides  of  which  are 
partly  glazed,  and  the  floor  is  boarded  and 
is  nailed  to  joists  which  are  carried  by 
brickwork. 

The  bookstall  in  the  rate  numbered  3,243 
is  upon  the  Main  Line  platform.  It  is  a 
lock-up  wooden  case,  8  feet  long,  2  feet 


8  inches  deep,  and  7  feet  6  inches  high.  It 
stands  in  a  recess  between  two  brick  pil- 
asters, and  is  not  attached  or  secured  to 
the  platform,  but  stands  by  its  own  weight. 
The  bookstall  in  the  rate  numbered  3,244 
is  upon  the  Loop  Line  platform,  and  ooca- 
pies  a  space  1 1  feet  8  inches  wide  in  fronts 
and  12  feet  6  inches  wide  at  the  back, 
by  17  feet  or  thereabouts  in  depth.    It 
is  situated  between  the  company's  cloak- 
room and  general  waiting-room,  and  its 
construction  and  condition  are  as  follows : 
It  is  open  in  front  to  the  platform.    One 
of  the  three  of  its  sides  ia  a  wooden  parti- 
tion, boarded  on  the  outside,  and  plastered 
on  the  inside,  and  the  other  two  aides  are 
solid  brick  walls  containing  a  brick  fire- 
place and  chimney  and  window  belonging 
to  it.  It  has  a  flat  boarded  roof  or  ceiling, 
with  a  skylight  in  the  centre^  and  tJie  ro^ 
or  ceiling  is  firmly  wedged  and  cemented 
into  the  brickwork  of  the  walls.    The  front 
of  the  bookstall  is  secured  to  the  walls 
and   ceiling  by  spikes  firmly  driven  in. 
The  counter  is  inside  the  bookstall,  and 
customers  enter  the  bookstall  for  business 
purposes. 

The  bookstall  in  the  rate  numbered  3,245 
occupies  a  space  abutting  on  the  platform 
of  the  New  Station,  situate  between  the 
porters'  room  and  porters'  w.c.,  and  is 
formed  by  the  main  external  wooden 
glazed  wall  of  the  station,  and  by  wooden 
three^uarter  partitions  boarded  on  both 
sides.  The  bookstall  is  divided  into  two 
parts  by  a  wooden  partition :  the  back  part 
forms  a  room,  and  has  a  boarded  floor  and 
a  fireplace  and  chimney  brick-built  and 
carried  up  through  the  main  roof  of  the 
station;  tiie  front  part  has  an  external 
shop  fix>nt  and  counter,  and  extends  6  feet 
2  inches  beyond  the  last-mentioned  parti- 
tion on  to  tiiie  platform,  and  the  shop  front 
is  firmly  secured  to  the  first-mentioned 
partitions  by  spikes.  There  is  a  door  of 
communication  between  the  two  parts. 
The  roof  of  both  parts  is  flat  and  boarded 
with  a  rebated  and  beaded  boarded  ceil- 
ing. 

The  bookstalls  were  used  exclusively  by 
the  appellants  and  their  servants,  and  only 
for  the  purpose  authorised  by  the  inden- 
ture, llie  bookstalls  were  closed  at  night 
with  shutters,  and  locked  up,  and  the  keys 
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kept  by  the  appeHants'  sezrantB.  Altera- 
tions at  the  instanoe  of  the  company  were 
from  time  to  time  made  in  the  position 
of  the  bookstalls  sinoe  the  date  of  the 
agreement.  No  rights  of  ingress  and 
egress  to  and  from  the  station  or  of  aooess 
to  the  bookstalls  are  exercised  by  the  ap- 
pellants or  their  agents  or  servants  except 
under  the  provisions  and  for  the  purposes 
of  the  indenture. 

In  or  about  the  year  1871  when  the 
assessment  of  the  London  and  South 
Western  Railway  Company  to  the  poor- 
rate  in  respect  of  their  station  at  Waterloo 
was  under  oonsideirationy  the  assessment 
surveyor  to  the  parish  of  Lambeth  in- 
cluded in  his  estimate  for  such  assessment 
an  item  of  1,000^.  in  respect  of  annual 
profit  to  the  railway  company  arising 
from  bookstalls  and  advertisement  spaces. 
The  railway  company  did  not  admit  in 
their  estimate  such  a  source  of  profit,  and 
ai^)ealed  against  the  whole  assessment, 
and  upon  tiie  hearing  of  that  appeal  the 
assessment  sessions,  without  deciding  as  to 
any  particular  items,  fixed  a  lump  sum  as 
the  rateable  value  of  the  station. 

The  questions  for  the  opinion  of  the 
Court  were,  whether  the  appellants  are 
liable  to  be  rated  in  respect  of  the  book- 
stalls, or  any  o£  them,  and  whether  the 
rate  is  a  good  and  valid  rate. 

McIfUyrey  Q.C,  (D.  Kingsford  with 
him),  for  the  appellants. — The  railway 
company  are  rateable  for  the  whole  station, 
and  the  appellants  are  not  rateable  for 
these  bookstaUs.  They  are  not  occupiers. 
There  is  no  demise,  as  the  tenants'  rights 
are  limited;  there  is  only  a  licence.  No 
particular  space  is  demised.  The  occupa- 
tion is  the  landlords'  and  not  the  so-called 
tenants'.  He  dted  The  King  v.  Churchill 
(1),  The  London  and  North  Western  Rail- 
way Company  v.  Buekmaeter  (2),  The 
Queen  v.  Morrish  (3)  and  The  Electric 
Telegraph  Company  v.  The  Overseers  of 
Salford  (4).     In  The  Quern  v.  St.  Pamaras 

(1)  4  B.  &  C.  760. 

(2)  44  Law  J.  Rep.  M.C.  180;  Law  Rep.  10 
Q.B.  444. 

(3)  33  Law  X  Rep.  H.O.  246. 

(4)  11  Bxch.  Rep.  181 ;  24  Law  J.  Rep.  M.O. 
146. 


THE  DUTIES  0¥  MAGISTRATES. 


109 


(5),  Mellor,  J.,  said  that  the  occupation 
must  be  permanent. 

[Field,  J. — That  is  a  doubtful  expres- 
sion.] 

There  must  be  a  demise  of  the  soil.  All 
the  stalls  might  stand  by  their  own 
weight. 

[Field,  J. — Probably  no  struggle  will 
be  made  for  rating  mere  boxes.] 

He  cited  The  Queen  v.  SmitA  (6),  AUan 
V.  The  Overseers  of  Liverpool  (7),  Spear 
V.  The  Bodmin  Union  (8),  Watkinson  v. 
Milton-next-Ora/vesend  (9),  The  Queen  v. 
The  Abney  Park  Cemetery  (10)  and  The 
Queen  v.  St.  Mary  Abbotfe  (11).  Cory 
V.  Bristow  (12),  in  the  House  of  Lords,  is 
distinguishable. 

Poland  {Archibald  with  him),  for  the 
respondents. — The  appellants  are  occupiers 
of  the  bookstalls.  The  agreement  makes 
them  tenants  of  the  company.  Although 
they  may  not  have  a  right  always  to 
occupy  any  particular  piece  of  ground, 
they  do  in  fact  occupy  particular  spots  at 
the  time  of  the  rate,  and  are  rateable 
for  them.  He  cited  Roads  v.  The  Over- 
seers of  Trumpington  (13),  KiUow  v.  Lis- 
heard  (14),  The  King  v.  BUsUm  (15), 
Guest  V.  The  Overseers  of  East  Dea/n  (16) 
and  The  Queen  v.  Hie  St,  George*s  Union 
(17). 

(6)  46  Law  J.  Rep.  M.C.  242;  Law  Rep.  2 
Q.B.  D.  681. 

(6)  3  E.  &  E.  383 ;  30  Law  J.  Rep.  M.C.  74. 

(7)  43  Law  J.  Rep.  M.C.  69 ;  Law  Rep.  9 
Q.B.  180. 

(8)  49  Law  J.  Rep.  M.C.  69. 

(9)  37  Law  J.  Rep.  M.C.  73;  Law  Rep.  3 
Q.B.  360. 

(10)  42  Law  J.  Rep.  M.C.  124 ;  Law  Rep.  8 
Q.B.  616. 

(11)  12  Ad.  k  E.  824  ;  10  Law  J.  Rep.  M.C. 
26. 

(12)  46  Law  J.  Rep.  M.C.  273 ;  Law  Rep.  2 
App.  Cas.  262. 

(13)  40  Law  J.  Rep.  M.C.  36 ;  Law  Rep.  6 
Q.B.  66. 

(14)  44  Law  J.  Rep.  M.C.  23 ;  Law  Rep.  10 
Q.B.  7. 

(16)  6  B.  &  C.  861. 

(16)  41  Law  J.  Rep.  M.C.  129;  Law  Rep.  7 
Q.B.  334. 

(17)  41  Law  J.  Rep.  M.C.  30;  Law  Rep.  7 
Q.B.  90. 
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Smith  v.  AMeument  Committee  for  Lambeth, 

Field,  J. — I  am  of  opinion  that  our 
answer  to  the  question  whether  the  ap- 
pellants are  rateable  must  be  in  the  nega- 
tive. The  appellants  are  not  liable  to  be 
rated  for  these  bookstalls.  With  regard 
to  the  movable  bookstalls  I  do  not  think 
the  contention  is  arguable.  The  principles 
of  occupation  are  now  settled  with  tolerable 
clearness.  Nothing  else  appearing,  the 
London  and  South  Western  Railway 
Company  would  be  held  to  occupy  book- 
stalls as  part  of  the  station.  The  assess- 
ment committee  has  rated  the  company 
for  these  very  bookstalls.  There  cannot 
be  two  rateable  occupiers  of  the  same  land, 
imless  the  occupation  ia  joint.  It  lies 
on  the  committee  to  make  out  that  these 
stalls  are  rateable ;  the  onus  is  upon  them. 
The  London  and  South  Western  Rail- 
way Company  are  the  owners  of  the 
station,  and  until  the  space  is  assigned  to 
the  appellants,  it  is  admitted  that  they 
are  the  occupiers ;  but  they  are  said  to  have 
parted  with  their  occupation.  They  re- 
tain all  with  which  they  have  not  parted. 
Their  occupation  involved  doing  what  they 
liked  with  the  land,  licensing  what  they 
wished,  prohibiting  what  they  did  not 
wish.  The  assessment  committee  must 
shew  that  all  those  elements  of  occupation 
have  been  parted  with.  They  must  shew 
that  the  company  has  parted  with  the 
control  of  the  station,  not  merely  that 
there  is  a  covenant  not  to  do  certain 
things  by  the  appellants.  The  terms  on 
which  the  relation  between  the  company 
and  the  appellants  stands  are  in  writing, 
and  they  are  before  us.  Is  it  exclusive 
occupation  by  the  appellants,  or  is  it  ex- 
clusive enjoyment  by  them,  of  that  of  which 
the  company  retain  occupation  9  We  must 
look  at  the  whole  scope  of  the  agreement. 
The  usual  words  of  letting  are  well  known. 
Occupation  is  an  interest  in  land,  and 
there  are  apt  words  for  creating  it.  By 
using  none  of  these  words  there  may  stiU 
be  a  demise,  but  from  the  beginning  to 
the  end  of  this  document  there  is  an 
avoidance  of  the  appearance  of  a  demise. 
T^e  word  "  tenant "  is  the  only  word  of 
the  kind  used,  but  we  have  the  words 
"  licence "  and  "  liberty  "  and  "  putting 
an  end  to  the  licence."  When  the  re- 
covery of  payments  by  the  company  is 


dealt  with,  the  conveyancer  does  not  refer 
to  distress  for  rent,  but  creates  a  right  of 
distress  ''  as  in  case  of  rent  in  arrear." 
These  words  are  unnecessary  if  there  is  a 
demise ;  but  still  the  effect  may  be  a  de- 
mise. The  general  rateabiliiy  being  in  the 
company,  is  there  any  special  rateability 
in  any  one  else)  The  company  keep  in 
their  own  hands  the  whole  control  of  in- 
gress and  egress  in  the  station.  They  have, 
it  is  true,  parted  with  the  enjoyment  of 
the  space  allotted  to  the  appellsjits,  who 
put  up  shutters  and  take  away  the  key, 
but  these  are  not  an  index  of  ownership. 
The  key  must  be  referred  not  to  an  in- 
tention to  create  an  exclusive  occupation, 
but  to  the  protection  of  the  miscellaneous 
articles  in  which  the  appellants  deal.  From 
beginning  to  end  the  space  is  under  the 
control  of  the  company,  except  as  to  the 
key.  Any  publication  which  may  be  con- 
sidered by  the  company  indecent  may  be 
removed.  If  the  landlord  retains  control 
he  has  fEtiled  to  part  with  occupation.  In 
the  case  of  lodgers  and  tenants  where  the 
landlord  retains  control,  the  tenant  is  a 
lodger.  A  series  of  authorities  has  been 
brought  before  us,  particularly  KiUow  v. 
Liakeard  (14),  Cory  v.  Briatow  (12)  and 
Boads  V.  Tm  Overseers  of  TrumpmgUm 
(13).  The  result  of  these  cases  is  that  if  a 
man  is  defcicto  in  ex^oyment  of  land  to  the 
exclusion  of  others,  you  take  him  to  be  the 
occupier.  In  KiUow  v.  Liskeanrd  (14)  and 
Cory  V.  Bristow  (12)  nothing  more  ap- 
pearod.  In  the  former  case  the  landlord 
granted  a  licence  to  work  minerals  and  also 
certain  sheds.  That  was  all ;  no  control 
was  reserved.  In  Cory  v.  Bristow  (12)  and 
Roads  V.  The  Overseers  of  Tmmpington 
(13)  it  was  the  same.  There  was  a  de 
Jfctcto  occupation,  and  no  control.  These 
cases  are  not  sufficient  to  establish  Mr. 
Poland's  proposition.  The  weight  of  au- 
thority is  directly  the  other  way.  This  is 
a  case  where  a  large  owner  is  desirous  of 
giving  accommodation  to  people  who  are 
willing  to  carry  on  a  business  which  they 
do  not  wish  to  carry  on  themselves.  The 
North  Western  Railway  Company  cannot 
by  law  sell  coal,  or  the  South  Western 
newspapers.  The  Queen  v.  Morrish  (3)  is 
equally  strong  with  The  London  and  North 
Western  RaUi/oay  v.  Buchmaster  (2).  AUan 
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▼.  The  Overseers  of  Liverpool  (7)  is  still 
stronger,  because  the  shed  was  closed  and 
the  keys  kept  by  Allan  and  the  custom- 
house.  This  case  is  not  covered  by  the 
authorities  cited  for  the  respondents,  but 
principle  and  authority  are  both  in  favour 
of  the  appellants. 

Cave,  J. — ^I  am  of  the  same  opinion. 
The  question  is  whether  there  was  exclu- 
sive legal  occupation,  or  whether  there 
was  only  enjoyment.  No  test  is  furnished, 
but  it  is  clear  that  it  must  reside  in  the 
control  exercised  by  the  company  over  the 
premises.  The  principal  object  of  the  ai^ 
rangement  is  to  give  a  licence  to  sell  books 
and  newspapers.  The  accessory  is  to  place 
bookstalls.  What  the  appellants  obtain 
still  remains  a  part  of  the  station.  Control 
and  access  are  retained  by  the  company. 
Have  the  appeUants  access  at  all  times) 
No,  only  at  reasonable  times ;  the  access 
will  depend  on  circumstances;  at  small 
stations  it  will  be  different  from  what  it 
is  at  large  stations.  As  to  persons,  can 
they  admit  every  one)  No,  only  their 
servants  in  the  business.  Have  they  ac> 
cess  for  all  purposes  and  at  all  times) 
No;  it  is  only  for  books  and  the  other 
things  at  the  times  of  sale.  Have  the 
appellants  any  particular  access)  No, 
the  company  may  change  the  access.  May 
the  appellants  do  what  they  like)  Cer- 
tainly not ;  there  is  not  a  general  right  of 
occupation  restricted,  but  a  restricted  use. 
Even  as  to  the  books  they  may  sell  the 
use  is  restricted,  and  they  must  employ 
only  persons  obeying  the  orders  of  the 
station-master.  As  to  access,  enjoyment  and 
persons  employed,  the  company  has  control 
over  all.  The  appellants  are  not  tenants. 
There  is  no  le^  occupation.  None  of 
the  cases  cited  for  the  respondents  ap- 
proaches this  case,  and  as  to  the  cases  I 
agree  with  my  learned  brother. 

Appeal  allowed. 
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PABSONS    {appellant)    v.   the 

BIRMINGHAM  DAIBT  COMPANT 

{respoTidemis), 

Sale  of  Food  and  Drugs  Act,  1875  (38 
d;  39  Vict.  c.  63),  ss.  6,  12,  13  and  14— 
Adulterated  Article — Purchase  by  Private 
Individual — Notification  to  Seller — Ana- 
lysis, 

The  provisions  of  section  \i  of  the  Sale 
of  Food  and  Drugs  Act,  1875  (38  dk  39 
Vict.  c.  63),  apply  equally  to  the  case  of  a 
purchase  by  a  private  individual  under 
section  12,  and  by  the  puMic  officer  men- 
tioned in  section  13  of  the  Act, 

Case  stated  by  the  Stipendiary  Magis- 
trate of  Birmingham,  imder  20  &  21  Vict, 
c.  43. 

The  fis.cts  of  the  case  were  in  substance 
as  follows : — 

The  appellant,  a  farmer,  living  near 
Rugby,  had  been  summoned  by  the  respon- 
dents under  the  Sale  of  Food  and  Drugs 
Act,  1875,  for  selling  to  them  a  quantity 
of  milk  adulterated  with  water. 

It  appeared  that  the  appellant  had  con* 
tracted  to  supply  to  the  respondents  milk, 
to  be  delivered  daily  at  the  New  Street 
Station  in  Birmingham. 

On  the  26th  of  February  a  can  of  milk 
containing  six  gallons  was  brought  by  the 
appellant's  servants  to  Clifton  Mills  Sta- 
tion on  the  London  and  North  Western 
Railway,  and  delivered  by  the  railway  com- 
pany in  Birmingham  at  10.10  a.m.  After 
remaining  on  the  platform  about  three- 
quarters  of  an  hour  it  was  removed  by  the 
respondents  to  their  premises  in  Birming- 
ham, and  immediately  on  its  arrival  a 
portion  of  it  was  placed  in  a  tumbler  and 
put  on  a  shelf  in  the  respondents'  shop, 
where  it  remained  until  Tuesday,  the  28th 
of  February.  On  that  day  the  milk  in  the 
tumbler  was  transferred  to  a  bottle  and 
sent  to  the  borough  analyst,  who  found  it 
to  contain  thirty-three  per  cent,  of  water. 

It  was  proved  that  no  notification  was 
given  by  the  respondents  to  the  appellant 
of  their  intention  to  have  the  milk  analysed 
until  Wednesday,  the  1st  of  March,  when 
a  portion  of  the  same  milk  was  offered  by 
them  to  him  for  analysis,  but  he  declined 
to  receive  it  or  to  have  it  analysed. 
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Parsofu  V.  Birmingham  Dairy  Co, 

The  magistrate  convicted  the  appellant, 
holding  that  the  provisions  of  section  14 
of  the  Sale  of  Food  and  Drugs  Act,  187§ 
(38  &  39  Vict.  c.  63),  did  not  apply  to  the 
case  of  a  purchase  by  a  private  individual, 
but  was  limited  to  one  by  the  public  officer 
mentioned  in  section  13. 

The  question  for  the  Court  was  whether 
his  decision  was  right  (1). 

(1)  Sale  of  Food  and  Drugs  Act,  1876  (38  k 
39  Vict.  0.  63),  s.  6:  "No  person  shall  sell  to 
the  prejndice  of  the  purchaser  any  article  of 
food  or  any  drug  which  is  not  of  the  nature,  sub- 
stance and  quality  demanded  by  such  purchaser, 
under  a  penalty  not  exceeding  twenty  pounds  ; 
provided  that  an  offence  shall  not  be  deemed  to 
be  committed  under  this  section  in  the  follow- 
ing cases — ^that  is  to  say, 

1.  **  Where  any  matter  or  ingredient  not  in- 
jurious to  health  has  been  added  to  the  food  or 
drug  because  the  same  is  required  for  the  pro- 
duction or  preparation  thereof  as  an  article  of 
commerce,  in  a  state  fit  for  carriage  or  consump- 
tion, and  not  fraudulently  to  increase  the  bulk, 
weight,  or  measure  of  the  food  or  drug,  or  con- 
ceal the  inferior  quality  thereof. 

2.  **  Where  the  drug  or  food  is  a  proprietary 
medicine,  or  is  the  subject  of  a  patent  in  force, 
and  is  supplied  in  the  state  required  by  the 
specification  of  the  patent. 

3.  **  Where  the  food  or  drug  is  compounded 
as  in  this  Act  mentioned. 

4.  '<  Where  the  food  or  drug  is  unavoidably 
mixed  with  some  extraneous  matter  in  the  pro- 
cess of  collection  or  preparation." 

Section  12 :  "  Any  purchaser  of  an  article  of 
food  or  of  a  drug  in  any  place,  being  a  district, 
county,  city  or  borough,  where  there  is  any 
analyst  appointed  under  this  or  any  Act  hereby 
repealed,  shall  be  entitled,  on  payment  to  such 
analyst  of  a  sum  not  exceeding  ten  shillings 
and  sixpence,  or  if  there  be  no  such  analyst 
then  acting  for  such  place,  to  the  analyst  of 
another  place,  of  such  sum  as  may  be  agreed 
upon  between  such  person  and  the  analyst,  to 
have  such  article  analysed  by  such  analyst,  and 
to  receive  from  him  a  certificate  of  the  result 
of  his  analysis.** 

Section  18 :  "  Any  medical  officer  of  health, 
inspector  of  nuisances,  or  inspector  of  weights 
and  measures,  or  any  inspector  of  a  market,  or 
any  police  constable,  under  the  direction  and  at 
the  cost  of  the  local  authority  appointing  such 


Veset/  FiizgercUdf  for  the  appellant. — 
There  is  no  distinction  as  to  whether  the 
purchaser  under  section  14  is  a  private 
person  or  a  public  officer.  The  intention 
was  to  make  the  requirements  of  that  sec- 
tion a  condition  precedent  to  a  prosecution 
— Barnes  v.  Chipp  (2 ).  K  not  so,  it  would 
be  possible  that  the  article  might  be  adul- 
terated after  coming  into  the  purchaser's 
possession ;  and  ther^ore  the  section  directs 
that  the  purchaser  shall  **  forthwith  notify 
to  the  seller  or  his  agent  selling  the  artide 
his  intention  to  have  the  same  analysed  by 
the  public  analyBt."     The  object  of  the 

officer,  inspector  or  constable,  or  chaiged  with 
the  execution  of  this  Act,  may  procure  any 
sample  of  food  or  drugs,  and  if  he  suspects  the 
same  to  have  been  sold  to  him  contraiy  to  any 
provision  of  this  Act,  shall  submit  the  same  to 
be  analysed  by  the  analjrst  of  the  district  or 
place  for  which  he  act«,  or  if  there  be  no  such 
analyst  then  acting  for  such  place,  to  the  analyst 
of  another  place,  and  such  analyst  shall,  upon 
receiving  payment  as  is  provided  in  the  last 
section,  with  all  convenient  speed  analyse  the 
same  and  g^ve  a  certificate  to  such  officer,  where- 
in he  shall  specify  the  result  of  the  analysis.*' 

Section  14 :  <*  The  person  purchasing  any  ar- 
ticle with  the  intention  of  submitting  the  same 
to  analysis  shall,  after  the  purchase  shall  have 
been  completed,  forthwith  notify  to  the  seller  or 
his  agent  selling  the  article  his  intention  to  have 
the  same  analysed  by  the  public  analyst,  and 
shall  offer  to  divide  the  article  into  three  parts, 
to  be  then  and  there  separated,  and  each  part  to 
be  marked  and  sealed,  or  fastened  up  in  such 
manner  as  its  nature  will  permit,  and  shall,  if 
required  to  do  so,  proceed  accordingly,  and  shall 
deliver  one  of  the  parts  to  the  seller  or  his 
agent." 

Section  21 :  "  At  the  hearing  of  the  informa- 
tion in  such  proceeding  the  production  of  the 
certificate  of  the  analyst  shall  be  sufficient  evi- 
dence of  the  facts  therein  stated,  unless  the 
defendant  shall  require  that  the  analyst  shall  be 
called  as  a  witness,  and  the  parte  of  the  article 
retained  by  the  person  who  purchased  the  article 
shall  be  produced,  and  the  defendant  may,  if  he 
think  fit,  tender  himself  and  his  wife  to  be  ex- 
amined on  his  behalf,  and  he  or  she  shall,  if  he 
so  desire,  be  examined  accordingly.** 

(2)  47  Law  J.  Rep.  M.C.  86 ;  Law  Rep.  3 
Ex.  D.  176. 
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section  is  that  the  seller  may  have  imme- 
diate warning  of  the  case  that  is  going  to 
be  brooght  against  him,  so  that  he  may 
meet  it ;  and  it  is  meant  to  protect  him 
whether  the  charge  is  preferred  by  a  private 
purchaser  or  the  public  officer.  He  cited 
Rimch  V.  HaU  (3). 

BayHs,  for  the  respondents. — ^The  magis- 
trate was  right  in  construing  section  14  as 
he  did.  The  words  of  the  section  are,  "  The 
person  purchasing  any  article  with  the  in- 
tention of  submitting  the  same  to  analysis," 
which  are  descriptive  of  the  public  officer 
described  in  the  preceding  section.  The 
respondents  here  did  not  purchase  the  milk 
''with  the  intention  of  submitting  the 
same,  to  analysis/'  and  therefore  are  not 
that  class  of  purchaser  contemplated  by 
the  14th  section.  To  hold  otherwise  would 
make  the  Act  in  many  cases  a  dead  letter, 
for  it  must  frequently  happen  that  an 
ordinary  purchaser  only  suspects  the  adul- 
teration when  he  has  taken  the  article  in 
question  away  and  kept  it  for  some  short 
time.  If  the  construction  put  upon  the 
section  by  the  other  side  is  correct,  every 
person  purchasing  an  article  must  at  the 
moment  of  purchase  determine  whether  or 
not  he  will  have  it  analysed. 

Field,  J.—  I  am  unable  to  agree  with 
the  learned  stipendiary  magistrate  in  the 
conclusion  he  has  come  to  as  to  the  mean- 
ing of  this  enactment.     It  was  passed  in 
order  to  put  a  stop  to  adulteration  in  various 
artides  of  food  and  drugs.  The  Legislature, 
while    imposing,  as  it  has  done,  heavy 
liabilities  upon  the  seller  of  adi:dterated 
articles,  has  at  the  same  time  given  him 
certain  safeguards  in  order  to  prevent  the 
possibility  of  the  articles  said  to  be  adul- 
terated  being    tampered  with  when  no 
longer  in  his  possession.     The  intention  of 
the  Act  was  to  strike  at  the  moment  of 
time  at  which  the  seUer  parts  with  the 
article.     This  was  clearly  the  intention  of 
the  Sale  of  Food  and  Drugs  Act,  1875,  and 
the  seller  is  still  further  protected  by  the 
amending  Act  of  1879  (42  &  43  Yict.  c.  30), 
which  allows  a  sample  of  the  article  to  be 
procured  by  an  officer  in  course  of  delivery 

(3)  60  Law  J.  Bep.  M.C.  6;    Law  Rep.  6 
Q.B.  D.  17. 
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to  the  purchaser.  By  section  14  of  the 
Act  of  1875  the  purchaser  of  an  article 
with  the  intention  of  submitting  it  to  an 
analysis  shall,  after  the  purchase  has  been 
completed,  give  notification  to  the  seller. 
Now  the  facts  of  the  case  are  these :  The 
respondents  kept  the  milk  on  their  pre- 
mises from  the  morning  of  the  26th  until 
the  28th,  and  had  no  intention  of  having 
the  milk  analysed,  nor  did  they  give  any 
notification  to  the  seller  until  the  expira- 
tion of  that  time.  The  objection  of  the 
appellant  is  that  the  provisions  of  section 
14  were  not  complied  with ;  but  the  learned 
magistrate  held  that  the  section  only  re- 
ferred to  the  case  of  a  purchase  by  a  public 
officer  who  bought  with  the  intention  of 
submitting  the  article  to  analysis.  The 
question  as  to  what  was  the  intention  of 
the  purchaser  at  the  time  of  purchase  we 
need  not  consider,  but  only  whether  the 
limitation  put  upon  the  14th  section  by 
the  learned  magistrate  is  correct.  I  am 
unable  to  find  any  good  reason  why  the 
14th  section  should  not  apply  to  a  pur- 
chase by  a  private  individual.  The  offence 
aimed  at  is  described  in  section  6  of  the 
Act.  [His  Lordship  read  the  section.]  The 
12th  section  enables  the  purchaser  of  any 
food  or  drug  to  have  it  analysed  by  the 
public  analyst;  and  by  the  13th  section 
the  public  officer  there  mentioned  may  pro- 
cure a  sample  of  the  article,  and,  if  he 
suspect  it  to  have  been  sold  in  contraven- 
tion of  the  Act,  '*  shall  submit  the  same  to 
be  analysed."  That  section  brings  the 
public  officer  into  the  same  condition  as  the 
purchaser  mentioned  in  the  preceding  sec- 
tion. Then  comes  section  14,  which  says 
that  the  person  purchasing  any  article  with 
the  intention  of  submitting  it  to  analysis 
shall  take  certain  steps.  There  is  no 
reason,  it  seems  to  me,  why  it  should  be 
limited  to  the  case  of  a  public  officer  pur- 
chasing, and  the  words  of  the  section  are 
sufficiently  lai'ge  to  admit  of  this  construc- 
tion. I  think  the  section  was  meant  to 
cover  a  case  like  the  present,  and  that  the 
limitation  put  upon  it  by  the  learned 
magistrate  was  not  correct.  On  these 
grounds  I  am  of  opinion  that  the  rule  must 
be  made  absolute. 

Cave,  J. — I  am  of  the  same  opinion.    I 
need  only  call  attention  to  the  provisions 
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of  sections  20  and  21,  which,  under  the 
general  heading  of  *' proceedings  against 
offenders/'  bring  together  the  two  classes 
of  purchasers  mentioned  respectively  in 
sections  12  and  13.  By  section  21,  at  the 
hearing  of  the  information,  the  production 
of  the  analyst's  certificate  shall  be  sufficient 
evidence  of  the  facts  therein  stated,  unless 
the  defendant  shall  require  the  analyst  to  be 
called  as  a  witness,  and  the  parts  of  the 
article  retained  by  the  person  who  purchased 
the  article — whether  he  was  an  ordinary 
purchaser  or  public  officer — shall  be  pro- 
duced. Now  the  parts  which  he  may 
require  to  be  produced  are  the  parts  into 
which  the  article  is  divided  according  to 
section  14.  The  14th  section,  therefore, 
contemplates  that,  both  in  the  case  of  a 
purchase  by  an  ordinary  purchaser -and  a 
public  officer,  the  parts  of  the  article  must 
be  retained,  and  if  the  defendant  requires 
them,  be  produced  at  the  hearing.  The 
appeal  must  be  allowed. 

Decision  reversed. 


Solicitors— J.  &  W.  Maude,  agents  for  A.  Gled- 
hill,  Rugby,  for  appellant ;  Royle,  Foss-Smitb 
&  Royle,  agents  for  Tyndall  &  Co.,  Birming- 
ham, for  respondents. 


1882. 
June  27. 


THE  QUEEN  V,  VANE  ANB  OTHERS 

{Justices  of  Cumberland^  dx.). 
In  re  the  guardians  op  pen- 

BITH  UNION  V,  THE  0VEBSEEB8 
OF  CASTLE  SOWERBT. 


Elementary  Education  Acts — 33  dh  34 
Vict.  c.  75.  ss.  60  and  74—39  d;  40  Vict, 
c.  79.  s.  32 — Contributor//  Districts — School 
Attendance  Committee  of  a  Union — Parish 
not  under  any  other  Local  Authority. 

The  guardians  of  a  union  comprising 
the  parish  of  C.  S.  tohich  had  no  school 
board  of  its  omw,  but  by  order  of  the  Edu- 
cation Departm.ent  under  the  Elem>entary 
Edtccation  Act^l 870, *.  49,  contributed  to  the 
sdiools  of  a  district  which  had  a  school  boards 
appointed  a  school  attendance  committee 
under  the  Elementary  Education  Act,  1876, 
ss.  7  a/nd  32,  for  C.  S.  and  certain  other 
parishes  wiihin  the  union,  and  under  sec- 


tion 31  daimedfroM  C.  S,  a  proportion  of 
the  expenses  of  the  committee : — ^Held,  tha^ 
C.  S.  was  J  within  the  mea/ning  of  section  32, 
''  a  parish  ....  not  under  amy  .... 
local  authority  within  the  meaning  of  the 
Act"  and  thcU,  therefore^  the  commiUee  had 
power  to  a>ctfor  G,  S.,  and  C.  S.  must  pay 
a  proportion  of  the  expenses  of  the  eomr 
mittee. 

This  was  a  rule  obtained  on  behalf  of 
the  guardians  of  the  Penrith  Poor  Law 
Union,  calling  upon  two  Justices  of  Cum- 
berland and  the  overseers  of  the  Poor  of  the 
parish  of  Castle  Sowerby,in  Cumberland,  to 
shew  cause  why  the  Justices  should  not  issue 
a  warrant  of  distress  upon  the  goods  of  the 
Castle  Sowerby  overseers  for  6^.  15^.  6d., 
amount  of  a  contribution  required  from  the 
latter  by  a  precept  of  the  Penrith  guardians 
of  the  9th  of  April,  1880,  in  respect  of 
certain  expenses  incurred  under  the  Ele- 
mentary Education  Act,  1876. 

The  facts  appearing  were  as  follows : — 

Penrith  is  a  union  comprising,  amoDgst 
other  parishes,  the  parish  of  Castle  Sowerby. 
No  school  board  has  been  constituted  for 
the  latter,  and  the  schools  in  it  are  not 
under  the  control  of  any  school  board. 
The  parish  of  Caldbeck  which  adjoins  it  is 
in  the  Union  of  Wigton ;  a  school  board 
was  constituted  for  Caldbeck  in  1874,  and 
the  schools  there  are  under  the  control  of 
such  school  board. 

In  1874,  it  having  been  found  conve- 
nient that  certain  children  living  on  the 
side  of  Castle  Sowerby  acyoining  Caldbeck 
should  attend  a  school  in  the  latter  parish 
instead  of  either  of  two  schools  in  Castie 
Sowerby,  an  order  was  made  by  the  Edu- 
cation Department,  under  the  Elementary 
Education  Act,  1870,  s.  49  (1),  that  the 

(1)  33  &  34  Vict.  0.  75.  s.  49 :  "  The  Educa- 
tion Department  may  ....  direct  that  one 
school  district  shall  contribute  towards  the  pro- 
vision or  maintenance  of  public  elementary 
schools  in  another  school  district  or  districts, 
and  in  such  case  the  former  (or  contributing 
district)  shall  pay  to  the  latter  (or  school-owning 
district  or  districts)  such  proportion  of  the  ex- 
penses of  such  provision  or  maintenance,  or  a 
sum  calculated  in  such  manner  as  the  Educa- 
tion Department  may  ....  prescribe.'* 
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pariah  of  Castie  Sowerby  should  be  a  oon- 
tribatoiy  district  of  the  parish  of  Oald 
beck.  And  the  Education  Department 
afterwards,  under  the  same  Act^  section  50 
(1),  directed  that  two  persons  should  be 
elected  by  Castle  Sowerby  to  be  members 
of  the  school  board  of  Caldbeck. 

The  school  board  of  Caldbeck  in  1878 
made  by-laws  for  the  purposes  of  the  Act 
of  1870,  s.  74  (2),  and  amending  Acts,  the 
interpretation  dauae  of  which  by-laws  said, 
"  The  term  district  means  the  school  dis- 
trict of  Caldbeck  with  Castle  Sowerby 
(oontributoiy)." 

The  guardians  of  the  Penrith  Union  in 
1877,  under  the  Elementary  Education 
Act,  1876,  ss.  7  and  32  (3),  appointed  a 

Section  60 :  *'  Where  one  school  district  con- 
tributes to  the  provision  or  maintenance  of  any 
school  in  another  school  district,  sach  number 
of  persons  as  the  Education  Department  .... 
direct  shall  be  elected  in  the  contributing  dis- 
trict, and  shall  be  members  of  the  school  board 
of  the  school-owning  district,  but  such  last- 
mentioned  district  shall,  except  so  far  as  regards 
the  raising  of  money  and  the  attendance  of 
children  at  school,  be  deemed  alone  to  be  the 
district  of  such  school  board;  such  members 
shall  be  elected  by  the  school  board,  if  any,  or,  if 
there  is  none,  by  the  persons  who  would  elect  a 
school  board  if  there  were  one,  in  the  same 
manner  as  a  school  board  would  be  elected." 

(3)  Section  74:  *<  Every  school  board  may 
....  with  the  approval  of  the  Education  De- 
partment **  [and,  by  a  later  part  of  the  section, 
the  sanction  of  Her  Majesty  in  Council]  **  make 
by-laws  for  all  or  any  of  the  following  pur- 
poses : — 1.  Requiring  the  parents  of  children  of 
....  not  less  than  five  ....  nor  more  than 
thirteen  years  ....  to  cause  such  children  .... 
to  attend  school;  2.  Determining  the  time 
during  which  children  are  so  to  attend  school 
•  .  .  ;  3.  Providing  for  the  remission  ....  of 
....  fees  ....  where  the  parent  ....  is 
unable  ....  to  pay  the  same;  4.  Imposing 
penalties  for  ....  breach  of  ...  .  by-laws; 
6.  Revoking  or  altering  any  by-law.  .  .  ." 

(3)  The  Elementary  Education  Act,  1876  (39 
Jt  40  Vict.  c.  79),  after  enacting,  by  section  4, 
that  the  parent  of  every  child  is  to  cause  such 
child  to  receive  efficient  elementary  instruction, 
foiling  which  he  is  to  be  liable  to  such  orders 
and  penalties  as  are  provided  by  the  Act,  and 
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school  attendance  committee  for  certain 
parishes  in  the  union,  among  which  they 

prohibiting,  by  section  6,  the  employment,  ex- 
cept as  in  the  Act  mentioned,  of  any  child  who 
is  under  the  age  of  ten  years,  or,  being  above 
that  age,  has  not  obtained  such  certificate  of 
proficiency  or  of  attendance  at  school  as  is  in  the 
Act  mentioned,  enacts: — Section 7.  **The  pro- 
visions of  this  Act  respecting  the  employment  of 
children  shall  be  enforced — 1.  In  a  school  dis« 
trict  within  the  jurisdiction  of  a  school  board 
by  that  board;  and  2.  In  every  other  school 
district  by  a  committee  (in  this  Act  referred  to 
as  a  school  attendance  committee)  appointed 
....  if  it  is  a  parish,  by  the  g^rdians  of  the 
union  comprising  such  parish.  .  .  .  Every  such 
school  board  and  school  attendance  committee 
(in  this  Act  referred  to  as  the  local  authority) 
shall,  as  soon  as  may  be,  publish  the  provisions 
of  this  Act.  .  .  ." 

Section  21 :  « In  a  school  district  not  within 
the  jurisdiction  of  a  school  board,  ...  if  it  is  a 
parish,  the  school  attendance  committee  for  the 
union  comprising  such  parish  ....  shall  make 
by-laws  respecting  the  attendance  of  children 
at  school,  under  section  74  of  the  Elementary 
Education  Act,  1870,  as  if  such  school  attendance 
committee  were  a  school  board." 

Section  23  :<*....  It  shall  be  the  duty  of 
eveiy  local  authority  to  enforce  the  by-laws 
made  by  that  authority  in  pursuance  of  section 
74  of  the  Elementary  Education  Act,  1870." 

Section  28  :  "  Every  local  authority,  but  sub- 
ject in  the  case  of  a  school  attendance  committee 
to  the  approval  hereinafter  mentioned,  shall 
direct  one  or  more  of  their  officers,  or  the  officers 
of  the  council  or  guardians  by  whom  the  com- 
mittee are  appointed,  to  act  in  the  execution  of 
this  Act  and  of  any  by-laws  in  force  within  the 
jurisdiction  of  such  authority,  and  may  .... 
pay  him  or  them  for  so  doing.  ..." 

Section  31 :  "A  school  attendance  committee 
....  shall  not  incur  any  expense  or  appoint 
....  any  officer  without  the  consent  of  the " 
body  "  by  whom  the  committee  were  appointed, 
and  where  they  are  appointed  by  guardians  also 
of  the  Local  Qovemment  Board.  .  .  .  The  ex- 
penses (if  any)  of  "  the  '*  committee  ....  shall 
be  paid,  .  .  .  where  the  conmiittee  is  appointed 
by  ...  .  guardians,  out  of  a  fund  to  be  raised 
out  of  the  poor  rate  of  the  parishes  in  which  the 
committee  act,  .  .  .  aooording  to  the  rateable 
value  of   such  parish.      For  ...»  obtaining 
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included  Castle  Sowerby ;  and  the  school 
attendance  committee,  under  the  Act  of 
1876,  s.  31  (3),  with  the  consent  of  the 
Penrith  guardians  and  of  the  Local  Govern- 
ment Board,  appointed  school  attendance 
officers  for  those  parishes. 

By-laws  for  the  purposes  of  the  Act  of 
1870,  s.  74,  sjid  amending  Acts,  made  by 
the  school  attendance  committee,  and  sanc- 
tioned by  the  Queen  in  Council,  included 
Castle  Sowerby ;  but  were  not  sanctioned 
till  March,  1881. 

In  April,  1878,  the  Penrith  guardians 
issued  a  precept,  under  the  Act  of  1876, 
s.  31  (3),  requiring  from  Castle  Sowerby 
a  contribution  of  6/.  13«.  \d,,  which  amount 
was  duly  paid. 

On  the  9th  of  April,  1880,  the  Penrith 
guardians  issued  another  precept  to  the 
overseers  of  Castle  Sowerby  requiring  a 
contribution  of  62.  15«.  6c2. ;  but  the  over- 
seers of  Castle  Sowerby  refused  to  pay  the 
same,  on  the  ground  that  Castle  Sowerby 
was  within  the  jurisdiction  and  control  of 
Caldbeck,  and  not  of  the  guardians  of  the 
Penrith  Union,  and  therefore  could  not  be 
called  upon  to  pay  any  part  of  expenses 
incurred  by  the  school  attendance  com- 
mittee of  the  Penrith  Union. 

The  overseers  of  Castle  Sowerby  having 
been,  in  September,  1881,  upon  the  appli- 
cation of  the  Penrith  guardians,  under  2 
k  3  Yict.  c.  84  (4),  summoned  before  the 
above-mentioned  two  Justices,  acting  in 
and  for  the   petty  sessional  division  of 

payment  ....  the  ....  guardians  shall  have 
the  same  powers  as  they  have  for  ....  obtain- 
ing oontributiona  to  their  common  fond  mider 
the  "  Poor  Law  Acts. 

Section  32 :  ..."  A  school  attendance  com- 
mittee appointed  by  goardians  shall  act  for 
every  parish  in  the  union  which  is  not  for  the 
time  being  under  any  other  local  authority  with- 
in the  meaning  of  this  Act.  ..." 

(4)  2  &  3  Vict.  c.  84.  s.  1,  enacts  that,  where 
"any  contribution  by  overseers  ....  of  moneys 
required  by  the  ....  guardians  "of  "any  union 
....  for  the  performance  of  their  duties  shall 
be  in  arrear,  .  .  .  two  justices  .  .  .  ."  may 
« summon  the  ....  overseers,  .  .  .  and  after 
hearing  the  complaint,  .  .  .  cause  the  amount 
....  to  be  levied,  ...  as  moneys  assessed  for 
the  relief  of  the  poor  may  be  levied.  .  .  ." 


Leath  Ward,  for  the  non-payment  of  the 
6Z.  15«.  Qd.y  the  Justioes  dismissed  the 
complaint. 

This  rule  having  (on  June  8)  been  ob- 
tained, 

Macaakie  shewed  cause. — ^The  school  at- 
tendance committee  of  the  Penrith  Union 
had  no  power  to  act  for  the  parish  of  Castle 
Sowerby,  Castle  Sowerby  being,  by  virtue 
of  the  Act  of  1870,  s.  50  (1),  part  of  the 
district  of  the  Caldbeck  school  board  for 
the  purpose  of  **  the  attendance  of  children 
at  school,"  and  therefore  not  such  a  parish 
as  is  described  in  the  Act  of  1876,  s.  32 — 
*'  parish  ....  not  ....  under  any  other 
local  authority  within  the  meaning  of  this 
Act " — ^that  is  to  say,  section  7.  The 
school  board  of  Caldbeck  had,  under  the 
Act  of  1870,  s.  50  (1),  and  s.  74  (2),  in 
respect  of  Caatle  Sowerby  aa  well  as  CsJd- 
beck,  the  power  of  compelling  attendance 
of  children  at  school.  No  doubt  the  lan- 
guage of  section  50,  providing  for  the  mode 
of  electing  in  the  contributing  district 
members  of  the  school  board  of  t£e  school- 
owning  district,  shews  that  the  contribu- 
ting district  may  itself  have  a  school  board ; 
but  that  possibility  cannot  restrict  the  im- 
plication from  the  words ''  so  &r  as  regards 
the  raising  of  money  and  the  attendance 
of  children  at  school,"  that  for  those  pur- 
poses the  contributing  district  is  to  be  pai-t 
of  the  school-owning  district. 

CharUsy  Q,C.  {Maiden  with  him),  in 
support  of  the  rule,  waa  not  called  upon. 

Field,  J. — I  am  of  opinion  that  the 
Justioes  ought  to  have  issued  the  warrant 
applied  for  by  the  guardians  of  the  Penrith 
Union.  A  question  of  considerable  com- 
plication is  involved,  namely,  as  to  the 
powers  of  a  school  attendance  committee 
of  a  union  in  respect  of  a  parish  within  it 
which,  like  Castle  Sowerby,  has  no  school 
board  of  its  own,  but  is,  by  virtue  of  an 
order  of  the  Education  Department  under 
the  Elementary  Education  Act,  1870,  s.  49, 
a  district  contributing  to  the  schools  of  a 
school  board  district.  But  I  have  come  to 
the  conclusion  that,  on  the  true  oonstruction 
of  the  Acts,  Castle  Sowerby  is  bound  to 
share  the  burden  of  the  ezpenaee  which 
the  school  attendance  committee  of  the 
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Poniiih  Union  have  inciuTed  for  the  l)6nefit 
of  the  children  (^  Castle  Sowerby  and  other 
parishes. 

Cayb,  J. — ^I  am  c/E  the  same  opinion. 
The  Act  of  1870,  by  section  74,  gave  power 
to  every  school  board  to  make  by-laws  as 
to  the  attendance  of  children  at  school. 
But  in  the  case  of  a  parish  made,  nnder 
section  49,  a  contributory  district,  no  power 
to  make  such    by-laws  was  given;  for 
section  50  cannot,  I  think,  be  read  as 
giving   in  combination  with  section  74 
such  a  power  to  the  school  board  of  the 
school-owning  district,  notwithstanding  the 
words  of  section  50,  on  which  Mr.  Macaiedde 
relied;  and  if  the  school  board  of  the 
school-owning  district  had  no  such  power 
over  the  contributory  district,  nobody  had. 
But  by  the  Act  of  1876  this  is  remedied. 
By  section  32,  it  is  enacted  that ''  a  school 
attendance  committee  appointed  by  guar- 
dians shall  act  for  every  parish  in  the 
union  which  is  not  for  the  time  being  under 
any  other  local  authority  within  the  mean- 
ing of  this  Act."     No  school  board  or 
authority,  other  than  the  school  attendance 
committee  of  the  Penrith  Union,  has  the 
power  of  compelling  attendance  of  children 
at  adiool  in  respect  of  Castle  Sowerby.  Con- 
sequently, Castle  Sowerby  being  a  parish 
within  the  Penrith  Union,  the  school  at- 
tendance committee  of  the  Penrith  Union 
has  power  to  act  for  it ;  and  Castle  Sowerby 
must  accordingly  bear  its  share  of  the  ex- 
penses incurred  by  the  committee. 

Bide  almolule. 


Solictton  — Gedge,   Kirby,  Millett   ft   Morse, 
agents  for  Amison  ft  Co.,  Penrith,  for  the 
.  Penrith   guardians ;    Thomson   ft  Edwards, 
agents  for  8.  K.  James,  Penrith,  for  the  over- 
seers of  Castle  Sowerby. 
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Biot — UrUatoful  Assembly, 

A  lawful  assembly  is  not  rendered  un- 
lawful by  reason  of  the  knowledge  of  those 
taking  part  vn  it  that  opposition  will  be 
raised  to  ity  which  opposition  will  in  all 
probalnlity  give  rise  to  a  breach  of  the 
peoM  by  those  creating  it. 

This  was  an  appeal  from  a  decision  of 
the  Justices  at  the  Petty  Sessions  held 
at  Weston-super-Mare,  where  the  appel- 
lants were  charged,  for  that  they  did  un- 
lawfully and  tumultuously  assemble,  with 
other  persons  to  the  number  of  a  himdred 
or  more,  in  public  thoroughfares,  &o,,  to  the 
disturbance  of  the  public  peace.  On  the 
hearing,  the  Justices  found  that  the  allega- 
tions in  the  complaint  contained  had  h&em. 
proved,  and  ordered  the  appellants  to  be 
severally  bound  over  in  their  own  recog- 
nizances, with  two  sureties,  to  keep  the 
peace  and  be  of  good  behaviour  for  the  term 
of  twelve  calendar  months,  and  in  default 
to  be  imprisoned  for  three  calendar  months, 
or  until  they  should  comply  with  the  order. 
The  appellants  thereupon  required  the  Jus- 
tices to  state  a  Special  Case  for  the  opinion 
of  the  High  Court.  According  to  this  case, 
it  appeared  that  at  the  hearing  of  the  com- 
plaint the  following  facts  were  proved : — 

(a)  The  Salvation  Army  is  an  organised 
body  of  persons,  who  are  and  have  been 
for  some  time  in  the  habit  of  forming  them- 
selves into  processions  of  more  than  a 
hundred  persons,  and  in  such  processions  of 
parading  the  principal  streets  and  public 
places  of  the  town  of  Weston-super-Mare. 

(b)  These  processions  are  formed  at  the 
hall  of  the  Salvation  Army,  and,  after 
their  formation,  proceed,  headed  by  a 
musical  band  and  6ags  and  banners, 
through  the  aforesaid  streets  and  places, 
collecting,  and  for  the  purpose  of  collecting 
as  they  go  a  mob  of  persons,  with  whom, 
attended  by  much  shouting,  singing,  up- 
roar and  noise,  they  eventually  return  to 
the  said  hall,  where  a  meeting  is  then 
held. 

(c)  The  appellant  William  Beatty  is 
captain   and  a  leader  of  the  Salvatiom 
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Army,  and  organises  and  directs  these 
processions  and  meetings. 

(d)  The  appellants  William  Henry 
MulHns  and  Thomas  Bowden  are  also 
leaders  of  the  Salvation  Army,  and  assist 
in  organising  and  directing  the  proces- 
sions. 

(e)  There  is  another  organised  body  of 
persons  at  Weston-super-Mare,  called  the 
Skeleton  Army,  who  also  parade  the  streets, 
and  are  antagonistic  to  the  Salvation  Army 
and  its  processions. 

(/)  There  are  numbers  of  other  persons 
of  Weston-super-Mare  who,  so  soon  as  the 
Salvation  Anny  has  formed  for  the  pur- 
pose of  parading  the  streets  as  aforesaid, 
are  in  the  habit  of  assembling  in  a  mob  of 
great  numbers  about  and  around  and  in 
front  of  the  Salvation  Army.  Some  of 
these,  together  with  the  Skeleton  Army, 
assemble  to  dispute  the  passage  of  the  Sal- 
vation Army  through  the  streets,  some  to 
encourage  such  passage  with  shouting,  up- 
roar and  noise,  to  the  great  terror,  dis- 
turbance and  inconvenience  of  the  peace- 
able inhabitants  of  the  town,  and  to  the 
endangering  of  the  public  peace. 

(g)  On  several  occasions  previous  to  the 
23rd  of  March  in  this  year,  the  procession 
of  the  Salvation  Army,  accompanied  by 
such  a  mob  as  aforesaid,  has  come  into 
collision  with  the  Skeleton  Army  and 
other  persons  who  are  antagonistic  to  the 
Salvation  Army,  and  thereupon  a  free 
fight,  great  uproar,  blows,  tumult,  stone- 
throwing  and  disorder,  have  ensued. 

(A)  On  the  23rd  of  March,  1882,  the 
Salvation  Army  formed  their  procession 
and  paraded  the  streets  and  places,  accom- 
panied by  a  disorderly  and  riotous  mob  of 
over  2,000  persons^  who  had  been  collected 
as  the  Salvation  Army  proceeded.  In  the 
midst  of  the  mob  waa  fighting  and  great 
disturbance,  stone-throwing  and  noise. 
The  police  were  for  a  long  time  over- 
powered and  unable  to  cope  with  the  dis- 
turbance, and  the  Salvation  Army  forced 
their  way  through  several  public  streets 
to  a  public  place  called  the  Eailway 
Parade,  where  a  general  fight  occurred. 
The  appellant  William  Beatty  led  and 
directed  the  Salvation  Army  on  this  occa- 
sion, but  neither  he  nor  the  other  appel- 
lants weire  seen  to  commit  any  overt  act 


of  violence.  The  police  were  ultimately 
reinforced,  and  the  crowd  then  dispersed. 
In  all  probability  bloodshed  and  injury 
were  prevented  by  the  interference  of  the 
police. 

(i)  The  matters  in  the  last  paragraph 
set  out  caused  great  terror  and  alarm  in 
the  minds  of  the  peaceful  inhabitants  of 
the  town,  who  believed,  and  had  good 
reason  to  believe,  that  the  aforesaid  pro- 
cessions would  lead  to  a  repetition  of  the 
aforesaid  matters,  and  would  endanger  lifis, 
property  and  the  public  peace,  and  who, 
in  oonsequence,  brought  the  matter  to  the 
notice  of  the  sergeant  of  police  in  cfaaige 
of  the  town,  and  made  divers  oomplaintB 
to  him  thereon. 

(j)  In  consequence  of  the  matters  afore- 
said, the  notice  annexed  to  this  case  was 
issued,  and  signed  by  two  Justices  of  the 
peace*  acting  for  the  divisions,  and  copies 
thereof  were  placarded  in  conspicuous  parts 
of  the  town,  and  were  served  on  the  appel- 
lant Beatty. 

(k)  On  Sunday,  the  26th  of  March,  at 
10.30  a.m.,  whilst  numbers  of  the  inhabi- 
tants of  the  town  were  proceeding  to  their 
respective  places  of  worship,  the  Salvation 
Anny,  under  the  direction  of  the  appel- 
lants, was  formed  into  a  procession  of  a 
hundred  persons  or  more,  and  commenced 
to  march  away  from  the  ball  through  the 
streets  and  public  places  of  the  town.  The 
appellants  marched  at  the  head  of  ihe 
procession,  which  was  surrounded  by  a 
tiunultuous  and  shouting  mob  of  some 
hundreds  of  persons,  which  rapidly  in- 
creased as  the  procession  moved  on. 

(l)  The  police-sergeant  met  the  proces- 
sion (after  it  had  paraded  through  certain 
principal  and  public  streets)  in  a  public 
street  called  Walliscote  Street,  and  with 
others  of  the  police  force  stopped  the  ad- 
vance of  the  procession,  and  asked  the 
appellant  William  Beatty  if  he  was  leading 
the  procession,  and  if  he  had  received  a 
copy  of  the  notice.  The  appellant  Beatty 
said  he  was  leading  the  procession,  and 
that  he  had  received  one  of  t^e  notices. 
The  sergeant  told  the  appellant  Beatty 
that  he  must  obey  the  notice,  and  that  he 
must  desist  frY)m  leading  the  procession, 
and  must  disperse  at  once,  or  he  would  be 
arrested.    The  appellant  Beatty  refused  to 
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oomply,  and  marched  on  at  the  head  of  the 
prooedsion  some  twenty  yards  farther,  and 
told  the  sergeant  he  should  still  proceed. 
Thereupon  he  was  arrested.  The  appel- 
lants William  Henry  Mullins  and  Thomas 
Bowden  then  took  the  direction  of  the 
procession,  and  persisted  in  leading  it  on, 
whereupon  they  also  were  arrested.  Nei- 
ther of  the  appellants  was  guilty  of  any 
overt  act  of  violence  other  than  the  acts 
aforesaid,  and  submitted  quietly  to  their 
arrest. 

(m)  The  aforesaid  assembling  of  the 
Salvation  Army,  and  march  of  the  proces- 
sion and  collection  of  the  mob,  was  a  terror 
to  the  peaceful  inhabitants  of  the  town, 
and  to  tiie  persons  going  to  their  places  of 
worship  as  aforesaid,  and  was  calculated 
to  endanger,  and  did  endanger,  and  was 
calculated  to  cause  a  breach  of  the  peace, 
and  there  was  good  and  sufficient  cause  for 
the  inhabitants  to  suppose,  and  any  ra- 
tional person  knowing  the  aforesaid  cir- 
cumstances would  suppose,  that  unless  the 
said  procession  and  mob  were  dispersed 
there  would  be  a  repetition  of  the  aforesaid 
violent  and  tumultuous  acts,  and  that  there 
would  be  a  breach  of  the  peace. 

(n)  The  appellants  intended  to  parade 
their  procession  through  the  principal 
streets  and  public  places  of  the  town,  and 
to  collect  on  their  march  a  large  mob  of 
persons  to  accompany  them,  and  they  had 
good  reason  to  expect  that  they  would 
come  into  collision  with  the  Skeleton  Army 
and  the  other  persons  antagonistic  to  them- 
selves, and  had  good  reason  to  expect  that 
there  would  be  the  same  fighting,  stone- 
throwing  and  disturbance  as  there  had 
been  on  previous  occasions,  and  intended 
on  meeting  such  opposition  to  force  their 
way  through  the  streets  and  places  as  they 
had  done  on  previous  occasions.  The  ap- 
pellants contended  at  the  hearing  that 
there  had  not  been  any  unlawful  and 
tumultuous  assembling  on  their  part,  that 
they  had  not  been  guilty  of  the  charge  and 
complaint  made  against  them,  and  that 
their  arrest  had  been  unlawful,  and  that 
they  should  be  discharged ;  but  the  Justices 
refused  to  discharge  them. 

The  questions  oi  law  for  the  opinion  of 
the  Court  were  whether  the  aforesaid  facts 
found  to  be  proved  as  aforesaid,  constituted 
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the  offence  charged  in  the  information  and 
complaint,  and  whether  the  order  made 
against  the  appellants  was  valid. 

The  following  was  the  notice  referred  to 
in  the  case : — 

"Public  Notice. 

'^  Whereas  it  hath  been  made  to  appear 
unto  us,  the  undersigned,  two  of  Her 
Majesty's  Justices  of  the  peace  for  the 
county  of  Somerset^  acting  in  and  for  the 
division  of  Axbridge,  in  the  same  county, 
upon  the  oath  of  divers  persons,  that  a 
riotous  and  tumultuous  assembly  did  take 
place  on  the  night  of  the  23rd  day  of 
March,  one  thousand  eight  hundi'ed  and 
eighty-two,  in  certain  public  streets  at 
Weston-super-Mare,  in  the  said  county, 
and  further,  that  there  are  reasonable 
grounds  for  apprehending  a  repetition  of 
such  riotous  and  tumultuous  assembly  in 
the  public  streets  of  Weston-super-Mare 
aforesaid,  we  do  therefore  hereby  require, 
order  and  direct  all  persons  to  al^tain 
from  assembling,  to  the  disturbance  of  the 
public  peace,  in  the  public  streets  within 
the  said  parish  of  Weston-super-Mare." 

K  Clarke,  Q,C.  (with  him  Sutherst  and 
L,  G.  Jackson),  for  the  appellants,  con* 
tended  that  there  was  no  intention  to 
commit  an  unlawful  act,  nor  to  do  a  lawful 
act  in  an  unlawful  way.  No  definition 
of  an  unlawful  assembly  goes  so  far  as 
to  include  a  case  where  the  assembly  is 
with  a  lawful  intent,  and  not  in  its  nature 
tumultuous  or  riotous,  but  where  by  reason 
of  the  riotous  conduct  of  others  a  tumult 
is  likely  to  ensue.  An  act  which  is  right 
in  itself  does  not  become  wrong  by  reason 
of  the  apprehension  of  misconduct  in  other 
persons. 

There  is  no  evidence  that  the  assembly 
was  for  unlawful  purposes,  or  of  any  un- 
lawful act  on  the  part  of  the  appellants — 
The  Qusen  v.  I^eaU  (1)  and  Bedford  v. 
Birley  (2). 

A,  E.  Poole  {Vcdpy  with  him),  for  the 
respondents. — The  intention  of  tiie  appel- 
lants, though  not  per  se  unlawful,  was  to 
do  that  which  would,  as  they  well  knew 

(1)  Car.  k,  P.  431. 

(2)  3  Stark.  N.  P.  C,  76. 
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cause  others  to  commit  a  breach  of  the 
peace.  There  were  here  circumstances  of 
terror  in  this  meeting  of  great  numbers, 
such  as  cannot  but  endanger  the  public 
peace,  and  raise  fears  and  jealousies  among 
the  Queen's  subjects — Riissell  on  Crimes 
(3)  and  The  King  v.  Vincent  (4). 

Field,  J. — In  my  judgment  this  order 
cannot  be  supported.  The  appellants  be- 
long to  an  association  of  persons  whose 
object  is  to  reclaim  those  not  having  any 
taste  for  religious  matters,  and  to  induce 
them  to  join  in  religious  exercise.  No  one 
imputes  any  other  object  to  them ;  and  so 
fiar  from  any  wish  on  their  part  to  carry  out 
this  object  by  force,  it  is  not  disputed 
that  their  opinions  are  quite  adverse  to 
any  such  means  being  employed ;  and  the 
evidence  is  that  when  arrested  no  resist- 
ance was  offered  by  the  appellants  or  any 
other  members  of  the  association.  Witii 
a  lawful  object,  and  no  intention  of  acting 
with  violence,  they  assembled  in  numbers 
and  marched  in  procession.  No  one  can 
say  that  that  was  imlawful. 

The  appellants  complain  that  they  have 
been  found  guilty  of  a  crime  in  consequence 
of  so  assembling.  They  were  charged  with 
having  unlawfully  and  tumultuoiisly  as- 
sembled with  others,  to  the  disturbance  of 
the  public  peace,  and  against  the  peace  of 
the  Queen.  To  render  conviction  possible 
this  offence  must  be  proved  to  have  been 
committed.  They  certainly  did  assemble  in 
great  numbers,  but  such  assembly  to  be 
unlawful  must  be  tumultuous  and  against 
the  peace.  As  far  as  the  appellants  are 
concerned,  their  conduct  was  neither  tu- 
multuous nor  against  the  peace.  But  it  is 
said  that  their  conduct  on  this  occasion 
was  such  as  on  former  oocasionB  had  pro- 
duced riots  and  disturbed  the  peace  to  the 
terror  of  the  inhabitants,  and  therefore 
that,  knowing  such  a  state  of  things  would 
occur  again,  they  were  liable  to  this  charge. 
Every  one  must  be  taken  to  intend  the 
natural  consequence  of  his  acts,  and  there- 
fore if  this  disturbance  of  the  peace  was 
the  necessary  consequence  of  the  acts  of 
the  appellants  they  would  be  liable,  and 


the  Justices  would  have  been  right  in 
binding  them  over.  But  the  evidence 
does  not  shew  this,  but  that  the  disturb- 
ance was  caused  by  the  interference  of 
others,  and  no  acts  of  violence  were  com- 
mitted by  the  appellants.  In  RuudL  on 
Crimes  (3)  an  unlawful  assembly  is  thus 
defined  : — ''  An  unlawful  assembly,  ac- 
cording to  the  common  opinion^  is  a  dis- 
turbance of  the  peace  by  persons  baaely 
assembling  together  with  an  intention  to 
do  a  thing  which  if  it  were  executed  would 
make  them  rioters,  but  neither  actuaUy 
executing  jior  maldng  a  motion  towards 
its  execution." 

Mr.  Serjeant  Hawkins,  however,  thinks 
this  much  too  narrow  an  opinion ;  and  that 
any  meeting  of  great  numbers  of  people, 
with  such  circumstances  of  terror  as  cannot 
but  endanger  the  public  peace,  and  raise 
fears  and  jealousieB  among  the  King's  sub- 
jects, seems  properly  to  be  called  an  un- 
lawful assembly.  A  number  of  examples 
are  then  given,  but  in  each  of  them  the 
drcumstanoes  of  terror  are  inherent  in  the 
assembly  itself,  in  reqiect  either  of  its 
object  in,  or  mode  of  assembling,  and  dififer 
widely  from  this  case,  where  the  only  cir- 
cumstance of  terror  arises  from  the  fact 
that  opposition  to  the  assembling  of  mem- 
bers of  this  association  has  been  formaUy 
organised  by  others  outside  it. 

The  finding  of  the  Justices  comes  to  this : 
that  a  man  may  be  indicted  for  doing  a 
lawful  act,  if  he  knows  that  his  doing  it 
will  cause  another  to  do  an  unlawful  act. 
There  is  no  authority  for  such  a  propo- 
sition, and  I  therefore  thinP  the  appaal 
must  be  allowed. 

Cave,  J.,  concurred. 

Appeal  allowed  vjith  costs  againsi 
the  Justices. 


Solicitors — WhittiDgton,  Son  k  Barker,  for  ap- 
pellants ;  Crowder,  Anstie  k  Co.,  agents  for 
Simmons,  Azbridge,  for  respondents. 


(3)  4th  ed.  p.  387. 

(4)  9  Car.  A;  P.  91. 
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THE  QUEEN  {on  the  pro»ectUion 
of  the  Fenarth  Local  Board) 

V,    THE  LOCAL  GOYEaNMEMT 
BOABD  AMB  GBORQE  TATLOB. 


FuUte  Health  Ad,  1875  (38  <&  39  Vict. 
c.  55),  88.  150  and  268 — Famng  Streets — 
ApportummerU  of  Expenses — Disputing 
Apportionment — Notice  of  Demand — Ap- 
peal hy  Farty  aggrieved — Timefiyr  Appeal 
— Memorial  to  Local  Government  Board — 
Orounds  of  Appeal— FrohibUion. 

By  the  FubUc  Health  Act,  1875,  s.  150, 
a  heal  cnUharity  may,  in  certcmi  eases, 
give  notice  to  owners  of  premises  adjoining 
streets  to  level,  pave,  ic,  within  a  time  to 
be  speckled  in  such  notice ;  and  if  such 
notice  is  not  complied  toith,  the  urban 
authority  may  do  the  work  themselves,  and 
recover  summarily  the  expenses  incurred 
by  them  in  so  doing  from  the  owners  in 
defauU,  according  to  the  frontage  of  their 
respective  premises,  a/nd  in  such  proportion 
as  is  settled  by  the  surveyor  of  the  urban 
authority,  or  {in  case  of  disptUe)  by  arbi- 
tration. 

By  section  257,  the  time  {six  months) 
within  which  sumima/ry  proceedings  wre  to  be 
taken  for  the  recovering  qf  expenses  is  to  be 
reckoned  from  the  date  of  the  service  of 
notice  of  demand.  Where  such  expenses  have 
been  settled  and  (tpportioned  by  the  sur- 
veyor as  payable  by  an  owner,  such  appor- 
tionment shall  be  binding  and  conclusive, 
unless  unthin  three  months  from  service  of 
notice  on  him  of  the  amoufU  so  settled,  he 
shall  by  written  notice  dispute  the  same. 

By  section  268,  an  appeal  is  given  to  a 
person  aggrieved  by  the  chairman  of  a 
local  authority  in  any  case  in  which  the 
local  authority  are  empowered  to  recover 
summarily  expenses  incurred  by  them,  or 
to  declare  such  expenses  to  be  privcUe 
improvement  expenses,  within  twenty-one 
days  afUr  notice  of  the  decision,  byamemo- 
rial  stating  the  grounds  of  con^^laint,  to 
the  Local  Government  Board,  who  may 
make  such  order  in  the  matter  as  ma/y  seem 
equiuMe. 

On  the  ithqf  May,  1881,  a  local  board 
gave  notice,  under  section  160  of  the  FubUc 
Health  Act,  1875,  to  T.,  an  owner  of  pre- 
mises adjoining  a  stre^,  to  level,  pave,  dsc. 
T.  having  made  default  the  board  did  the 
works  themselves.  On  the  I9th  of  Sep- 
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tember,  1881,  anapportununent  was  made  by 
the  surveyor  of  the  board,  and  a  notice  was 
served  on  T.  that  his  proportion  wau  2621. 
odd,  cmd  that  the  apportionment  upon  him 
would  be  binding  cmd  conclusive  unless  dis- 
puted within  three  months  from  the  date  of 
the  notice.  On  the  20th  of  December,  1 88 1 , 
notice  of  demand  was  served  upon  T.  re- 
quiring payment  of  the  above  sum,  and 
threatening  proceedings  in  case  of  non- 
payment  within  a  certain  time.  On  the 
\Oih  of  Jcmuary,  1882,  T.  entered  an 
appeal,  under  section  268  of  the  FubUc 
Health  Act,  by  sending  a  memorial  to  the 
Local  Government  Bloard,  which  did  not 
dispute  the  apportionment,  but  complained 
that  a  considerable  portion  of  the  works  in 
respect  of  which  the  demand  was  made  was 
not  required,  and  that  the  cost  incurred 
upon  them  teas  cdtogether  excessive : — 

Held,  that  there  wcu  im  decision  whatever 
in  respect  of  which  T.  was  aggrieved  untU 
the  notice  to  pay  ;  cmd  that  upon  appeal 
to  the  Local  Government  Board  within 
twenty-one  days  afterwards  T.  had  a  right 
to  dispute  the  necessity  of  the  works,  as 
well  as  the  sums  expended  upon  them. 
Held,  also, .  t?uU  inasmuch  as  the  Local 
Government  Board  had  jurisdiction  to 
entertain  an  appeal  from  ihe  notice  of  the 
decision  of  the  board  to  proceed  summarily, 
prohibition  would  not  lie,  on  the  ground 
that  they  would  perhaps  take  into  con- 
sideration upon  that  appeal  matters  which 
did  not  properly  arise  before  them. 

QuflBre,  as  to  whether  prohibition  wHl  He 
at  all  in  the  case  of  a  tribunal  constituted 
as  the  Local  Government  Board  is. 

This  was  a  rule  caJling  upon  the  Local 
Grovemment  Board  and  George  Taylor  to 
shew  cause  why  a  writ  of  prohibition 
should  not  issue  directed  to  them  to  pro- 
hibit them  from  proceeding  in  the  matter 
of  a  certain  appeal  brought  by  the  said 
Gieorge  Taylor  against  the  demand  .made 
upon  him  by  the  Penarth  local  board  for 
the  payment  of  several  sums,  amounting 
in  the  aggregate  to  252/.  \0s.  9d.,  alleged 
to  be  due  by  him  for  private  improvement 
works  in  respect  of  premises  in  K3rmin 
Lane. 
The  following  are  the  material  facts : — 
On  the  4th  of  May,  1881,  the  Penarth 
local  board,  under  the  powers  conferi-ed 
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upon  them  by  the  Public  Health  Act, 
1875,  served  upon  Mr.  Taylor  and  other 
occupiers  of  premises  fronting,  adjoin- 
ing or  abutting  upon  certain  streets 
within  the  urban  sanitary  district  of 
Penarth,  the  usual  notices  to  level,  pave, 
&c.,  the  said  street  within  twenty-one  days 
from  the  date  of  the  said  notice,  and  in 
manner  specified  therein. 

On  the  19th  of  September,  1881,  Mr. 
Taylor  having  failed  to  do  what  was 
required,  the  Penarth  local  board  served 
upon  him  further  notices  under  the  hand 
of  their  surveyor,  stating  that  the  notice 
of  the  4th  of  May  not  having  been  com- 
plied wiihy  the  urban  sanitary  authority 
had  executed  the  works  referred  to  therein. 
The  notices  contained  the  usual  apportion- 
ment by  the  surveyor,  which  shewed  sums 
due  from  Mr.  Taylor  amounting  in  the 
aggregate  to  2521  10«.  9d.  The  notices 
concluded  aa  follows:  '' Further  take 
notice  that  the  aforesaid  apportionment 
will  be  binding  and  conclusive  upon  you, 
unless  within  the  expiration  of  three 
months  firom  the  day  of  the  date  of  this 
notice  you  shall  by  written  notice  to  the 
urban  sanitary  authority  dispute  the 
same." 

On  the  20fch  of  December,  1881,  the 
usual  written  notice  of  demand  was  served 
upon  Mr.  Taylor  requiring  payment  of  the 
above  sums,  and  thi^tening  proceedings  if 
the  amount  was  not  paid  within  fourteen 
days. 

On  the  21st  of  December,  1881,  Taylor 
gave  notice  that  he  disputed  the  appor- 
tionment 

On  the  6th  of  January,  1882,  Mr. 
Taylor's  solicitors  wrote  to  the  derk  to  the 
Penarth  board,  stating  that  Mr.  Taylor 
did  not  purpose  disputing  the  apportion- 
ment, ''  but  his  intention  is  to  memorialise 
the  Local  Government  Board  on  the 
ground  that  the  sum  expended  with  r^ard 
to  the  private  improvements  of  the  roads 
was  an  excessive  sum,  in  consequence  of  a 
considerable  quantity  of  the  work  which 
was  done  being  unnecessary." 

On  the  10th  of  January,  1882,  Mr. 
Taylor  sent  a  lengthy  memorial  by  way  of 
appeal  under  the  268th  section  of  the 
Public  Health  Act,  1875.  The  memorial, 
after  complaining  that  a  considerable  por- 
tion of  the  wor£  in  respect  of  which  the 


demand  was  made  was  not  required,  and  that 
the  expenditure  upon  them  was  enormous 
and  highly  unreasonable,  asked  relief  &om 
the  excessive  portion  of  the  amount. 

On  the  31st  of  January,  1882,  in  answer 
to  an  enquiry  by  the  Local  Govemmoit 
Board,  who  wrote  acknowledging  the 
memorial,  Mr.  Taylor  wrote  a  letter  which 
contained  the  following  passage :  ''  I  do 
not  appeal  on  the  ground  of  apportion- 
ment ;  if  I  disputed  Uie  apportionment  I 
should  have  proceeded  to  arbitration.  I 
allege  that  the  total  sum  expended  was 
improperly  expended,  and  therefore  that 
the  sums  sought  to  be  recovered  from  me 
are  not  reasonable  "  (!)• 


(1)  By  38  &  39  Vict,  a  66.  8.  160 :  *•  Where 
any  street  within  any  urban  district  (not  being 
a  highway  repairable  by  the  inhabitants  at 
large),  or  the  carriage-way,  footway  or  any  other 
part  of  suchstreet  is  not  sewered,  levelled,  paved, 
metalled,  flagged,  chuinelled  and  made  good,  or 
is  not  lighted  to  the  satisfaction  of  the  urban  au- 
thority, such  authority  may,  by  notice  addressed 
to  the  respective  owners  or  occupiers  of  the  pre- 
mises fronting,  adjoining  or  abutting  on  such 
parts  thereof  as  may  require  to  be  sewered, 
levelled,  paved,  metalled,  flagged,  channelled  or 
to  be  lighted,  require  them  to  sewer,  level,  pave, 
metal,  flag,  channel  or  make  sfood,  or  to  provide 
proper  means  for  lighting  we  same,  within  a 
time  to  be  specified  in  such  notice.  Before 
giving  such  notice  the  urban  authority  shall 
cause  plans  and  sections  of  any  structural  works 
intended  to  be  executed  under  this  section  and 
an  estimate  of  the  probable  cost  thereof  to  be 
made  under  the  direction  of  their  surveyor. 
....  Such  plans,  sections  and  estimate  shall 
be  deposited  in  the  office  of  the  urban  autho- 
rity, and  shall  be  open  at  all  reasonable  hours 
for  the  inspection  of  all  persons  interested 
therein  during  tlie  time  specified  in  such  notice ; 
and  a  reference  to  such  plans  and  sections  in 
such  notice  shall  be  sufficient  without  requiring 
any  copy  of  such  plans  and  sections  to  be  an- 
nexed to  such  notice.  If  such  notice  is  not 
complied  with,  the  urban  authority  may,  if  they 
think  fit,  execute  the  works  mentioned  or 
referred  to  therein;  and  may  recover  in  a 
summary  manner  the  expenses  incurred  by  them 
in  so  doing  from  the  owners  in  default,  accord- 
ing to  the  frontage  of  their  respective  premises, 
and  in  such  proportion  as  is  settled  by  the  sur- 
veyor of  the  urlmn  authority,  or  (in  case  of  dis- 
pute) by  arbitration  in  manner  provided  by  this 
Act ;  or  the  urban  authority  may  by  order  de- 
clare the  expenses  so  incurred  to  be  private  im- 
provement expenses." 

By  section  252  :  <<  Any  complaint  or  informa- 
tion laid  in  pursuance  of  this  Act  shall  be  made 
or  laid  withhi  six  months  from  the  time  when 
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The  Soliciiar-Oen&ral  {Sir  F.  HergcheO), 
ChartneU  and  ffannen  shewed  cause. — 
The  questioii  of  prohibition,  if  any  such 
remedy  eziste,  against  a  body  oonstitated 
as  the  Local  Government  Board  is,  must 

the  matter  of  such  complaint  or  inf  onnation 
respeotiyely  arose." 

By  seotion  267 :  **  Where  any  looal  anthority 
have  incurred  expenses  for  the  repayment  whereof 
the  owner  of  the  premises  for  or  in  respect  of 
which  the  same  are  incurred  is  made  liable 
under  tUs  Act  or  by  any  agreement  with  the 
local  authority,  such  expenses  may  be  recovered, 
together  with  interest  at  a  rate  not  exceeding 
five  pounds  per  centum  per  annum,  from  the 
date  of  service  of  a  demand  for  the  same  tUl 
payment  thereof,  from  any  X)er8on  who  is  the 
owner  of  such  premises  when  the  works  are 
completed  for  which  such  expenses  have  been 
incurred,  and  until  recovery  of  such  expenses 
and  interest  the  same  shall  be  a  charge  on  the 
premises  in  respect  of  which  they  were  in- 
curred. In  all  summary  proceedings  by  a  local 
anthority  lor  the  recovery  of  expenses  incurred 
by  them  in  works  of  private  improvement,  the 
time  within  which  such  proceedings  may  be 
taken  shaU  be  reckoned  from  the  date  of  the  ser- 
vice of  notice  of  demand.  Where  such  expenses 
have  been  settled  and  apportioned  by  the  sur- 
veyor of  the  local  authori^  as  payable  by  such 
owner,  such  apportionment  shall  be  binding  and 
conclusive  on  such  owner,  unless  within  three 
months  from  service  of  notice  on  him  by  the 
local  authority  or  their  surveyor  of  the  amount 
settled  by  the  surveyor  to  be  due  from 
such  owner,  he  shall  by  written  notice  dispute 
the  same.  The  local  authority  may,  by  order, 
declare  any  such  expenses  to  be  payable  by 
annual  instalments  within  a  period  not  exceed- 
ing thirty  years,  with  interest  at  a  rate  not  ex- 
ceeding five  pounds  per  centum  per  annum, 
until  the  whole  amount  is  paid ;  and  any  such  in- 
stalments and  interest,  or  any  part  thereof,  may 
be  recovered  in  a  summary  manner  from  the 
owner  or  occupier  for  the  time  being  of  such 
premises,  and  may  be  deducted  from  the  rent 
of  such  premises,  in  the  same  proportions  as 
are  allowed  in  the  case  of  private  improvement 
rate  under  this  Act.** 

By  section  268  :  **  Where  any  person  deems 
himself  aggrieved  by  decisions  of  the  local 
authority  in  any  case  in  which  the  local  autho- 
rity are  empowered  to  recover  in  a  summary 
manner  any  expenses  incurred  by  them,  or  to 
declare  such  expenses  to  be  private  improve- 
ment expenses,  he  may,  within  twenty-one  days 
after  notice  of  such  decision,  address  a  memo- 
rial to  the  Local  Government  Board,  stating  the 
grounds  of  his  complaint,  and  shall  deliver  a 
copy  thereof  to  the  local  authority ;  the  Local 
Qovemment  Board  may  make  such  order  in  the 
matter  as  to  the  said  board  may  seem  equitable, 
and  the  order  so  made  shall  be  binding  and 
ooncluidve  on  all  parties." 
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depend  upon  whether  there  is  any  juris- 
diction to  entertain  any  of  the  matters 
upon  which  Mr.  Taylor  has  appealed.  The 
real  question  to  be  determined  is  whether 
the  appeal  is  in  time ;  and  this  depends  on 
the  construction  to  be  placed  on  the  268th 
section  of  the  Public  Health  Act,  1875, 
which  gives  to  persons  aggrieved  by  the 
decision  of  a  local  authority,  in  cases  where 
they  aie  empowered  to  recover  ezpensea 
summarily  or  to  declare  such  expenses  to 
be  private  improvement  expenses,  the 
right  to  appeal "  within  twenty-one  days 
after  notice  of  such  decision"  by  a  me- 
morial addressed  to  the  Looal  Qovemment 
Board.  Ebcpenses  incurred  under  secticm 
150  may  be  recovered  in  a  summary  man- 
ner or  made  private  improvement  expenses. 
Until  there  is  notice  to  adopt  one  or  other 
of  those  proceedings,  there  is  no  decision 
which  gives  any  right  of  appeal  under 
section  268.  'Hie  notioe  of  demand  gives  the 
right  to  appeal,  and  the  twenty-one  days 
begins  to  run  from  the  service  of  such 
notice.  This  appeal  is  consequently  in 
time.  There  is  really  no  other  notice 
from  which  he  could  appeal.  Notice  to 
do  the  work,  under  section  150,  is  not  a 
decision  from  which  an  appeal  would  lie ; 
non  comtat  if  the  notice  is  not  oomplied 
with  that  the  matter  will  proceed  fuiiher, 
the  power  given  to  the  local  board  to 
execute  the  works  themselves  being  entirely 
discretionary.  The  board  may  not  think 
fit  to  act;  the  notice,  therefore,  cannot 
fairly  be  termed  **  notice  of  a  decision,'* 
there  being  really  no  decision  at  all.  The 
first  decision  by  which  Mr.  Taylor  became 
an    aggrieved  party  was   the  notice  to 

pay. 

[Gbove,  J. — ^In  general  language,  notice 
of  demand  means  something  very  different 
to  a  decision.  A  decision  is  that  in  which 
a  certain  conclusion  is  arrived  at ;  a  notice 
of  demand  is  something  to  carry  out  a 
previous  decision.  Notice  of  a  demand  is 
generally  something  subsequent  to  a 
decision.] 

When  the  board  determined  to  do  the 
work  there  was  no  decision  which  in  any 
way  affected  Mr.  Taylor  so  as  to  givehima 
right  to  appeal.  His  complaint  is  not  that 
the  board  have  done  the  works,  but  that 
they  have  spent  far  too  large  a  sum  over 
them.    Notice  of  demand,  with  an  inti- 
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mation  that  unless  Mr.  Taylor  paid  he 
would  be  summoned,  i^  notice  of  a  decision 
to  make  him  pay  and  not  to  treat  the 
expenses  as  private  improvement  expenses. 
Notice  of  an  apportionment  of  a  sum 
total  between  the  various  owners  is  not  a 
notice  of  a  decision  of  the  board  intended 
to  confer  a  right  of  appeal.  The  Legisla- 
ture has  provided  a  proper  remedy  in  such 
a  case — namely,  arbitration. 

Agydn,  if  the  Local  Government  Board 
had  jurisdiction  to  entertain  any  appeal 
on  the  part  of  Mr.  Taylor,  they  cannot  be 
prohibited  from  proceeding  with  it  on  the 
ground  that  they  may  perhaps  fcake  into 
consideration  on  that  appeal  matters  which 
do  not  properly  arise  upon  the  appeal. 
The  appeal  is  fjrom  the  deoidon  that  this 
sum  of  money  is  to  be  recovered  sum- 
marily; it  cannot  be  denied  that  the 
board  are  entitled  to  entertain  that  appeal ; 
and  upon  such  appeal  it  is  contended  that 
Mr.  Taylor  is  entitled  to  argue  any  ground 
before  the  Local  Government  BcSurd  to 
shew  why  the  determination  of  the  local 
board  should  not  be  carried  out.  Hie 
determination  is  this,  '^  We  will  make  you 
pay  252Z.  for  the  expenses  of  this  work." 
From  that  determination  Mr.  Taylor  has 
appealed  within  proper  time.  Upon  that 
appeal  he  is  entitled  to  argue  any  ground 
for  the  purpose  of  shewing  why  he  s^Jl  not 
be  compelled  to  pay.  The  Legislaturo 
intended  to  give  the  Local  Government 
Board  the  widest  possible  discretion  in 
matters  of  appeal ;  they  aro  empowered  to 
''  make  such  order  in  i^e  matter  as  to  the 
said  board  may  seem  equitable."  If  once 
the  case  comes  within  the  268th  section, 
and  there  is  power  to  entertain  an  appeal, 
the  Local  Government  Board  may  go  into 
the  whole  matter. 

lastly,  prohibition  is  not  a  proper 
remedy  at  all  to  the  Local  Government 
Board.  Prohibition,  doubtless,  lies  to 
all  inferior  Courts;  but  this  tribunal  is 
not  a  Court  at  all.  The  mere  fact  that 
somebody  exercises  a  judicial  function  will 
not  constitute  such  body  a  Court,  so  as  to 
enable  prohibition  to  go. 

Charles,  Q.O.,  and  A.  T.  Lawrence,  in 
support  of  the  rula — ^This  appeal  is  alto- 
gether out  of  time,  and  none  of  the  grounds 
gf  complaint  can  now  be  entertained  by 


the  Local  Government  Board.  If  it  was 
intended  to  challenge  the  propriety  of  tibe 
works,  or  their  cost,  that  should  have  been 
done  within  twenty-one  days  from  when 
the  notice  to  do  them,  or  of  their  cost,  was 
received.  Having  done  neither,  and  hav- 
ing allowed  three  months  to  dapse,  the 
amount  settled  as  Mr.  Taylor's  proportion 
has  become  binding  and  conclusive  upon 
him.  It  is  too  late  on  any  appeal  from 
the  demand  note,  or  rather  the  decision  of 
which  the  demand  note  is  notice,  to  chiil« 
lenge  the  original  necessity  of  the  work, 
ajid  the  cost  at  which  tibe  local  board 
have  done  it ;  the  only  thing  open,  then  (if 
anything),  is  to  appeal  against  the  decision 
of  whi(£  that  is  notioCy  namely,  to  levy 
the  amount  summarily,  and  not  by  way  c^ 
private  improvement  expenses,  a  ground 
which  the  applicant  has  expressly  dis- 
claimed any  intention  of  taking  advantage 
of.  The  appeal  insisted  upon  is  no  longer 
open,  though  possibly  an  appeal  may  lie 
upon  something  else. 

[NoBTH,  J. — Can  we  prohibit  because 
wrong  grounds  of  appeal  aro  suggested  t] 

It  is  contended  that  the  whole  appeal  is 
wrong,  and  that  there  is  absolute  want 
of  jurisdiction.  The  question  whether 
thero  is  jurisdiction  or  not  to  entertain 
a  particular  appeal  must  depend  upon 
what  is  brought  beforo  the  Court  on  affi- 
davit; that  being  so,  Mr.  Taylor^s  admis- 
sions condusiveiy  shew  that  the  appeal 
on  the  question  he  desires  to  raise  is  out  of 
time.  The  ground  of  appeal  raised  by  the 
memorial  is  abandoned,  and  the  very  object 
of  compelling  an  appellant  to  state  the 
grounds  of  his  complaint  in  his  memorial  is 
that  both  parties  may  know  what  they  are 
going  to  fight  about.  The  test  of  whether 
prohibition  will  lie  or  not  in  a  case  like 
the  present  depends  upon  whether  the 
Local  Government  Board  is  a  tribunal 
exercising  judicial  discretion,  whidi  it 
clearly  does  under  the  provisions  of  the 
268th  section. 

[The  following  cases  wero  cited  during 
the  argument :  —  T?^  Tottenham  Local 
Board  v.  Bowell  (2),  Orece  v.  Hunt  (3), 

(2)  46  Law  J.  Rep.  Bzch.  432 ;  Law  Bep.  1 
Bz.  D.  514. 

(3)  46  Law  J.  Rep.  M.O,  202 ;  Law  Rep.  9 
9.B.  D.  389, 


Vql.  51.] 

The  Queen,  v.  Loeal  6hvemmeHt  Board. 

Simeox  ▼.  The  Ham/dawcrth  Loeal  Board 
4),  ffesketh  y.  The  Atherton  Local  Board 
5),  Cook  y.  The  Ipswich  Local  Board  (6), 
The  Mayor  of  London  y.  Cox  (7),  Bayly 
y.  fTifiktfwon  (8),  ITt&on  y.  TA^  ifavor  o/ 
BoUon  (9),  judgment  of  Hannen,  J.J 
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Gaoys,  J. — ^In  this  caae  the  rule  nisi 
was  granted  calling  upon  "the  Local 
Goyemment  Board  and  George  Taylor 
to  shew  cauae  why  a  writ  of  prohibition 
should  not  issue,  directed  to  them,  to 
prohibit  them  from  proceeding  further  in 
the  matter  of  a  certain  appeal  by  the 
said  G^rge  Taylor  against  the  demand 
made  upon  him  by  the  Penarth  local 
board  for  the  payment  of  seyeral  sums, 
amounting  in  the  aggregate  to  2621.  lOa.  9c?., 
allied  to  be  due  by  him  for  priyate  im- 
proyement  works  in  respect  of  premises  in 
Kymin  Lane."  Now  I  obserye  that  the 
rule  is  general  in  its  terms,  and  I  see  it 
prohibits  the  Local  Goyemment  Board  and 
Geoige  Taylor  from  proceeding — ^that  is, 
proceeding,  in  fact,  by  way  of  appeal 
against  the  demand  for  262L  10s.  9d»  If 
we  were,  therefore,  to  prohibit  him  in  the 
tenns  of  this  rule,  we  i^ould  prohibit  him 
from  any  appeal  at  all.  We  imould  enjoin 
or  prohibit  him,  and  say,  "  You  are  not  to 
proceed  in  appealing  a^inst  this  charge 
upon  you  of  252/.  10«.  9d"  I  am  of 
opinion  that  this  rule  should  be  dis- 
cbaiged* 

Fust  of  aU,  I  think  the  rule  which  was 
granted,  if  we  made  it  absolute,  would  be 
a  rule  for  an  absolute  prohibition  against 
his  proceeding  in  any  way.  Now  he  has, 
and  it  is  admitted  that  he  has,  a  right 
of  appeal  under  the  268th  section.  The 
268&  section  is,  '^  that  where  any  person 
deems  himself  aggrieyed  hy  the  decision  of 
the  local  authority  in  any  case  in  which 
the  local  authority  are  empowered  to  re- 
ooyer  in  a  summary  way  any  expenses 

(4)  Ante,  p.  168 ;  Law  Rep.  8  Q.B.  D.  39. 
(6)  43  Law  J.  Rep.    M.C.  87 ;  Law  Rep.  9 
Q.B.  4. 

(6)  40  Law  J.  Rep.  M.O.  169 ;  Law  Rep.  6 
Q.B.  451. 

(7)  36  Law  J.  Rep.  Ezch.  226 ;  Law  Rep.  2 
B.  ft  It.  App.  239. 

(8)  16  Com.  B.  Rep.  N.S.  161 ;  83  Law  J. 
Rep.  M.0. 161. 

(9)  41  Law  J.  Rep.  H.C.  4 ;  Law  Rep.  7  Q.B. 
at  page  106. 


incurred  by  them,  or  to  declare  such 
expenses  to  be  priyate  improyement  ex- 
penses, he  may,  within  twenty*  one  days 
after  such  decision,  address  a  memorial  to 
the  Local  Goyemment  Board  stating  the 
grounds  of  his  complaint,  and  the  Local 
Goyemment  Board  may  make  such  order 
in  the  matter  as  to  the  said  board  may 
seem  equitable."  Now  he  has  complied 
with  thisd^  He  has,  within  twenty-one 
days  after  notice  had  been  giyen  him  of 
some  decision, — I  will  not  say  what  at 
present — addressed  a  memorial  to  the 
board,  and  therefore  he  has  come  within 
this  clause;  and  it  is  admitted  that  he 
undoubtedly  has  a  right  of  appeal,  and 
that  he  was  within  time  as  to  tliat  appeal 
upon  the  question  whether  the  board  can 
recoyer  it,  as  they  say  they  can  do,  in  a 
summary  manner,  or  whetiier  they  will 
declare  Uie  expenses  to  be  priyate  improve- 
ment expenses,  in  which  case  the  expenses 
will  be  a  charge  upon  the  land  and  thrown 
oyer  a  great  many  years.  Now  if  we  were 
to  prohibit  in  the  terms  of  this  rule,  we 
should  preyent  his  appealing  upon  that 
which  it  ia  admitted  he  is  entitled  to  appeal 
upon;  and  the  grounds  upon  which  we 
are  asked  to  do  that,  is  because  in  his  me- 
morial of  appeal  he  has  not  stated — either 
not  stated  at  all  or  not  stated  with  sufficient 
accuracy — ^that  the  only  ground,  or  that 
one  of  the  grounds,  upon  which  he  seeks 
to  appeal  is  against  these  expenses  of  250^. 
odd  being  recoyered  from  him  in  this 
summary  manner. 

Now  I  am  of  opinion,  although  perhaps 
it  will  be  unnecessary  to  go  so  £Ehr,  that 
the  memorial  is  not  condusiye  upon  him 
— if  he  is  in  time  and  has  a  right  to  appeal 
— ^because  he  has  failed  to  state  the  right 
ground  upon  which  he  may  appeal,  or 
has  stated  it  incorrectly.  Nothing  has 
been  shewn  me  in  the  arguments  of  this 
case  that  if  any  mistake  has  been  made  in 
the  memorial,  the  tribunal  of  appeal,  if  I 
may  so  call  it,  may  not  amend  that,  or 
allow  him  to  amend  that.  The  memorial 
is  necessaxy  as  to  fixing  the  time,  because 
this  memorial  is,  in  fieu)t,  a  notice  of  appeal, 
and  he  must  do  that  within  twenty-one 
days  after  the  notice  of  the  decision  to  him. 

But  it  appears  to  me  that  after  that,  the 
memorial  is  a  matter  of  procedure  only, 
and  not  binding  and  condusiye,  and  it  is 
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not  always  to  be  taken  bj  tbe  Ck>iirt  as 
the  only  matter  upon  which  the  Court  of 
Appeal  can  decide.  It  certainly  would 
be  otherwise  very  dangerous,  beoBiuse  we 
should  in  all  cases  similar  to  this  have  a 
person  virtually  deprived  of  his  appeal, 
unless  his  memorial  was  most  skilfully 
drawn,  and  unless  it  was,  when  scanned 
by  an  acute  lawyer,  found  sufficient  to 
properly  state  his  grounds  of  appeal. 

I  thmk,  therefore,  that  it  would  be  un- 
reasonable and  a  great  hardship  upon  the 
party  having  otherwise  a  clear  right  of 
appesd.  Therefore,  I  certainly  am  of 
opinion  that,  even  if  the  true  ground 
of  appeal  had  been  omitted  altogether 
from  this  memorial,  that  would  not  pre- 
vent the  Local  Government  Board  from 
allowing  him  to  go  into  it,  if  he  could 
satisfy  them  that  he  was  fairly  entitled  to 
go  into  it.  It  is,  however,  unneoessaiy  to 
decide  that  point,  for  two  reasons :  first  of 
aU,  I  think  this  memorial,  not  perhaps  in 
the  best  possible  terms,  does  include  the 
admitted  ground  of  appeal,  because  at  the 
conclusion  he  says, ''  Under  the  above  div 
cnmstanoes  "  (having  given  a  narration  of 
them  in  considerable  detail),  "  I  address 
this  memorial  to  the  Local  Government 
Board,  so  that  I  may  learn  whether  the 
board  consider  that  it  is  equitable  " — ^the 
words  in  section  268  are,  "  the  board  may 
make  such  order  in  the  matter  as  the  said 
board  may  deem  equitable'' — "that  I 
should  pay  the  heavy  sums  sought  to  be  en- 
forced against  me,  which  I  submit  (for  the 
foregoing  reasons)  are  excessive."  Now 
that,  no  doubt,  coupling  the  last  pert, 
would  seem  to  shew  that  he  objects  against 
the  excess  of  the  sums ;  but  it  seems  to  me 
equally  a  complaint  that  he  is  called  upon  to 
pay  the  heavy  sum  of  252/.,  and  that  under 
this  clause  he  may  fairly  say  to  the  board, 
"  Well,  if  you  do  not  consider  the  sums 
excessive,  still  they  are  excessive  to  me, 
and  I  shall  ask  you  to  allow  me  to  pay 
them,  in  &ct,  by  instalments,  or,  in  the 
alternative,  to  declare  them  to  be  private 
improvement  expenses,  because  then  I  shall 
not  have  to  pay  the  252/.  down,  but  shall 
have  it  spreetd  over  a  number  of  years." 
I  think  he  is  quite  within  that  case.  Upon 
those  grounds  I  think  we  should  be  legally 
wrong  if  we  prevented  his  appeal  being 
beard,  and  granting  what  we  are  required 


to  do  by  the  rule  in  this  case,  and  what 
we  should  grant  if  it  were  made  absolute^ 
a  prohibition  against  his  appeal. 

But,  secondly,  upon  the  main  point 
which  has  been  argued  here,  and  which 
turns  upon  section  268  and  section  257, 
I  do  not  really  read  or  construe  section 
257  in  the  same  way  as  the  learned  counsel 
in  support  of  the  rale  construe  it.  It  is 
necessary  to  read  again  the  portion  of  sec- 
tion 268  which  applies  to  this  case : ''  Where 
any  person  deems  himself  aggrieved  by  the 
decision  of  the  local  authori^  in  any  case 
in  which  the  local  authority  are  empowered 
to  recover  in  a  summary  manner  any  ex- 
penses incurred  by  them,  or  to  declare 
such  expenses  to  be  private  improve- 
ment expenses,  he  may,  within  twenty- 
one  days  after  notice  of  such  decision,  ad- 
dress a  memorial  to  the  Local  Grovemment 
Board."  Now  there  is  nothing,  curiously 
enough,  in  this  Act,  under  the  first  al- 
ternative, which,  in  the  ordinary  sense 
of  the  word  **  dedsion,''  can  be  called  a 
decision.  The  whole  matter  is  a  series  of 
consecutive  steps.  First,  the  local  board 
have  to  give  notice  to  the  owner  of  the 
property  that  he  is  to  do  certain  repairs. 
It  may  be  in  one  sense  of  the  word  a 
"  decision,"  but  it  is  not  done  by  anything 
like  an  order  or  judgment  of  a  tribunaL 
It  is  merely  to  give  him  notice  to  do  it. 
It  may  be  said  that  imports  a  decision  that 
he  shall  do  it.  It  is  very  difficult  to  say 
that  that  necessarily  does  import  a  decision, 
because  they  may  give  him  a  notice  to  do 
certain  repairs,  and  the  next  day  or  week 
afterwards  they  may  find  out  that  they 
either  want  more  or  less  repairs.  Each  <^ 
those  would  be  a  decision  if  we  are  to  count 
the  former  as  a  decision. 

Then  again,  they  are  to  give  him  notice 
of  apportionment, — ^that  is,  of  the  share  of 
the  repairs  to  which  his  property  is  liable 
—because  if  he  does  not  do  it  upon  their 
notice,  they  are  empowered  then  to  do  it 
themselves,  and  of  that  they  may  give 
notice.  Now,  are  each  of  those  decisions, 
or  notices  of  a  dedsion  1  It  is  very  difficult 
to  say  what  the  particular  decision  referred 
to  in  the  section  is,  where  there  is  nothing 
in  the  Act,  except  perhaps  the  order  which 
is  spoken  of  with  regard  to  private  im- 
provement expenses,  which  in  ordinaiy 
legal  construction  can  be  called  a  'Me* 
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cisicm."    The  Act  must  mean  aomethingi 
and  therefore  we  must  take  it  that  there 
is  something  which  imports  a  decision. 
Now,  certainly,  with  reg^oti  to  the  first  of 
the  three  notices — ^because  there  are  three 
notices  given  in  this  case — the  first  was  a 
notice  to  do  the  paving  work ;  the  second 
was  a  notice  that  the  surveyor  had  ap- 
portioned a  sum  as  Mr.  Taylor's  share  of 
doing  that  work ;  and  the  third  notice  was 
a  demand  for  payment  of  the  amount  of 
the  apportionment  by  the  surveyor,  and  a 
notice  that,  in  default  of  that,  they  would 
proceed  soiLiDarily.  as  stated  in  section  268. 
Now  this  last  one  is  a  notice  of  some  de- 
dffion.    Whether  it  means  a  notice  of  the 
first,  or  the  last,  or  of  all  the  decisions, 
may  be  doubtful,  but,  at  all  events,  it  was 
a  notice  of  some  decision,  and  it  is  the  first 
time  upon  which  he  has  received  any  notice 
to  this  efiect,  that  he  is  thereby  required 
to  pay  the  sum  with  which  they  allege  him 
to  be  chargeable. 

Now  within  twenty^one  days  of  that  he 
has  appealed  and  hais  addresiBed  a  memo- 
rial, and  as  to  that  he  is  in  time.  It 
is  argued  that  each  of  these  steps  is  a 
decision,  and  in  order  to  entitle  him  to  ap- 
peal, he  should  have  appealed  against  each 
of  these  steps,  but  more  particularly  against 
the  ai^rtionment,  within  twenty -one  days. 
The  learned  counsel  in  support  of  the  rule 
contend  that  Mr.  Taylor  cannot  now 
appeal  in  any  way  against  either  the  ap- 
portionment— ^that  is,  a  decision  of  the 
sum  which  is  i^portioned  as  his  share— <yr 
against  the  total  sum  for  expenses  for  which 
all  the  different  contributories— if  I  may 
so  call  them — ^would  be  liable,  because^ 
under  section  257,  the  time  has  expired 
for  any  possiUe  appeal,  because  not  only 
is  the  apportionment  by  the  surveyor 
binding,  but  the  actual  sum  upon  wluch 
sum  he  does  apportion  is  also  binding. 
Now  these  are  the  words  of  the  portion  of 
the  section  which  refers  to  this :  "  Where 
such  expenses  have  been  settled  and  ap- 
portioned by  the  surveyor  of  the  locad 
authority  as  payable  by  such  owner,  such 
apportionment  shall  be  binding  and  con- 
clusive upon  such  owner,  unless  within 
three  months  from  service  of  notice  on 
him  by  the  local  authority  or  their  sur- 
veyor of  the  amount  settled  by  the  sur- 
veyor to  be  due  from  such  owner,  he  shall 


127 


by  written  notice  dispute  the  same."  Now, 
it  has  been  argued  that  these  words,  *'  shall 
be  binding  and  conclusive,"  apply  not  only 
to  the  apportionment — that  is  to  say,  to  the 
relative  share  which  is  apportioned  to  the 
particular  owner — ^but  also  to  the  amount 
of  that  sum  which  is  apportioned  to  him ; 
and  not  only  that,  but  also  to  the  total 
amount  of  expenses  out  of  which  the  sum 
so  apportioned  is  applied  to  him  as  the 
share  upon  which  he  is  to  pay.     I  own  I 
have  felt  some  doubt  as  to  Uie  meaning  of 
this  clause,  but  I  have  come  to  the  con- 
clusion that  all  the  clause  does  mean  is, 
that  it  is  binding  as  to  the  apportionment ; 
but  it  is  not  binding,  at  all  events,  as  to 
the  total  sum.  He  must  take  the  apportion- 
ment as  final,  and  if  the  total  sum  be 
admitted,  and  the  apportionment  is  pro- 
per, then,  of  course,  the  share  of  the  sum 
also  becomes  binding.     But,  in  my  judg- 
ment, the  section  is  not  applicable  to  the 
assessment  of  the  total  expenses  for  the 
district,  but  only  applicable  to  the  relative 
proportion  which  he  will  have  to  pay,  as- 
suming that  such  expenses  for  the  work 
to  be  done  are  correct,  and  the  works  are 
themselves  proper  to  be  done. 

Now  if  the  words  "  such  i^portionment 
shall  be  binding  and  conduaive  upon  such 
owner"  stood  alone,  there  could  be  no 
doubt,  at  least  in  my  mind,  that  such  ap- 
portionment would  mean  the  apportion- 
ment, and  the  apportionment  only.  Then 
is  it  altered  by  the  subsequent  words  of 
the  section,  which  say  that  **  unless  within 
three  months  from  service  of  notice  on 
him  by  the  local  authority  or  their 
surveyor  of  the  amount  settled  by  the 
surveyor  to  be  due  from  such  owner,  he 
shall  by  written  notice  dispute  the  same  "  I 
In  my  judgment  that  only  refers  to  the 
provisions  of  what  the  notice  must  contain, 
because  the  notice  of  apportionment  must 
give  him  notice  of  what  sum  is  claimed— 
otherwise  he  would  not  know  what  was 
asked  from  him,  and  therefore  it  is  neces- 
sary that  it  should  give  the  notice  of  the 
sum  claimed ;  but  it  does  alter  the  previous 
part  of  the  clause,  which  says,  not  that 
such  apportionment  shall  be  binding  both 
as  to  the  apportionment  and  as  to  the 
sum,  but  oxdy  such  i4>portionment  shall 
be  binding ;  and  therefore  it  seems  to  me 
that  the  last  half  of  the  section  does  not 
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alter  the  ordinary  grammatical  meaning 
of  the  term  '^  sach  apportionment,"  but  it 
is  only  a  proviso  of  what  the  notice  shall 
contain.  In  other  words,  every  notice 
shall  not  be,  "  I  hereby  give  yon  notice 
that  you  are  apportioned  to  pay  one-tenth 
of  the  total  expenses  incurred,"  but  that 
"  You  are  required  to  pay  200^.,"  or  what, 
ever  it  may  be,  being  one-tenth  of  the 
total  expenses,  being  a  proviso  that  the 
notice  shall  be  explicit  as  to  the  sum  and 
as  to  the  apportionment.  Now,  if  we  look 
at  the  actual  notice  of  apportionment,  it 
certainly  does  not  look  like  a  decision.  It 
is  framed  in  these  words  :  ^'  Whereas  the 
expenses  incurred  by  the  said  urban  sani- 
tary authority,  in  levelling,  paving,  metal- 
ling, making,  flagging  and  channelling  the 
said  lane,  amount  to  the  sum  of  375/.  odd." 
There  is  no  decision  in  that ;  there  is  no 
statement  how  that  is  arrived  at.  All 
they  say  is,  '^  We  have  incurred  these  ex- 
penses ;  we  have  paid  this  money."  It  is 
veiy  difficult  to  say  that  that  is  a  decision 
from  which  he  is  to  appeal  within  twenty- 
one  days.  What  is  he  to  appeal  from? 
The  only  question  upon  such  an  appeal 
would  be,  *'  Have  you  incurred  expenses, 
or  have  you  not  f "  The  local  board  say, 
''  We  have  incurred  expenses ;  here  are 
the  vouchers ;  we  have  incurred  expenses 
to  the  amount  of  375Z.,  and  therefore  this 
appeal  must  be  decided  in  our  &vour." 
'Dierefore,  according  to  the  terms,  it  is 
only  a  notice  that  they  have  spent  those 
sums  of  money.  Then  it  goes  on  to  say, 
''  I,  the  undersigned,  being  the  surveyor, 
in  pursuance  of  the  150th  section,  do 
hereby  apportion"  so  much.  That  may 
possibly  be  a  decision ;  it  may  be  a  notice 
that  the  surveyor,  at  all  events,  has  de- 
cided that  he  apportions  the  sum  named 
to  the  particnlar  person.  It  does  not 
touch  at  the  i^ctitude  or  otherwise  of  the 
first  clause,  namely,  whether  the  expenses 
incurred  are  proper  expenses  or  not.  It 
is  a  notice,  and  a  notice  of  apportionment, 
and  in  that  sense  may  be,  and  I  think 
is,  a  deciaion  of  tiie  apportionment.  Now 
that  *'  apportionment "  bears  the  meaning  I 
have  put  upon  it,  and  which  was  my  first 
impression,  though  I  confess  it  was  shaken 
by  the  argument  of  Mr.  Charles,  is  dear, 
prima  fade  at  all  events,  from  the  opinion 
of  the  learned  Judges  in  the  case  of  Hes* 


keth  V.  The  Atherton  Local  Board  (5). 
There  the  question  was  this :  the  owner 
disputed  his  liability,  and  said  the  high- 
way was  repairable  by  the  inhabitants  at 
large — and  therefore  Uie  question  was  un- 
doubtedly not  quite  the  same  as  here;  but 
there,  in  giving  judgment,  Mr.  Justice 
Blackburn  says,  '*  Section  63  "  (which  I 
may  take  it  is  in  the  same  words  as  this 
section;  it  uses  the  word  '' proportion," 
but  it  really  is  admitted  by  the  counsel 
in  argument  to  be  substantially  the  same 
as  section  257  of  tiie  present  Act)  **  is  con- 
fined to  the  apportionment,  and  it  is  that, 
and  that  alone,  that  is  made  conclusive 
and  binding.  The  Justices  were  there- 
fore wrong  in  deciding  that  it  was  not 
open  to  the  appellant  to  prove  that  the 
street  was  an  ancient  highway." 

But  the  words  of  Mr.  Justice  Qnainare 
stronger,  because  he  says, ''  I  am  quiteof  the 
same  opinion.  It  is  dear  that  by  section  63, 
all  that  is  made  binding  on  the  owners  is 
the  apportionment  according  to  their  front- 
age. And  if  a  notice  had  been  given  by 
the  appellant  that  he  disputed  the  appoiv 
tionment^  and  the  matter  had  gone  before 
an  arbitrator,  it  is  dear  that  this  question 
of  highway  or  no  highway  could  not  have 
been  raised."  Then  Mr.  Justice  Archi- 
bald isaid,  *^  The  language  of  ihe  section  is 
quite  clear.  It  is  the  aj^rtionment  only 
that  is  made  conclusive  and  binding  on 
the  owner,  assuming  the  liability  to  exist." 
The  three  Judges  say  that  the  appor- 
tionment is  binding  only  as  to  the  appor- 
tionment ;  but  Mr.  Justice  Archibald  adds, 
'^  assuming  the  liability  to  exist" .  Now, 
without  taking  that  as  a  binding  judg- 
ment, it  is  to  my  mind  a  strong  authoritjr 
that  the  leanied  Judges  in  that  case 
construe  that  section  as  I  construe  it  in 
the  present  case,  and  that  the  only 
binding  and  conclusive  qualification  oi 
the  section  is  as  to  the  apportionment^* 
that  is  to  say,  binding  and  conclusive  as 
to  such  apportionment,  the  words  being 
"  such  apportionment  shall  be  binding  and 
conduaive." 

There  are  many  parts  of  the  Act,  which 
makes  it  very  improbable  that  it  could 
have  been  intended  to  be  binding,  not  only 
as  to  the  apportionment,,  but  as  to  the 
actual  expenses  which  the  local  board  hiid 
thought  fit  to  spend ;  and  also  there  js,  to 
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my  mind,  very  grave  doubt  whether,  if  that 
be  so,  in  this  case  there  is  any  decision  to 
that  effect.  There  is  a  decision  of  the  sur- 
veyor aa  to  his  apportionment ;  but  there  is 
no  decision  of  the  board ;  and  no  notice  of 
demand  upon  him  bearing  upon  the  total 
amount  of  expenses  which  they  say  they 
have  incurred,  and  which  they  do  not  even 
say  *^  we  have  decided  to  be  the  proper 
expenses  for  these  repairs/'  but  meroly 
expenses  which  they  say  they  have  in- 
curred. 

Now  there  are  other  cases  which  have 
been  cited  which  bear  perhaps  more  or  less 
directly  or  indirectly  upon  the  matter. 
There  is  the  case  of  Oreee  v.  Hunt  (3),  to 
which  I  called  Mr.  Charles's  attention 
yesterday.  In  that  case  what  was  decided 
was  this  :  "  Where  works  are  executed  by 
a  local  authority  for  the  improvement  of  a 
street,  under  11  <fe  12  Vict.  c.  63.  s.  69,  and 
21  <fe  22  Yict.  c.  98.  s.  63,  and  the  expenses 
chai^ged  upon  the  owners  fronting  the 
street,  it  is  necessary,  before  summary  pro- 
ceedings can  be  taken  for  the  recovery  of 
the  amount  apportioned  upon  any  such 
owner,  that  a  demand  of  payment  of  the 
sum  so  apportioned  should  be  served  upon 
him,  and  the  six  months  within  which  the 
summary  proceedings  must  be  taken*' — 
that  is,  under  the  1 1  &  12  Vict.  c.  43 — "  are 
to  be  reckoned  from  such  notice  of  demand." 
Kow  there  was  no  notice  of  demand  in  this 
case  until  within  three  weeks  of  the  time 
when  this  memorial  of  appeal  was  pre- 
sented ;  and  in  a  subsequent  CBoe—JSimcax 
V.  The  Hcmdevxtrih  Load  Board — ^in  which 
I  presided  in  Court,  where  there  was  an 
earlier  notice  served  upon  the  appellant, 
stating  that  their  surveyor  had  settled  that 
2 13^.  odd  was  due  from  the  appellant  in 
respect  of  his  premises,  and  that  they 
thereby  required  payment  of  that  amount, 
sndii  notice  was  held  not  to  be,  in  fact,  a 
notice  of  demand  under  section  257 — ^thia 
very  section.  I  say  there,  '*  The  notice  of 
demand  is  made  three  months  after  the 
service  of  the  notice,  and  an  unnecessary 
demand  made  before  this  period  has  elapsed 
is  immaterial."  Until  the  third  notice 
here  given,  Mr.  Taylor  had  not  had 
any  notioe  of  demand  served  upon  him. 
He  had  not  been  called  upon  to  pay 
this  money.  I  am  of  opinion  that  that  is 
the  notioe  of  decision  in  this  case,  and  I 
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think  the  only  one  which  has  been  given. 
I  do  not  think  the  others  really  did  amount 
to  a  decision  for  the  purpose  of  this  appeal. 
Therefore  upon  these  two  grounds — ^first  of 
all,  that  he  is  undoubtedly  entitled  to  some 
appeal  and  is  not  precluded  by  his  memo- 
riflJ  from  stating  the  admitted  grounds; 
secondly,  from  the  construction  of  the  sec- 
tion— I  am  of  opinion  this  prohibition 
should  not  issue. 

Of  course,  if  ex  dehUo  juetUice  the  party 
aggrieved  here  is  entitled  to  the  writ,  I 
could  not  refuse  it,  however  injurious  I 
might  think  it  to  the  general  interest  of 
justice ;  but  certainly  I  am  not  sorry  that 
we  can  come  to  the  conclusion  at  which  we 
have  arrived,  seeing  that  the  tribunal  is  a 
valuable  one  — namely,  that  it  is  a  tribunal 
having  wide  powers  to  look  equitably  into 
the  matter — and  it  is  extremely  important 
to  parties  who  are  saddled  with  consider- 
able expenses,  all  depending  practically 
upon  the  surveyor  who  has  to  look  into 
those  expenses,  and  who  frequently  is  not 
a  very  economical  person,  that  their  power 
of  appeal  should  not  be  restricted.  Upon 
the  question  whether  prohibition  will  lie 
to  an  equitable  tribunal  of  this  kind,  I 
entertain  grave  doubts,  but  it  is  not  neces- 
sary that  I  should  express  any  opinion. 

NoBTH,  J. — One  of  the  points  in  this 
case  seems  to  me  an  important  one— 
namely,  the  construction  of  the  Public 
Health  Act — and  inasmuch  as  it  may  affect 
other  cases  besides  the  present,  I  will 
briefly  state  the  view  I  take  of  it.  The 
first  important  section  is  the  150th.  That, 
read  shortly,  provides  this,  that  where  any 
street  within  an  urban  district,  not  being 
a  highway  repairable  by  the  inhabitants  at 
large,  or  the  carriage-way,  footway  or  any 
other  part  of  such  street,  is  not  sewered, 
paved,  &c.,  to  the  satisfaction  of  the  urban 
authority,  such  authority  may,  by  notice 
addressed  to  the  respective  owners  or  occu- 
piers of  the  premises  fronting,  adjoining 
or  abutting  on  such  parts  thereof  as  may 
require  to  be  sewered,  and  so  on,  require 
them  to  sewer,  level,  pave,  metal,  flag, 
channel  or  make  good,  or  to  provide  proper 
means  for  lic^ting  the  same  within  a  time 
to  be  specined  in  such  notioe.  Before 
giving  that  notice,  certain  plans  are  to  be 
prepared,  but  that  is  not  material  for  this 
purpose.    Then  follows  this  important  part 
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of  the  section :  ''  If  sach  notice  is  not  com- 
plied with,  the  urban  authority  may,  if 
they  think  fit,  execnte  the  works  mentioned 
or  referred  to  therein,  and  may  recover  in 
a  summary  manner  the  expenses  incurred 
by  them  in  so  doing  irom  the  owners  in 
default,  according  to  the  frontage  of  their 
respective  premises,  and  in  finch  proportion 
as  is  settled  by  the  surveyor  of  the  urban 
authority,  or  (in  case  of  dispute)  by  arbi- 
tration in  manner  provided  by  this  Act,  or 
the  urban  authority  may  by  order  declare 
the  expenses  so  incurred  to  be  private  im- 
provement expenses."  Now,  in  proceeding 
under  that  section,  what  decision  has  the 
board  to  arrive  at  1  It  is  only  suggested 
in  this  case  that  there  are  three  points,  or 
at  most  four,  at  which  any  decisions  are 
oome  to  at  all.  The  first  is  a  decision  said 
to  be  arrived  at  on  notice  being  given  of  it 
to  Mr.  Taylor,  the  landowner,  when  he 
bad  notice  given  him  in  the  first  instance 
requiring  bun  to  do  the  work.  Now  is 
that  a  decision  of  anything)  The  notice 
recites  first  of  all  that  the  street  is  not 
levelled,  paved,  kcy  to  the  satisfaction  of 
the  board.  If  there  is  a  decision  there  of 
any  sort  it  is  simply  that  it  is  not  paved, 
Ac,  to  their  satisfaction,  and  from  that  I 
do  not  think  that  any  appeal  could  possibly 
lie.  That  is  a  matter  which  they  are  the 
persons  to  judge  of,  and  if  they  say  it  is 
not  levelled  to  their  satisfaction,  there  is 
no  possibility  of  any  Court  to  which  an 
appeal  is  directed  saying  that  it  was  levelled 
to  their  satisfiiction.  Then  they  go  on: 
''  Whereas  your  premises  front,  adjoin  or 
abut  on  certain  parts  of  the  said  street, 
which  require  to  be  levelled,  metalled, 
flagged,  kerbed  and  channelled."  That  is 
not  a  decision  at  all.  That  is  a  mere  state- 
ment of  £act  about  which  there  could  be  no 
possible  appeal  Then  it  proceeds  :  '^  Now, 
therefore,  the  said  local  board  give  you 
notice  to  level,  pave,  Ac.,  within  the  space 
of  twenlTjT-one  days  from  the  date  hereof." 
And  then  it  recites  in  very  full  detail  the 
exact  nature  of  the  works  that  are  required 
to  be  done  under  that  notice.  But  I  re- 
mark, in  passing,  that  there  is  nothing 
whatever  in  this  notice  indicating  any  de- 
cision by  the  board  that  they  would  do  the 
work  in  case  the  owner  does  not  do  it. 
Thf^re  is  not  a  word  about  that  at  all.  At 
that  time,  of  course,  they  could  not  tell 


whether  they  would  have  to  do  it  or  not. 
They  could  not  tell  whether  the  owner 
would  do  it.  That  is  not  a  deoiaion  that 
he  should  do  it  in  any  sense.  It  is  optional 
with  him  whether  he  should  do  it  or  not, 
and  if  he  does  not  do  it  there  is  no  penalty 
they  can  enforce  against  him.  He  cannot 
be  compelled  to  do  it,  and  the  only  altera 
native  is  that  the  board  in  particular  cases 
may  do  it  themselves  if  they  please  instead 
of  leaving  it  undone.  Therefore,  so  £ur  as 
this  notice  goes,  it  seems  to  me  not  to  be 
a  notice  of  decision  on  any  point  whatever, 
unless  indeed  it  were  that  the  street  was 
not  levelled  to  the  satis&ction  of  the  board, 
which  is  not  a  point  in  respect  to  whidb 
anybody  suggests  there  is  an  appeal  Now 
the  next  thing  that  happens  is  this,  the 
landowner,  Mr.  Taylor,  not  having  done 
the  works,  the  board  themselves  proceed 
to  do  them,  and  some  little  time  after- 
wards, the  works  having  been  done,  the 
notice  was  given  to  their  surveyor  to 
which  my  brother  Grove  has  referred. 

Now  I  notice  in  respect  to  this  section, 
that  it  does  not  give  the  power  thereto 
the  surveyor  of  settling  anything  whatever 
except  the  proportion  which  each  land- 
owner is  to  pay  out  of  the  totaL  He  is 
not  to  settle  what  works  are  to  be  done — 
the  board  is  to  do  that;  and  all  that  he 
has  to  do  is  a  thing  which  is  deputed  to 
him  and  not  the  board — namely,  to  settle 
the  proportions  which  the  owners  in  default, 
according  to  the  frontage  of  their  premises, 
are  to  pay.  He  is  to  settle  that.  Then  in 
the  notice  which  is  given,  all  that  he  does 
is,  in  my  view,  what  is  exactly  his  duty 
under  this  section.  In  such  notice  there  is 
one  thing  only  which  can  be  called  a  deci- 
sion of  any  sort.  There  is  no  decision  as  to 
what  the  expenses  incurred  were  to  be; 
there  is  a  mere  statement  of  what  the  ex- 
penses had  been,  which  is  not  a  decision ; 
but  there  is  a  decision  by  him  of  what  the 
portion  of  Mr.  Taylor  is  out  of  the  total 
sum  which  had  actually  been  incurred,  that 
being,  in  my  view,  the  only  thing  he  oould 
possibly  settle. 

That  being  the  notice,  the  question  is  as 
to  its  efiTect  under  the  257th  section  of  the 
Act.  That  section  says,  "  where  such  ex- 
penses have  been  settled  and  apportioned 
by  the  surveyor  of  the  local  authority  as 
payable  by  such  owner" — ^and  there  "set- 
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iled  and  apportioned "  means  such  settle- 
ment and  apportionment  as  mentioned  in 
the  150th  section,  that  is  to  say,  not  set. 
tling  what  expenses  shall  be  inciu*i*ed,  bat 
merely  settling  what  the  proportion  of  that 
expenditure  is  out  of  the  total  amount — 
**  that  apportionment  shall  be  binding  and 
conclusive  on  such  owner,  unless  within 
three  months  from  service  of  notice  on  him 
by  the  local  authority  or  their  surveyor  of 
the  amount  settled  by  the  surveyor  to  be 
due  from  such  owner,  he  shall  by  written 
notice  dispute  the  same/'  Now  all  the 
words  in  that  section  which  I  have  read 
seem  to  me  to  indicate  one  thing.  What 
the  surveyor  has  to  do  is  simply  to  settle 
the  apportionment  of  the  amount,  and  no- 
thing else  except  what  he  has  to  settle  is 
dealt  with  by  this  section  at  all. 

That  is  the  meaning  I  get  from  the  exact 
words  of  it.  But  then  it  is  said,  that 
although  that  no  doubt  is  the  patent  mean- 
ing of  tibe  section  and  the  notice  given  under 
it,  yet  the  notice  given  by  him  operates  in 
two  ways.  First  of  all,  there  is  the  patent 
notice  of  the  exact  proportion  Mr.  Taylor 
has  to  pay ;  but  also  thftt  there  is  another 
notice  latent  in  that,  namely,  a  notice  that 
the  board  has  arrived  at  the  conclusion 
that  the  total  expense  is  3752.  Now,  I  do 
not  find  any  such  notice  of  such  decision 
contained  in  the  notice  that  was  delivered 
»t  alL  In  the  next  place,  I  do  not  think 
that  the  surveyor  is  the  person  on  whom 
the  duty  lies  of  giving  any  such  notice. 
It  is  to  be  given  by  the  board.  This  is  a 
notice  of  his  having  performed  his  duty, 
and  he  has  nothing  to  do  with  giving 
notice  on  behalf  of  the  board.  Then  fur- 
ther, I  find  this,  that  in  this  particular 
case  notice  is  to  be  given  by  him  of  appor- 
tionment, and  an  express  time  for  appeal 
is  given  if  any  party  considers  himself 
aggrieved  by  that  notice  or  wishes  to  com- 
plain of  it,  namely,  three  months,  in  which 
he  may  dispute  it.  If  it  were  intended  that 
the  survejror's  notice  was  to  operate  in  a 
double  way :  first  of  all,  to  make  it  binding 
unless  notice  was  given  within  three 
months,  and  also  to  operate  directly  by 
making  it  binding  in  another  respect, 
unless  notice  is  to  be  given  within  tiiree 
weeks  to  a  different  tribunal,  I  do  not 
think  this  section  would  have  dealt  with 
both  those  matters;  but  inasmuch  as  I 
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find  it  deals  simply  with  an  appeal  by 
way  of  arbitration  in  case  the  surveyor  has 
settled  the   amount  wrongly,  I   do   not 
think  that  section  contemplates  in  any  way 
whatever  the  notice  being  given  under  it 
which  is  to  have  the  effect  of  bringing  the 
commencement  of  the  three  weeks  neces- 
sary for  an  appeal  under  a  totally  different 
section.     It  further  strikes  me  as  being 
improbable  that  the  Legislature  ever  in- 
tended to  give  three  weeks  only  to  appeal 
on  the  important  question  of  liability,  and 
three  months  on  the  far  less  important 
question  of  whether  the  proportion  was 
correct  or  not.     Then  further  than  that, 
the  notice  itself  is  significant  to  my  mind, 
because  it  ends  by  saying,  **  Take  notice, 
that  the  aforesaid  apportionment  will  be 
binding  and  conclusive  upon  you,  unless 
within  the  expiration  of  three  months  from 
the  day  of  the  date  of  this  notice  you  shall 
by  written  notice  to  the  urban  authority 
dispute  the  same."     And  therefore  if  it 
was  intended  to  operate  as  a  notice,  which 
would  bring  the  three  weeks'  time  into 
operation  as  well  as  the  three  months,  I 
think  it  would  be  a  very  unfair  thing  to 
the  person  to  whom  notice  was  given  unless 
his  attention  was  called  to  that  point.     I 
read  the  notice  as  shewing  clearly  that  the 
intention  and  understanding  of  the  parties 
who  gave  it  was  simply  to  have  the  effect 
of  making  the  time  for  appeal  run  which 
was  given  under  the  257th  section  for 
three  months,  and  was  not  intended  in  any 
way  to  affect  the  time  of  the  three  weeks' 
appeal  given  -by  section  268.     As  I  said 
before,  I  consider  that  it  does  not  amount 
to  any  notice  of  any  decision  by  the  board 
that  the  total  amount  of  the  expenses  is 
375Z. 

Further  than  that,  there  is  the  268th 
section  dealing  with  an  appeal,  which  says 
this :  ''  Where  any  person  deems  himself 
aggrieved  by  the  decision  of  the  local  autho- 
rity in  any  case  in  which  the  local  autho- 
rity are  empowered  to  recover  in  a  summary 
manner  any  expenses  incurred  by  them,  or 
to  declare  such  to  be  private  improvement 
expenses,"  he  may  address  a  memorial, 
in  the  way  which  has  already  been  pointed 
out.  With  regard  to  that  I  do  not  think 
that  there  has  been  any  decision  whatever 
in  respect  of  which  Mr.  Taylor  can  say  he 
was  aggrieved  in  this  case,  until  the  final 
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notice  was  giyen  to  him  in  December  re- 
quiring him  to  paj  the  aliquot  part  of  the 
proportion  of  the  375/. 

It  seems  to  me,  therefore,  that  the  257th 
section  does  not  apply  to  this  case  at  all, 
that  the  268th  section  does  apply,  and  that 
he  has  three  weeks  from  the  date  in  De- 
cember when  the  third  notice  was  given 
to  him  for  memorialising  the  Local  Qo- 
vemment  Board,  on  the  ground  that  he 
was  aggrieved  by  what  hsA  been  done-by 
the  board ;  and  the  only  thing  I  can  see 
which  could  prevent  hia  going  hack,  beyond 
a  certain  time  in  respect  of  his  app^  is 
if  it  were  shewn  that  antecedently  to  that 
notice  some  other  notice  had  been  given  to 
him  which  did  give  a  right  of  appeal 
within  twenty-one  days  and  no  more  from 
the  service  of  such  notice.  I  do  not  find 
any  such  notice  in  the  present  case,  because 
as  regards  the  only  two  things  which  have 
been  suggested  as  notices — ^namely,  the 
notice  requiring  to  do  the  work,  and  the 
notice  of  the  surveyor's  apportionment — 
neither  of  them  seems  to  me  to  be  a  notice 
coming  within  the  proviso  of  the  268th 
section.  But,  assuming  I  am  wrong  in 
that  view,  and  that  the  notice  to  do  the 
work  and  the  notice  of  apportionment 
were  good  notices,  then  the  question  arises 
whether  there  is  now  any  right  of  appeal 
or  not.  It  seems  to  me  that  there  is^ 
because  the  memorialist  has  a  right  where 
a  notice  is  given  here  to  complain  of  being 
aggrieved  by  a  decision  that  the  252/.  is  to 
be  paid  by  him  or  recovered  from  him  in  a 
summary  manner.  It  is  said  that  the 
memorial  which  he  presented  to  the  board 
does  not  raise  that  case  at  all;  in  my 
opinion  it  does.  It  seems  to  me,  looking 
at  the  memorial,  that  even  if  it  were  to  be 
construed  strictly,  it  does  suggest  and  does 
ask  relief,  on  the  ground  that  the  sum  he 
is  required  to  pay  at  present  (because  an 
immediate  demand  for  payment  is  made) 
is  excessive  in  amount;  and  although  I 
think,  from  the  memorial,  that  the  grounds 
he  wishes  to  raise  particularly,  are  not 
simply  that  the  sum  ought  to  be  charged 
by  way  of  private  improvement  expenses 
instead  of  a  summary  demand  for  a 
total  sum,  yet  it  would  be  perfectly  open 
to  him  to  say  that  he  was  aggrieved  by 
reason  of  the  sum  being  reqtored  to  be 
paid  at  once  instead  of  being  spread  over  a 


period  of  time.  That  does  appear  to  me 
to  be  specially  raised  by  the  memorial^  and 
to  be  one  which  would  be  perfectly  open  to 
him  on  appeal  at  any  time  to  contest. 

Assuming  the  view  I  have  taken  as  to 
the  appeal  to  be  wrong,  yet,  inasmuch  as 
there  was  a  memoriaJ  presented,  upon 
which  Mr.  Taylor  can  get  some  relief  in 
case  he  makes  out  a  case  for  it,  it  seems 
to  me  impossible  that  we  should  grant  the 
order  asked  for  now — ^namely,  an  order 
for  a  prohibition  restraining  the  operation 
of  that  appeal  at  all. 

Upon  the  point  whether  the  Local 
Government  Board  is  a  separate  body  to 
which  prohibition  would  go,  assuming  they 
are  an  inferior  Court,  I  have  not  formed 
any  opinion,  and  do  not  intend  to  express 
any.  Before  forming  my  opinion  I  should 
require  to  have  the  matter  more  fully 
argued,  and  should  require  further  time  to 
consider  it. 

Rule  discharged  with  easts. 


Solicitors— Torr  &  Co.,  agents  for  Griffith  k 
Corbett,  Cardiff,  for  applicants;  Sharpe, 
Parkers  &  Pritchard,  for  Local  Government 
Board ;  Ingledew  &  Ince,  agents  for  Ingledew, 
Ince  dc  Vachell,  Cardiff,  for  George  Taylor. 


1882.      1    DAViES  (appellant)  v.  evans 
March  28.  /  (respondent). 

Bastardy  Act  (35  d:  36  Vict.  c.  65), 
s.  4 — Order /or  Payment  of  Weekly  Sum — 
Distress — Order  of  Committal — Discretion 
of  Justices — "  May,  if  it  shall  seem  Jit." 

Justices  have  discretion  to  refuse  to  enr 
force  an  order  for  the  payment  of  money 
by  the  putative  father  to  the  m(^her  of  a 
bastard  child ;  a/nd  are  not  bound  to  issue 
their  warrant  for  distress,  and  in  defaiuU 
of  distress  to  commit  the  putative  father. 
So  held  by  Gbovb,  J.,  dissentiente  Hud- 

DLESTON,  B. 

Case  stated  hy  the  Justices  of  Cardigan- 
shire, under  20  &  21  Vict.  c.  43,  for  the 
opinion  of  the  High  Court. 

At  the  petty  sessions  held  at  Tregaron 
in  the  county  of  Cardigan  on  the  26th 
of  August,  1873y  an  order  in  bastardy 
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made,  on  Uie  applicatdoii  of  the  appel- 
lant Anne  Evans,  at  that  time  a  single 
woman,  apon  the  respondent  David  Evans, 
the  putative  father  of  the  illegitimate 
child  of  the  said  Anne  Evans,  bom  on  the 
28th  of  May,  1873. 

The  order  in  question,  so  far  as  is 
material  for  this  case,  was  as  follows  :  "  We 
do  hereby  adjudge  the  said  David  Evans 
to  be  tiiie  putative  Either  of  the  said 
bastard  child ;  and,  having  regard  to  all 
the  cireumsteaioes  of  this  case,  we  do 
hereby  order  that  the  said  David  Evans 
do  pay  unto  the  said  Anne  Evans,  the 
modber  of  the  said  bastard  child,  so  long 
as  she  shall  live,  and  shall  be  of  sound 
mind,  and  shall  not  be  in  any  gaol  or 
prison,  or  under  sentence  of  transporta- 
tiouy  or  to  the  person  who  may  be  ap- 
pointed to  have  the  custody  of  such  bastard 
child,  or  to  the  relieving  or  other  officer 
of  any  parish  or  union  to  which  such  child 
shall  be  chargeable,  and  in  such  propor- 
tion as  may  be  appointed  under  the  provi- 
sions of  the  statutes  in  that  behalf,  the 
sum  of  2«.  6d.  per  week  from  the  birth 
of  the  said  child  until  the  said  child  shall 
attain  the  age  of  thirteen  years  or  shall 
die." 

At  a  petty  sessions  held  on  the  26th  of 
July,  1881,  an  information  and  complaint 
was  prefemd  by  the  appellant,  then  a 
married  woman  and  the  mother  of  the 
bastard,  calling  upon  the  respondent  to 
shew  cause  why  he  should  not  pay  to  the 
appellant  the  sum  of  7^,  being  arrears 
then  due  from  him  under  the  above- 
mentioned  order. 

It  was  admitted  that  the  amount 
claimed  by  the  appellant  had  not  been 
paid  to  her,  although  the  respondent  was 
able  to  do  so ;  and  also  that  the  appellant, 
ainoe  the  making  of  the  order,  had  become 
the  wife  of  John  Davies,  and  that  she  was 
still  living  with  him  as  his  wife,  and  that 
he  was  able  to  maintain  the  child. 

The  appellant  applied  to  us,  the  said 
Justices,  for  a  warrant  of  distress  against 
the  goods  of  the  said  respondent  in  order 
to  enforce  payment  of  the  said  arrears,  or 
for  the  commitment  of  the  respondent  to 
prison  for  such  non-payment;  but  we,  the 
said  Justices,  being  of  opinion  that,  inas- 
mndi  as  the  appdOant  had  married,  and 
the  appellant's  husband  was  able  to  sup- 


port the  said  bastard  child,  we  were  not 
bound,  under  the  circumstances,  to  enforce 
the  said  order,  declined  to  issue  such  war- 
rant of  distress  or  to  commit  the  said  re- 
spondent to  prison,  and  we  dismissed  the 
said  information  and  complaint. 

The  question  for  the  opinion  of  the 
Court  is,  whether  the  order  of  Justices 
must  be  enforced  against  the  respondent 
by  distress  or  committal  to  prison,  as  the 
appellant  had  resided  with  her  husband 
and  he  was  able  to  maintain  the  child. 

Evcms,  with  him  Willis  Bund,  for  the 
appellant. — The  provisions  of  the  Poor 
Law  Amendment  Act^  1844  (1),  that  an 
order  for  the  maintenance  or  support  of  a 
bastard  child  should  become  invalid  and 
of  non-effect  on  the  marriage  of  the 
mother,  is  repealed  by  the  Bastardy  Laws 
Amendment  Act,  1872  (35  &  36  Yict. 
c.  65),  s.  2.  sched.  1 ;  and,  therefore,  the 
order  being  once  made  the  woman  is 
entitled  to  it  till  it  be  satisfied,  and  to 
have  that  order  enforced,  no  matter  what 
is  the  position  of  her  husband.  The 
Justices  may  have  a  discretion  as  to  the 
mode  of  enforcing  the  order,  but  it  must 
be  enforced ;  and  in  default  of  distress  the 
only  means  of  enforcing  it  is  by  com- 
mittal. 

FGbove,  J. — But  imprisonment  may 
only  be  ordered  on  default  of  distress,  not 
in  the  first  instance.] 

[HuDDLESTON,  B. — The  words  in  sec- 
tion 5  of  the  Act  of  1872,  *'  no  order  shall 
be  of  any  force  or  validity  after  the  child 
in  respect  of  whom  it  was  made  has  at- 
tained the  age  of  thirteen  years,"  are 
equivalent  to  a  declaration  that  the  order 
«  shaU  be  in  force  "  tiU  then.] 

That  is  so,  and  being  in  force  it  is  not 
competent  to  the  Justices  to  exercise  any 

(1)  7  &  8  Vict.  0.  101.  8.  6 :  "  Provided 
always  that  no  order  for  the  maintenanoe  or 
support  of  any  such  bastard  child  made  in  pur- 
suance of  this  Act  shall,  except  for  the  purpose 
of  recoveriDg  money  previously  due  under  such 
order,  be  of  any  force  or  validity  after  the  child 
in  respect  of  whom  it  was  made  has  attained 
the  age  of  thirteen  years,  or  after  the  marriage 
of  the  mother  of  such  child,  or  after  the  death 
of  such  child." 
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discretion  as  to  enforcing  the  order.  The 
word  "  may  "  has  been  held  to  be  equiva- 
lent to  **  must "  in  the  recent  case  of  The 
Queen  v.  Barclay  (2). 

The  respondent  was  not  represented  by 
counsel. 

HuDDLESTOX,  B. — I  think  the  Justices 
were  bound  to  make  this  order,  and  had  no 
discretion;  and,  moreover,  that  they  are 
bound  to  proceed  on  the  order  and  issue 
their  warrant  of  distress,  or,  if  necessary, 
to  commit. 

The  point  has,  in  my  opinion,  been 
already  decided  in  the  case  of  Hardy  v. 
Atherton{3),  in  which  the  Court  considered 
the  former  cases  of  Southeran  v.  Scott  (iY 
Lang  v.  Spicer  (6)  and  Stacey  v.  Lintelll^j, 
In  my  judgment  in  Hardy  v.  Atherton  (3), 
I  held  the  Justices  have  no  discretion.  I 
came  to  that  conclusion  after  fully  con- 
sidering what  fell  from  my  brother  Lush 
in  the  case  of  Stacey  v.  LvnteU  (6),  and 
also  from  my  brother  Field  in  Southeron 
V.  Scott  (4)  on  this  point,  and  after  having 
called  the  attention  of  my  brother  Field 
to  what  he  was  reported  to  have  said  in 
the  latter  case— which,  however,  he  re- 
quested me  to  state  in  my  judgment  in 
Hardy  v.  Atherton  (3)  was  not  what  he 
had  intended  to  convey  as  his  meaning. 
In  the  laitt-named  case  my  brother  Haw- 
kins also  expressed  dissent  from  the  obser- 
vation of  Mr.  Justice  Lush.  I  therefore 
think  that  the  case  of  Hardy  v.  Atherton 
(3)  is  conclusive  of  this  case.  But  even 
if  it  be  not,  the  words  of  the  statute 
itself  shew  that  there  is  no  discretion. 
Originally,  the  statute  was  made  for  the 
relief  of  the  overseers  of  the  poor,  but  by 
7  &  8  Vict.  c.  101,  power  of  obtaining 
a  summons  against  the  putative  father 
was  given  to  the  mother,  and  the  order 
was  given  to  her  in  relief  of  the  burden 
cast   on  her.      The    provision   that  the 

(2)  Ante,  27 ;  Law  Rep.  8  Q.B.  D.  306. 

(3)  60  Law  J.  Bep.  M.C.  106;  Law  Rep. 
7  Q.B.  D.  264. 

(4)  60  Law  J.  Rep.  M.C.  66;  Law  Rep. 
6  Q.B.  D.  618. 

(6)  1  Mee.  &  W.  129 ;  1  Law  J.  Rep.  M.C.  60. 
(6)  48  Law  J.  Rep.   M.C.  108;  Law  Rep. 
4  Q.B.  D.  291. 


sum  ordered  to  be  paid  shall  be  ^dne 
and  payable  to  the  mother"  is  still  in 
force.  The  former  statute  of  7  &  8  Yiet. 
c.  101  to  that  effect  is  not  repealed  by  any 
later  enactment.  Therefore,  the  order 
made  under  the  Bastardy  Act  (7  &  8 
Vict.  c.  101.  s.  .5)  still  is  that  the  amount 
be  ''  due  and  payable  to  the  mother  of  the 
bastard  child  in  respect  of  such  time,  and 
so  long  as  she  lives  and  is  of  sound  mind, 
and  is  not  in  any  gaol  or  prison  or  under 
sentence  of  transportation ;  and  after  the 
death  of  the  mother  of  such  bastard  diild, 
or  whilst  such  mother  is  of  unsound  mind, 
or  confined  in  any  gaol  or  prison,  or  under 
sentence  of  transportation,  any  two  Jus- 
tices ''  may  appoint  some  person  to  have 
the  custody  of  such  bastard  child,  with 
power  to  apply  for  '^  all  payments  becom- 
ing due  under  the  order."  In  36  &  36 
Vict.  c.  65.  s.  4  (7),  provision  is  made  for 
the  enforcement  of  that  order. 

(7)  36  &  36  Vict,  a  66.  b.  4:  « After  the 
birth  of  sach  bastard  child,  on  the  appearance 
of  the  person  so  summoned,  or  on  proof  that  the 
summons  was  duly  serred  on  such  person,  or 
left  at  his  last  place  of  abode,  six  days  at  least 
before  the  petty  session,  the  Justices  in  such 
petty  session  shall  hear  the  evidence  of  such 
woman  and  snch  other  evidence  as  she  may 
produoe,  and  shall  also  hear  any  evidence  ten- 
dered by  or  on  behalf  of  the  person  alleged  to 
be  the  father;  and  if  the  evidence  of  tlie 
mother  be  corroborated  in  some  material  par- 
ticular by  other  evidence  to  the  satis&ction  of 
the  said  Justices,  they  may  adjudge  the  man  to 
be  the  putative  father  of  sudi  bastard  child; 
and  they  may  also,  if  they  see  fit,  having  regard 
to  all  the  drcumstanoes  of  the  case,  proceed  to 
make  an  order  on  the  putative  father  for  the 
payment  to  the  mother  of  the  bastard  child,  or 
to  any  person  who  may  be  appointed  to  have 
the  custody  of  such  child,  under  the  provisions 
of  the  said  recited  Act,  of  a  sum  of  money 
weekly,  not  exceeding  6«.  a  week,  for  the  main- 
tenance and  education  of  the  child,  and  of  the 
expenses  incidental  to  the  birth  of  such  child, 
and  of  the  funeral  expenses  of  the  child,  pro- 
vided it  has  died  before  the  making  of  snch 
order,  and  of  such  costs  as  may  have  been  in- 
curred in  the  obtaining  of  such  order ;  and  if 
the  application  be  made  before  the  birth  of  the 
child,  or  within  two  calendar  months  after  the 
birth  of  the  child,  such  weekly  sum  may,  if  the 


Vol.  6L] 

I  am  of  opinion  that  the  word  ^*  may  " 
IS  to  be  read  aa  ''  must "  in  that  part  of 
the  section  which  directs  the  Justices  to 
commit.  The  cases  cited  have  all  turned 
on  the  construction  of  the  word  ''  may," 
and  shew  that  it  is  to  be  read  as  "  must" 
when  from  the  context  and  circumstances 
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Justicefl  think  fit,  be  calculated  from  the 
birth  of  the  child ;  and  if  at  any  time  after  the 
expiration  of  one  calendar  month  from  the 
making  of  such  order  as  aforesaid  it  be  made 
to  appear  to  any  one  Justice,  upon  oath  or 
affirmation,  that  any  sum  to  be  paid  in  pur- 
soanoe  of  such  order  has  not  been  paid,  such 
Justice  may,  by  warrant  under  his  hand  and 
sealf  cause  such  putative  father  to  be  brought 
before  any  two  Justices,  and  in  case  such  puta- 
tive father  neglect  or  refuse  to  make  payment 
of  the  sums  due  from  him  under  such  order,  or 
since  any  commitment  for  disobedience  to  such 
order  as  hereinafter  provided,  together  with 
tbe  costs  attending  such  warrant,  apprehension 
and  bringing  up  of  such  putative  father,  such 
two  Justices  may,  by  warrant  under  their 
hands  and  seals,  direct  the  sum  so  appearing  to 
be  due,  together  with  such  costs,  to  be  re- 
covered by  distress  and  sale  of  the  goods  and 
chattels  of  such  putative  father,  and  may  order 
sach  putative  father  to  be  detained  and  kept  in 
safe  custody  until  return  can  be  conveniently 
made  to  such  warrant  of  distress,  unless  he 
give  sufficient  security,  by  way  of  recognisance 
or  otherwise,  to  the  satisfaction  of  such  Justices, 
for  his  appearance  before  two  Justices  on  the 
day  which  may  be  appointed  for  the  return  of 
soch  warrant  of  distress,  such  day  not  being 
more  than  seven  days  from  the  time  of  taking 
any  such  security;  but  if  upon  the  return  of 
such  warrant,  or  If  by  the  admission  of  such 
putative  father,  it  appear  that  no  sufficient 
distress  can  be  had,  then  any  such  two  Justices 
may,  if  they  see  fit,  by  warrant  under  their 
hands  and  seals,  cause  such  putative  father  to 
he  committed  to  the  common  gaol  or  house  of 
correction  of  the  county,  city,  borough  or  place 
where  they  have  jurisdiction,  there  to  remain, 
without  ImuI  or  mainprise,  for  any  term  not 
exceeding  three  calendar  months,  unless  such 
sum  and  costs,  and  all  reasonable  charges  at- 
tending the  said  distress,  together  with  the 
costs  and  charges  attending  the  commitment 
and  conveying  to  gaol  or  to  the  house  of  correc- 
tion, and  of  the  persons  employed  to  convey 
him  thither,  be  sooner  paid  and  satisfied." 


the  Legislature  evidently  intended  that 
some  proceeding  should  take  place  in 
order  to  carry  out  the  object  of  the  legis- 
lation. Now,  the  object  here  is  that 
the  mother  is  to  have  this  money  subject 
only  to  her  being  of  sound  mind,  not  in 
gaol  or  prison,  or  under  sentence  of  trans- 
portation, and  this  whether  she  be  married 
or  not — Southeron  v.  Scott  (4)  and  Hardy 
V.  AiherUm  (3).  If  the  remedy  for  non- 
payment of  the  money  be  by  distress  or  im- 
prisonment, and  the  word  "  may "  is  read 
''must,"  the  object  of  the  legislation  is 
thereby  insured,  which  would  not  be  so  if 
the  Justices  had  a  discretion  to  refuse  to 
issue  distress  or  commit.  To  read  it 
otherwise  would  involve  the  great  hard- 
ship that  the  whole  matter  may  be  re- 
opened, not  only  as  now,  on  an  appeal  to 
Quarter  Sessions,  but  on  every  occasion 
when  the  woman  comes  forward  to  enforce 
the  order.  For  these  reasons,  I  think  the 
Justices  are  bound  to  issue  their  warrant 
for  distress,  and,  in  default  of  sufficient 
distress,  to  commit  the  appellant. 

Gbove,  J. — I  am  sorry  not  to  be  able  to 
agree  with  my  brother  Huddleston  in  his 
judgment  that  the  words  in  question  in 
this  case  are  imperative.  I  should  have 
felt  myself  bound  by  the  case  of  Hardy  v. 
Atherton  (3),  had  I  considered  that  the 
point  in  question  had  been  decided  by  that 
case,  or  was  necessary  to  the  decision  of 
the  point  decided  by  it.  But  in  my  opinion 
that  was  not  so.  I  agr^  with  the  decision 
in  Hardy  v.  AiherUm  (3)  that  the  right  of 
the  mother  to  receive  the  sum  ordered  to 
be  paid  by  the  putative  father  is  unaffected 
by  her  subsequent  marriage  or  the  position 
and  means  of  her  husbaind ;  and  that  in 
that  case  the  decision  of  the  Justices  was 
wrong,  because  the  proviso  that  the  mar- 
riage of  the  woman  should  disqualify 
her  from  receiving  the  money  had  been 
repealed.  But  the  question  before  the 
Court  in  that  case  was  not  whether  it  was 
compulsory  on  the  Justices  to  make  or 
enforce  the  affiliation  order,  but  whether 
an  order  made  on  a  single  woman  before 
the  marriage  could  be  enforced  afterwards. 
And  my  brother  Hawkins,  in  alluding 
to  the  remark  of  Mr.  Justice  Field  in 
Southeron  v.  Scott  (4) — "  It  may  or  may 
not  be  the  case  that  the  Justices  have  a 
discretion,  upon  the  hearing  of  a  summons 
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againgt  the  putatiye  father  to  enforce  pay- 
menty  to  take  into  account  the  means  of 
the  woman's  husband  when  they  are  shewn 
to  be  sufficient  to  maintain  the  child  " — 
expressly  says  that  he  does  not  understand 
those  remarks  to  intimate  any  hostile 
opinion  to  that  at  which  he  had  arrived. 
Now,  I  have  no  doubt  the  order  can  be 
enforced.  If  I  were  asked  what  ought  the 
Justices  to  do,  I  might  say,  "  make  the 
order,*'  or  "  make  further  enquiries  as  to 
the  wishes  of  the  mother's  husband  and 
the  conduct  of  his  wife,"  <&c.  But  we  are 
not  so  asked.  In  my  opinion,  it  would  be 
a  great  hardship  if  this  word  were  here 
held  to  be  imperative.  Suppose  an  order 
made  against  a  man  not  really  the  father, 
as  subsequent  events  or  disclosures  proved, 
are  the  Justices  bound  to  enforce  the 
order  nevertheless?  I  cannot  say  I  so 
read  the  statute,  and  to  do  so  would,  to  my 
mind,  be  straining  it.  It  is  a  dangerous 
thing  to  give  a  different  interpretation  to 
words  having  an  ordinary  meaning  because 
general  justice,  apart  from  particular  cases, 
may,  perhaps,  be  thereby  obtained  if  there- 
by that  construction  would  be  in  favour, 
not  of  the  person  on  whom  a  charge  is  laid, 
but  of  a  person  in  whose  favour  the  charge 
is  created.  For  Mr.  Justice  Field  correctly 
lays  down  the  rule  in  The  Queen  v.  Barclay 
2)  : — "  It  is  a  very  well  established  rule 
or  the  construction  of  statutes  that  if  they 
impose  a  charge  on  the  subject  they  must 
be  strictly  construed  as  against  the  party 
in  whose  favour  the  charge  is  imposed." 
Now,  in  this  case,  the  charge  is  imposed 
in  favour  of  the  mother,  and  yet  I  am 
asked  to  construe  the  statute  strictly  in 
her  favour  and  against  the  putative 
father.  The  word  "  may  "  in  its  ordinary 
sense  is  permissive,  as  diBtinguished  from 
the  undoubtedly  imperative  ''shall."  In 
section  3,  the  word  "  shall "  is  used,  and 
also  in  section  4  we  find  it  enacted  that 
the  Justices  "shall  hear  the  evidence  of 
such  woman,"  and  "  shall  also  hear  any 
evidence  tendered  by,  or  on  behalf,  of  the 
person  alleged  to  be  the  father."  That  is, 
it  is  imperative  on  them  as  Justices  to 
hear  the  evidence ;  and  then  it  goes  on,  if 
the  evidence  of  the  mother  be  corroborated, 
they  ''may  adjudge  the  man  to  be  the 
putative  father  of  such  bastard  child  " ;  but 
that  is  permissive,  not  imperative,  because 
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they  may  disbelieve  Uie  evidence  of  the 
woman.  Then  the  section  proceeds,  and 
"  they  may  also,  if  they  see  fit,  .  .  .  proceed 
to  make  an  order  on  the  putative  &ther 
....  to  paya  weekly  sum  .  .  .  .  "  It  is 
not  contended  fhat  this  is  not  discretionaiy. 
Then  again  it  is  provided  that  such  weekly 
payment  may,  if  the  Justices  think  fit,  be 
calculated  from  the  birth  of  the  child. 
Why,  then,  should  the  following  clause  (7) 
be  read  as  if  "  may "  were  equivalent  to 
"  must,"  when  it  is  agreed  that  it  is  used 
in  its  permissive  sense  three  times  pre- 
viously in  the  same  section,  when,  more- 
over, the  word  "  shall "  is  i^ed  also  in  the 
same  section  ?  The  object  of  the  enact- 
ment is  not  to  punish  the  man  in  the  first 
instance,  but  to  secuj^e  the  money  to  the 
woman ;  and  the  punishment  by  way  of 
committal  is  for  disobedience  to  the  order 
in  not  paying  the  money.  Here,  there- 
fore, I  think  it  is  clearly  permissive,  and 
shall  so  hold  in  the  absence  of  any  direct 
authority  to  the  contrary.  If  it  were 
necessary  to  ground  my  decision  on  any 
further  consideration,  I  think  that  it  is 
highly  desirable  that  the  Justices  should 
have  a  discretion  in  this  matter  of  com- 
mittal as  well  as  in  the  foregoing  matters, 
but  I  do  not  think  I  am  at  liberty  to  con- 
strue any  statute  according  to  my  own 
ideas  of  what  is  desirable.  I  imderstand 
the  question  submitted  to  us  to  be, "  Have 
the  Justices  any  discretion,  not  merely  in 
this  case,  but  at  all"  1     I  think  they  have. 

WiUU  Bund  applied  for  leave  to  appeal. 

Geove,  J. — ^We  have  no  power  to  grant 
it,  this  being  a  criminal  case. 

The  Court  difiering  in  opinion,  the 
questions  of  the  Justices  remain  un- 
answered. 


Solicitors— Morgan  &  Gilks,  agents  for  Charles 
Millard,  Lampeter^  for  appellant. 
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THE     QUEEN    V,     HANDSLBT     AlH) 
OTHEBSy       JUSTI0B8      OF       THE 


BOBOUOH      OF 

parte  kino. 


BURNLEY 


ex 


Justices — Jurudiction  of^-Interest  or 
Bias  —  Town  CowftcU  —  Penalties — Bo- 
rough Fund, 

An  officer  of  a  corporation  applied,  at 
his  own  discretion  in^  the  execution  of  his 
duiy,  for  a  summons  against  a  ratepayer 
in  arrears  for  nonrpayment  of  the  borough 
rcUe.  On  thi  hearing  the  magistrates  re- 
fused to  adjudicate  amd  dismissed  the 
summoTis  on  the  ground  that  one  of  the 
magistrates  present  at  the  hearing  was  dis- 
qualified by  reason  of  his  being  a  member 
of  the  town  council.  By  a  section  of  the 
local  Act,  similar  in  its  terms  to  section 
258  of  the  Public  HeaUh  Act,  1875,  pro- 
vision is  made  that  '^  any  person  shall  not 
he  disqualified  or  disabled  to  act  as  Justice 
of  the  peace  in  any  matter  arising  under 
or  in  violation  of  this  Act,  by  reason  of  his 
being  ....  a  m>ember  of  the  council  or 
qfaaiy  committee  thereof": — Held,  that  tlie 
Justices  ought  to  have  adjvdica^d  on  the 
summons,  as,  to  disqualify  a  magistrate, 
it  must  be  established  that  Jve  lias  such  a 
substantial  interest  in  the  result  of  the 
hearing  as  to  make  it  likely  tJuU  lie  lias  a 
real  bias  in  t/ie  matter. 

The  Queen  v.  Gibbons  (Law  Rep.  6  Q.B. 
D.  168)  dissented  from.  The  Queen  v, 
Milledge  (48  Law  J.  Rep.  M.C.  139;  Law 
Hep.  4  Q.B.  D.  332)  commented  on. 

In  this  case  a  rule  nisi  had  been  ob- 
tained, calling  on  the  Justices  of  Bumlej 
to  shew  cause  why  they  should  not  hear 
and  adjudicate  upon  a  summons  obtained 
by  one  Eling  against  an  inhabitant  of  the 
borough  for  non-payment  of  the  borough 
rate.  King  was  the  officer  of  the  borough 
whoee  duty  it  was,  at  his  own  discretion, 
to  apply  for  summonses  against  ratepayei*6 
in  arrear.  In  this  instance  King  did  so 
apply  to  a  magistrate,  who  was  not  a 
member  of  the  town  council,  but  the  sum- 
mons came  on  for  hearing  before  a  bench 
of  magistrates,  one  of  whom  was  a  mem- 
ber of  the  town  council,  who  refused  when 
requested  to  withdraw,  and  the  magistrates 
thereupon  declined  to  adjudicate  upon  the 
summons,  on  the  ground  that  the  said 
Vol,  61.—M.C. 


magistrate,  being  a  member  of  the  town 
council,  was  disqualified.  By  a  local  Act 
it  was  provided  by  section  502,  that, 
"  except  as  expressly  otherwise  provided, 
any  person  shall  not  be  disqualified  or 
disabled  to  act  as  Justice  of  the  peace  in 
any  matter  arising  under  or  in  violation 
of  this  Act,  by  reason  of  his  being  a  rate- 
payer in  the  borough  or  liable  to  any  pay- 
ments under  this  Act,  or  a  member  of  the 
council  or  of  any  committee  thereof." 

It  was  also  provided  that  half  the 
penalty  for  non-payment  of  a  rate  should 
go  to  the  borough  fund. 

Sir  H,  Giffard  shewed  cause. — Section 
502  of  the  local  Act  is  admittedly  in  the 
same  terms  as  the  Public  Health  Act, 
8.  258  (1),  on  which  there  have  been 
decisions.  The  Queen  v.  Milledge  (2),  The 
Queen  v.  Meyer  (3)  and  The  Queen  r. 
Gibbons  (4)  shew  that  in  this  case  the  cor- 
poration being  by  their  officer  the  real 
prosecutors,  the  section  does  not  empower 
any  town  councillor  to  act. 

Channell,  in  support. — In  The  Queen 
V.  Milledge  (2)  the  Court  could  have  got 
over  the  fax^  that  some  of  the  magistrates 
who  heard  the  summons  against  the  de- 
fendant were  members  of  the  corporation, 
who  ordered  the  prosecution,  if  they  had 
not  taken  an  active  part.  The  mere  fact 
of  one  of  the  magistrates  being  a  member 
of  a  body  the  recipient  in  part  of  the 
penalty  is  not  sufficient,  unless  he  takes 
an  active  part  in  the  proceedings.  The 
case  of  The  Qvsen  v.  White  (5),  though  not 
reported  on  this  point,,  involved  it,  and  in 
fact  it  was  taken  in  the  Court  below,  and 
stated  in  the  case.  The  Queen  v.  Gibbons 
(4),  which  is  against  this  contention,  was 

(1)  38  &  39  Vict.  c.  66.  s.  268  :  "No  Justice 
of  the  peace  shall  be  deemed  incapable  of  act- 
ing in  cases  arising  under  this  Act  by  reason  of 
his  being  a  member  of  any  local  authority  or 
by  reason  of  his  being,  as  one  of  several  rate- 
payers, or  as  one  of  any  other  class  of  persons, 
liable  in  common  with  others  to  contribute  to 
or  to  be  benefited  by  any -rate  or  fund  out  of 
which  any  expenses  incurred  by  such  authority 
are  under  this  Act  to  be  defrayed/' 

(2)  48  Law  J.  Bep.  M.C.  139 ;  Law  Rep.  4 
Q.B.  D.  332. 

(3)  Law  Rep.  1  Q.B.  D.  173. 

(4)  Ibid.  6  Q.B.  D.  168. 

(6)  49  Law  J.  Rep.  M.C.  19;  Law  Rep.  5 
Q.B.  D.  16. 

T 
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The  Queen  v.  Hatidsley, 

decided  without  the  attention  of  the  Court 
being  drawn  to  the  true  meaning  of  The 
Queen  v.  MiUedge  (2). 

The  considered  judgment  of  the  Court 
was  (on  Dec.  20)  read  by 

Field,  J. — In  this  case  a  rule  was  ob- 
tained calling  upon  the  defendants  to  shew 
cause  why  they  should  not  hear  and  adju- 
dicate upon  a  summons  obtained  by  one 
King  against  an  inhabitant  of  the  borough 
for  non-payment  of  the  borough  rate.  It 
appears  that  King,  who  is  an  officer  of  the 
corporation,  is  charged  with  the  duty  of 
collecting  the  borough  rate,  and  in  the 
discharge  of  such  duty  applies  for  sum- 
monses against  ratepayers  who  are  in 
arrear.  In  bo  doing  King  exercises  his 
own  discretion,  and  acts  without  consulting 
the  town  council,  or  any  committee  or 
member  thereof.  In  the  present  case  King 
had  obtained  a  summons  from  u  Justice 
who  was  not  a  member  of  the  town 
council;  but  on  the  hearing  the  magis- 
trates refused  to  adjudicate,  and  dismissed 
the  summons,  on  the  ground  that  one  of 
the  sitting  magistrates,  being  a  town  coun- 
cillor, was  thereby  disqualified  from  ad- 
judicating upon  the  summons. 

By  section  f>02  of  the  local  Act,  which  is 
similar  in  its  terms  to  section  258  of  the 
Public  Health  Act,  1875  (1),  it  is  enacted 
that  "  except  as  expressly  otherwise  pro- 
vided, any  person  shall  not  be  disqualified 
or  disabled  to  act  as  Justice  of  the  peace, 
in  any  matter  arising  under  or  in  violation 
of  this  Act,  by  reason  of  his  being  a  rate- 
payer in  the  borough,  or  liable  to  any  pay- 
ments under  this  Act,  or  a  member  of  the 
council  or  of  any  committee  thereof." 

The  levying,  collection  or  enforcement 
of  the  borough  rate  in  Burnley  is  governed 
by  the  local  Act 

For  the  Crown  it  was  contended,  that 
this  section  authorised  the  Justice  in 
question  to  act,  although  he  was  a  member 
of  the  town  council. 

For  the  defendants  it  was  submitted, 
that  the  section  in  question  does  not  em- 
power any  town  councillor  to  act  in  cases 
in  which  the  corporation  are  themselves 
the  prosecutors,  and  that  in  this  case  the 
corporation  are  in  fact,  by  their  officer, 
the  prosecutors;  and  the  cases  of  The 
Queen  v.  MiUedge  (2),  The  Queen  v.  Oih- 


bans  (4)  and  The  Queen  v.  Meyer  (3)  were 
cited  in  support  of  this  contention. 

In  The  Queen  v.  MiUedge  (2)  complaint 
had  been  made  to  the  Local  Government 
Board  of  a  nuisance  arising  from  a  piece 
of  water  in  Weymouth,  and  the  board 
thereupon  required  the  town  ooimdl  of 
We3rmouth  to  abate  the  nuisance.  The 
town  council  passed  a  resolution  that 
steps  should  be  taken  against  the  owner 
of  the  water  for  the  abatement  of  the 
nuisance.  Two  Justices  of  the  borough, 
who  were  members  of  the  town  council, 
and  who  had  taken  an  active  part  in  dis- 
cussions on  the  question,  were  with  the 
other  magistrates  on  the  bench  of  Justices, 
when  the  summons  against  the  owner  of 
the  water  came  on  for  hearing.  They  re- 
fused to  retire,  although  the  defendant 
objected  to  their  sitting,  on  the  ground  that 
they  were  the  prosecutors.  'Die  defence 
was  that  the  nuisance  was  caused  by  the 
town  council  themselves  sending  the  drain- 
age of  the  town  into  the  water  complained 
of.  The  defendant  was  convicted  by  a 
majority  of  five  to  two,  the  Justices  in 
question  voting  in  the  majority,  and  it  was 
held  that  under  these  circumstances  they 
were  disqualified  from  voting.  It  is  obvi- 
ous that  in  this  case  the  Justices  were 
substantially  interested  in  the  proceeding 
adjudicated  upon,  so  as  to  be  likely  to 
have  a  real  bias  in  the  matter.  The 
Queen  v.  Meyer  (3)  is  a  similar  case, 
and  the  decision  there  is  put  on  that 
very  ground,  and  it  is  pointed  out  that 
the  interest,  where  not  pecuniary,  must 
be  substantial,  so  as  to  make  it  likely 
that  the  Justice  has  a  real  bias,  and  that 
the  mere  possibility  of  bias  is  not  sufficient 
to  disqualify.  In  The  Queen  v.  The  Jus- 
tices  of  Huntingdonshire  (6)  it  was  held, 
in  accordance  with  this  oistinction,  that 
Justices  who  were  members  of  the  town 
council  of  a  borough,  and  as  such  had 
taken  an  active  part  in  the  making  of  an 
order  under  the  Dogs'  Act,  1871,  were 
not  thereby  disqualified  from  sitting  to 
hear  a  complaint  of  non-observance  of  the 
order.  In  The  Queen  v.  Gibbons  (4),  by  a 
local  Act  for  the  improvement  of  a 
borough,  the  corporation  was  made  the 
authority  for  the  execution  of  the  Act, 
with  power  to  direct  prosecutions  for  this 
(6)  Law  Rep.  4  Q.B.  D.  522. 
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The  Queen  v.  Handeiey, 

porposei  An  infonnation  for  an  offence 
under  this  Act  having  been  preferred  by 
an  officer  on  behalf  of  the  corporation,  a 
summons  was  issued  upon  it  by  a  Justice, 
who  was  an  alderman  and  member  of  the 
corporation,  but  such  summons  came  on 
for  hearing  before  Justices  none  of  whom 
were  connected  with  the  corporation.  The 
Court,  however,  held  that  such  Justices 
could  not  adjudicate  upon  the  summons, 
because  it  had  been  issued  by  one  who  was 
virtually  prosecutor.  The  case  of  The 
Queen  v.  Meyer  (3)  was  not  cited  then,  and 
the  Court  does  not  advert  to  the  distinc- 
tion established  by  that  case  between  a 
substantial  interest  likely  to  cause  a  real 
bias  and  the  mere  possibility  of  a  bias. 
Still  we  might  have  felt  ourselves  bound 
by  the  decision  in  that  case,  had  it  not 
been  that  in  The  Queen  v.  White  (5),  re- 
ported, but  not  on  this  point,  the  same  ques- 
tion arose,  and  was  decided  the  other  way. 
Feeling  ourselves  thus  at  liberty  to  exercise 
our  own  judgment  in  the  matter,  we  are 
of  opinion  that  in  cases  like  the  present, 
when  such  a  section  as  section  502  of  this 
local  Act  exists,  it  is  not  enough  to  shew 
merely  that  an  adjudicating  Justice  is  a 
member  of  the  town  council,  and  as  such 
baa  a  pecuniaiy  interest  in  the  result  of 
the  complaint  or  infonnation,  or  that  he  is 
a  member  of  the  corporation  which  is 
charged  with  the  duty  of  prosecuting  the 
of&aaoe  which  he  sits  to  adjudicate  upon, 
but  that,  in  order  to  disqualify  the  Justice, 
it  must  be  established  that  he  has  such  a 
substantial  interest  in  the  result  of  the 
hearing  as  to  make  it  likely  that  he  has  a 
real  bias  in  the  matter.  In  our  opinion 
there  is  in  this  case  no  ground  whatever 
for  saying  that  there  was  any  such  sub- 
stantial interest  or  likelihood  of  real  bias, 
and  consequently  the  rule  must  be  made 
abBolute. 

Bule  absolute  with  eoita. 


Solicitors— The  Solicitor  to  the  Treasiuy,  for 
the  Crown ;  Milne,  Riddle  Sc  Mellor,  agents 
for  Creeke  k  Sandy,  Burnley,  for  prosecu- 
tion; Wazriner  k  CroflS,  agents  for  John 
Knowles,  Burnley,  for  defendants. 
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HANCE  V.  FAIRHUB8T. 


1882.      1 

March?.  J 

Elementary  Education  Act ^  1876,  88. 11 
€md  12 — Attendance — Order  on  Father— » 
Enforcement  on  Mother — 39  <£?  40  Vict. 
c.  79. 

An  attendance  order ^  made  on  the  father 
of  a  child  under  section  II  of  the  Elemen' 
tary  Education  Act,  1876,  cannot,  on  the 
death  of  the  father,  be  enforced  against 
the  mother,  under  section  12. 

Case  stated  by  the  borough  Justices  of 
the  city  of  Liverpool,  under  the  Summary 
Jurisdiction  Act,  1876  (39  &  40  Vict. 
c.  79). 

In  December,  1880,  George  Fairhurst 
was  summoned  for  that,  after  due  warn- 
ing given  to  him  as  the  parent  of  Albert 
Fairhurst,  a  child  between  the  ages  of 
five  and  fourteen,  the  said  child  was  found 
to  be  not  under  proper  control,  contrary 
to  the  provisions  of  the  Elementary  Edu- 
cation Act,  1876. 

George  Fairhurst  appeared  to  the  sum- 
mons by  his  wife,  the  above  respondent, 
and  after  hearing  the  case,  an  order  was 
made  by  the  Court,  under  section  11  of 
that  Act  (1),  by  which  the  child  was  or- 
dered to  attend  for  one  year  St.  Silas' 
School,  a  certified  school  selected  by 
George  Fairhurst ;  and  a  copy  of  the  order 
was  served  on  George  Fairhurst. 

In  February,  1881,  the  attendance 
order  having  beeoi  disobeyed,  without  any 
reasonable  excuse,  another  summons  was 
taken  out  against  George  Fairhurst,  under 
the  12th  section  of  the  Act  (2). 

(1)  By  the  Elementary  Bducation  Act,  1876, 
section  11,  it  is  enacted  that  if  any  child  is 
found  not  onder  proper  control, "  it  shall  be 
the  daty  of  the  local  authority,  after  due  warn- 
ing to  the  parent  of  such  child,  to  complain  to 
ft  Court  of  Summary  Jurisdiction,  and  such 
Court  may»  if  satisfied  of  the  truth  of  such 
complaint,  order  that  the  child  do  attend  some 
certified  ^cient  school  willing  to  receive  him, 
and  named  in  the  order,  being  either  such  as 
the  parent  may  select,  or  if  he  do  not  select 
any,  then  such  public  elementary  school  as  the 
Court  think  ez^dient  ....'* 

(2)  By  section  12:  "Where  an  attendance 
order  is  not  complied  with,  without  any  reason- 
able excuse  within  the  meaning  of  this  Act, 
a  Court  of  Summary  Jurisdiction,  on  complaint 


140 


CASES  CONNECTED  WITH 


[N.S. 


Hcmee  V.  Fairhurst. 


George  Fairhurst  again  appeared  to  the 
summons  by  his  wife,  and  waa  fined  five 
shillings,  under  section  12  of  the  Act  (2). 

In  June,  1881,  George  Fairhurst  died, 
and  the  respondent  thenceforward  became 
liable  to  maintain  and  had  the  actual 
custody  of  the  child. 

On  the  26th  of  September,  1881,  the 
order  having  since  been  continually  dis- 
obeyed, without  reasonable  excuse,  a  sum- 
mons was  taken  out  by  the  appellant,  the 
clerk  to  the  School  Board,  calling  on  the 
respondent  to  appear  and  be  d^t  with 
under  the  provisions  of  section  12. 

The  Justices  were  of  opinion  that  the 
respondent  was  not  liable  to  be  dealt  with 
under  section  12,  and  dismissed  the  com- 
,  plaint. 

Arthur  Charles,  for  the  appellant. — 
The  Justices  ought  to  have  convicted.  By 
the  Elementary  Education  Act  ^33  <k  34 
.  Vict.  c.  75),  s.  3,  the  term  "parent  includes 
guardian,  and  every  person  who  is  liable 
to  maintain,  or  has  the  actual  custody  of 
any  child.  The  child  had  passed  into 
the  custody  of  a  parent  who  was  cog- 
nisant of  the  existing  order,  and  whose 
duty  it  was  to  see  that  order  carried  out. 
There  is  no  necessity  to  commence  the 
proceedings  de  novo  on  the  death  of  the 
parents  on  whom  the  order  was  made. 
It  has  been  decided  that  proceedings 
under  the  Elementary  Education  A(^ 
may  be  taken  against  a  married  woman 
who  has  the  actual  custody  of  the  chil- 
dren during  the  temporary  absence  of  her 
husband  in  pursuance  of  his  ordinary 
calling  as  a  sailor — Hance  v.  Burnett  (3). 

made  by  the  local  authority,  may,  if  it  think 
fit,  order  as  follows  : — 

"  (i.)  In  the  first  case  of  non-compliance, 
if  the  parent  of  the  child  does  not  appear,  or 
appears  and  falls  to  satisfy  the  Court  that  he 
has  used  all  reasonable  efforts  to  enforce  com- 
pliance with  the  order,  the  Court  may  impose  a 
penalty  not  exceeding  with  costs  five  shil- 
lings .... 

**  (ii.)  In  the  second  or  any  subsequent  case 
of  non-compliance  with  the  order  the  Court  may 
order  the  child  to  be  sent  to  a  certified  day  in- 
dustrial school ....  and  may  further  in  its  dis- 
cretion inflict  any  such  penalty  as  aforesaid,  or 
it  may  for  each  such  non-compliance  inflict  any 
such  penalty  as  aforesaidv  without  ordering  the 
child  to  be  sent  to  an  industrial  school.'* 

(3)  43  Justice  of  the  Peace,  64. 


[Field,  J. — Supposing  the  mother  had 
been  abroad,  and  had  known  nothing 
about  the  attendance  orders.  Could  it  be 
intended  that  on  the  death  of  the  father 
she  could  on  returning  and  undertaking 
the  custody  of  the  child  be  oommitted  to 
prison  for  non-compliance  with  the  order  1] 

The  mother  would  have  the  opportu- 
nity under  section  12  of  offering  a  de- 
fence to  the  summons,  and  a  penalty 
could  not  be  inflicted  except  in  the  ab- 
sence of  reasonable  excuse. 

The  respondent  did  not  appear. 

Field,  J. — I  am  clearly  of  opinion  that 
the  Justices  came  to  a  right  determination. 
These  are  useful  Acts,  and  every  fiMsility 
for  carrying  them  out  should  be  afforded ; 
but,  on  the  other  hand,  it  would  not  be 
right  to  punish  A  because  B  had  £uled  to 
comply  with  an  order. 

BowEK,  J.,  concurred. 

Appeal  diamissed. 

Solicitors — Qregory  &  Co.,  for  appellant 


1881. 
Dec.  16 


.} 


In  re  clew. 


Licensing  Acts  (35  d:  36  Vict.  e.  94), 
a.  3  and  s,  51  (suh-s.  2) — Punishment/or 
Selling  Liquors  vnthout  Licence — Alterna- 
tive PencUties — "Or" — Summary  Juris- 
diction Act,  1879,  s,  21. 

Section  3  of  the  Licensing  Ad^  1872, 
subjecting  a  person  convicted  of  selling 
intoxicating  liquors  vnthout  a  licence  "for 
a  first  offence  to  a  penaUy  not  exceeding 
50Z.,  or  to  imprisonment  with  or  without 
hard  labour  /or  a  term  not  exceeding  one 
month,"  authorises  either  an  adjudication 
to  pay  a  fine,  or  cm  adjudication  of  im- 
prisonment, but  does  riot  authorise  the 
adjudication  of  a  fine,  with  imprisonment 
in  default  of  payment. 

Bule  for  habeas  corpus  to  the  Justices 
of  Sussex  and  the  Governor  of  Lewes 
Gaol  to  bring  up  Elizabeth  Evans  Clew, 
and  to  shew  cause  why  she  should  not  be 

^X'  3lBt   of  Ootober,    1881.   the 
prisoner  was  convicted    under   the    In- 
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toxicating  liquors  lioensmg  Act,  1872, 
section  3,  for  selling   liquors  without  a 
licence.     The    oonvictiou   adjudged  that 
"  the  defendant  do  for  her  said  o&nce  for- 
feit and  pay  the  sum  of  12/.  and  10^.,  and 
do  60  also  pay  1/.  68.  6d,  for  costs.     And 
it  is  ordered  that  the  said  sums  he  paid 
forthwith,  and  if  default  is  made  in  pay- 
ment according  to  this  adjudication  and 
order,  it  is  adjudged  that  the  defendant  he 
imprisoned  in   Her  Majesty's  prison   at 
Lewes  and  there  kept  to  hard  lahour  for 
the  space  of  one  calendar  month,  or  until 
the  said  sums,  and  all  costs  and  charges,  are 
paid."    The  sums  adjudicated  were  not 
paid,  and  on  the  5th  of  Decemher  the 
Jttstioes  issued  a  warrant  of  commitment, 
in  virtue  of  which  the  prisoner  was  in  cus- 
tody.   No  warrant  of  distress  was  issued. 
The  affidavits    stated  that   the   solicitor 
who  represented  the  prisoner  at  the  time 
of  the  conviction  informed  the  Justices 
that  she  was  a  maiTied  woman,  and  that 
all  the  goods  in  the  house  which  she  oc- 
cupied were  her  hushand's. 

By  section  3  of  the  Intoxicating  Liquors 

licensing  Act,  1872  (36  &  36  Vict.  c.  94), 

any  person  convicted  of  selling  intoxicating 

liqnors  without  a  licence  is  *'  for  the  first 

offiooe  liahle  to  a  penalty  not  exceediDg 

50/.,  or  to  imprisonment  with  or  without 

hard  labour  for  a  term  not  exceeding  one 

month." 

Grain  shewed  cause. — The  conviction  is 
good  under  the  section.     The  imprison- 
ment there  referred  to  is  the  alternative 
for  not  paying  the  fine  mentioned.     It  is 
not  an  alternative  punishment.     The  com- 
mitment is  also  good  in  virtue  of  section 
21,  sub-section  3,  of  the  Summary  Jurisdic- 
tion Act,  1879  (42  &  43  Vict.  c.  49),  which 
provides  that  "  where  a  person  is  adjudged 
by  the  conviction  of  a  Court  of  summary 
jurisdiction  ....  to  pay  any  sum   of 
money,  and  on  default  of  payment  of  such 
snm  a  warrant  of  distress  is  authorised  to 
be  issued,  and  it  appears  to  the  Court  that 
such  person  has  no  goods  whereon  to  levy 
the  distress,  .  .  .  such  Court  instead  of 
issuing  such  warrant  of  distress  may,  if  it 
think  fit,  order  the  said  person  on  non- 
payment of  the  said  sum  to  he  imprisoned 
for  any  period  not  exceeding  the  period  for 
which  he  is  liable  under  the  conviction  to 


he  imprisoned  in  de&ult  of  distress."  The 
conviction  is  in  the  form  prescribed  by 
Schedule  I.  Form  2  of  the  Summary  Juris- 
diction Act,  1848  (11  ik  12  Vict.  c.  43). 

[BowBN,^  J. — Had  the  defendant  notice 
of  the  application  for  the  warrant  of  com- 
mitment i] 

No.     ]N  one  was  necessary. 

Lo^woodj  in  support  of  the  rule,  argued 
that  the  punishment  under  the  section  in 
question  is  alternative.  The  Justices  must 
give  the  one  or  the  other  on  convicting. 
He  referred  to  In  re  Brown  (1). 

Grove,  J. — ^I  am  of  opinion  that  this 
conviction  is  bad.  The  error  has  arisen 
from  the  Justices  or  their  clerk  having 
used  a  printed  form  which  is  as  given  in 
the  schedule  to  the  Summary  Jurisdiction 
Act,  1848,  but  which  is  not  applicable  to 
section  3  of  the  Intoxicating  Liquors 
Licensing  Act,  1872.  The  words  of  that 
section  are  clear.  The  penalty  which  may 
be'imposed  is  either  fine  or  imprisonment — 
not  a  fine,  or  in  default  of  payment  of  the 
fine  then  a  term  of  imprisonment.  '<  For 
the  first  offence,"  it  is  enacted,  "  he  shall 
be  liable  to  a  penalty  not  exceeding  fifty 
pounds,  or  to  imprisonment  with  or  without 
hard  labour  for  a  term  not  exceeding  one 
month."  Does  the  word  "  or  "  mean  "  in 
defitult  of  pa3ring  the  fine."  I  think  not. 
When  the  Legislature  means  to  impose 
imprisonment  in  default  of  paying  a  fine  it 
so  expresses  itself.  I  was  somewhat  em- 
barrassed to  know  how  the  fine  was  to  be 
enforced  otherwise  than  under  the  Sum- 
mary Jurisdiction  Acts,  unless  there  was 
an  order  in  the  conviction  for  imprison- 
ment in  default,  but  I  find  this  is  provided 
for  by  section  51  of  the  Licensing  Act, 
1872.  The  2nd  sub-section  provides  that 
"where  the  Court  of  sunmiaiy  juris- 
diction orders  that  a  distress  shall  be  made 
in  default  of  payment  ....  the  Court 
may  order  that  in  default  of  the  said  sum 
being  paid  as  directed  the  person  liable  to 
pay  the  same  shall  be  imprisoned  "  accord- 
ing to  a  prescribed  scale.  After  the  con- 
viction the  Court  may  order  a  distress  to 
issue,  and  after  that  (the  language  of 
the  section  is  rather  curious),  "  in  defiault 
of  the  said  sum  being  paid,"  the  person 

(1)  47  Law  J.  Hep.  M.O.  108 ;  Law  Rep.  3 
Q.B.  D.  646. 
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may  be  imprLsoned.  Non-payment  must 
mean  non-realisation  of  distress*.  The 
penalty  may  be  enforced  by  distress,  and 
afterwards  by  imprisonment.  But  im- 
prisonment is  a  subsequent  step  to  be 
taken,  after  various  other  things  have  hap- 
pened. If  the  conviction  had  ended  with 
the  word  "  forthwith,"  the  Justices  might 
then  have  proceeded  under  section  51,  but 
they  have  no  power  to  order  imprisonment 
until  section  51  is  exhausted.  I  need  not 
discuss  whether  they  might  have  dis- 
pensed with  the  warrant  of  distress :  they 
must  first  a^rtain  whether  there  ^ 
sufficient  distress,  as  the  Act  does  not  say 
that  on  simple  de&ult  the  person  can  be 
sent  to  prison.  Section  21  of  the  Summary 
Jurisdiction  Act,  1879,  applies  to  cases  in 
which  the  Justices  have  convicted  in  the 
form  mentioned  in  the  section,  but  not  to 
this  case. 

Lopes,  J. — I  am  of  the  same  opinion. 
1  think  it  clear  that  this  conviction  must  be 
quashed.     The  Justices  had  power  either 


to  fine  or  imprison.  The  power  is 
alternative,  and  there  is  no  power  to  im- 
prison under  that  section  in  de&ult  of 
distress.  The  Justices  have  ordered  the 
defendant  to  be  imprisoned  in  default  of 
the  payment  of  a  fine,  and  have  exceeded 
their  power.  The  Summary  Jurisdictioii 
Act,  1879,  s.  21,  sub-8.  3,  htus  no  applica- 
tion to  the  case.  It  applies  only  to  cases  in 
which  the  Justices  have  imposed  a  convic- 
tion of  the  kind  therein  referred  to. 

BowEN,  J. — I  am  of  the  same  opinion 
and  for  the  same  reasons.  I  think,  further, 
that  it  is  a  question  worth  considering 
whether  a  man  can  be  sent  to  prison  in 
default  of  distress  without  having  been 
heard. 

Mule  absoltUe. 

Solicitozs— Sole,  Turner  k  Knight,  agents  for 
Oripps  k  Co.,  Tonbridge  Wells,  for  prosecutor ; 
Hasties,  agents  for  Hiasties,  East  Grinstead, 
for  Justices. 
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A«t,  oommenoement  of.    See  Licenbino  Acts. 

AdulUration.    See  Sals  of  Food  and  Drugs 
Act. 

AgVBt    See  F&AUD. 


And  Abetting.    See  Pbizb  Fight. 


Appeal,  Bight  of.    See  Bastabdt;   Metbo- 
P0U8  Man  AOBMBNT  Acts  ;  Public  Health. 

Ant«lt    See  Pbizb  Fioht. 

^■••mbly.    See  Biot. 

^MMtment.    See  Justices;  Public  Health. 

'■itaent.    See  Fbaud. 

^^y—apj^al ;  7  ^-  8  VicL  e.  101.  t.  i  :  S  4r 

f  ^'ict^  e.  10.  $.  3  .•  summary  jurisdiction  aet, 

^70  (42  ^  43   net,  e.  49),  w.  31,  32,  54  and 

^J — ^ An  Appeal  against  an  order  in  bastardy 

^'^y  lie  brought  either  on  the  conditions  pre- 

*^be<i  by  the  Bastardy  Acts  or  on  those 

l^^oribed  by  the  Summary  Jurisdiction  Act, 

r^l?-       The  64th  section  of  the  Summary 

*  *"   '       iction  Act,  in  applying  that  Act  to  "  an 

L  hom  an  order  in  bastardy,"  amongst 

things,  does  not  apply  the  appeal  sec- 

—    =»    of  that  Act  exclusively  of  previously 

^^Hi:^  appeal  sections  in  the  Bastardy  Acts, 

Ij^^  a.pplies  the  Act  generally  to  orders  in 

f?**^*dy,  so  as  to  remove  doubts  whether 

^^y  are  "orders  or  convictions.*'   Meg.  v.  The 

'^**^      cf  Mtmtgomeryshvre,  96 


oth 
tio 


— '  *^6  ^  36  Viet,  o,  66,  s.  4 ;  order  for  pay- 
'••^  of  weekly  sum  :  dittreu  •  order  of  com- 


mittal :  discretion  of  justices :  "  may,  if  it 
shall  seem  Jit "]— Justices  have  discretion  to 
refuse  to  enforce  an  order  for  the  payment 
of  money  by  the  putative  father  to  the  mother 
of  a  bastard  child ;  and  are  not  bound  to 
issue  their  warrant  for  distress,  and  in  default 
of  distress  to  commit  the  putative  father. 
So  held  by  Gboye,  J.,  dissentiente  Huddle- 
STON,  B.    Davies  v.  Eva/ns,  182 

Betting  Act  (16  ^  17  Viet.  c.  119),  ss.landS: 
"  house,  office,  room  or  other  place  " ;  movable 
box  within  ring  at  races'] — On  the  hearing  of 
a  summons  taken  out  under  16  &  17  Yicl^.  c. 
119,  it  was  proved  that  the  defendant  stood 
on  a  wooden  box,  in  an  enclosed  space  on  a 
racecourse,  commonly  known  as  '*  The  Ring," 
and  there  made  bets  and  received  money  in 
payment  of  the  same.  The  Justices  dismissed 
the  summons,  on  the  g^und  that  the  defen- 
dant had  not  been  guilty  of  the  offence  of  oc- 
cupying "a  place,"  within  the  meaning  of 
section  3  of  the  Betting  Act,  for  the  purpose 
of  betting : — Held  (on  appeal),  that  the  sum- 
mons was  wrongly  dismissed,  as  the  wooden 
box  in  question  was  a  "place"  within  the 
meaning  of  that  section.  Galloway  v. 
Maries,  63 

Bias.    See  Justices. 

Borough.    See  Highway. 

Chnroh  or  Chapel.    See  Poob. 

Olub.    See  Licensing  Act. 

Debtors  Act,  1869  (32  <|*  33  Viet.  e.  62),  s.  13. 
gub'S.  3 :  remeval  of  property  Toith  intent  to 
defra/ud  creditors :  fraud  on  single  creditor'] 
— The  provisions  of  section  13  of  the  Debtors 
Act,    1869   (32  &    33  Vict.   c.    62),    s.    13. 
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sub-8.  3,  apply  to  all  persons  whether  sabject 
to  the  bankruptcy  laws  or  not.  Reg.  v.  Bow- 
lands,  C.C.R-,  51 

A,  B  and  G  were  convicted  on  an  indictment, 
under  section  13,  sub-section  3  of  32  &  33 
Vict.  c.  62,  of  removing  the  property  of  A, 
since  the  date  of  an  unsatisfied  judgment  or 
order  for  the  payment  of  money  against  A, 
with  intent  to  defraud  the  creditors  of  A.  It 
was  proved  that  a  judgment  had  been  ob- 
tained against  A,  and  that  while  it  was  still 
unsatisfied,  he,  with  the  help  of  B  and  C,  re- 
moved property  from  his  house  in  order  to 
defeat  the  judgment  creditor.  There  was  no 
evidence  that  A  had  any  other  creditors,  or 
that  there  was  any  intention  to  defeat  the 
claims  of  any  other  creditors  of  A,  except 
the  said  judgment  creditor.  No  petition  in 
bankruptcy  had  been  presented  against  A, 
nor  had  any  proceedings  been  taken  for  the 
arrangement  of  his  affairs  by  liquidation  or 
composition  : — Heldt  that  the  absence  of  any 
proceedings  in  bankruptcy  against  A  was  im- 
material ;  but  that  the  conviction  could  not 
be  sustained,  inasmuch  as  an  intent  to  de- 
fraud creditors  was  charged  but  was  not 
proved.     Ibid. 

Semble  that  an  intent  to  defraud  one  creditor 
may  be  evidence  from  which  a  jury  may 
infer  an  intent  to  defraud  all,  within  the 
meaning  of  section  13.    Ibid. 

Distresi.    See  Bastabdy. 


Elementary  MuehUon— Jurisdiction  of  justices 
over  offences  under  by-laws :  attendance  order: 
petty  sessional  district  eonnprising  parts  of 
several  counties :  union  extending  into  several 
distinct  jurisdictions :  30  ^  31  Vict,  o,  106 
(^PooT  Lam  Amendment  Act,  1867),  s.  27 ; 
39  4"  40  Vict.  c.  79  {Elementary  Education 
Act,  1876),  ss.  12  and  34]— By  section  34  of 
the  Elementary  Education  Act,  1876,  it  is 
enacted  that  **  all  enactments  relating  to 
guardians  and  their  officers  and  expenses 
and  to]  relief  given  by  guardians  shall,  sub- 
ject to  the  express  provisions  of  this  Act, 
apply  as  if  the  guardians,  including  the  School 
Attendance  Committee  appointed  by  them 
and  their  officers  acting  under  this  Act^  and 
expenses  incurred  and  money  paid  for  school 
fees  and  relief  given  under  this  Act,  were  re- 
spectively acting,  incurred  and  paid  and  given 
as  relief  under  the  Acts  relating  to  the  relief 
of  the  poor,  and  the  Local  Government  Broad 
may  make  rules,  orders  and  regulations  ac- 
cordingly." Therefore,  in  cases  where  a  union 
extends  into  several  distinct  jurisdictions,  as 
specified  in  30  k  31  Vict.  c.  106.  s.  27  (Poor 
Law  Amendment  Act,  1867),  Justices  of  any 
of  the  counties  forming  such  jurisdictions 
ai*e  enabled  to  hear  and  determine  applications 
against  parents  for  non-compliance  with  at- 
tendance orders  or  for  other  breaches  of  the 
by-laws    under   the   Elementary    Education 


Acts.    Reg.  v.  Eatonj  Justices  of  the  County 
of  Northampton,  31 

—  39<f-40  Vict. 0.  79.M.llafu{I2 .-  attendance.' 
order  on  father :  enforcement  on  mother'] — 
An  attendance  order,  made  on  the  father  of 
a  child  under  section  11  of  the  Elementary 
Education  Act,  1876,  cannot,  on  the  death  of 
the  father,  be  enforced  against  the  mother, 
onder  section  12.    Manoe  v.  I^nrhurMt^  139 


(33  4-  34  Vict.  c.  76.  s.  74),  1873  r2l6  <f-  37 

Vict.  c.  86),  1876  (39  ^  40  Vict.  c.  79),  1880 
(43  4"  44  Vict.  0.  23);  causing  a  child  to  attend 
school :  reasonable  excuse"] — The  respondent,  an 
engine  driver,  was  summoned  for  not  causing 
his  child  to  be  sent  to  school  in  accordance 
with  the  by-laws  made  under  33  Sc  34  Vict, 
c.  75.  8.  74,  and  in  force  in  the  district.  By- 
law 2  provided  as  follows :  The  parent  of  every 
child  of  not  less  tlian  five  nor  more  than  thir- 
teen years  of  age,  shall  cause  such  child  to 
attend  school  unless  there  be  a  reasonable  ex- 
cuse for  non-attendance.  Any  of  the  following 
reasons  shall  be  a  reasonable  excuse — First, 
that  the  child  is  under  sufficient  instruction 
in  some  other  manner;  secondly,  that  the 
child  has  been  prevented  from  attending 
school  by  sickness  or  an  unavoidable  cause ; 
thirdly,  that  there  is  no  public  elementary 
school  open  which  the  child  can  attend  within 
two  miles.  At  the  hearing  of  the  summons  it 
was  proved  that  the  cMld  had  invariably 
been  sent  from  home  in  proper  time ;  that 
on  two  occasions  only,  out  of  a  possible  158 
attendances,  had  the  respondent  been  in- 
formed that  the  child  had  arrived  too  late, 
and  that  on  both  those  occasions  the  respon* 
dent's  wife  had  corrected  the  child.  The 
magistrates  having  held  on  the  above  facts 
that  the  respondent  had  a  reasonable  excuse 
for  not  causing  his  child  to  be  sent  to  school, 
— Held,  that  the  magistrates  were  justified 
in  so  holding.  The  School  Board  Attendance 
Committee  of  Belper  Union  v.  Bailey y  91 

—  33  4-  34  Vict.  c.  76.  ss.^a^  74;  39  ^  40 
Nict.  c.  79.  s.  32 ;  contributory  districts : 
school  attendance  committee  of  a  ttnion  :  parish 
not  under  any  other  local  authority] — The 
guardians  of  a  union  comprising  the  parish 
of  C  S.  which  had  no  school  board  of  its  own, 
but  by  order  of  the  Education  Department 
under  the  Elementary  Education  Act,  1870, 
s.  49,  contributed  to  the  schools  of  a  district 
whidi  had  a  school  board,  appointed  a  school 
attendance  committee  under  the  Elementary 
Education  Act,  1876,  ss.  7  and  32,  for  C.  S. 
and  certain  other  parishes  within  the  union, 
and  under  section  31  claimed  from  C.  S.  a 
proportion  of  the  expenses  of  the  committee  :— 
Held,  that  C.  S.  was,  within  the  meaning 
of  section  32,  '*a  parish  ....  not  under 
any  ....  local  authority  within  the  meaning 
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of  the  Act,"  and  that,  therefore,  the  oom- 
mittee  had  power  to  act  for  C.  S.,  and 
C.  S.  must  pay  a  proportion  of  the  expenses 
of  the  committee.  Reg.  v.  Vane;  in  re  The 
Guardiant  ef  Penrith  Union  v.  The  Overeeers 
of  CoMtle  Sowerhy,  114 

Xrideaee.    See  Manhlauohtbb. 

tahery— ^AtM^  wUhovt  lieenee:  fre%k  water 
JUheriee  aet^  1878  (41  ^  42  Vtct.  0.  39), 
«.  7 .'  Severn  fiihery  district:  eertifieate  of  se- 
eretarjf  of  state:  trihutary^—By  certificate  of 
the  Secretary  of  State,  the  Severn  Fishery 
District  was  defined  to  be  *'  so  much  of  the 
riyer  Severn  and  of  the  rivers  Y.  and  T.,  and 
of  all  other  tributaries  of  the  said  river  Severn 
as  18  situate  within  the  counties  of  Gloucester, 
SCO."  The  rivers  V.  and  T,  flow  directly  into 
the  Severn.  Licences  are  required  for  fishing 
in  the  Severn  Fishery  District.  On  information 
against  the  respondents  for  fishing  without  a 
licence  in  a  brook  which  was  a  tributary  of  a 
tributary  of  the  river  T.,— JSfoW,  that  the 
Justices  were  right  in  dismissing  the  informa- 
tion,because  the  certificate  only  included  in 
the  district  direct  tributaries  of  the  Severn, 
which  this  brook  was  not.  Merriehi  v.  Cad' 
waUador^  20 

^'-^  See  JranoBB, 

WmMtm.  See  Mbtbopous  Mamaobmbnt 
Act. 

Txmiid— iy  agent :  toUeitor  entrusted  with  pro* 
perty  for  safe  custody:  24  ^  26  net.  o.  96. 
s,  76]— The  defendant,  a  solicitor,  having 
been  entrusted  with  money  to  invest  on 
mortgages,  fraudulently  misappropriated  it  to 
his  own  use : — ffeld,  that  the  money  so  en- 
trusted to  the  defendant,  was  not  property 
entrusted  to  him  for  *<  safe  custody  "  within 
the  meaning  of  section  76  of  24  &  26  Vict. 
c  96.    Beg,  v.  Jfewman,  C.C.B.,  87 

Orierens  Bodily  Marm-^maHciously  infieting : 
24  ^  25  Viet.  e.  100.  s,  20}— The  prisoner 
was  indicted,  under  24  k,  25  Vict.  c.  100.  s.  20, 
for  unlawfully  and  maliciously  inflicting 
grievous  bodily  harm,  and  was  convicted. 
Shortly  before  the  conclusion  of  a  perform- 
ance at  a  theatre,  the  prisoner  put  out  the 
gaslights  on  a  staircase  which  the  audience 
bad  to  descend  to  leave  the  theatre,  and 
placed  an  iron  bar  across  a  doorway  through 
which  they  had  to  pass.  The  darkness  caused 
a  panic  amongst  the  audience  leaving  the 
theatre,  and  several  of  them  were  seriously 
injured  through  the  pressure  of  the  crowd 
in  the  obstructed  doorway : — Heldt  that  the 
convictiQn  was  right.  Reg.  v.  Martin 
(C.C.R,),  36 

You  61.— ItC. 


Herbage.    See  Malicioub  In JUBixa. 

Highway — highways  and  loeomotives  amendment 
act,  1878  (41  ^  42  Vict.  0.  77),  9.  23  ;  excessive 
weight  and  extraordinary  trqffie :  carting  buUd- 
ing  materials'] — Upon  the  hearing  of  a  com- 
plaint made  by  a  highway  board  under  section 
23  of  the  Highways  and  Locomotives  Amend- 
ment Act,  1878,  for  the  purpose  of  recovering 
from  the  respondent  extraordinary  expenses 
incurred  by  the  board  by  reason  of  traffic 
conducted  by  the  respondent,  it  appeared 
that  the  respondent,  for  a  period  of  seven 
months,  almost  daily  carted  along  a  road 
which  was  ordinarily  used  for  light  agricul- 
tural traffic  large  quantities  of  bricks,  stone, 
lime,  sand,  timber  and  other  building  ma- 
terials, for  the  purpose  of  constructing  a 
dwelling-house  and  out-buildingfs.  The  weight 
of  the  load  was  so  g^reat  as  to  necessitate  the 
use  of  trails  in  going  down  hill ;  these  trails 
were  not  requirS  for  the  ordinary  traffic,  and 
the  use  of  them  caused  part  of  the  damage 
complained  of.  The  Justices  having  found 
that  the  appellants  were  not  entitled  to  re- 
cover the  extra  expense  to  whic^  they  had 
thereby  been  put, — Held,  that  they  were 
warranted  in  finding  that  the  weight  was  not 
excessive  nor  the  traffic  extraordinary  within 
the  meaning  of  the  Act.  Pickering  Highway 
Board  V.  Barry,  17 

Per  L0PB8,  J. :  Excessive  weight  and  extra- 
ordinary traffic  to  be  within  the  Act  must 
mean  something  excessive  in  weight  or  ex- 
traordinary in  kind  of  traffic,  either  as  com- 
pared with  what  is  usually  carried  over  roads 
of  the  same  nature  in  the  neighbourhood,  or 
as  compared  with  that  to  which  the  road  in 
its  ordinary  and  fair  use  may  reasonably  be 
subjected.  It  would  not  be  sufficient  to  com- 
pare the  weight  and  traffic  complained  of 
with  the  traffic  usually  carried  on  the  par- 
ticular road.    Ibid. 

highways   and  locometives  amendment  act 

1878,  ss.  23  and  36 .-  limitation  of  summary 
vrooeedings  :  certificate  of  surveyor'] — The  six 
months  within  which  stimmary  proceedings 
under  section  23  of  the  Highways  and  Lo(»- 
motives  Act,  1878,  may  be  taken  for  recovery 
of  expenses  incurred  by  a  highway  authority, 
by  reason  of  damage  to  the  highway  caused 
by  excessive  weight  or  extraordinary  traffic 
thereon,  are  to  be  computed  from  the  cer- 
tificate of  the  surveyor.  Pool  and  Ibrden 
Highway  Board  v.  {funning,  49 

Udbility  to  repair :  main  road :  portion  ^ 

a  road  ceasing  to  he  a  turnpike  road :  41  ^ 
42  Vict.  0. 77.  s.  18]— The  Highways  and  Loco- 
motives (Amendment)  Act,  1878  (41  &  42  Vict, 
c.  77),  enacts,  by  section  13,  that  any  road 
which  has  since  1870  ceased  to  be  a  turnpike 
road  shall  be  deemed  a  main  road,  and  that 
half  the  expenses  of  maintaining  such  a  road 
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shall,  after  the  29th  of  September,  1878,  be 
borne  by  the  connty  aathority.  Certain  roads, 
formerly  turnpike  roads,  ceased  after  1870  to 
be  such,  through  the  enlargement  of  the  area 
of  the  borough  of  B.,  by  which  portions  of 
snch  roads  were  taken  out  of  the  turnpike 
trust  and  included  within  the  borough.  By 
10  &  11  Vict.  c.  34  the  corporation,  as  the 
highway  authority  of  the  borough,  became 
liable  for  the  repair  of  all  highways  within 
the  borough,  and  the  turnpike  trustees  were 
precluded  from  levying  tolls  or  spending 
money  on  any  road  within  the  borough.  The 
corporation  claimed  to  recover  from  the  county 
authority  half  of  the  expenses  of  maintain- 
ing such  portions  of  the  roads  as  had  become 
included  in  the  enlarged  area  of  the  borough : 
— Seld  (reversing  the  judgment  of  the 
Queen's  Bench  Division),  that  the  claim  most 
be  allowed,  inasmuch  as  those  portions  of  the 
roads  which  were  so  included  had  ceased  to 
be  turnpike  roads,  and  had  become  main 
roads,  and  that  the  provisions  of  section  13 
of  41  dc  42  Vict.  c.  77  consequently  applied 
to  them.  The  MaycT^  ^e,,  of  Eoekdale  ▼. 
The  Juttiee$  tf  LemcaMre  (App.),  I 

Hnibaad  and  Wife.    See  POOB. 

ladietment.    See  Gbibvous  Bodilt  Habm. 

latereit.    See  Justzcbb. 

latoxieatiiiff  liquor.    See  Ligxnbino  Act. 

Judex  la  lua  eausa.    See  Justiobs. 

JurifdietioiL.    See  Justicbs. 

Juitioei — Mm;  judex  in  ttia  emaa:  tpeeial 
aueum&nt  ^esaions] — Where  a  Justice,  being 
an  appellant  against  his  assessment  to  rat« 
by  the  Assessment  Committee  in  respect 
of  a  bouse  which  he  owns  and  occupies,  takes 
part  at  t^e  special  sessions  in  reducing  the 
assessment  of  other  appellants  similarly  situ- 
ated, and  oh  his  leaving  the  bench  the  other 
Justices  reduce  his  assessment,  and  other  as- 
sessments are  reduced  in  the  same  way,  the 
orders  made  are  subject  to  bias,  and  may  be 
brought  up  to  be  quashed  on  oertiorari,  Beg» 
T.  The  Qreat  Yarmouth  Ju$Hom,  89 

^^^jurisdicHon  of:  reaacnable  elaim  of  right : 
tUUU  river :  fiehery] — ^A  mere  claim  by  a  man 
of  a  right  to  fish  as  one  of  the  public,  sup- 
ported by  very  slight  evidence,  is  not  snoh  a 
reasonable  claim  as  will  oust  the  jurisdiction 
of  the  justices.  A  river  is  a  tidal  river  in 
fuch  parts  only  as  are  within  the  regolar 
«bb  vadi  flow  of  the  highest  tides.    Beeoe  ▼. 


-^—  juritdietum  cf:    mtere?t  or  Mum: 
ceuneil :  penalHei  *  hortmghfimd] — An  offioer 
of  a  oorporation  applied,  rt  his  own  discre- 
tion in  the  execution  of  his  duty,  for  a  sum- 
mons against  a  ratepayer  in  arrears  for  non- 
payment of  the  borough  rate.    On  the  iwMM-iwg 
the  magistrates  refused  to  adjudicate,  and 
dismissed  the  summons  on  the  ground  that 
one  of  the  magistrates  present  at  the  Vio^ring' 
was  disqualified  by  reason  of  his  being  a 
member  of  the  town  counciL    By  a  section  of 
the  local  Act,  similar  in  its  terms  to  section 
258  of  the  Publio  Health  Act,  1876,  provi- 
sion is  made  that  **  any  person  shaJl  not  be 
disqualified  or  disabled  to  act  as  Justice  of 
the  peaoe  in  any  matter  aziaing  under  or  in 
violation  of  this  Act,  by  reason  of  his  being 
....  a  member  of  the  council  or  of  any  com- 
mittee thereof  " : — Beld,  that  the  Justioes 
ought  to  have  adjudicated  on  the  summons, 
as,  to  disqualify  a  magistrate,  it  must  be 
established  that  he  has  such  a  substantial 
interest  in  the  result  of  the  hearing  aa  to 
make  it  likely  that  he  has  a  real  bias  in  the 
matter.    Jieg,  v.  Handdey^  Juatieee  ^  the 
Borough   of  Bu/rntey;   ex  paHe  JRng,  187 

The  Queen  v.  6Hbbotu  (Law  Bep.  6  Q.B.  D.  168) 
dissented  from.  The  Queom  ▼.  MUiedge  (48 
Law  J.  Bep.  M.C.  139 ;  Law  Bep.  4  Q.B.  D.  832) 
oommented  on.    Ibid. 

Discretion  of.    See  Bastabdt. 

See  Elbkbntabt  Eduoatiov. 

LioemiBg  LttM—intoxieatiing  liquor i,  $ale  ef: 
Sunday  ohiing  (TToIm)  act,  1881  (44  ^  46 
.  Vid.  e.  61),  «.  3  .*  time  qf  eommeneement  ef 
act :  eomtruetionl — Section  8  of  the  Sunday 
Gosing  (Wales)  Act,  1881,  provides  that  the 
Act "  shall  come  into  operation  in  each  divi- 
sion or  place  in  Wales  on  the  day  next  ap- 
pointed for  the  holding  of  the  general  annual 
licensing  meeting  for  that  division  or  place.** 
The  Act  receivMl  the  royal  assent  on  the 
27th  of  August,  1881.  The  general  annual 
licensing  meeting  for  S.  was  held  on  the  8th 
of  September,  the  date  having  been  fixed,  in 
accordance  with  9  Geo.  4.  c.  61.  s.  2,  three 
weeks  pieviously.  Appellant  was  convicted 
for  the  sale  of  liquor  on  the  11th  of  September, 
being  a  Sunday: — Beld,  that  the  conviction 
was  wrong,  as  itke  Act  would  come  into  opera- 
tion in  each  division  only  on  the  day  which 
after  the  passing  of  the  Act  should  be  next 
appointed  for  holding  the  general  annual 
licensing  meeting.    IHeharde  v.  MaeBride,  16 

(86  ^  86  net,  e.  94),  #.8;   eaie  tf  in- 

toxieating  liquor  by  retail  without  Ueonee: 
chib']  —  A  member  of  an  .  ordinary  dub, 
acting  on  his  rights  as  a  member,  obtained 
from  the  dub,  on  pairmentp  some  beer  and 
spirits  i^Heldy  that  thi9  was  not  a  aale  by 
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retail  of  intoxicating  liquor  within  the  mean* 
ing  of  the  Licensing  Act,  1872  s.  3.   Qraff  v. 


(35    ^    36    Txet.    e.  94),  m.  3   and   51 


iiub-s.  2):  punishment  for  telling  liquors 
mthcut  Uoence :  aU&maHve  penalties :  **  or  "; 
summary jurisdietioti  act,  1879,  s.  21] — Section 
8  of  the  Licensing  Acts,  1872,  subjecting  a 
person  oonTicted  of  selling  intoxicating 
Uqaors  without  a  licence  "  for  a  first  offence 
to  a  penalty  not  exceeding  50Z.,  or  to  impri- 
sonment with  or  without  hard  labour  for  a 
term  not  exceeding  one  month,"  authorises 
either  an  adjudication  to  pay  a  fine,  or  an 
adjudication  of  imprisonment,  but  does  not 
authorise  the  adjucUcation  of  a  fine,  with 
imprisonment  in  default  of  payment.  In  re 
CZmv,  140 

XiBitatioiL    See  HiaHWATR. 


LoMl  Atttliofity.    See  Elbmbntabt  Educa- 
tion Act. 


Loeal  GoTernm«&t  Board.  See  Publio  Hsalth. 

LooomotlTei.    See  Highways. 

Xalieioiu  XigurlM  to  Property  Aot  (24  4'  ^^ 
Vietn  0.  97),  s.  52  .*  damage  to  right  qf  herbage  : 
real  and  personal  property:  vi^ormation: 
proseeutor:  ownership'] — The  respondent  was 
chiuged,  upon  an  information  laid  under  24  Sc 
86  Vict,  a  97.  s.  52,  with  having  committed 
wilful  damage  to  certain  herbage  growing  on 
the  Town  Moor  at  Newcastle,  the  property 
of  the  stewards  and  wardens  of  the  freemen. 
It  was  proved  that  damage  to  the  amount  of 
one  penny  had  been  committed  by  playing  at 
bowlB  on  the  herbage  growing  on  the  moor,  the 
fee-simple  of  which  was  vested  in  the  corpora- 
tion of  Newcastle,  subject  to  certain  rights 
of  herbage  on  the  part  of  the  freemen,  whose 
interests  the  stewards  and  wardens  were,  by 
Act  of  Parliament,  appointed  to  preserve  :— 
Held,  that  a  right  to  herbage  was  not  *<  real 
or  penonal  property  *'  within  the  meaning  of 
84  Sc  25  Vict.  c.  97.  s.  52,  which  was  intended 
to  i^ply  to  actual  physical  damage  done  to 
aomethhig  tangible  and  visible,  as  distin- 
guished firom  a  mere  legal  right.  Held  also 
(jfor  Gbovb,  J.),  that  even  if  the  herbaga 
right  in  question  was  property  within  section 
52,  the  ownership  of  the  property  should  have 
been  laid  in  the  corporation,  and  not  in  the 
persons  mentioned  in  the  information.  Zaws 
T.  Mtringkamj  13 

Maiulaiighter— drMlefkv ;  negleeft  of  parent  to 
vroride  medieal  aid  for  ehUd :  ahsenee  of  proof 
that  death  was  thereby  aoeelerated] — If  a 
parent  neglects  to  provide  medical  aid  for 


his  child  of  tender  years,  and  the  child  die?, 
the  parent  cannot  be  convicted  of  man- 
slaughter unless  it  is  proved  affirmatively 
that  the  death  was  caused  or  accelerated  by 
such  neglect ;  and  medical  evidence  on  behalf 
of  the  prosecution,  that  the  child's  life  pro- 
bably might  have  been  prolonged  or  saved 
by  the  parent  calling  in  medical  aid,  is  not 
sufficient  evidence  to  support  a  conviction. 
Beg.  V.  Morby,  C.C.B.,  85 

Market.    See  Poob-batx& 

Metropolis  Management  Aot — new  street: 
width  and  openings  :  street  open  at  only  one 
end :  metropolis  management  amendment  aet, 
1862  (25  Jf  26  Vict.  e.  102),  s,  98]— Without 
the  consent  of  the  Metropolitan  Board  of 
Works,  a  street  was  laid  out  within  the  me- 
tropolis which  was  open  only  at  one  end : 
— Held,  that  the  Metropolis  Management 
Amendment  Act,  1862  (25  k  26  Vict.  c.  102), 
s.  98  (enacting  that  no  new  street  shall  be 
laid  out  unless  of  the  width  there  specified, 
"  or  unless  such  street  shall  be  open  at  both 
ends  **),  requires  the  street  to  be  both  of  the 
n>ecified  width  and  open  at  both  ends,  and 
therefore  that  the  proposed  street,  although 
of  the  specific  width,  was  contrary  to  the 
Act.  7^  Metropolitan  Board  of  Works  v. 
ateed,^^ 

18  ^  19  Tvst.  e.  120.  #.  106 ;  25  4'  26  Viet. 

<?.  102.  s.  77:  expenses  of  paving  new  street 
upon  bridge  with  side  waUs  belonging  to  rail' 
way  eompany :  Uability  of  company  as  owner 
of  land  bounding  or  ahiting  on  a  street^ — 
A  railway  company  built  over  its  line  of  rail- 
way a  bridge  with  side  walls  supported  by 
piers  standing  on  the  slopes  of  the  cutting 
through  which  the  line  ran.  A  road  was  car* 
ried  over  "this  bridge,  which  became  a  new 
street  within  the  meaning  of  the  Metropolis 
Management  Acts.  The  district  board  of 
works  paved  this  street,  and  called  on  the 
railway  company  to  contribute  to  the  ex- 
penses of  tms  paving,  on  the  groxmd  that  it 
was  an  <*  owner  of  land  boxmding  or  abutting 
on  such  new  street,  and  therefore  liable  so  to 
contribute : — Held,  that  the  railway  company 
was  liable,  that  the  bridge  belonged  to  it, 
and  that  the  side  walls  of  the  bridge  were 
land  bounding  or  abutting  on  the  new  street 
within  the  meaning  of  section  77  of  25  k 
26  Vict.  c.  102.  The  Board  (f  Worhs  of  the 
ffaehney  District  v.  The  Great  JBastem  Bail 
Co.  (App.),  57 

(18  4  19  Vict.  e.  120,  and  25  ^  26  Vict, 

0.  102):  practice:  right  of  appeal:  order 
made  under  25  4  26  Vict.  e.  102.  s.  Ih: 
demolition  of  building:  appeal  in  respect  of 
penalties  and  forfeitures:  meaning  of  for* 
^eUure'j^Bj  the  Metropolis  Management  Act  i 


148 


INDEX  TO  UAOISTB^TES*  CASES. 


[N.S. 


1855,  8.  23 ly  which  is  incorporated  with  the 
Metropolis  Management  Amendment  Act, 
1862,  any  person  aggrieved  by  any  adjudi- 
cation or  determination  of  any  justice  **  with 
respect  to  any  penalty  or  forfeiture  under 
that  Act "  may  appeal  to  the  sessions.  By 
section  75  of  the  Metropolis  Management 
Act,  1862  (25  &  26  Vict.  c.  102),  the  erection 
of  any  building  in  any  street  beyond  the 
general  line  of  buildings  is  prohibited,  and 
it  is  provided  that  for  any  infringement  of 
that  provision  the  offender  may  be  summoned 
before  a  Justice,  who  may  order  the  demo- 
lition of  the  building,  and  make  an  order  for 
costs : — Jleld,  that  the  right  of  appeal  given 
to  sessions  with  '*  respect  to  any  penalty  or 
forfeiture  "  did  not  include  proceedings  ts^en 
under  the  75th  section  of  25  &,  26  Yict.  c.  102. 
Ex  parte  Msdon,  94 

Nniianee.    See  Public  Health. 

OooapatioA.    See  Poob. 

Parent  and  Child.    See  Manslauohteb. 

Parish.    See  Elbmentabt  Sducatiok  Act, 

Paving.    See  Public  Health. 

Peace,  Breach  of.    See  Peize  Fight. 

Penaltiei.  See  Licenbino  Act  ;  Mbteopolis 
Management  Acts;  Justices;  Summabt 
JuEisDicriON  Act. 

Pharmaoy  Act,  1868  (31  ^  32  Vtct.  e.  121),  «. 
17  .*  sale  of  poisons :  name  and  address  of 
seller] — By  section  17  of  the  Pharmacy  Act» 
1868,  it  is  made  "  unlawful  to  sell  any  poison 
unless  the  box,  bottle,  vessel,  wrapper  or  cover 
in  which  such  poison  is  contained  be  distinctly 
labelled  with  the  name  of  the  article  and  the 
word  '  poison,*  and  with  the  name  and  address 
of  the  seller  of  the  poison."  The  respondent 
kept  a  shop  and  sold  there  upon  commission 
a  poison,  which  was  labelled  with  the  name 
and  address  of  the  person,  a  duly  qualified 
chemist,  who  supplied  it  to  him,  but  not  with 
his  own  name  or  address.  The  chemist  who 
supplied  him  lived  elsewhere,  and  had  nothing 
to  do  with  the  sales  in  respondent's  shop,  be- 
yond afterwards  receiving  the  money  realised, 
less  the  commission.  On  an  information 
against  the  respondent  under  section  17, — ' 
Seldf  that  he,  having  the  control  of  the  busi- 
ness of  sale,  was  the  seller,  and  must  be  oon« 
victed  for  not  having  his  name  and  address 
on  the  label.    Templeman  v.  Trafford,  i 

Poisons.    See  Phaehact  Act. 


Poor — rating:  market  tolls:  user  of  the 
tolls  in  the  nature  of  stallage]— Where  an 
open  market  is  divided  under  the  pro- 
visions of  an  Act  of  Parliament  into  parts, 
each  of  which  is  appropriated  to  a  special 
purpose,  such  as  po^to  stands,  fruit  market, 
and  flower  stands,  and  by  the  Act  tolls  or 
rents  are  reserved  to  the  owner  of  the  market 
from  those  who  use  the  several  divisions  of 
the  market,  such  toUs  arise  out  of  a  use  of 
the  soil,  and  are  in  the  nature  of  stallage  tolls, 
so  as  to  be  rateable  for  the  relief  of  the  poor. 
The  Duke  of  Bedford  v.  The  Overseers  of  St, 
Poult  Covewt  Garden^  41 

^—~ poor-law:  rating:  oeeupation:  bookttaUs 
in  a  railway  station] — Newsagents,  by  agree- 
ment with  a  railway  company  under  seal, 
obtained  the  exclusive  right  to  seU  newspapers, 
&c.,  at  a  railway  station  in  consideration  of 
yearly  payments,  recoverable  as  in  the  case 
of  rent  in  arrear,  with  power  to  erect-  book- 
stalls, and  with  reasonable  access  to  the  sta- 
tion, the  company  reserving  the  power  to 
choose  and  move  the  places  for  the  bookstalls, 
to  prevent  the  sale  of  objectionable  prints, 
and  to  control  the  newsagents'  servants 
through  the  station-master.  The  newsagents 
erected  bookstalls,  which  were  fixed  to  the 
structure  of  the  station,  and  of  which  they 
retained  the  keys : — Held,  that  they  were  not 
rateable  to  the  poor-rate.  Smith  v.  Hie  As- 
sessment Committee  for  Lambeth,  106 


—  poor-rate :  notice  qf  rate .«  osptra-j 
place :  duty  of  overseers :  17  Oeo,  2.  o,  3.  «.  1  .* 
7  WiU,  4  and  1  Viet»  e.  45.  f .  2  .*  plaee  where 
no  ohwroh  or  chapel :  pubUoation  of  rate] — 
A  rate  for  the  relief  of  the  poor  was  made  by 
the  overseers  of  an  extra-parochial  place 
containing  neither  church  nor  chapel,  but 
constituted  a  parish  for  poor-law  purposes 
by  virtue  of  20  Vict,  c.  19.  The  Act  7  WilL  4 
k,  1  Vict.  c.  46.  8.  2,  substitutes  a  written 
notice  to  be  affixed  on  the  church  door  for 
the  public  notice  of  every  rate  required  by 
17  Geo.  2.  c.  3,  to  be  given  in  church.  The 
earlier  Act  says  that  no  rate  shall  be  valid 
unless  such  notice  shall  have  been  given.  No 
notice  or  publication  of  this  rate  was  given  or 
nmde  within  the  parish: — HeUd,  that  the 
rate  was  bad.  Reg,  v.  Dyott,  Justices  of 
Staffordshire,  and  Levett,  104 

—  order  of  removal:  exemption  by  residence : 
widow :  residence  partly  during  life  cff  hus- 
band ;  9  ^  10  not.  0.  66.  s,  1 ;  11  ^  12  Viet, 
e.  111.  s.  1] — After  a  husband  and  wife  had, 
by  residence  in  a  union,  acquired  irremov- 
ability under  the  Poor  Removal  Act,  1846  (9 
k  10  Vict.  c.  66),  s.  1,  as  amended  by  later 
Acts,  the  husband  went  to  reside  elsewhere, 
and  the  irremovability  was  lost.  He  died. 
The  widow  shortly  afterwards  became  charge- 
able to  the  union  in  which  they  had  resided. 
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An  Older  was  thereafter  made  for  her  re- 
moTal: — Seld,  that  bj  reason  of  the  break 
of  her  hiisbuid*8  residence,  her  residence 
doring  his  life  was  not  residence  within  the 
statute,  and,  consequently,  her  residence  as 
widow  not  having  alone  sufficed  to  render 
her  irremovable,  ahe  was  removable.  Beg,  v. 
J%e  (heneen  of  the  Tonmskip  of  Manckstter,  6 

I  iettUmsnt  hy  residence :  removal  to  parish 
im,  the  same  union:  39  4"  ^0  Viet,  e,  61. 
t.  34]— The  34th  section  of  39  k  40  Yict.  c.  61 
enacts  that  "  where  any  person  shall  have  re- 
sided for  Uie  term  of  tl^ee  years  in  any  parish, 
in  such  manner  and  under  such  circumstances 
in  each  of  such  years  as  would,  in  accordance 
with  tibe  statutes  in  that  behalf,  render  him 
irremovable,  he  shall  be  deemed  to  be  settled 
therein  until  he  shall  acquire  a  settlement 
in  some  other  parish  by  a  Uke  residence  or 
otherwise  " : — Bold,  that  a  person  who  had 
resided  in  a  parish  for  a  term  of  three  years, 
but  had  removed  before  the  passing  of  the  Act, 
did  not  acquire  a  settlement  therein,  not- 
withstanding that  he  continued  to  reside  in 
the  same  union,  but  in  another  parish,  until 
after  the  passing  of  the  Act.  The  Onardians 
of  ike  Poor  of  Svnderland  v.  The  Clerh  of  the 
Peace  of  the  County  of  Susser,  33 

The  Queen  v.  The  Ipswich  Union  (46  Law  J. 
Bep.  M.C.  207 ;  Law  Bep.  2  Q.B.  D.  269)  and 
Uke  CfuarduMUt  of  PUmesgate  Union  v.  The 
Guardians  of  West  Ham  Union  (50  Law  J. 
Rep.  H.C.  51 ;  Law  Bep.  6  Q.B.  D.  576)  fol- 
lowed.   Ibid. 

See  Blbmbmtart  Eduoation. 

Fraetiee.  See  Mbtbopolis  Manaobmbnt 
Acts. 

Friie  Fight — assault :  aiding  and  abetting  :  evi- 
donee  of] — The  prisoners  were  indicted  for  a 
common  assault.  It  was  proved  that  the 
prisoners  were  in  a  crowd,  which  surrounded 
a  ring,  formed  by  ropes  supported  by  posts, 
where  a  prize  fight  was  going  on ;  that  they 
took  no  part  in  the  management  of  the  fight, 
and  they  neither  said  nor  did  an}rthing.  The 
jury  were  directed  that  prize  fights  are  il- 
legal, and  that  all  persons  who  go  to  a  prize 
fight  to  see  the  combatants  strike  each  other, 
and  who  are  present  when  they  do  so,  are 
guilty  in  law  of  an  assault ;  and  that,  if  the 
persons  indicted  were  not  casually  passing 
by,  but  stayed  at  the  place,  they  encouraged 
the  fight  by  their  presence,  although  they  did 
not  do  or  say  anything.  The  jury  found  the 
prisoners  guilty,  but  added  that  they  did  so 
in  consequence  of  such  direction  of  law,  as 
they  found  that  the  prisoners  were  not  aiding 
and  abetting  :—Seld(Low[}  Colbbidqe,  C.J., 
Pollock,  B..  and  Mathew,  J.,  dissenting), 
that  the  conviction  must  be  quashed,  as  the 


direction  of  the  chairman  was  incorrect. 
The  mere  voluntary  presence  of  persons  at 
a  prize  fight  does  not  necessarily  make  them 
giUlty  of  an  assault,  as  aiding  and  abetting. 
Begina  v.  Ooney  (C.C.B.),  66 

Held  (by  Lord  Colbridoe,  G.  J.,  Pollock,  B., 
and  Mathew,  J.),  that  a  voluntary  spectator 
at  a  prize  fight,  by  Ids  mere  presence,  must 
be  deemed,  in  the  absence  of  rebutting  evi- 
dence, to  be  a  person  encouraging  and  aiding 
and  abetting  such  fight,  and  thmfore  guilty 
of  assault.    Ibid. 

Held  (by  the  whole  Court),  that  the  combatants 
at  a  prize  fight,  and  all  persons  aiding  and 
abetting  therein,  are  guilty  of  an  assault,  for 
which  an  indictment  will  He.    Ibid. 

Prohibition.    See  Public  Health. 

PabUo  dealth  Aot,  18t5  (38  ^  39  Viet.  e.  65% 
s.  47:  nuisance:  not  it^urious  to  heaUh"] — 
Section  47  of  the  PubUc  Health  Act,  1875, 
enacts  that  **  any  person  who  in  any  urban 
district  keeps  any  swine  or  pig-sty  in  any 
dwelling-house,  or  so  as  to  be  a  nuisance 
to  any  person,"  shall  be  liable  to  a  penalty : 
— Heldf  that  it  is  not  necessaiy  that  the 
nuisance  should  be  injurious  to  health  in 
order  to  constitute  an  offence  under  this 
section.  The  Banbury  Urban  Sanitary  AU' 
thority  V.  Page,  21 

(38  4"  39  Vict,  c,  55),  s.  211 :  assessment  of 

premises  let  on  short  tenancies  :  assessment  of 
owner  instead  qf  occupier:  rateable  value 
where  owner  oMCSsedfor  tenements  whether  oe^ 
oupied  or  unoccupied] — The  Public  Health 
Act,  1876,  empowers,  by  section  211,  the  rating 
authority  to  assess  to  the  rates  the  owner  in- 
stead of  the  occupier  of  premises  where  the 
rateable  yt^ue  does  not  exceed  ten  pounds,  or 
where  the  premises  are  let  to  weekly  or 
monthly  tenants,  and  provides  that  in  such 
cases  the  owner  shall  be  assessed  on  a  re- 
duced estimate,  not  being  less  than  two-thirds 
nor  more  than  four-fifths  of  the  net  annual 
value,  and  where  such  reduced  estimate  is  in 
respect  of  tenements  whether  occupied  or  im- 
occupied,  *'  then  such  assessment  may  be  made 
on  one-half  of  the  amount  at  which  the 
tenements  would  be  liable  to  be  rated"  if 
they  were  occupied  and  the  rate  were  levied  on 
the  occupiers  : — Held  (affirming  the  judgment 
of  the  Queen's  Bench  Division,  Ante,  p.  27),  that 
the  rating  authority  has  under  this  section  a 
discretion  as  to  the  mode  of  rating,  but  that 
if  it  rates  the  owner  for  such  premises  whether 
occupied  or  unoccupied,  then  the  assessment 
must  be  upon  one-half  the  rateable  value. 
Beg.  V.  Barclay  (Justices  of  Essex),  (App.), 
47 

(38  4'  39    Viet.  e.  55),  ss.  150  and  268 : 

paving  streets  :   apportitmment  of  expenses : 
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disputing  apportionment :  notice  of  denuifid : 
appeal  by  party  aggrieved:  tinie  for  appeal : 
mettwriai  to  local  government  board :  grounds 
of  appeal :  prohibition'] — By  the  Public  Health 
Act,  1875,  s.  150,  a  local  authority  may,  in 
certain  cases,  give  notice  to  owners  of  pre- 
mises adjoining  streets  to  level,  pave,  &c., 
within  a  time  to  be  specified  in  such  notice  ; 
and  if  such  notice  is  not  complied  with,  the 
urban  authority  may  do  the  work  themselves, 
and  recover  summarily  the  expenses  incurred 
by  them  in  so  doing  from  the  owners  in 
default,  according  to  the  frontage  of  their 
respective  premises,  and  in  such  proportion 
as  is  settled  by  the  surveyor  of  the  urban 
authority,  or  (in  case  of  dispute)  by  arbi- 
tration. Iteg.  V.  The  Local  Government  Board 
and  laylor,  121 

By  section  257,  the  time  (six  months)  within 
which  summary  proceedings  are  to  be  taken 

,  for  the  recovering  of  expenses  is  to  be  reckoned 
from  the  date  of  the  service  of  notice  of 
demand.  Where  such  expenses  have  been 
settled  and  apportioned  by  the  surveyor  as 
payable  by  an  owner,  such  apportionment 
shall  be  binding  and  conclusive,  unless  within 
three  months  from  service  of  notice  on  him 
of  the  amount  so  settled,  be  shall  by  written 
notice  dispute  the  same.    Ibid. 

By  section  268,  an  appeal  is  given  to  a  person 
aggrieved  by  the  chairman  of  a  local  authority 
in  any  case  in  which  the  local  authority  are 
empowered  to  recover  summarily  expenses 
incurred  by  them,  or  to  declare  such  ex- 
penses to  be  private  improvement  expenses, 
within  twenty-one  days  after  notice  of  the 
decision,  by  a  memorial  stating  the  grounds 
of  complaint,  to  the  Local  Government  Board, 
who  may  make  such  order  in  the  matter  as 
may  seem  equitable.    Ibid. 

On  the  4th  of  May,  1881,  a  local  board  gave 
notice,  under  section  150  of  the  Public  H^th 
Act,  1875,  to  T.,  an  owner  of  premises  ad- 
joining a  street,  to  level,  pave,  &c  T.  having 
made  default  the  board  did  the  works  them- 
selves. On  the  19th  of  September,  1881,  an 
apportionment  was  made  by  the  surveyor  of 
the  board,  and  a  notice  was  served  on  T.  that 
his  proportion  was  252/.  odd,  and  that  the  ap- 
portionment upon  him  would  be  binding  and 
conclusive  unless  disputed  within  three 
months  from  the  date  of  the  notice.  On 
the  20th  of  December,  1881,  notice  of  de- 
mand was  served  upon  T.  requiring  payment 
of  the  above  sum,  and  threatening  proceed- 
ings in  case  of  non-payment  within  a  cer- 
tain time.  On  the  10th  of  January,  1882, 
T.  entered  an  appeal,  under  section  268  of  the 
Public  Health  Act,  by  sending  a  memorial  to 
the  Local  Government  Board,  which  did  not 
dispute  the  apportionment,  but  complained 
that  a  considerable  portion  of  the  works  in 
respect  of  which  the  demand  was  made  was 
not  required,  and  that  the  cost  incurred  upon 
them  was  altogether  excessive: — Held,  that 
there  was  no  decision  whatever  in.  respect 


of  which  T.  was  aggrieved  until  the  notice  to 
pay;  and  that  upon  appeal  to  the  Local 
Government  Board  within  twenty-one  d^ys 
afterwards  T.  had  a  right  to  dispute  the  ne- 
cessity of  the  works,  as  well  as  the  sums 
expended  upon  them.  Meld  also,  that  inas- 
much as  the  Local  Government  Board  had 
jurisdiction  to  entertain  an  appeal  from  the 
notice  of  the  decision  of  the  boiurd  to  proceed 
summarily,  prohibition  would  not  lie,. on  the 
ground  that  they  would  perhaps  take  into 
consideration  upon  that  appeal  matters  which 
did  not  properly  arise  before  them.  Ibid. 
Quare,  as  to  whether  prohibition  will  lie  at  all 
in  the  case  of  a  tribunal  constituted  as  the 
Local  Government  Board  is.    Ibid. 


Quarter  SMiioni.    See  Bastardy. 


Bailway   ClaniM  Aet    See  Summabt  Juris- 
diction Act, 


Bate— notice  of.    See  Poor. 


See  Public  Health. 

SemoTabilitj.    See  Poor. 

Bight,  Claim  of.    See  Justices. 

Jiiot^unlawful  astembly'] — ^A  lawful  assembly 
is  not  rendered  unlawful  by  reason  of  the 
knowledge  of  those  taking  part  in  it  that 
opposition  will  be  raised  to  it,  which  opposi- 
tion will  in  all  probability  give  rise  to  a 
breach  .of  the  peace  by  those  creating  it. 
Beatty  v.  QUlbanht,  117 

Sale  of  Food  andDrogs  Aet,  1876— <38  ^  39  Vict, 
e,  63),  u.  6,  12,  13  and  U  :  adulterated  ar- 
ticle: purohate  by  private  individval:  neti- 
ficati&n  to  teller:  analvtit] — The  provisions 
of  section  14  of  the  Safe  of  Food  and  Drugs 
Act,  1876  (38  &  39  Vict,  c.63),  apply  equaUy 
to  the  case  of  a  purchase  by  a  private  indi- 
vidaal  under  section  12,  and  by  the  public 
officer  mentioned  in  section  13  of  the  Act. 
Parmnu  v.  The  Birmingham  Dairy  Co.,  Ill 

Settlement.    See  Poor  Law. 

Severn  Biver.    See  Fishery  Laws. 

Solieitor.    See  Fraud. 

Stfttion,  Bailway.    See  Poor, 
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BtTMt.     See  MSTBOPOLIB. 

Bvammry  Jwiidietloii  Aet,  1879  (42  ^  48  Viet. 
e,  49),  «f.  6  and  35 :  railway  clauses  eonsoll' 
datum  aet,  1845  (8  Vict,  e.  20),  m.  103, 145, 
146,  147  .*  penalty :  eriminal  offence :  **  okfil 
debt " ;  diitreu  warrant :  imprisonment']  —An 
offence  under  section  103  of  the  Railway 
Clanaes  Oonaolidation  Act,  1845,  is  a  criminal 
offence,  and  the  penalty  recoverable  under 
that  section  is  not  a  *'  civil  debt "  within  the 
terms  of  section  6  of  the  Summary  Jurisdiction 
Act,  1879 ;  nor  do  the  provisions  of  section  35 
of  that  Act  apply  in  such  a  case.  The  magis- 
trato  may  on  conviction  and  non-payment 
issue  a  distress  warrant  under  section  146  of 
the  Bailway  Clauses  Consolidation  Act,  1845, 
and  if  sufficient  distress  is  not  found  shall  im- 
prison the  defendant  under  section  147.  Be^, 
V.  Paget^  9 

Qmere^  whether  the  magistrate  is  bound  on 
non-payment  forthwith  to  issue  a  distress 
warrant.    Ibid. 

See  BA0TABDT. 

SoTTajor.    See  HiaHWATS. 
Tidal  BiTer.    See  Justiobb. 

# 

T^Ui.    See  POOB. 

TraAe.    See  Highway. 

Tvnpike.    See  Highway. 
WalM.    See  LiOBNSurG  Acm. 


WBtn-^waterworks  elauses  aaty  1847  (10  4*  11 
Viet,  0,  17),  «.  4 ;  supply  of  water  to  houses  : 
water  hy  measurement :  UahiHty  of  consumer 
to  supply  meter :  waterworks  elauses  act, 
1863  (26  ^  27  Viet.  o.  93),  u.  14  and  16  .* 
refusal  to  '^pjjf  water :  ner^payment  ef  rate 
in  adeanee'Y-'^^  Waterworks  Clauses  Act, 
1863  (26  &  27  Vict.  c.  93),  s.  14,  provides  that 
where  undertakers  are  authorised  by  this 
special  Act  to  supply  water  by  measure,  they 
may  let  for  hire  to  any  consumer  of  water 
so  supplied  any  meter  or  instrument  for  mea- 
suring the  quantity  of  water  supplied  and 
consumed,  for  such  remuneration  in  money  as 
may  be  agreed  upon  between  them  and  the 
consumer.  A  special  Act  of  a  water  com- 
pany incorporated  the  Waterworks  Clauses 
Act,  1863,  and  compelled  a  water  company 
(unless  prevented  by  clauses  beyond  their 
control)  to  supply  water  at  certain  rates 
per  thousand  gidlons  for,  inter  alia,  baths, 
without  imposing  any  obligation  on  the  part 


of  the  consumer  to  provide  a  meter : — Held, 
that  no  such  obligation  could  be  implied 
from  section  14  of  the  Waterworks  Clauses 
Act,  1863,  and  that  the  company  were  not 
entitled  to  require,  as  a  condition  precedent 
to  the  supply,  that  the  consumer  should  put 
up,  at  his  own  expense  or  hire  from  the  com- 
pany, a  meter  for  the  purpose  of  measuring 
the  water  supplied.  The  Sheffield  Waterworks 
Co.  V.  CaHer.  Brooks  v.  The  Shield  Water- 
works Co.  The  Sh^ld  Waterworks  Co.  v. 
Brooks,^! 

By  the  Waterworks  Clauses  Act,  1847,  section  43, 
a  penalty  is  imposed  on  undertakers  who 
neglect  or  refuse  to  furnish  an  occupier  en- 
titled under  that  or  any  special  Act  with  a 
supply  of  water  during  any  part  of  the  time 
for  which  the  rates  for  such  supply  have  been 
paid  or  tendered.    Ibid. 

B.  supplied  a  bath  in  his  house  with  water  by 
means  of  a  pipe  communicating  with  the  cis- 
tern into  which  water  was  conveyed  from  the 
company's  mains  for  purposes  of  ordinary 
family  use,  not  including  baths.  B.  had  paid 
in  advance,  for  the  quarter  ending  the  29th 
of  September,  the  sum  properly  payable  for 
the  supply  of  water  for  ordinary  family  use, 
but  hsd  made  no  tender  or  payment  in  respect 
of  the  water  supply  to  the  bath  during  the 
same  period.  The  company  insisted  upon 
measurement  of  the  quantity  of  water  supplied 
to  the  bath  by  meter  to  be  provided  by  B. 
or  let  to  him  on  hire  by  the  company ;  and 
upon  B's  refusal  either  to  comply  with  the 
company's  demand,  or  to  disconnect  the  pipe 
which  supplied  the  bath  from  the.  cistern,  the 
company  proceeded,  on  the  20th  of  September, 
to  cut  off  the  communication  pipe  between 
their  main  and  B.'s  cistern,  and  so  stopped 
the  supply  of  water  to  B.'s  house.  On  the 
24th  of  September,  B.  severed  the  inlet  pipe 
from  the  cistern  which  communicated  with 

*  the  bath  (aJlowing,  however,  the  outlet  pipe 
of  his  bath  to  remain),  but  gave  no  notice 
to  the  company  that  he  had  done  so  until 
the  29th  of  September,  on  which  day  he  also 
paid  in  advance  the  proper  amount  for  the 
supply  of  water  for  domestic  purposes  for 
the  quarter  ending  the  24th  of  December. 
The  company,  however,  refused  to  supply 
water,  on  the  ground  that  B.  had  not  cut 
off  the  outlet  pipe  from  his  bath,  until  the  4th 
of  November,  when  they  restored  the  com- 
munication under  protest  : — Held^  that  the 
company  were  not  liable  to  a  penalty  under 
section  43  of  the  Act  of  1847  for  refusing 
to  supply  B.  with  water  between  the  20th 
and  29th  ;of  September,  inasmuch  as  that 
section  contemplates  a  payment  or  tender  in 
advance  for  the  supply  required  ;  and  that 
inasmuch  as  B.  had  neither  paid  nor  tendered 
anything  in  respect  of  the  supply  of  water 
required  for  the  bath,  there  was  not  a  neglect 
or  refusal  within  the  meaning  of  that  section : 
— Held,  further,  that  the  neglect  and  refusal 
must    be  with   knowledge  of   the  circum- 
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stanoes  entitling  an  occupier  to  a  supply,  and 
that  accordingly,  as  to  the  period  between 
the  24th  of  September  and  the  29th  of  Sep- 
tember, the  company  not  knowing  that  the 
bath  had  been  disconnected  were  in  the 
same  position  as  before.  But,  held,  that  the 
company  were  liable  to  a  penalty  for  the 
period  between  the  29th  of  September  and 
the  4th  of  November,  inasmuch  as  they  were 
not  justified  in  refusing  to  supply  B.  with 
water  between  those  dates,  and  were  not  en- 
titled to  insist  upon  the  outlet  pipe  of  the 
bath  being  removed.    Ibid. 


Wordi — "  Bounding  or  abutting  on,"  57 


*<  Extraordinary  tiaffic,"  17 

**  House,  office,  room  or  other  place,"  53 

"  May,  if  shall  seem  fit,"  132 

"  Or,"  140 


It 


Penalty  or  forfeiture/'  94 


«*  Safe  custody,"  87 


<<  Real  and  personal  property,"  13 


"CivUdebt,"9 


"  Tributary,"  20 
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PN  THE  COURT  OF  APPEAL.] 
^^81.         >  THE  CITO.* 

l>eci.     J 

^handonmetU  of  Ship — Salvage — Right 
Y  ^<*rg(H}timer  to  release  Cargo  after 
^^^^^^n-^Jtigkt  of  Shipowner  to  Freight. 

-^  «Aip,  destined  for  i?.,  vdth  a  cargOy 
^  ^*hand&ned  as  a  derelict,  brought  hy 
twvore  into  an  intermediate  port  and 
^ftere  arrested  on  behalf  of  the  salvors, 

y^    a  motion  by  the  cargo-owners  to 

Woae  lAe  cargo  at  that  port,  on  givi/ng 
bau^ 

Held  {by  the  Court  of  Appeal,  canning 

Y^  J'^^dgmerU  of  the  Admiralty   Court), 

^'^  the  owners  were  entitled  to  have  the 

^•■Vo  rdeased,  a/nd  toere  not  liable  to  pay 

*^  freight  to  the  shipowner,  for  that  the 

^^<mment  of  the  ship  as  a  derelict  en- 

'Ufa£   ^  owner  of  the  cargo  to  treat  the 

^^^act  of  affrevghtmerU  as  being  at  a/n 
end. 

'Appeal  from  the  Admiralty  Division. 
^  I^orwegian  barque— the  Cito — ^left 


.^ pofom  Brett,    L.J.;    Cotton,    L.J.;    and 
wMley.  L  J. 
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Wilmington  for  Rotterdam,  in  May,  with 
a  cargo  of  resin.  She  was  soon  afterwards 
abandoned  as  a  derelict,  was  picked  up 
by  the  crew  of  the  Colonist  and  was 
brought  into  Plymouth  in  July. 

The  Cito  was  then  arrested  on  behalf 
of  the  owners  of  the  Colonist  as  plain- 
tiffs in  an  action  for  salvage.  An  ap- 
pearance was  entered  both  by  the  owners 
of  the  Cito  and  by  the  owners  of  the 
cargo.  The  owners  of  the  cargo  then 
moved  to  release  the  cargo  .without  pay- 
ment of  freight ;  the  owners  of  the  Cito 
opposed  and  offered  to  give  bail  for  ihe 
cargo  in  order  that  they  might  carry  it  to 
Rotterdam,  complete  the  voyage  and  thus 
earn  freight.  The  owners  of  the  cargo 
stated  on  affidavit  that  th^^rgo  was  not 
required  at  Rotterdam,  and  that  they  had 
instructed  their  agents  to  take  deliveiy 
thereof  at  Plymouth. 

Sir  R  Phillimore  made  an  order  re- 
leasing the  cargo  on  bail  being  given  by 
the  owners  of  the  cargo,  and  on  their 
giving  an  undertaking  to  keep  an  account 
of  sales. 

The  owners  of  the  Cito  appealed. 

Stubbs,  for  the  appellants. — The  Judge 
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of  the  Admiralty  Court  considered  that 
he  was  bound  by  The  Kathleen  (1),  but  the 
circumstances  of  the  two  cases  are  differ- 
ent, and  this  Court  can  reverse  that 
decision.  It  is  submitted  that  if  any 
accident  happens  on  a  voyage,  and  a  ship 
is  brought  in  any  way  whatever  into  a 
port  not  the  port  of  destination,  the  ship- 
owner is  entitled,  if  the  cargo  is  not  of  a 
perishable  nature,  to  carry  that  cargo  to 
its  appointed  destination,  so  as  to  earn  the 
whole  fi^ight,  and  if  the  cargo-owner 
wishes  to  receive  the  cargo  elsewhere,  he 
must  pay  the  full  freight ;  or  if,  in  such  a 
case,  the  shipowner  permits  the  cargo 
owner  to  have  the  cargo  elsewhere,  there 
is  then  a  new  contract,  and  it  is  an  implied 
term  of  that  new  contract  that  pro  rata 
freight  should  be  paid,  or  payment  must 
be  made  on  a  qiuintum  meruit, 

[Brett,  L,J. — Abandonment  makes  a 
clear  distinction  between  this  case  and 
cases  where  there  is  salvage  without  aban- 
donmentj 

The  Kathleen  (I)  was  abandoned,  but 
there  the  cargo  was  a  perishable  cargo — 
here  it  was  not ;  here  it  was  not  already 
sold,  and  here  there  waB  an  offer  to  give 
bail  for  it. 

[Brett,  L.J. — The  Kathleen  (1)  was 
seized  not  for  the  owner,  but  for  the  Crown, 
and  the  judgment  is  not  based  on  the 
perishable  nature  of  the  cargo.] 

But  the  act  of  the  Court  moved  by 
the  owner  of  the  cargo  is  the  act  of  the 
owner — Cargo  ex  Galam  (2) — who  has  thus 
prevented  the  contract  from  being  com- 
pleted, so  that  the  shipowner  is  entitled  to 
pro  rata  freight — 7%«  Soblomsten  (3).  The 
contract  of  affreightment  remains  valid, 
for  it  has  never  been  abandoned.  The 
appellants  tendered  bail  before  any  order 
had  been  made  bb  to  the  cargo,  and  the 
possession  of  the  Court  is  only  possession 
on  behalf  of  the  parties  entitled. 

The  Merchant  Shipping  Act,  1864  (17 
<k  18  Vict.  c.  104),  88.  443,  468,  and  Tlie 
Dantzic  Packet  (4)  were  idso  referred  to. 

(1)  43  Law  J.  Rep.  Adm.  39;  Law  Rep.  4  A. 
&  B.  269. 

(2)  Br.  &  L.  167. 

(3)  36  Law  J.  Rep.  Adm.  5 ;  Law  Rep.  1  A. 
k  B.  293. 

(4)  3  Hag.  Adm.  383. 


Myhurgh,  for  the  respondents,  the 
owners  of  the  cargo. — Abandonment  of 
the  ship  is  equivalent  to  abandonment  of 
the  contract  of  affreightment.  There  can- 
not be  any  claim  for  pro  rata  freight 
unless  there  is  an  implied  contract,  and 
none  such  can  be  here  implied.  In  the 
case  of  a  derelict  ship  the  property  is  gone 
from  the  owner  and  is  in  the  Crown ;  so 
that  the  seizure  is  made  on  behalf  of  the 
Crown,  which,  as  a  rule,  waives  its  right 
and  gives  back  the  ship  to  the  owner. 

[Brett,  L.J. — The  seizure  changes  the 
possession,  but  does  it  change  the  pro- 
perty?] 

The  owner  of  the  ship  cannot  dispose 
of  her  while  the  salvors'  lien  exists;  the 
test  is  whether  the  shipowner  is  entitled 
to  the  whole  freight.  In  this  case  the 
salvors  conveyed  the  cargo  nearly  all  the 
way,  and  as  the  owners  of  the  cargo  are 
liable  for,  and  have  paid,  what  is  equiva- 
lent to  freight  to  the  salvors,  it  cannot  be 
that  they  have  to  pay  it  over  again  to  the 
shipowners.  The  ship  was  abandoned  and 
the  cargo-owners  have  claimed  their  cargo 
before  the  shipowners  have  resumed  pos- 
session. The  King  v.  Derelict  (5)  is  an 
anthority  for  the  respondents. 

Stublif  in  reply, 

Brett,  L.  J. — I  am  of  opinion  that  this 
appeal  must  be  dismissed.  Many  interest- 
ing points  have  been  discussed  during  the 
argument  on  which  I  do  not  think  it 
necessary  to  give  an  opinion.  It  has  been 
said  that  a  ship  so  abandoned  as  to  be- 
come a  derelict,  then  subsequently  seised 
in  such  a  way  as  to  make  the  seized  ship  a 
droit  of  the  Admiralty,  causes  the  pro- 
perty in  such  a  ship  so  seized  to  be 
altered.  That  proposition  is  stronger  than 
the  one  which  it  is  necessary  to  affirm  in 
the  present  case  in  order  to  support  this 
order  and  to  uphold  the  decision  in  The 
Kathleen  (1),  and  I  am  not  prepared  to 
say  that  the  property  is,  in  such  a  case,  so 
altered.  I  assume  for  the  present  that  it 
is  not.  It  was  then  said  that  the  abandon- 
ment of  a  ship  so  as  to  leave  it  a  derelict 
put  an  end  to  the  contract  of  affreight- 
ment. I  am  not,  however,  prepared  to 
hold  this  at  present. 

(5)  I  Hag.  Adm.  383. 
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Suppose  a  case  of  wrongful  abandon- 
ment. It  is  obvious  that  in  such  a  case 
the  contract  would  not  be  at  an  end,  for  the 
owner  of  the  cargo  could  sue  the  shipowners 
on  the  contract  for  the  wrongful  abandon- 
ment. But  it  seems  to  me,  in  order  to 
determine  this  case,  sufficient  to  say  that 
by  an  abandonment  of  a  ship  and  cargo 
without  any  intention  to  retake  possession, 
the  shipowner  has  so  &r  abandoned  the 
contract  so  as  to  give  the  other  pcu*ty  a 
right  to  treat  the  contract  as  abandoned, 
if  he  should  elect  to  do  so. 

In  the  circumstances  of  this  case  the 
ship  wias  brought  into  the  Court  of  Ad- 
miralty, so  that  the  owner  of  the  ship 
cannot  have  possession  and  cannot  enforce 
the  contract  against  the  owner  of  the 
cargo.  Now,  before  the  shipowner  gets 
again  possession  of  the  ship  the  owner  of 
the  cargo  claims  to  be  allowed,  bail  being 
put  in,  to  release  the  cargo  and  to  take  it 
out  at  Plymouth,  instead  of  allowing  it  to 
be  carried  to  the  original  destination  at 
Botterdam,  so  that  he  elects  to  consider 
the  contract  of  afireightment  at  an  end  at 
that  place;  but  the  shipowner  endeavours  to 
prevent  the  cargo-owner  from  doing  this,and 
claims  to  have  the  ship  and  cargo  redeli- 
vered to  him,  so  that  he  may  complete  his 
contract  of  afireightment.  It  seems  to  me 
that  the  Court  of  Admiralty  would  have 
been  wrong  todeprive  the  owner  of  the  cargo 
of  the  right  to  treat  what  the  shipowner 
has  done  as  an  abandonment  of  the  con- 
tract of  affireightment,  but  that,  on  the 
contrary,  the  Court  was  bound  to  allow 
the  cargo-owner  to  exercise  the  right  of 
election;  and  that  is  what  this  order 
does.  Iliis  decision  does  not  deal  with  the 
caae  of  a  ship  which  has  been  abandoned 
and  brought  in  and  dealt  with  without  any 
interference  on  the  part  of  the  owner  of 
the  cargo :  it  is  not  necessary  to  determine 
that  case  now,  and  we  do  not  decide  it. 
It  follows  from  what  I  have  said,  that  a 
cargo-owner  who  has  not  done  any  tortious 
act  is  not  in  such  a  case  liable  to  pro  rcUa 
freight  or  any  freight  at  all. 

Cotton,  L.  J. — I  am  of  the  same  opinion. 
I  think  on  the  facts  of  the  case  tJie  Ad- 
miralty Court  was  right.  There  was  an 
abandonment  of  the  ship,  and  this  amounts, 
I  think,  to  an  abandonment,  as  far  as  the 
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shipowner  can  abandon,  of  the  contract  of 
carriage,  so  that  it  is  not  open  to  the  ship- 
owner to  take  any  objection  to  theconduct  of 
the  owner  of  the  cargo,  who  might  agree,  if 
he  so  chose,  with  the  salvor  to  carry  the 
cargo.  It  is  true  that  the  shipowner  could 
not  by  his  own  act  put  an  end  to  the  con- 
tract of  afireightment;  but  his  conduct 
gave  the  right  to  the  owner  of  the  cargo 
to  say  that  the  shipowner  had  abandoned 
the  contract  of  afireightment,  and  to  take 
other  measures  to  dispose  of  the  cargo. 
Acting  on  this  view  of  the  case  I  give  no 
opinion  as  to  what  would  be  the  judgment 
of  the  Court  if  the  shipowner  had  again 
got  possession  of  the  ship  and  had  made  a 
settlement  with  the  salvor.  By  the  order 
before  us  the  Court  has  held  that  the 
claims  of  the  salvor  must  be  satisfied,  and 
that  order  was  right  and  must,  in  my 
opinion,  be  upheld. 

LiNDLEY,  L.J. — I  am  of  the  same  opi- 
nion. I  had  a  difficulty  during  the  argu- 
ment as  to  whether  the  position  of  the 
parties  had  been  altered  by  the  ofier  of  the 
shipowner  to  give  bail ;  but  that  doubt  has 
becm  dispelled,  and  I  agree  that  the  efiect 
of  the  abandonment  of  the  ship  is  to  give 
the  owners  of  the  cargo  a  right  to  treat 
the  contract  of  affi:eightment  as  terminated, 
and  I  do  not  think  that  this  right  is  in 
any  way  forfeited  by  the  ofier  to  give  bail 
to  which  I  have  referred. 

Appeal  d%9mx9sed. 


SolidtoTS — ^Cooper  k.  Co.,  for  appellants ;  Frit- 
chard  &  Sons,  for  respondents. 
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JARDINE  V,  JARDINE. 


DiTOBCE. 

1881 
May  24 

Divorce  —  Permanent  Maintenance  — 
Variation  of  Order — Weekly  Payments^ 
20  d:  21  Vict,  c.  85.  8,  32—29  Fic<.  c.  32. 
8,  1. 

^n  ar(f«r  /or  permayient  maintena^ice 
may^  under  the  29  Vid,  c.  32.  *.  1,  jiwo- 
videfor  the  payment8  being  made  monthly 
or  weekly f  whatever  the  amount  of  the  al- 
lowance,  and  may  be  from  time  to  time 
varied  by  the  Court, 

The  petitioner  had  obtained  a  decree 
dLsaolving  her  marriage  on  the  ground  of 
her  husband's  adultery  and  cruelty^  and 
had  afterwards  presented  a  petition  for 
permanent  maintenance. 

The  respondent  was  a  diamond  and  jewel 
merchant  and  broker,  and  it  appeared  from 
the  Registrar's  report  that  for  the  last  few 
years  he  had  made  no  profits,  although  the 
income  derived  by  him  from  his  business 
was  sometimes  very  large,  and  he  had  in 
one  year  nuide  a  profit  of  18,0002.  The 
report  estimated  his  present  capital  at 
about  60,0002.,  although  it  would  not  be 
likely  at  present  to  realise  more  than 
20,0002.  The  respondent  had  an  income 
from  other  sources  of  about  4222.,  and  the 
Begistrar  reported  that  hifl  whole  income 
should  be  estimated  at  between  1,6002.  and 
1,7002.,  and  that  he  ought  to  pay  4002.  a  year 
for  the  petitioner'a  maintenance,  and  4502. 
a  year  for  the  maintenance  and  education 
of  the  four  youngest  children  of  the  mar- 
ria^. 

On  the  Bogistrar's  report  coming  before 
the  Court  for  confirmation  the  President 
of  the  division  raised  the  amount  to  be 
paid  to  the  petitioner  to  5002.  a  year,  and 
in  all  other  respects  confirmed  the  report; 
all  payments  to  be  made  quarterly. 

The  respondent  appealed  to  the  full 
Ck)urt  against  so  much  of  the  order  as 
directed  the  payment  of  5002.  a  year  to  the 
petitioner. 

Dr,  Deane,  Q.C.,  and  Dr.  Trietram,  for 
the  respondent. — The  amount  ordered  to  be 
paid  is  excessive,  having  regard  to  the  re- 
spondent's pretient  pecuniary  position ;  and 
20  &  21  Yict.  c.  86.  s.  32,  under  which  this 


order  is  made,  does  not  provide  for  a  re- 
duction of  the  allowance  in  the  event  of  a 
further  falling  off  in  the  profits  of  the  re- 
spondent's business.  No  doubt  the  29 
Vict.  c.  32.  s.  1  enables  the  Court  from 
time  to  time  to  vary  the  order,  but  the 
preamble  of  the  statute  shews  that  it 
applies  only  to  the  case  of  a  man  who  has 
no  property  upon  which  any  profit  or 
annual  payment  can  be  secured  (1). 

Inderwtckf  Q,C,j  and  PriUshard^  for  the 
petitioner. 

Lord  Coleridob,  C.J. — ^In  this  case  it 
is  dear  that  if  Sir  James  Hannan  had  been 

(1)  The  following  are  the  material  parts  of 
the  sections  referred  to :  <*TheOoixrtmay  .  .  .  . 
order  that  the  hnsband  shall  to  the  satlsfaotion 
of  the  Court  secure  to  the  wife  snch  gross  sum 
of  money  or  suoh  annual  sum  of  money  for  any 
term  not  exceeding  her  own  life  as,  having  regard 
to  her  fortune  (il  any)»  to  the  ability  of  the 
hnsband,  and  to  the  oonduot  of  the  parties,  it 
shall  deem  reasonable,  and  for  that  pnrpose  may 
refer  it  to  any  one  of  the  conyeyancing  oonnsel 
of  the  Ck)art  of  Chancery  to  settle  and  approve 
of  a  proper  deed  or  inatmment  to  be  executed 
by  all  necessary  parties  **  (20  &  21  Viot.  c.  85. 
8.  32). 

**  Whereas  it  sometimes  happens  that  a  decree 
for  a  dissolution  of  marriage  is  obtained  against 
a  husband  who  has  no  property  on  which  the 
payment  of  any  such  gross  or  annual  sum  can 
be  secured,  but  nevertheless  he  would  be  able 
to  make  a  monthly  or  weekly  payment  to  the 
wife  during  their  Joint  lives, 

**Ib  every  suoh  case  it  shall  be  lawful  for  the 
Court  to  make  an  order  on  the  husband  for  pay- 
ment to  the  wife  during  their  joint  lives  of  such 
monthly  or  weekly  sums  for  her  maintenance 
and  support  as  the  Court  may  think  reasonable : 
Provided  always,  that  K  the  husband  shall  after* 
wsids  from  any  cause  become  unable  to  make 
suoh  payment,  it  shall  be  lawful  f6r  the  Ooiut  to 
discharge  or  modifjr  the  order,  or  temporarily  to 
suspend  the  same,  as  to  the  whole  or  any  part  of 
the  money  so  ordered  to  be  paid,  and  again  to 
revive  the  ssme  order  wholly  oi  in  part  as  to  the 
Court  may  seem  fit "  (29  Yict.  a  82.  s.  !> 
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aaked  in  the  first  instanoe  to  act  under  the 
second  Act  of  Parliament  instead  of  under 
the  tirst,  he  would  have  done  so,  and 
made  this  order  one  for  monthly  pay- 
ments. For  myself,  it  seems  that  where 
the  marriage  has  been  dissolved  it  is  diffi- 
cult to  make  under  the  first  Act  an  order 
that  could  be  variable  from  time  to  time ; 
and  it  was  probably  for  that  reason,  and 
for  the  very  purpose  of  providing  for  cases 
in  which  it  was  manifestly  just  and  neces- 
saiy  to  vary  the  order  according  toUhe 
altered  circumstances  of  the  husband,  that 
the  second  Act  was  passed.  It  may  be,  as 
Mr.  Inderwick  says,  that  it  was  passed  only 
for  a  poor  man ;  bat  whether  it  was  so  or 
not,  the  words  are  abundantly  sufficient  to 
include  the  case  of  a  person  like  the  ap- 
pellant, who  has  a  large  capital  fairly 
and  reasonably  locked  up  in  trade,  so 
that  it  is  not  easy  to  secure  upon  it  a  fixed 
sum  without  doing  that  which,  of  course, 
it  is  most  desirable  not  to  do,  namely, 
destroying  the  means  by  which  the  trade 
is  carried  on.  I  should  therefore  have  said 
that  this  was  a  case  in  which  the  very 
words  of  the  second  Act  are  clearly  appli- 
cable, and  the  order  will  be  made  under 
that  Act ;  and  as  to  the  amount  awarded 
by  the  iSresident,  all  the  evidence  I  have 
heard  fEiila  to  shew  that,  rebua  sic  stantibus, 
this  order  is  in  any  way  wrong.  It  may 
be  that,  with  a  variation  in  trade,  it  may 
hereafter  become  wrong,  and  if  so,  being 
made,  as  it  now  will  be,  under  the  second 
Act  of  Parliament,  there  is  under  that 
Act — if  it  is  not  given  by  the  order  itself — 
power  to  come  from  time  to  time  to  the 
Court  to  have  the  order  varied  according 
to  the  means  of  the  husband.  With  that 
variation  I  think  the  order  should  be 
affirmed. 

Sir  Eobert  Phillimobe. — I  concur,  and 
for  the  same  reasons. 

The  Pbebident  (Sib  James  Hannen). — 
Ab  I  have  the  opinion  of  the  other 
members  of  the  Court  that  upon  this  evidence 
the  amount  that  has  been  arrived  at  by  me 
is  correct^  my  only  reason  for  calling  par- 
ticular attention  to  the  matter  is  this — that 
although  the  order  is  varied  it  must  not  be 
considered  that,  rebus  sic  stantibus^  the 
husband  is  to  come  next  month  and  ask 


for  the  allowance  to  be  diminished.  The 
view  which  I  took  of  it  at  the  time  was 
this  :  this  was  a  business  of  which  it  was 
impossible  to  estimate  the  profits,  as  in  the 
case  of  most  businesses,  annually — but  it 
was  necessary  to  ascertain  them  on  a  series 
of  years.  If  that  is  the  correct  view,  it 
will  follow  that  this  gentleman  must  not 
assume  that  he  is  enabled  to  come  after 
only  a  short  interval  and  apply  that  the 
amount  may  be  reduced.  I  will  not  attempt 
to  define  what  is  a  reasonable  time—that 
vrill  depend  upon  the  circumstances ;  but 
a  reasonable  time  must  elapse  before  he 
can  ask  for  a  diminution  of  the  allowance 
to  the  wife. 

Order  varied  by  sttbstituting  morUKly 
payments  for  quarterly  payments. 
Petitioner's  costs  of  appeal  to  be 
paid  by  the  respondent. 


Solicitors — H.  C.  Coote,  for  petitioner;  £.  J. 
Sydney  k  Son,  for  respondent. 


[IN  THE  COURT  OF  APPBAL.] 
DiVOBCE.     1 
1881.  >    BOBEBTSON  V.  BOHBBTSON.* 

July  18,  19.  J 

Divorce — Wife's  Costs — Practice, 

Where  a  decree  nisi  is  made  upon  a  hus- 
band's petition  for  divorce,  he  must  never- 
theless pay  all  the  costs  properly  incurred 
by  the  wife  in  defending  herself  against 
the  charges  brought  against  her. 

This  was  an  appeal  by  the  wife  from  a 
decree  nisi  by  Sir  James  Hannen  (the 
Judge  Ordinary),  granting  a  dissolution  of 
marriage  on  the  petition  of  the  husband 
on  the  ground  of  the  wife's  adultery,  and 
limiting,  according  to  the  usual  practice, 
the  husband's  hability  to  pay  the  wife's 
costs  of  the  suit  to  the  amount  of  the 
security  he  had  given  for  the  same. 

The  Appellant  appeared  in  person,  and 
contended  that  the  verdict  was  against  the 
weight  of  the  evidence;  and,  secondly, 
that  she  was  entitled  to  all  the  costs  which 

*  Coram  Jeasel,  M.R.;  Brett,  L.J.;  and  Cot- 
ton, L.J. 
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she  had    incurred    in   defending    herself 
against  the  charges  brought  against  her. 

Iiuiermick,  Q.C,f  and  MvMlp.ton,  for  the 
husband. 

Jessel,  M.R.,  said — This  is  an  appeal 
which  raises  two  questions — one  of  fact  and 
the  other  of  practice.  The  first  question  is, 
whether  the  judgment  of  the  Court  below 
pronouncing  a  divorce  is  sufficiently  sup- 
ported by  evidence;  the  second  question 
isy  whether  the  costs  ordered  to  be  paid  to 
the  wife  should  not  exceed  the  amount 
that  hsA  been  paid  into  Court  by  the  hus- 
band. [His  Lordship  then  dealt  with  the 
£rst  point,  and  on  the  merits  affirmed  the 
judgment  of  the  Court  below,  and  con- 
tinued :]  As  to  the  wife's  costs  of  the 
suit,  I  think  the  husband  ought  to  have 
been  ordered  to  pay  the  whole  of  the  rea- 
sonable costs  incurred  by  the  wife.  Ac- 
cording to  the  present  practice  in  divorce 
suits,  &e  husband  is  required  to  deposit 
in  Court,  or  to  give  security  for,  a  siun  of 
money  to  answer  the  wife's  costs  properly 
incurred.  It  is  also  the  practice,  where 
the  wife  fails  in  her  defence,  and  costs  are 
awarded  to  her  solicitor,  to  limit  his  costs 
when  taxed  to  the  amount  which  the  hus- 
band has  paid  into  Court  or  for  which  he 
has  given  security.  But  in  fairness .  to 
Sir  James  Hannen,  it  is  right  to  say  that 
he  did  not  originate  this  practice,  but  only 
followed  the  rule  laid  down  by  his  prede- 
cessors, Sir  Cresswell  Cresswell  and  Lord 
Penzance.  Now  the  practice  of  the  old 
Ecclesiastical  Court  was  to  tax  and  pay 
the  whole  of  the  wife's  costs  before  the 
trial,  without  limiting  the  amount  to  any 
sum  deposited  by  the  husband  by  way  of 
security,  and  that  seems  to  me  to  have 
been  a  very  proper  practice.  At  that  time 
all  the  evidence  was  taken  by  affidavit, 
and  there  was  therefore  no  difficulty  in 
taxing  costs  before  the  trial.  But  when, 
under  the  Divorce  Act  of  1857,  the  prac- 
tice was  introduced  of  taking  the  evidence 
orally  at  the  trial,  it  became  impossible  to 
know  beforehand  what  witnesses  would 
be  called,  and  therefore  it  was  impossible 
to  estimate  beforehand  what  the  costs 
would  be,  and  impossible  to  tax  them 
before  the  trial.  And  then,  as  the  old  rule 
oould  not  be  followed,  the  practice  was 
adopted,  by  a  false  analogy  to  the  old  rule, 


of  estimating  the  costs  beforehand,  and 
requiring  the  husband  to  give  security  for 
or  to  deposit  in  CouH  the  estimated 
amount ;  and  the  costs  when  taxed  were 
limited  to  the  sum  so  secured  or  deposited 
in  Court  by  a  mere  guess  as  to  the  amount 
which  would  be  actually  required.  In 
my  opinion  it  is  very  proper  that  a  hus- 
band should  pay  the  costs  incurred  by  his 
wife  in  defending  herself  against  so  heinous 
a  charge  as  adultery.  By  the  law  of  Eng- 
land all  the  wife's  property,  in  the  ab- 
sence of  a  settlement  on  her  marriage,  be- 
comes the  property  of  her  husband.  She 
may,  therefore,  often  be  unable  to  meet 
the  expenses  of  her  defence.  Some  means 
must  be  provided  to  enable  her  to  defend 
herself  against  the  charge  of  unfaithful- 
ness, and  the  defence  must  be  conducted 
by  a  solicitor,  who  could  only  look  to  the 
husband  for  payment.  Why  should  he 
lose  his  remuneration  merely  because  the 
defence  was  unsuccessful  1  As  Sir  James 
Hannen  said,  in  Flower  v.  Flower  (1),  it 
is  not  the  solicitor's  fault  that  the  wife  is 
wrong,  and  he  is  not  to  lose  the  fair  re- 
ward of  his  labour  merely  because  the 
defence  is  unsuccessful.  When,  therefore, 
the  defence  has  been  feirly  and  reasonably 
conducted,  the  solicitor  is  entitled  to  be 
paid  the  ^11  amount  of  his  costs  properly 
incurred  on  behalf  of  the  wife.  This  is 
not  an  appeal  from  the  discretion  of  the 
learned  Judge  below,  because  he  did  not 
exercise  his  discretion  at  all,  but  merely 
followed  the  practice  of  his  predecessors, 
and  made  the  usual  order  as  to  the  wife's 
costs.  It  is  competent  for  this  Court, 
therefore,  to  alter  the  practice,  if  we  con- 
sider it  to  be  erroneous,  and  to  lay  down 
what  appears  to  us  a  more  jutrt)  rule. 
Moreover,  in  disposing  of  this  question, 
we  must  not  lose  sight  of  the  old  rule  of 
the  House  of  Lords  on  Divorce  Bills,  which 
may  be  called  the  nobler  rule,  that  no  man 
of  right  feeling  would  wish  that  his  wife 
should  not  have  the  means  of  defending 
herself  against  so  odious  a  charge.  In  this 
case  there  is  no  suggestion  that  the  soli- 
citor for  the  wife  has  conducted  her  de- 
fence improperly ;  he  is  therefore  entitled 
to  be  paid  the  full  amount  of  his  costs. 
The  result  is,  t^at  the  order  of  the 

(1)  42  Law  J.  Rep.  Prob.  &  M«  46 ;  Law  Rep 
3  ?.  &  D.  132. 
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Court  below  must  be  amended  by  striking 
oat  the  words  limiting  the  wife's  oosts  to 
the  amount  paid  into  Court,  or  secured  by 
the  petitioner;  and  as  the  appellant  has 
succeeded  on  one  point  of  her  appeal,  but 
fidled  on  the  other,  there  will  be  no  order 
as  to  the  costs  of  the  appeal. 

Bbett,  L.J.,    and  Cottok,  L.J.,  con- 
curred. 


Solidtors— WaddiloYe  &  Natt,  for  respondent. 
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THE  OAETANO  E  MABIA. 


Bottomry  Bond  —  Covimunication  — 
Maritime  Law  and  Law  of  the  Flag, 

Communication^  when  posnble^  with  the 
owners  of  a  ship  and  cargo  is  necessary  to 
the  validity  of  a  bottomry  bond,  and  this 
principle  of  maritime  law  will  he  enforced 
when  a  bottomry  bond  is  sued  on  in  this 
country y  even  though  by  the  law  of  tits 
ship's  flag  non-communication  does  not 
invididate  a  bond. 

This  was  a  demurrer  to  a  reply.  ^Fhe 
action  was  brought  by  Robert  McAndrew 
&  Co.,  who  were  the  lawful  holders  of  a 
bottomry  bond  on  the  cargo  and  freight  of 
the  Italian  ship  Gaetano  e  Maria.  The 
bottomry  bond  was  entered  into  at  the 
island  of  Fayal,  in  the  Azores,  by  the 
master,  who  was  also  a  part  owner  of  the 
vessel.  By  the  6th  paragraph  of  the 
statement  of  defence,  l^e  owners  of  the 
cargo  pleaded  that  the  master  was  aware 
at&e  time  of  his  arrival  at  Fayal  that 
the  caigo  was  shipped  by  a  certain  firm  in 
New  York,  and  that  the  ehip  was  char- 
tered for  the  voyage  by  a  firm  in  London, 
and  that  the  master  did  not  communicate 
with  the  owners  of  the  cargo,  or  with  the 
charterers  of  the  ship,  as  he  should  and 
could  have  done,  and  that  the  bond  was 
consequently  inWlid.  Tha  plaintiff,  after 
denying  the  possibility  of  communication, 
by  the  4th  paragraph  of  theix^  reply  averred 
that  ''by    the  law   of  Italy,    to  which 


country  the  Oaetano  e  Maria  belonged, 
at  the  time  the  bond  was  executed,  and  at 
the  time  when  it  became  due,  the  bottomry 
contract  had  to  be  entered  into  and  the 
bond  executed,  as  they  in  fact  were,  in  the 
presence  and  with  the  intervention  and 
sanction  of  the  Italian  consul  or  consular 
agent  at  the  port  of  Fayal,  and  that  upon 
their  being  so  entered  into  and  executed 
they  became  and  were  valid  and  effectual 
to  bind  both  ship  and  cargo  without  any 
previous  communication  with  the  owners 
of  the  ship  or  cargo."  By  the  4th  para- 
graph it  was  pleaded,  that  by  the  law  of 
Italy  a  valid  bottomry  bond  can  be  exe- 
cuted without  any  previous  communication 
with  the  owners  of  the  ship  or  cargo.  To 
these  paragraphs  the  defendants  demurred. 
The  question  was  thus  raised  as  to  the 
law  by  which  the  validity  of  a  bottomry 
bond  should  be  ascertained  in  the  English 
Court  of  Admiralty. 

C.  HM  and  PhiUimore  appeared  for  the 
plaintifis. 

Buttf  Q.Cf  and  Myburgh,  for  the  defen- 
dants. 

Butt,  in  support  of  the  demurrer,  argued 
that  the  Courts  of  this  country  would  not 
decide  according  to  the  Italian  law  if  it 
was  contrary  to  the  law  of  this  country 
and  of  general  maritime  law.  He  relied 
on  The  Hamburg  (1)  and  on  The  Buona- 
parte (2),  as  shewing  that  communication 
was  required  in  general  maritime  law. 
General  maritime  law  was  recognised  quite 
recently  in  The  Leon  (3).  The  case  of 
Kleinwort  v.  The  Cassa  Maritime  of  Genoa 
(4),  Aitchison  v.  Lohre  (5),  The  Patria  (6) 
and  T/ie  Eliza  Cornish  (7)  were  also  cited. 

Hall,  contra,  relied  on  Lloyd  v.  Guibert 
(8)  and  Pope  v.  Ifickerson  (9), 

Cur.  adv,  vtdt. 

(1)  Br.  &  L.  296 ;  2  Moo.  P.O.  N.S.  289. 

(2)  8  Moo.  P.C.  459. 

(3)  50  Law  J.  Rep.  P.,  D.  k  A.  59. 

(4)  Law  Rep.  2  App.  Cas.  166. 

(5)  49  Law  J.  Rep.  Q.B.  123;  Law  Rep.  4 
App.  Cas.  756. 

(6)  41  Law  J.  Rep.  Adm.  43 ;  Law  Rep.  3 
A.  &  E.  436. 

(7)  1  Spink,  36. 

(8)  33  Law  J.  Rep.  Q.B.  241 ;  Law  Rep.  1  Q.B. 
115. 

(9)  3  Story,  465. 
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Sib  R.  Phillimore. — The  arguments  in 
this  case  arose  upon  the  demurrer  and  the 
facts  material  to  the  demurrer,  and  taken 
for  the  purposes  of  the  argument  as  true, 
are  as  follows  : — 

The  Ga>etano  e  Maria,  an  Italian  ship 
laden  with  cargo,  and  bound  for  London, 
being  in  distress,  pat  in  at  Fayal  in  the 
Azores.  Whilst  there,  her  master,  finding 
it  necessary  to  raise  money  for  the  expenses 
of  the  ship,  executed  a  bottomry  bond  for 
2,330/.  2«.  7d,f  purporting  to  bind  ship, 
freight  and  cargo  to  one  Antonio  Coeltro, 
who  thereupon  advanced  to  him  the  above 
sum.  The  money  was  made  payable,  to- 
gether with  the  maritime  premium  there- 
on/  upon  the  safe  arrival  of  the  ship  at  her 
port  of  discharge  The  bond  was  duly 
executed  in  the  presence  and  with  the 
sanction  of  the  Italian  consular  agent  at 
Fayal.  Before  executing  the  bond  the 
master  did  not  communicate  with  the 
defendants,  who  were  then  and  still  are 
the  owners  of  the  cargo,  although  it  was 
reasonably  practicable  for  him  to  do  so. 
Antonio  Coeltro  subsequently  indorsed 
the  bond  to  the  plaintifis,  who  are  the 
present  holders  of  it.  The  Gaetano  e 
Maria  shortly  afterwards  proceeded  on  her 
voyage,  and  in  May  last  arrived  safely 
with  her  cargo  at  the  port  of  London,  and 
this  action  against  her  was  commenced  by 
the  plaintiffs. 

It  is  contended  by  the  plaintiffs  that  as 
the  ship  is  an  Italian  ship,  and  as  the 
bottomiy  contract  was  duly  entered  into 
in  the  presence  and  with  the  sanction  of 
the  Italian  consular  agent,  the  case  must 
be  governed  by  the  law  of  the  ship's  flag — 
that  is,  by  the  law  of  Italy—  under  which 
the  master  would  have  authority  to  bind 
the  cargo-owners  by  his  bottomry  bond, 
though  executed  without  previous  com- 
munication with  them,  whether  such  com- 
munication were  practicable  or  not. 

The  contention  of  the  defendants  is  that 
their  liability  must  be  determined  by  the 
general  maritime  law  as  administei^  in 
England,  and  that  nnder  that  law  the 
bottomry  bond,  in  the  circumstances  of 
the  present  case,  would  not  be  valid 
against  them. 

I  am  of  opinion  that  the  point  raised  is 
decided  in  favour  of  the  defendants  by  the 
judgment  of  Dr.  Lushington  in  The  Ham- 


burg (1).  In  that  case  the  question  was  the 
validity,  as  against  cargo-owners,  of  a 
bottomry  bond  entered  into  by  the  master 
of  a  German  ship  in  circumstances  veiy 
similar  to  those  of  the  present  case ;  and  it 
was  laid  down  by  Dr.  Lushington,  who 
relies  on  Lord  Stowell's  judgment  in  The 
Grat  itudine  (10),  and  on  the  case  of  The  Buo- 
naparte  (2),  that  the  general  maritime  law 
as  administered  in  England  was  to  be  ap- 
plied, and  not  the  lex  loci  contractus  nor 
the  law  of  the  ship's  flag.  This  decision 
was  affirmed  on  appeal  by  the  Privy 
Council.  The  judgment  of  the  Exchequer 
Chamber  in  Lloyd  v.  Guihert  (8)  was  cited 
by  the  plaintiffs  as  impugning  the  authority 
of  this  decision,  but  Mr.  Justice  Willes, 
who  delivered  that  judgment,  expressly 
recognises  and  distinguishes  the  decision  in 
The  Hambtirg  (1).  Moreover,  the  question 
in  Lloj/d  V.  Guibert  (8)  was  by  what  law  a 
contract  of  affi^ightment,  and  not  the 
rights  of  a  master  to  hypothecate  cargo, 
should  be  governed.  The  plaintifls  also 
relied  upon  the  case  of  Pope  v.  Nickerson 
(9),  decided  in  the  Circuit  Court  of  the 
United  States  in  1844.  There  are  some 
observations  of  Mr.  Justice  Story  in  this 
case  which  may  appear  to  fieivour  the 
plaintiffs'  contention,  but  I  am  clearly  of 
opinion  that  I  am  bound  by  the  decisions 
of  the  Privy  Council  and  of  this  Court  to 
which  I  have  referred. 

The  position  of  l^w  is  clear  that  com- 
munication by  the  master  with  the  cargo- 
owners,  if  reasonably  practimble,  is  neces- 
sary to  constitute  an  agency  and  enable 
him  to  hypothecate  the  cargo.  The  Hani' 
burg  (I)  recognises  it  as  settled  law,  and 
the  question  is  put  beyond  doubt  by  the 
more  recent  case  of  Kletmoort  v.  The  Casea 
Maritvna  of  Genoa  (4),  in  which  the  pre- 
vious decisions  on  this  subject  were  re- 
ferred to. 

I  give  judgment  on  the  demurrer  for 
the  defendants. 


Soliciton^Lowless   k  Co.,  for  plaintiffs;    T« 
Cooper  &  Co.,  for  defendants. 


(10)  3  r.  Robin.  240. 
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VOK  BUSECK. 


Pbobatk. 

1881. 
Aug. 

WUl — Probate — Foreign  Subject — Exe- 
cution abroad  in  accordance  unth  English 
Law^U  *  26  Vict.  c.  114.  *.  1 ;  33  (i&  34 
Vict.  e.  14.  8.  2. 

A  will  exeetUed  abrockd  by  cm  aUen^  in 
€tccordanee  with  the  requirements  of  English 
laWf  is  not  entitled  to  probate  in  this 
country  under  either  the  24  d:  25  Vict.  c. 
114.  s.lf0rtheZ3d:  34  Vict.  e.  14.  s.  2. 

The  Dowager  Dachess  Caroline  von 
Bufleck,  formerly  of  Hombnrg,  deoeased, 
executed,  on  the  5th  of  September,  1876,  a 
will  which  was  valid  according  to  Eng- 
lish law.  She  subeequentlj  executed 
oodidlfl,  which  were  valid  according  to  the 
law  of  Germany.  All  three  instruments 
were  executed  in  Germany. 

The  deceased  was  bom  in  England,  of 
English  parents,  but  had  been  married  to 
a  German  subject,  and  had  never  afterwards 
re-acquired  the  status  of  a  British  subject 

Jeune  moved  for  probate  of  the  will  and 
codicils.  The  deceased  was  by  birth  a 
British  subject,  and  therefore  her  will  is 
entitled  to  probate,  under  24  &  25  Yict.  c. 
114.  s.  1,  as  having  been  made  according 
to  the  forms  required  by  the  laws  in  force 
in  that  part  of  Her  Majesty's  dominions 
where  she  had  her  domicUe  of  origin.  If, 
however,  she  is  to  be  taken  to  have  been 
an  alien,  the  case  is  within  33  &  34  Yict. 
a  14.  s.  2,  which  gives  an  alien  all  the 
powers  of  a  British  subject  in  disposing  of 
real  and  personal  property. 

Cur.  adv.  vult. 

The  Prbsidbmt  (Sib  Jambs  Hannen) 
(on  Aug.  3). — ^The  question  in  this  case 
tarns  upon  the  provisions  of  two  statutes. 
The  earlier  one  (24  <fe  25  Yict.  c.  114)  is 
generaUy  known  as  Lord  Kiugsdown's 
Act,  and  is  entitled,  "  An  Act  to  amend 
the  law  with  respect  to  wills  of  personal 
estate  made  by  British  subjects."  The  1st 
section  provides  that  "Every  will  and 
other  testamentary  instrument,  made  out 
of  the  United  Elingdom  by  a  Britbh  sub- 
ject (whatever  may  be  the  domicile  of  such 
Vol.  61.— p.,  D.  A:  a 


person  at  the  time  of  making  the  same, 
or  at  the  time  of  his  or  her  death),  shall,  as 
regards  personal  estate,  be  held  to  be  well 
executed,  for  the  purpose  of  being  admitted 
in  England  and  Ireland  to  probate,  and  in 
Scotland  to  confirmation,  if  the  same  be 
made  according  to  the  forms  required, 
either  by  the  kw  of  the  place  where  the 
same  was  made,  or  by  the  law  of  the  place 
where  such  person  was  domiciled  when 
the  same  was  made,  or  by  the  laws  then  in 
force  in  that  part  of  Her  Majesty's  do- 
minions where  he  had  his  domicile  of 
origin. 

I  think  it  can  scarcely  be  contended  that 
this  enactment  is  applicable  to  the  present 
case,  for  it  is  most  carefully  limited  to  the 
wills  of  British  subjects,  and  whatever 
question  may  arise  in  the  case  of  a  man, 
as  to  whether  he  has  or  has  not  changed 
his  nationality,  there  is  no  such  question 
in  the  case  of  a  woman  who  marries  a 
foreigner,  for  she  thereby  puts  off  her  own 
original  nationality  and  takes  that  of  her 
husband,  and  thenceforth  ceases  to  be,  in 
every  sense  of  the  word,  a  British  subject. 

It  was,  however,  contended  that  the  case 
was  .within  the  Naturalisation  Act,  1870 
(33  A  34  Yict.  c.  14),  which  I  conceive  to 
have  been  passed  with  totally  different 
objects.  By  the  2nd  section,  ''Real  and 
personal  property  of  every  description  may 
be  taken,  acquired,  held  and  disposed  of  by 
an  alien,  in  the  same  manner,  in  all  re- 
spects, as  by  a  natural  bom  British  subject, 
and  a  title  to  real  and  personal  property  of 
every  description  may  be  derived  through, 
from  or  in  succession  to  an  alien,  in  the  same 
manner,  in  all  respects,  as  through,  from 
or  in  succession  to  a  natural  bom  British 
subject."  It  is  said,  that  although  the  lady 
was  an  alien,  she  had  the  same  right  which 
a  natural  bom  British  subject  would  have 
had,  namely,  to  make  a  will,  according  to 
the  forms  in  force  in  that  part  of  Her 
Majesty's  dominions  where  she  had  her 
domicile  of  origin ;  but  I  think  that  such  an 
interpretation  of  the  Act  must  be  rejected, 
unless  it  be  quite  plain  that  the  Legislature 
intended,  with  reference  to  personal  pro- 
perty, that  an  alien  should  be  able  to  make 
a  will  in  a  form  not  in  conformity  with  the 
law  of  his  own  country.  Of  course,  an 
English  Court  may  be  compelled  by  plain 
language  thus  to  construe  an  enactment, 
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but  it  is  not  to  be  presumed  that  anything 
which  is  contrary  to  the  comity  of  nations 
has  been  intended  by  the  English  Legisla- 
ture. On  the  other  hand,  there  is  a  yery 
plain  and  intelligible  meaning  which  can 
be  given  to  this  Act,  namely,  that  while  it 
gives  to  idiens  the  same  power  to  take, 
acquire,  hold  and  dispose  of  real  and  per- 
sonal property  in  the  same  manner,  in  all 
respects,  as  natural  bom  British  subjects, 
it  does  not  deal  with  the  question  of  what 
is  to  be  the  form  of  the  will — a  question 
which  must  depend  upon  other  enactments. 
It  leaves  it  in  each  particular  case  to  be 
determined  what,  according  to  the  law  of 
the  alien's  country,  is  the  form  in  which 
the  testamentary  disposition  shall  be  carried 
out,  and  it  merely  gives  an  alien  power  to 
dispose  in  England  of  personalty  by  will, 
subject  to  the  laws  of  his  own  country,  as 
to  the  form  in  which  the  will  is  to  be 
made.  This  seems  to  me  the  plain  and 
intelligible  construction  to  be  put  upon  the 
enactment,  and  I  must  therefore  reject  the 
application. 

Solicitors — Paterson,  Snow  &  Bloxam. 
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THB  BUCKHUBST. 


CoUiaum^^Inevitctble  AeciderU — ReguUt,- 
turns  for  Preventing  GoUisione  at  Sea, 
art.  6—36  <fc  37  Vict.  c.  86.  s.  17— Costa. 

When  a  collision  occurred  during  a  gale 
ofextrtiordinary  violenoef  and  a  skip,  being 
driven  from  her  moorings^  was  unable  to 
put  up  her  side  lights, — Held,  that  the  col- 
lision was  the  result  of  an  inevitable  acci- 
dent^  and  that  the  drcumstances  made  a 
departure  from  the  regulations  necessary. 
But  the  suit,  under  the  ciroumstanoes,  was 
dismissed  without  costs. 

This  was  an  action  for  damage  by  col- 
lision. 

Butt,  Q.O.,  and  Nelson,  for  the  plaintiffik 
Clarkson,  Q.C,  and  Myburgh,  for  the 
defendants. 


The  main  questions  in  the  case  appear 
from  the  following  judgment : — 

Sir  R.  Phillim ore. — ^This  is  a  case  of 
collision  which  took  place  in  Penarth  Roads, 
between  eight  and  nine  o'clock  on  the  even- 
ing of  the  18th  of  January  of  the  present 
year.  The  brig  Creole,  the  owners  of 
which  vessel  are  the  plaintifla  in  this 
action,  was  anchored  with  two  anchors,  and 
with  her  proper  riding  light  burning.  The 
Buckhurst  on  the  evening  in  question  was 
anchored  in  the  outer  road.  About  six 
o'clock  her  port  cable  parted,  and  she  then 
endeavoured  to  get  out  to  sea,  but  the  state 
of  the  weather  was  such  that  she  got  on  to 
Cardiff  Sands,  and  bumped  over  them, 
receiving  injuries  which  caused  her  to 
make  water,  and  damaging  her  mdder,  so 
that  she  became  almost  uninanageabla 
While  endeavouring  to  get  on  to  the  mud 
on  Penarth  Beach,  the  hurricane  and  heavy 
snow  still  continuing,  the  Buckhurst  came 
into  collision  with  ^e  Creole,  and  did  the 
damage  complained  of.  There  is  no  doubt 
that  the  weather  was  of  the  worst  possible 
description,  and  that»  undei*  the  dicom- 
stanoes,  the  injury  was  inevitable.  It 
was  contended,  however,  on  the  part  of  the 
Creole,  that  as  the  Buckhurst  did  not  at 
the  time  carry  her  side  lights,  as  required 
by  article  6,  she  is,  notwithstanding  the 
circumstances  of  the  weather  and  her  in- 
juries, still  to  be  held  to  blame. 

Now,  from  the  time  the  Buckhurst  got 
on  to  the  sand  to  the  time  of  the  collision 
was  about  twenty  minutes,  and  we  think 
that  it  was  not  possible  under  the  circum- 
stances, to  put  up  the  side  lights,  so  that 
the  exception  as  to  departure  from  the 
regulations  being  necessary  which  is  found 
in  the  Merchant  Shipping  Act^  1873  (1), 
s.  17,  applies.  Further  th^  that,  we  think 
that  by  no  possibility  could  the  fiuHi  of  the 
absence  of  Uie  side  lights  have  contributed 
to  the  collision.  Therefore  I  must  dismiss 
the  suit,  as  the  collision  was  the  result  of 
an  inevitable  accident. 

Nelson  applied  that  the  action  should  be 
dismissed  without  costs,  and  vetmr^A  to 
The  London  (2)  and  The  Thornky  (3).  As 

(1)  86  k  87  Vict,  a  88. 

(2)  Br.  ic  L.  8S. 
(8)  7  Jur.  680. 
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the  Buekhurst  had  apparently  infringed  the 
legulations  there  was  good    ground  for 
bringing  the  action. 
darkson^  cofUra, 

Sib  B.  Phillimobs.  —  Having  regard 
to  the  special  cironmstanoes  of  tiie  case, 
and  that  the  only  light  exhibited  on 
the  Buekhurst  was  her  anchor  light,  I  do 
not  think  it  can  be  said  the  action  ought 
not  to  have  been  brought.  I  think  this  is 
a  case  in  which  there  ought  to  be  no  costs. 


SolicitoTS — Lowless,  Nelsoxi  k  Co.,  for  plaintifEs ; 
Parker  k  Co.,  for  defendants. 
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Admiralty.  1 

1881.       >  the  killeeka. 

-March  9.   J 

A  derelict  ship  was  boarded  by  a  party 
of  Jive  men,  who  navigcUed  her  /or  four 
days  amd  then  signctUed  a  passing  ship  for 
help.  On  their  signal  being  answered  they 
abandoned  the  derelict  ship  cmd  took  refuge 
on  board  the  other  ship.  The  latter  ship  put 
some  hands  on  board  the  derelict  and  towed 
and  stood  by  her  untU  further  help  wets 
obtained,  and  she  was  got  into  harbour : — 
Held,  that  no  salvage  was  earned  by  the 
party  who  first  boarded  the  derelict. 

This  was  a  consolidated  action  of  salvage 
brought  by  the  owners,  master  and  crew 
of  the  ship  Nofra,  and  the  owners,  master 
and  crew  of  the  ship  Beatrice,  against  the 
baique  Kitteena. 

J,  P.  AspinaU,  for  the  Nora. 

Webster,  Q.C.,  and  FhUlimore,  for  the 
Beatrice  and  Leipzig, 

Cohen,  Q,C,,  and  Myburgh,  for  the 
defendants. 

The  fiicts  and  contentions  of  the  parties 
are  stated  fully  in  the  following  judg^ 
ment: — 

Sib  Bobebt  Philumobb.— This  is  a  case 
of  salvage  service  rendered  to  a  vessel 
which  was  ftbandoned  by  her  master  and 


crew.  The  KilUena  was  a  barque  of  795 
tons,  and  left  New  York  on  the  26th  of 
August  last  year,  bound  to  Liverpool  with 
a  cargo  of  Indian  com  and  cotton.  On 
the  6th  of  October  she  encountered  a  heavy 
gale,  and  took  so  heavy  a  list  to  port  that 
her  master  caused  the  mainmast  and  the 
foremast  to  be  cut  away,  and  finding  that 
she  became  unmanageable  and  could  not  be 
navigated,  her  master  and  those  on  board 
lefb  her,  and  on  the  9th  of  October  she  was 
abandoned.  She  drifted  about  in  the  At- 
lantic Ocean  until  the  12th  of  that  month, 
when  she  was  sighted  by  a  Norwegian  ship 
called  the  Nora,  fiom  which  a  crew  of  five 
hands  were  put  on  board  her.  On  the 
15th  of  October  those  men  who  went  on 
board  from  the  Nora  were  frightened  and 
determined  to  abandon  the  vessel,  and  they 
hoisted  an  ensign  union  downwards,  and 
that  attracted  the  attention  of  those  on 
board  the  Beatrice.  Here  a  most  impor- 
tant question  axises,  whether  the  owners, 
master  and  crew  of  the  Nora  are  entitled 
to  anything  for  their  services.  Now  the 
principles  of  law  applicable  to  the  question 
are  laid  down  in  the  case  of  The  Undaunted 
(1),  where  is  to  be  found  the  following 
passage :  '^  Salvors  who  volunteer  to  go 
out  at  their  own  risk  for  the  chance  of 
earning  reward,  if  they  labour  unsuccess- 
fully, are  entitled  to  nothing.  The  effectual 
performance  dt  salvage  service  is  that 
which  gives  them  the  title  to  remunera- 
tion ;  but  if  the  men  are  engaged  by  a  ship 
in  distress,  whether  generally  or  particu- 
larly, they  are  to  be  paid  accoiding  to 
their  efibrts  made,  even  though  the  labour 
and  service  may  not  prove  beneficial  to  the 
vessel."  Now  there  is  no  doubt  that  some 
decisions  have  laid  down  this  doctrine,  that 
where  a  set  of  salvors  have  done  some  acts 
which  tend  to  an  ultimate  salvage  of  a 
vessel,  they  are  usually  entitled  to  some 
remuneration.  But  there  is  a  drcumstance 
in  this  case  most  material  to  consider. 
The  four  men  and  the  boy  who  were  put  on 
board  from  the  Nora  deliberately,  accord- 
ing to  the  evidence,  when  the  Beatrice  had 
answered  their  signal,  abandoned  and  dc< 
serted  the  Killeena, 

It  appears  to  me,  therefore,  that  the 
Killeena  was  again  a  derelict  vessel,  as  the 

XI)  Lush.  90. 
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men  on  board  her  deliberately  determined 
to  leave  her.     Four  men  were  foand  with 
better  heart  and  courage  to  take  the  place 
of  these  men,  and  to  do  what  was  necessary 
for  the  preserration  of  the  Killeena.     It 
seems  to   me  that  the    words   of   Lord 
Stowell  in  The  Yonge  Bastiaan  (2)  are  ap- 
plicable to  this  case.     That  was  a  case  of 
salvage,  and  Loi*d  Stowell,  in  deliveidng 
his  judgment,  said,  "  It  appears  that  the 
vessel  was  stuck  fast  upon  a  rock,  with  her 
bottom  beaten  in  and  her  rudder  lost,  when 
the  first  salvors  went  to  her  assistance  in 
a  very  heavy  sea,  and  succeeded  in  warp- 
ing her  off.    She  sank  afterwards  it  is  true ; 
but  it  is  not  on  that  account  to  be  said  that 
the  first  salvors  lost  her  again,  or  that  they 
had  abandoned  their  interest  in  her.    They 
did  not  stay  by  the  vessel,  but  it  cannot  be 
said  that,  having  risked  so  much  for  her 
recoveiy,  they  meant  to  desert  her  whilst 
others  were  employed  in  their  sight  in 
weighing  her  up  and  in  saving  the  cargo." 
Now  that  was  the  reverse  of  this  case. 
Here  the  men  from  the  Nora  did  not  stay 
by  the  vessel,  and  they  had  not  the  slightest 
intention  of  assisting  her.     It  appears  to 
me  that  it  would  be  contrary  to  the  prin- 
ciples upon  which  salvage  remuneration  is 
awarded  to  allow  the  Nora's  men  to  re- 
cover as  salvors  in  this  c  ise,  inasmuch  as 
they  were,  according  to  the  evidence,  turn- 
ing their  backs  and  running  away  from 
the  danger  to  which  the  vesrol  was  exposed. 
The  men  found  on  board  the  Beatrice  had 
as  much  reason  to  be  alarmed,  but  they 
persevered  and  their  courage  deserves  to 
be  rewarded.     I  am  clearly  of  opinion  that 
the  owners,  master  and  crew  of  the  Nora 
are  not  entitled  to  claim  salvage  remunera- 
tion in  this  case.     There  are  two  other 
vessels — ^tbe  Beatrice  and  the  Leipzig — 
whose  services  have  to  be  considered.   The 
Betxiriee  towed  the  Killeena  from  the  15th 
to  the  19th  of  October,  and  then  stood  by 
her  until  the  25th  of  October,  but  lost 
sight  of  her  upon  the  27th  of  October.   The 
Leipzig,  on  ^e  9th  of  November,  spoke 
the  KiUeena  and  offered  her  services,  which 
were  accepted,  and,  after  a  towage  of  two 
days   and    six    hours,  the  KiUeena  was 
brought  safely  into  harbour,  and  thereby 
very   V4iluable   assistance  was   rendered. 

(2)  6  G.  Bob.  882. 


The  first  thing  the  Court  has  to  consider  is, 
what  is  the  sum  or  total  value  out  of  which 
these  services  are  to  be  rewarded  to  the 
salvors.  The  value  of  the  property  saved 
is  12,663^.,  and  out  of  that  I  shall  make  a 
total  award  of  4,200^.  The  Beatrice  ran 
great  risk  in  order  to  save  this  vessel, 
and  deviated  from  her  course,  being 
thus  delayed  in  the  performance  of  her 
voyage.  Out  of  the  award  I  shall  appor- 
tion to  the  owners,  master  and  crew  of  the 
Leipzig  1,200^.,  and  the  remaining  3,000^. 
to  the  Beatrice,  to  be  distributed  as  follows : 
300;.  to  the  master  of  the  Beatrice,  200/. 
among  the  four  men  placed  on  board  the 
KiUeena,  of  whom  the  plaintiff  Cunning- 
ham is  to  have  a  double  share,  200/.  to 
the  rest  of  the  crew  of  the  Beatrice,  and 
1,300Z.  to  the  owners  of  the  Beatrice. 


Solicitors — Stokes,  Saunders  U  Stokes,  for  plain* 
tifb ;  Cooper  k  Co.,  for  defendant. 


Probate. 

1881 
Dec 


81.       l^^ 
.  13.    J 


the   goods    of    chablks 

MAHOK   TTNDALL. 


AdministraJtion  —  IrUestacy  —  Insohent 
Estate — Marriage  Settlement — Chant  to 
Trustee— 20  &  21  VitA.  e.  77.  s.  73. 

A  died  intestate.  His  estate  was  in- 
solvent,  the  only  asset  of  a/ny  value  being 
cm  interest  in  a  mortgage  of  property  in 
Ceylon,  which  he  had  conveyed  to  the  trus- 
tees  of  his  marriage  settlemcfU,  one  of 
whom  was  B,  his  hrother-tn-law,  A  was 
a  widower,  and  left  fwe  children,  two  of 
whom  were  of  fuU  age.  The  two  adult 
children  had  renounced  eulministration. 

The  Court,  on  a  renunciation  hy  the 
eldest  son  on  behalf  of  the  minor  cAiUren, 
who  had  appointed  him  as  their  gucurdian 
for  the  purpose  of  the  application,  made  a 
grant  of  administrcUion  to  B  under  20 
d:  21  Vict.  c.  77.  s.  73. 

Charles  Mahon  Tyndall,  barristoMit- 
law,  died  intestate  on  the  20th  of  Novem- 
ber, 1881. 

The  deceased  was  a  widower  and  left 


MIOHAETiMAB  1881  10  HICHA£LB£AS  1882. 


Vol.  si.] 
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five  ehildren,  two  of  whom  were  of  full 
age. 

The  estftte  waa  insolvent,  and  the  only 
aaset  of  any  value  was  an  investment  in  a 
mortgage  upon  certain  real  property  in 
the  island  of  Ceylon.  The  deceased  had 
conveyed  his  interest  in  the  mortgage  to 
the  trustees  under  his  marriage  settiement. 

Application  was  now  made  for  a  grant 
of  letters  of  administration  to  Mr.  Staoey, 
brother-in-law  of  the  deceased,  who  was 
one  of  the  trustees  under  the  marriage 
settlement.  The  adult  children  of  the 
deceased  had  renounced  administration, 
and  had  consented  to  the  grant  being  made 
to  Mr.  Stacey,  and  the  children  who  were 
minors  had  appointed  their  eldest  brother 
(who  was  of  full  age)  as  their  guardian  for 
the  purposes  of  the  present  application. 

Bayard,  in  support  of  the  motion. — ^The 
Court  has  power  to  make  the  grant  to  Mr. 
Stacey,  under  20  &  21  Yict.  c.  77.  s.  73, 
since  it  is  "  convenient"  that  he,  as  one  of 
the  trustees  to  whom  the  only  valuable 
asset  of  the  deceased  has  been  conveyed, 
should  undertake  the  administration. 

He  refeired  to  Farrell  v.  BratmUnU  (1). 

Thb  President  (Sib  James  Hannen). 
— There  is  no  doubt  that  I  have  power 
under  20  &  21  Yict.  c.  77.  s.  73  to 
make  the  grant  to  Mr.  Stacey,  and  I  think 
it  expedient  that  I  should  exercise  that 
power.  I  assume  that  the  eldest  son  will 
renounce  administration  on  behalf  of  the 
minors,  and  then  the  matter  so  stands, 
that  no  one  who  is  entitled  to  the  grant  is 
willing  to  take  it.  It  therefore  seems 
"convenient''  that  I  should  grant  the 
present  application,  but  justifying  security 
must  be  given. 

Soliciton— Ellis  k  Ellis. 
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Dec 


WATSON  V.  WATSON    AND 
OTHEBS. 


(1)  8  Sw.  k  Tr.  467 ;  83  Law  J.  Hep.  Prob.  k  M. 
185. 


WiU — Construction — Life  Estate — Gift 
to  two  and  "to  the  survivor  for  her 
sole  use  and  henefii  during  her  or  their 
natural  lifetime" — Intestacy  as  to  Rever- 
sion. 

The  testatrix  bequeathed  the  whole  qfher 
property  to  her  two  sisters^  and  her  will 
concluded  with  the  following  words:  "And 
in  the  case  of  the  demise  of  either  the  said 
A.  C.  or  the  said  J.  C.I  do  hereby  bequeath 
the  same,  aU  and  every  portion  of  the 
same  property  to  the  survivor  for  her  sole  use 
and  benefit  during  her  or  their  natural  life" 
time."  The  tesUUrix  namM  no  executors 
cmd  no  residuary  legatee : — Held,  that  the 
two  sisters  of  the  testatrix  took  onfy  a  life 
estate,  cmd  that  there  was  an  intestacy  cu 
to  the  reversion, 

Sarah  Clarke,  formerly  of  Lincoln,  spin- 
ster, died  on  the  7th  of  August,  1869,  having 
on  the  15th  of  March,  1851,  executed  a 
holograph  will,  which  was  in  the  following 
words :    "  Through  the  goodness  of  God, 
I,  Sarah  Clarke,  of   the  parish  of   St. 
Peter-at-Gowts,  Lincoln,  having  become 
possessed  of  pioperty  in  the  present  pos- 
session of   seveo^  different  persons,  do 
hereby  bequeath  the  same  and  all  and 
every  portion  of  it  to  my  dearly  beloved 
sisters  Anne  Clarke,  spinster,  of  Uie  parish 
of  St.  Peter-at-Gowts,  and  Jane  Clarke, 
spinster,  of  the  said  parish  of  St. ,  Peter- 
at-Gowts ;  and  in  the  case  of  the  demise  of 
either  the  said  Anne  Clarke  or  the  said 
Jane  Clarke,  I  do  hereby  bequeath  the 
same,  all  and  every  portion  of  the  same 
property  to  the  survivor  for  her  sole  use 
and  benefit  during  her  or  their  natural 
lifetime.     This  is  the  last  will  and  testa- 
ment of  me,  Sarah  Clarke.     Signed  this 
15th  day  of  March,  in  the  year  of  oar 
Lord,  1851."    The  will  was  duly  attested 
by  two  witnesses. 

No  executor  having  been  named  in  the 
will,  letters  of  administration  with  the  will 
annexed  were^  on  the  30th  of  June,  1870, 
granted  to  Anne  Clarke,  as  natund  and 
Uwf ul  sister  and  one  of  the  next^if-kin  of 
the  deceased. 
Anne  Clarke  died  unmarried  on  the  27th 
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of  November,  1880,  having  on  the  3rd  of 
Maix^h,  1870,  duly  executed  a  will  by  which 
she  appointed  her  nephew  Heury  Watson 
her  sole  executor. 

Jane  Clarke,  the  other  sister  of  the 
deceased  testatrix,  died  unmarried  on  the 
25th  of  September,  1871,  having  on  the 
3rd  of  March,  1870,  duly  executed  a  will, 
whereby  she  appointed  the  said  Henry 
Watson  her  sole  executor. 

Probate  of  the  respective  wills  of  Jane 
and  Anne  Clarke  had  been  in  due  ooui*se 
granted  to  the  said  Henry  Watson. 

At  the  time  of  the  death  of  Sarah  Clarke 
the  persons  entitled  in  distribution  were 
her  three  sisters,  Anne  Clarke,  Jane  Clarke 
and  Susannah  Watson  (widow),  her  three 
brothers,  Thomas  Clarke  (since  deceased), 
Edward  Clarke  and  George  Toynbee  Clarke, 
Thomas  Joseph  Clarke,  Walter  Percy 
Clarke  and  Fanny  TumbaU,  children  of 
Joseph  Clarke,  a  deceased  brother  of  tne 
testatrix,  and  John  Edward  Wakefield 
Clarke,  son  of  Henry  Clarke,  another 
deceased  brother. 

On  the  22nd  of  March,  1881,  an  appli- 
cation was  made  for  a  grant  of  adminis- 
tration de  bonis  non  of  the  effects  of  Sarah 
Clarke  to  Henry  Watson,  as  sole  executor 
of  Jane  Clarke  and  Anne  Clarke,  her 
universal  legatees.  The  application  was 
made  with  the  consent  of  Edward  Clarke 
and  Susannah  Watson,  Qeorge  Toynbee 
Clarke  being  a  lunatic  not  so  found  by 
inquisition. 

The  President  of  the  Division,  holding 
that  it  would  be  necessary  for  him  to  decide 
the  question  whether,  on  the  deaths  of 
Jane  and  Anne  Clarke,  there  was  an  in- 
testacy as  to  the  reversion,  directed  that 
the  motion  should  stand  over  that  all  the 
parties  interested  might  be  served  with 
notice  of  the  application. 

The  case  came  before  the  Court  again 
on  the  22nd  of  March,  when  all  the  parties, 
except  John  Edward  Wakefield  Clarke 
(who  was  separately  represented)  and 
George  Toynbee  Clarke  (who  had  been 
served  but  did  not  appeal*),  consented  to 
the  application  made  on  behalf  of  Heniy 
Watson.  It  was  ultimately  ananged  that, 
in  order  to  obtain  theopinion  of  the  Courtas 
to  the  proper  construction  of  Sarah  Clarke's 
will,  a  writ  should  be  issued  on  behalf  of 


Henry  Watson,  all  the  parties  interested 
in  distribution  being  cited. 

The  plaintiff  in  his  statement  of  daim 
alleged  that  the  deceased  Sarah  Clarke  had 
nominated  her  sisters  Anne  Clarke  and 
Jane  Clarke  universal  legatees,  and  he 
claimed  a  declaration  to  ^at  effect  for  a 
grant  of  letters  of  administration  de  bonU 
non  to  himself  as  their  executor. 

The  defendant  John  Edward  Wakefield 
Clarke  in  his  statement  of  defence  and 
counter-claim  alleged  that  Anne  Clarke 
and  Sarah  Clarke  had  been  appointed 
universal  legatees  for  life  oxdy,  and 
that  there  was  an  intestacy  as  to  the 
residue ;  and  he  claimed  a  declaration  to 
that  effect,  and  a  grant  of  letters  of  ad* 
ministration  de  bonis  non  to  himself  as 
lawful  nephew  of  the  deceased  and  one  of 
the  persons  entitled  in  distribution. 

The  defendants  Edward  Clarke  and 
Susannah  Watson  in  their  statement  of 
defence  also  alleged  that  there  was  an  in- 
testacy as  to  the  residue,  and  claimed  a 
grant  of  lettei's  of  administration  de  bonis 
non  to  themselves  as  next-of-kin. 

The  other  defendants  filed  no  statement 
of  defence. 

The  action  came  on  for  hearing  on  the 
7th  of  December,  1881,  before  the  Presi- 
dent, without  a  jury.  All  the  fects  were 
admitted,  and  the  ordy  question  was  as  to 
the  construction  of  the  will. 

Inderwick,  Q.C,  and  Pritchard,  for  the 
plaintiff. 

Searle,  for  the  defendant  John  Edward 
Wakefield  Clarke. 

Bayf(yrdj  for  the  other  defendants. 

The  following  cases  were  referred  to : 
Slade  V.  Afilner  (1),  Cambridge  v.  lious 
(2),  Ommaney  v.  Bewin  (3),  Adamson  v. 
Adamson  (4),  Clark  v.  Lubbock  (5),  Home 
V.  Fillans  (6),  Howard  v.  Howard  (7), 
Skenk  v.  Andrews  (8),  In  the  goods  of 


(1)  4  Madd.  144. 

(2)  8  Ves.  12. 

(3)  18  ibid.  291. 

(4)  19  ibid.  416. 

(5)  1  Ton.  &  C.  492. 

(6)  2  Myl.  k  K.  15. 

(7)  21  Beav.  553. 

(8)  4  Kay  &  J.  406. 
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Bhan^fidd  (9),  In  the  goods  of  Cadge  (10^, 
In  the  goods  of  (yLoughUn  (11),  In  the 
goods  of  Sidebottom  (12)  and  In  the  goods 
of  Dixon  (13). 

Cur,  adv,  vuU^ 

Thx  President  ^Sir  James  Hakken) 
(on  Dec.  21). — In  tnis  case  it  is  necessary 
to  determine  the  oonstruction  of  a  will, 
the  testatrix  having  been  doubtless  igno- 
rant of  the  exact  meaning  of  ihe  techmcal 
langoage  which  she  used.  I  feel  some  diffi- 
culty in  giving  a  satisfactory  meaning  to 
her  words ;  bat,  having  looked  at  the  cases 
dted,  I  have  come  to  a  conclusion.  The 
testatrix  leaves  her  property  to  her  sisters 
Anne  Clarke  and  Jane  Clarke,  and  says, 
'*  In  case  of  the  demise  of  either  ....  I 
do  hereby  bequeath  the  same,  all  and  every 
portion  of  the  same  property  to  the  sur- 
vivor for  her  sole  use  and  benefit  during 
his  or  their  natural  lifetime. '*  It  is  not 
necessary  for  me  to  go  through  the  cases 
which  were  dted,  because  the  effect  of  them 
can  only  be  to  establish  the  now  accepted 
general  rule,  which  is  expressed  in  the  48th 
chapter  of  Jarman  on  Wills  so  clearly  that 

1  think  it  better  to  read  the  passage  than 
to  put  it  in  any  words  of  my  own :  "  Where 
a  bequest  is  made  to  a  person  with  a  gift 
over  in  case  of  his  death,  a  question  arises 
whether  the  testator  uses  the  words  'in 
case  of  in  thesense  of  '  at'  or  '  from,'  and 
thereby  as  reBtriotive  of  the  prior  bequest 
to  a  life  interest — ^that  is,  as  introducing  a 
gift  to  take  effect  on  the  decease  of  the  prior 
l^;atee  under  all  circumstances,  or  with 
a  view  to  create  a  bequest  in  defeasance  of, 
or  substitution  for,  the  prior  one  in  the 
event  of  the  death  of  the  legatee  or  some 
contingency.  The  difficulty  in  such  cases 
arises  from  the  testator  having  applied 
terms  of  contingency  to  an  event  of  all 
others  the  most  certain  and  inevitable,  and 
to  satisfy  which  terms  it  is  necessaiy  to 
connect  with  death  some  circumstance  or 
association  with  which  it  is  contingent. 

(9)  81  Law  J.  Bep.  Prob.  k  M.  119. 

(10)  Law  Bep.  IV.ScD.  643. 

(11)  89  Law  J.  Bep.  Prob.  &  M.  58 ;  Law  Bep. 

2  P.  &  D.  102. 

(12)  41  Law  J.  Bep.  Prob.  k  M.  23  ,*  Law  Bep, 
2  P.  &  D.  8S6. 

(18)  47  Law  J.  Bep.  P.,  D.  &  A.  57;  Law 
Bep.  4  P.  D.  81. 


WXMAStMAB  1881  VO  MIOHAELBiAS  1882. 


15 


That  circumstance  is  naturally  the  time  of 
its  happening ;  and  such  time  where  the 
bequest  is  immediate  (that  is,  iu  posses- 
sion) necessarily  is  the  death  of  the 
testator,  there  being  no  other  period  to 
which  the  words  can  refer."  The  cases 
dted  only  establish  this  rule,  but  none  of 
them  present  the  difficulty  which  arises  in 
this  case  from  the  conduding  words, 
« during  her  or  thdr  natural  lifetime." 
Some  other  cases,  the  effect  of  which  was 
to  shew  that  the  words  were  to  be  taken 
as  meaning  ''  for  her  separate  use,"  were 
referred  to,  but  these  give  no  assistance  in 
determining  the  meaning  of  the  conduding 
words.  I  have  come  to  the  condudon  that 
the  words  ''during  her  or  their  natural 
lifetime  "  cannot  be  rejected  nor  be  limited 
in  their  effect  by  any  reasonable  transpod- 
tion,.if  that  were  allowable.  Since  they 
cannot  be  rejected,  I  think  they  must  be 
construed  as  indicating  that  the  estate 
must  be  taken  by  these  persons  for  life 
only.  Undoubtedly  the  words  are  not 
strictly  grammatical,  but  their  effect  seems 
to  me  to  be  to  give  the  bequest  the  general 
meaning  that  each  of  the  sisters  of  the 
testatrix  shall  take  for  her  life.  The  result 
is,  that  I  am  of  opinion  that  the  testatrix 
gave  only  a  life  estate  to  her  sisters,  and 
that  there  is  an  intestacy  as  to  the  rever- 
sion. Administration  with  the  will  an- 
nexed will  therefore  go  to  the  next-of-kin, 
and  all  parties  will  have  their  costs  out  of 
the  estate. 


Solicitors- -Holder,  Boberts  k  Gillett,  agents 
for  H.  Wat«on,  Middlesborongb,  for  plaintiff ; 
Taylor,  Hoare  k  Taylor,  agents  for  Barton  k 
Scorer,  Lincoln,  for  defendants. 


Divorce.    1 
1881.       > 
Dec.  13,  21.  J 


HASWELL  t;.  HASWELL  AND 
GILBERT. 


Licence — Marriage — Misdescription, 

A  marriage  by  licence  is  not  imndidated 
through  the  husband  ha/ving  been,  by  mis- 
take,  described  in  the  licence  as  having  two 
additional  Christian  names. 

This  was  a  husband's  petition  for  a  dis- 
solution of  marriage  on  the  ground  of  his 
wife's  adultery  with  the   co-respondent. 
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Neither  the  respondent  nor  the  co-respon- 
dent had  filed  an  answer,  and  the  case  was 
heard  during  the  Trinity  sittings  before 
the  President  of  the  Division  without  a 
jury. 

The  adulteiy  was  clearly  proved,  but  a 
question  arose  as  to  the  validity  of  the 
marriage. 

The  parties  were  married  by  licence  at 
Christ  Church,  Marylebone,  London,  on 
the  21st  of  October,  1869. 

The  petitioner's  name  was  "  Robert 
Haswell/'  but  he  was  described  in  the 
licence  and  register  as  "Robert  Luney 
Wallace  Haswell."  There  was  no  issue  of 
the  marriage. 

The  case  was  adjourned  for  the  produc- 
tion of  some  evidence  to  explain  the  dis- 
crepancy. 

T.  L,  Roberts  (on  Dec.  13),  for  the  peti- 
tioner, read  an  affidavit  by  the  petitioner, 
in  which  it  was  stated  that  the  licence 
had  been  obtained  by  his  wife,  who  then 
believed  that  he  bore  the  same  names  as 
his  son  by  a  former  marriage — **  William 
Luney  WaUace  Hasw^ll." 

Cur.  adv.  wdt. 

The  President  (Sir  Jahes  Hannen) 
(on  Dec.  21). — In  this  case  a  question 
arose  whether  the  marriage  was  good, 
there  being  an  error  in  the  name  of  the 
husband.  The  explanation  given  is  not 
altogether  satLsfiactory,  but  as  this  was  a 
marriage  by  licence,  I  think  it  is  not  in- 
validated by  the  inaccuracy  of  the  descrip- 
tion. I  therefore  hold  that  the  marriage 
has  been  proved,  and  I  grant  a  decree 
niii  (1). 

Solioitoi»— Wild,  Browne  &  Wild,  for  petitioner. 


y 


(1)  See  Sevan  v.  MoMahm,  2  Sw.  k  Tr.  230 ; 
30  Law  J.  Bep.  Piob.  k  M.  61. 


RALTT."! 
J82.        > 
i.  24.     J 
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THE  HXLBN8LBA. 

Practice — Writ — Order  II.  rules  3  and  4. 


A  writ,  in  personam,  issued  for  serviee 

within  the  jurisdiction,  will  not  he  set  aside, 

ihottgh  the  defenda/rU  has  been  erroneously 

described  therein  as  resident  within  the 

jurisdiction. 

This  was  an  application  to  set  aside  a 
writ  in  personam  in  an  action  of  collision. 
The  defendant  was  described  in  the  writ 
as  of  the  City  of  London,  whereas,  in  &ct, 
he  resided  at  Dundee,  in  Scotland.  The 
collision  in  respect  of  which  the  writ  was 
issued  occurred  off  the  entrance  of  Queens- 
town  Harbour,  on  the  coast  of  Ireland. 

PhiUimore,  in  support  of  the  motion. — 
The  writ  woiild  not  have  been  issued  if  the 
proper  address  of  the  defendant  had  been 
given.  The  writ  is  not  in  the  form  pre- 
scribed by  Order  II.  rule  3,  where  the 
country  in  which  the  defendant  lives  is 
to  be  given. 

Butt,  Q.C.f  and  Myburgh,  contra. — ^The 
plainti£&  intended  to  serve  the  writ  if  the 
defendant  came  within  the  jurisdiction. 
The  description  of  the  address  of  the  defen- 
dant does  not  make  the  writ  bad.  The 
writ  is  not  for  service  out  of  the  jurisdic- 
tion. 

Sir  R.  J.  Phillimore. — I  cannot  accede 
to  this  motion.  The  writ  was  not,  it 
appears,  issued  with  any  intention  of  serving 
it  out  of  the  jurisdiction  of  the  High 
Court;  and  when  I  look  at  the  form 
of  the  writ,  I  find  there  is  nothing  on  the 
face  of  it  which  can  be  said  to  make  it 
invalid.  There  is  no  reason  why  the 
plaintifib  should  not  wait  until  the  defen- 
dant comes  within  the  territorial  jurisdic- 
tion of  the  Court,  though  at  tiie  time 
when  the  writ  was  issued  he  was  not 
resident  in  the  City  of  London,  and 
though  he  has  been  erroneously  so  de- 
scribed. The  motion  must  be  dismiased 
with  costs. 

Solicitors -T.   Cooper   k   Ck>.,   for    pUdntiffs; 
'    Gregory  k  Co.,  agents  for  Hill,  Dickinson  k 
Lightbound,  Liverpool,  for  defendant. 
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1882.       > 
Feb.  14,  21.  J 


THS  OUT  HANNEBINQ. 


Damage    hy    Collision  —  Compulsory 
Pilotage — Suez  Comal  EegukUions. 


A  eoUieion  occurred  in  the  Suez  Ccmal 
between  two  steamers,  the  W.  U,  and  G,  M., 
and  was  caused  solely  by  the  negligence  of 
the  pilot  on  board  the  G,  M,  By  article  4 
o/  the  Regulations  for  the  namgcUion  of  the 
Suez  Ccmal,  every  ship  above  100  tons  is 
bound  to  take  on  board  one  of  the  companirfs 
pilots  ;  but  by  the  same  article  the  respon- 
sibility for  the  management  of  the  ship 
rests  solely  on  the  captain.  In  an  action 
against  the  G.  if., — Held,  that,  under  the 
circumstances,  her  owners  were  not  exempt 
from  liabiliiy  on  the  ground  of  compul- 
sory pilotage. 

This  was  a  Special  Case,  stated  by  the 
oonsent  of  the  parties  for  the  opinion  of 
the  Ck)Tirt.  The  point  for  argument  and 
the  &cts  appear  from  such  Case,  which 
was  as  follows : — 

1.  This  is  an  action  for  damages  by 
collision,  brought  by  the  owners  of  the 
British  screw  steamship  Wistow  Hall,  of 
1,729  tons  register,  against  the  British 
screw  steamship  Guy  Ma/nnering,  of  2,817 
tons  register,  whose  owners  have  appeared, 
and  are  the  defendants. 

2.  The  collision  occurred  on  the  after- 
noon of  the  4th  of  December,  1880,  in 
the  Suez  Canal.  The  Wistow  Hall  and 
the  Guy  Mannering  were  both  proceeding 
in  the  same  direction — namely,  towards 
Suez,  the  Wistow  HaU  being  the  headmost 
vessel.  The  Wistow  HaU  had  to  stop  her 
way  in  order  to  allow  some  vessels  coming 
from  Suez  to  pass,  and  it  was  the  duty  of 
the  Guy  Afannering  to  stop  her  way  also, 
so  as  not  to  run  into  the  Wistow  HaU\  but 
the  proper  measures  were  not  taken  in 
time  on  board  the  Cfuy  Mawnervng,  and 
before  her  way  was  stopped  she  forged 
ahead  into  the  Wistow  Hall,  so  that  her 
stem  cut  into  the  stem  of  the  Wistow  HaU, 
and  did  the  daouige  complained  of. 

3.  The  facts  are,  that  upon  the  occasion 
in  question  the  engines  of  the  d^uy  Mamr 
nering  were  stopped,  but  she  still  went  on 
ahead  with  the  way  she  had  had  previously ; 
that  the  master  of  the  Guy  Mcmnering 
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saw  that  his  vessel  was  approaching  too 
close  to  the  Wistow  HcUl  and  informed 
the  pilot  of  it,  and  suggested  to  him  that 
the  engines  should  be  moved  astern.  The 
pilot,  however,  refused  to  give  the  order 
to  the  engines;  whereupon  the  master, 
having  more  than  once  suggested  to  the 
pilot  to  give  the  order,  gave  it  himself, 
but  too  late,  and  though  it  was  obeyed, 
the  collision  ensued,  l^e  plaintifis  admit 
that  the  collision  was  solely  caused  by 
the  pilot's  negligence. 

4.  The  defendants  admit  that  this  colli- 
sion was  caused  by  the  bad  navigation  of 
the  Guy  Mannering,  and  that  her  master 
and  crew  were  their  servants ;  but  they  daim 
to  be  exempt  from  liability  for  it,  on  the 
ground  that  they  were  compelled  by  the 
law  in  force  in  the  Suez  Canal,  to  which 
all  vessels  passing  through  the  said  canal 
are  subject,  to  give  up  charge  of  the  navi- 
gation of  their  ship  to  one  of  the  pilots 
employed  by  the  Suez  Canal  Company, 
whom  they  had  taken  on  board,  and  on 
the  ground  that  the  collision  was  entirely 
occasioned  by  his  bad  navigation. 

5.  The  provision  for  the  employment  of 
pilots  in  the  Suez  Canal  is  contained  in 
article  4  of  the  "  Begulations  for  the 
Navigation  of  the  Suez  Maritime  Canal," 
which  article  is  as  follows : — 

''Every  vessel  measuring  more  than 
one  hundred  (100)  tons  gross  must  take 
on  board  a  company's  pilot  for  the  whole 
length  of  the  canal,  who  will  indicate  all 
particulars  concerning  the  passage  through. 
The  captain  is  held  responsible  for  all 
groundings  and  accidents  of  whatsoever 
kind  resulting  from  the  managing  and  ma* 
nosuvring  of  the  ship. 

''  Pilots  place  at  the  disposal  oi  captains 
of  vessels  their  experience  and  practical 
knowledge  of  the  canal,  but  as  fiiey  can. 
not  be  specially  acquainted  with  the  de- 
fects or  peculiarities  of  each  steamer  and  her 
machinery  in  stopping,  steering,  &c.,  the  re- 
sponsibility as  regards  the  management  of 
the  ship  devolves  solely  upon  the  captain." 

6.  The  plainti£f8  admit  that  these  regu- 
lations are  lawfully  in  force,  and  that  the 
pilot  taken  on  board  the  Guy  Manner- 
ing was  a  company's  pilot,  and  was  on 
board  her  by  virtue  of  these  regulations. 

7.  Copies  of  the  statement  of  claim  and 
statement  of  defence  and  of  the  regula« 
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tioDB  for  the  navigation  of  the  Suez  Mari. 
time  Canal  are  annexed  to  and  are  to  be 
taken  as  part  of  this  Special  Case.  [The 
pleadings  contained  the  facts  as  set  ibrth 
above,  with  the  usual  allegations  of  negli- 
gent navigation.] 

8.  The  question  for  the  opinion  of  the 
Court  is,  whether  the  defendtuits  are  liable 
or  are  exempt  from  liability  for  the  afore- 
said bad  navigation  of  their  ship. 

9.  If  the  defendants  are  liable,  judg- 
ment is  to  be  entered  for  the  plaintiffii 
with  costs,  and  with  the  usual  oixier  for 
reference  of  the  damages  to  the  Registrar 
and  merchants. 

10.  If  the  defendants  are  exempt  from 
liability,  judgment  is  to  be  entered  for 
them,  wilih  or  without  costs,  or  with  such 
portion  of  the  costs  as  to  tiie  Court  may 
seem  just. 

PhiUimore^  for  the  plaintiflGs. — My  con- 
tention is  that  the  defendants  are  not 
exempt  from  liability.  The  pilot  in  this 
instance  was  not  a  person  having  au- 
thority over  the  navigation  of  the  ship,  he 
was  simply  an  adviser.  Sections  376  and 
378  of  the  Merchant  Shipping  Act,  1854, 
shew  that  this  was  not  the  kind  of  pilot  in 
respect  of  whose  acts  exemption  could  be 
claimed  by  the  owners  of  the  ship.  He 
referred  to  The  HaO&y  (1). 

BuU  and  NeUon,  for  the  defendants. — 
The  defendants  are  not  liable.  Article  4 
of  the  Regulations  set  out  in  the  Case  is 
lUira  vires,  because  the  company  are  au- 
thorised by  the  firman  of  the  Porte  to 
levy  a  rate  for  pilotage,  and  to  chaige 
pilotage  dues,  and  correspondingly  to  pro- 
vide pilots,  whom  they  compel  ships  to 
take  on  board.  When  so  on  board  the  pilot 
cannot  be  held  to  be  the  servant  of  the 
owner,  and  the  latter  cannot  be  liable  for 
his  wrongdoing,  even  though  the  com- 
pany state  that  all  responsibility  is  to  be 
on  the  master  of  the  ship.  Next,  the  Case 
shews  that  the  pilot  was  de  facto  in  charge, 
and  that  the  collision  occurred  through 
his  negligence— £t«o0y  v.  Ingram  (2). 

PhuKmare,  in  xeply. 

Cur.  adif,  vuft. 

(1)  87  Law  J.  Bep.  Adm.  88 ;  Law  Bep.  8  P.O. 
198 

^  (2)  6  Mee.  Ik  W.  80t ;  9  Law  J.  Bep.  Bzdh. 
196. 


Sir  E.  J.  Phillimobb. — ^Hub  case  comes 
before  me  in  the  form  of  a  Specrial  Case.  It 
is  an  action  for  damage  by  collision. 

The  plaintifis  are  the  owners  of  the 
British  screw  steamship  Wistow  HaU]  and 
the  defendants  are  die  owners  of  the 
British  screw  steamship  Ouy  Mcmnering, 

The  collision  took  place  on  the  4th  of 
December,  1880,  in  the  Suez  Canal.  The 
Guy  Mannering  had  on  board  one  of  the 
regular  Suez  Canal  Company's  pilots,  and 
the  damage  was  caused  by  her  engines 
not  having  been  moved  astern  in  time. 
The  pilot  refused  to  give  the  order  to 
move  astern,  although  it  was  more  than 
once  suggested  to  him  by  the  master,  until 
too  late  to  avoid  the  collision. 

It  is  admitted  on  both  sides  that  the 
collision  was  caused  by  the  negligence  of  the 
pilot,  and  that  the  master  and  crew  were 
the  servants  of  the  defendants;  but  the 
defendants  claim  exemption  from  liability 
on  the  grounds  that  they  were  compelled 
by  the  laws  in  force  on  the  Suez  Canal  to 
give  up  the  charge  of  the  navigation  to 
one  of  the  pilots  employed  by  the  Suez 
Canal  Company,  and  that  the  collision 
was  entirely  caused  by  his  bad  navigation. 
The  provision  for  the  employment  of  pilots 
in  the  Suez  Canal  is  contained  in  ar^ 
tide  4  of  the  Regulations  for  the  naviga- 
tion of  that  canal.  [The  learned  Judge 
here  reed  article  4.J  The  defendants 
maintain  that  inasmuch  as  the  pilot  waa 
taken  on  board  by  compulsion  of  law,  the 
master  was  not  responsible  for  the  bad 
navigation  of  the  ship  which  caused  the 
collision.  It  must  be  remembered  that 
this  exemption  from  liability  is  founded 
upon  the  principles  that  the  pilot  is  taken 
by  compulsion  of  law,  and  that  to  him  is 
committed  the  sole  chaige  of  the  ship. 
These  at  least  are  the  positions  of  British 
law  which  were  relied  upon  by  the  defen- 
dants ;  but  in  the  present  case  it  is  expressly 
declared  in  the  4th  article  of  the  Sues 
Canal  Regulations  that  the  duly  of  the 
pilot  is  to  act.  as  the  adviser  of  the  captain 
in  matters  requiring  local  and  practical 
knowledge  of  the  oanal,  but  that  the  re- 
q>onsibility  as  regaxds  the  management 
of  the  ship  devolves  solely  upon  tibe  cq>- 
tain. 

This  regulation  anpean  to  me  to  alter 
the  qsaal  relatioDSof  the  loaatar  and  pilot, 


Vol.  51.] 

The  6hif  ManmeriHff,  Adm. 

and  to  take  away  the  reasons  of  the  kw 
upon  which  the  exemption  rests.  It  has 
heen  argued  on  hehalf  of  the  defendants 
that  this  regulation  i^,  ultra  vireSf  and 
therefore  had,  and  much  has  heen  said 
upon  article  17  of  the  Act  of  Concession 
of  the  5th  of  January,  1856,  which  au- 
thorises the  company  to  establish  and  levy 
pilotage  and  other  dues;  and  it  was  urged 
that  Uie^  "  pilotage "  dues  must  mean 
dues  to  be  leried  in  respect  of  persons  who 
should  exercise  all  the  usual  functions  of  a 
pilot  according  to  British  law,  and  should 
take  the  entire  charge  of  the  navigation 
of  the  ship. 

I  am  unable  to  assent  to  these  propo- 
sitions. I  am  of  opinion  that  I  must 
assume  that  these  caoial  regulations  were 
made  by  competent  authority,  and  were 
not  ultra  vires ;  and  it  may  be  remarked 
in  passing  that  if  they  were  ultra  vires  the 
pilot  would  not  have  been  taken  on  board 
by  compulsion  of  law. 

I  have  only  the  14th  and  17th  articles 
of  the  Act  of  Concession  of  1856  before 
me^  from  these  I  cannot  infer  any  legal 
disability  on  the  pent  of  the  company  to 
frame  the  regulations  in  questions. 

Upon  the  whole,  I  am  of  opinion  that 
the  defendants  are  liable  for  the  bad 
navigation  of  the  ship,  and  the  damages 
consequent  thereupon,  and  I  give  judgment 
for  the  plaintifEs. 
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Solicitors — Pritchard  Sc  Sons,  agents  for  Bate- 
son,  Wright  k  Co.,  Liverpool,  for  plaintiffs ; 
Lowless  k  Co.,  for  defendants. 
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DAOO  V,  DAGO  AND  8PEAKE. 


Desertion — Agreement  to  Live  Separate. 

The  petiiionerf  prevums  to  his  marriage^ 
had  persuaded  his  wife  to  sign  an  agree- 
ment that  they  should  not  Uve  together ^ 
and  they  never  did  so.  A  m4>nth  after  the 
marriage  the  wife  was  deUvered  of  a  child 
of  which  the  petitioner  was  thefaiher,  amd 
towards  the  support  of  which  he  paid  her 
half-orcrown  a  week  for  several  years.  He 
afUrwards  discovered  that  his  wtfe  was 
Uving  in  adultery  with  another  f/Mnf  amd 


he  thereupon  discontinued  the  aUowance 
and  commenced  a  suit  for  dissolution  of 
the  marriage : — Held,  thfU  the  petitioner 
had  been  guilty  of  desertion  and  was  not 
entitled  to  relief 

This  was  a  husband's  suit  for  dissolution 
of  marriage  on  the  ground  of  his  wife's 
adultery  with  the  co-respondent. 

The  parties  were  married  in  1867,  the 
petitioner  being  then  a  porter,  and  the  re- 
spondent a  cook,  in  a  hydropathic  establish- 
ment A  short  time  before  the  marriage, 
the  respondent  being  then  with  child  by 
the  petitioner,  the  latter  induced  the  former 
to  sign  the  following  agreement : — 

''  This  is  to  certify  that  whereas  the 
undersigned  parties  do  agree  that  they 
will  marry,  and  that  only  to  save  the 
female  of  us  from  shaming  her  friends  or 
telling  a  lie,  and  that  the  said  marriage 
shall  be  no  more  thought  oS  except  to  tell 
her  friends  that  she  is  married  (unless  she 
should  arrive  at  the  foUowing  accomplish- 
ments, namely,  piano,  singing,  reading, 
writing,  speaking  and  deportment) ;  and 
whereas  these  said  accomplishments  have 
in  no  way  been  sought  after  (much  less 
mastered),  therefore  the  aforesaid  marriage 
shall  be,  and  is,  null  and  void ;  and  whereas 
we  agree  that  the  male  of  us  shall  keep  his 
harmonium  in  the  aforesaid  female's  sitting- 
room,  and  agree  that  it  shall  be  there  no 
more  than  four  months,  and  that  from  that 
time  the  aforesaid  and  undersigned  shall 
be  free  in  every  respect  whatsoever  of  the 
aforesaid  female,  as  witness  our  hands,  &c., 
GatherineL.  KJeffiies,  William  Pritchard 
Dagg." 

The  body  of  the  document  was  in  the 
petitioner's  hand-writing. 

About  a  month  after  the  marriage  the 
respondent  was  delivered  of  a  child  at  a 
lodging  which  had  been  taken  for  her  by 
the  petitioner.  He  had  no  further  intei^ 
course  with  her,  but  for  several  years  he 
paid  her  half-a-crown  a  week  towards  the 
support  of  the  child.  He  afterwards  dis- 
covered that  his  wife  was  living  in  adultery 
with  the  co-re^K>ndent,  and  he  then  discon- 
tinued the  allowance  and  commenced  the 
present  suit 

The  case  was  tried  before  the  President 
of  the  Division  without  a  jury. 

SearUf  for  the  petitioner. 
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Dagg  v.  Dagg,  Div. 

The  President  (Sie  James  Hannen). 
— The  petition  must  be  dismissed.  The 
agreement  was  obtained  by  the  husband 
without  the  real  concurrence  of  the  wife, 
and  without  justification.  Knowing  her 
frailty,  it  was  his  duty  when  he  became 
her  husband  not  to  have  left  her  to  those 
chances  of  falling  to  which,  abandoned  as 
she  was  by  him,  she  must  have  been  ex- 
posed. It  is  true  that  from  the  birth  of 
the  child  he  allowed  her  half-a-crown  a 
week,  but  that  was  not  more  than  the 
parish  authorities  could  have  compelled 
him  to  contribute  for  the  child's  main- 
tenance. He  withdrew  from  her  the 
protection  to  which,  as  his  wife,  she  was 
entitled  at  his  hands,  and  it  is  not  to  be 
wondered  at  that  she  fell  with  another 
man.  He  deserted  her  from  the  time  of 
the  child's  birth,  and  that  desertion  is 
probably  the  cause  of  the  life  which  she  is 
now  leading. 


Solicitors — Newman,  Stretton  &  Co.,  agents  for 
Southall  &  Co.,  Birmingham,  for  the  peti- 
tioner. 
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THE  MAC. 


Salvage — Jurisdidion  of  Justices  of  the 
Peace — Merchant  Shipping  Act,  1854,  ss, 
458  and  460. 

In  order  to  give  justices  jurisdiction  in 
respect  of  a  salvage  daim,  there  must  be 
evidence  that  the  vessel  to  which  the  services 
were  rendered  was  used  in  ruwigation. 

This  was  an  appeal  from  a  decision  of 
the  Justices  of  the  peace  for  the  borough  of 
King's  Lynn,  whereby  they  awarded  the 
sum  of  50Z.  as  salvage  to  the  master 
and  crew  of  the  smack  Saucy  PoUy,  for 
services  to  a  hopper  barge,  the  Ma^,  on 
the  night  of  the  14th  of  October,  1881. 

It  appeared  from  the  evidence  attached 
to  the  notice  of  appeal,  that  the  Sav4^ 
Folly  was  in  the  Wash,  about  three  miles 
from  the  Boston  shore^  when  those  on 
board  perceived  the  Mac  drifting  seaward, 
and  after  they  had    got  on  board  and 


anchored  her,  the  Saucy  PoUy  eventually 
towed  her  into  Boston.  At  the  time  when 
the  Mac  was  seen  it  was  blowing  heavily 
from  the  north-west.  According  to  the 
evidence  of  the  owner  of  the  Saucy  PoUy, 
the  barge  *'  had  a  bow,  stem  and  rudder," 
and  was  "  steerable."  The  master  of  the 
Saucy  Polly  stated  that  the  barge  "  would 
not  steer  alone,  the  rudder  would  act  if 
(the  barge  was)  propelled  by  steam."  Mr. 
Affleck,  engineer,  stated  that  the  length  of 
the  Mac  was  73  feet,  width  19  feet.  That 
she  was  constructed  of  iron  plates  three- 
sixteenths  of  an  inch  thick,  riveted  through- 
out, air-tight  compartments  at  side,  cabin 
at  each  end.  Hopper  fitted  with  lifting 
doors  and  apparatus  complete,  and  worth 
then  about  600^,  and  used  for  dredging 
purposes,  generally  towed,  and  would  drive 
with  wind  and  tide.  The  evidence  for  the 
owner  of  the  Mac,  the  appellant,  was 
wholly  directed  to  the  question  as  to  whe- 
ther or  not  the  barge  was  in  danger.  The 
first  three  of  the  appellant's  grounds  of 
appeal  were : — 

1.  That  the  justices  had  no  jurisdiction 
to  hear  and  adjudicate  upon  the  daim. 
2.  That  there  was  in  the  circumstances  no 
such  jurisdiction  in  any  justice.  3.  That 
the  hopper  barge  was  not  a  ship  or  boat, 
and  was  not  in  distress  or  a  wreck.  The 
three  remaining  grounds  were  not  material 
to  the  point  of  the  appeal. 

Phillimore,  for  the  appellant,  argued 
that  the  Mac  was  not  a  ship  or  boat 
within  the  meaning  of  17  &  18  Yict.  c. 
104.  6.  458,  and  therefore  that  the  magis- 
trates had  no  jurisdiction. 

BuckniU,  conlra. 

Sir  Robert  Philumorb. — ^I  do  not  see 
my  way  in  this  case  to  hold  that  the  Court 
below  had  jurisdiction  to  award  salvage 
against  the  appellants.  In  my  opinion, 
the  mud  hopper  barge,  to  which  the  SEilyage 
services  were  renderod,  was  not  a  ship  or 
boat  within  the  meaning  of  those  words  in 
the  458th  section  of  the  Merchant  Shipping 
Acty  1854.  It  appears  by  the  evidence 
taken  in  the  Oourt  below,  that  she  was 
simply  a  vessel  not  propelled  by  oars,  but 
no  evidence  was  produced  from  which  I 
can  draw  the  inference  that  she  was  used 
in  navigation. 
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l%e  Mac,  Aim, 

I  must  tberafore  allow  the  appeal,  and 
reyerae  the  dedsion  appealed  against.  It 
must  be  understood  that  I  make  this 
decision  on  the  precise  ground  that  the 
statute  requires  that  the  yessel  should  be 
used  in  nayigation,  of  which,  as  I  haye 
said,  I  can  find  no  eyidence  in  this  case. 

Solicitors — ^Wbyte,  Ck>lli88on  &  Prichard,  agents 
for  Henry  Snaitb,  Boston,  for  appellant ; 
Tompson,  Pickering  k.  Ck).,  agents  for  Archer 
&.  Archer,  King's  Lynn,  for  respondent. 
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^BATE.  1 
J82.       \ 

L.  24.  J 


Probate. 

1882. 
Jan. 


In  the  goods  of  Elizabeth 

WENSLEY. 


Adaninxatraticn — 'IrUestacy —  "  Special 
Circumstances  "—20  dh  21  Vict.  c.  77.  s.  73. 

Ay  the  voife  of  B,  was  entitled  at  the  time 
of  her  death  to  a  share  in  the  residuary 
estate  of  P,  subject  to  certain  life  interests. 
There  had  been  no  settlement  upon  the  rtw/r- 
riagCf  and  A  left  no  wiU,  B  died,  without 
taking  out  letters  of  administrcUion  to  A, 
and  having  made  a  tviU,  which  was  proved 
by  his  daughter  C,  as  sole  executrix.  He 
was  cU  the  time  of  his  death  indebted  to  the 
estate  of  P,  A^s  share  in  the  residuary 
estate  of  P  hammg  been  paid  into  the 
Chancery  Division,  D,  who  was  also 
entitled  to  a  share  in  the  residuary  estate, 
was  desirous  of  taking  proceedings  ts 
render  A's  share  liable  for  Es  debt  to  the 
estate,  C  was  cited  to  take  out  adminis- 
trcUion to  the  estate  of  A,  but  refused  to 
do  so. 

The  Court  made  a  grant  to  D,  under  the 
20  cfe  21  Vict.  c.  77.  s.  73,  of  letters  of  ad- 
ministration of  the  personal  estate  of  A, 

Elizabeth  Wensley  the  elder  died  intes- 
tate in  1844,  leaying  her  husband,  John 
Wensley,  suryiying  her.  The  deceased 
was  entitled,  under  the  will  of  John 
Pring,  to  one-seyenth  share  of  his  residuary 
estate  upon  the  determination  of  certain 
life  estates. 

John  Wensley  did  not  take  out  letters 
of  administration  to  his  wife's  estate.  He 
died  in  1871,  and  his  will  was  proyed  by 
his  daughter,  Elizabeth  Wensley  the 
younger,  as  sole  executrix*  There  had 
been  no  settlement  upon  his  marriage. 


The  sum  to  which  Elizabeth  Wensley 
the  elder  was  entitled  under  the  will  ai 
John  Pring  was  afterwards  paid  into  the 
Chancery  diyision. 

Susannah  Pring,  being  entitled  to  a  share 
in  the  residuary  estate  of  John  Pring, 
deceased,  to  whose  estate  John  Wensley 
was  at  the  time  of  his  death  indebted  in 
the  amount  of  886^.,  was  about  to  com- 
mence proceedings  in  the  Chancery  diyision 
to  make  the  share  of  Elizabeth  Wensley 
the  elder  in  the  residuary  estate  of  John 
Pring  answerable  for  her  husband's  debt  to 
that  estate,  and  desired  for  that  purpose  to 
obtain  a  representation  of  the  estate  of 
Elizabeth  Wensley  the  elder. 

Elizabeth  Wensley  the  younger,  as  exe- 
cutrix of  John  Wensley,  had  been  cited  to 
take  out  letters  of  administration  to  the 
estate  of  her  mother,  but  had  refused  to 
do  so. 

C.  A,  Middleton  moyed,  under  the  20  & 
21  Vict.  c.  77.  s.  73,  for  a  grant  of  letters 
of  administration  of  the  personal  estate  of 
Elizabeth  Wensley  the  elder  to  Susannah 
Pring.  He  refeired  to  In  the  goods  of 
WiUiams  (1). 

The  President  ^Sir  James  Haknen). — 
The  person  entitlea  to  represent  the  estate 
of  Elizabeth  Wensley  the  elder  refuses  to 
act  because  she  has  no  interest  in  it,  but 
some  person  ought  to  be  appointed  to  take 
out  letters  of  administration,  so  that  the 
money  duefrom  the  estate  maybe  recovered. 
I  therefore  think  that  the  case  is  one 
where,  in  the  words  of  20  &  21  Yict.  c.  77. 
s.  73,  ''it  IB  necessary  or  oonyenient,  by 
reason  of  the  insolyency  of  the  estate  .... 
or  other  special  circumstances,  to  appoint 
some  person  to  be  administrator  of  the  per- 
sonal estate  of  the  deceased  other  than  the 
person  who  would  haye  been  entitled  to 
the  grant."  I  therefore  grant  the  appli- 
cation. 


Solicitor — T.  H.  Strangways,  agent  for  Tomer 
&,  Poole,  Taunton,  for  applicant. 


(1)  39  Law  J.  Bep.  Frob.  &  M.  48 ;  Law  Bep. 
2  P.  ft  D.  81. 
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FBOBATE,  DIYOBGE  AND  ADDOBALT7  DIVISION. 
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1882 
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BCE.    ") 
82.      } 
.31.  J 


BOSS  t;.  BOSS  AND  FOBSTTH. 


:balty.1 
i82.        } 
>.  28.    J 


Adhibalty. 
1882. 
Feb. 


THE   BOBY. 


Petition — Settlements — Absence  of  PetU 
tioner — Signature  by  Solicitor. 

A  petition  for  variation  of  settlements 
ought  to  be  signed  by  the  petitioner.  Wltere, 
however^  the  petitioner  was  engaged  on 
military  service  in  India,  the  Court  allowed 
the  petition  to  be  signed  by  the  petitioner's 
solicitor. 

In  this  case  the  petitioner  had  obtained 
a  decree  for  dissolution  of  marriage  on  the 
ground  of  his  wife's  adultery. 

It  appeared  from  an  affidavit  that  the 
petitioner  was  engaged  on  military  service 
in  India,  and  had  sent  instructions  to  his 
solicitors  to  present  a  petition  for  variation 
of  settlements. 

Bayford,  for  the  petitioner,  moved  the 
Court  to  dispense  with  the  petitioner's 
signature  to  the  petition,  or  to  allow  it  to 
be  signed  by  his  solicitor.  It  is  no  doubt 
the  practice  to  require  that  a  petition  for 
variation  of  settlements  should  be  signed 
by  the  petitioner,  but  there  is  no  special 
rule  rendering  such  signature  necessary. 

The  Pbbsident  (Sib  James  Hannen). 
— The  practice  of  requiring  the  petitioner's 
signature  to  a  petition  for  variation  of 
settlements  as  a  proof  that  the  petition  is 
his  or  her  act  is  a  reasonable  one;  but 
upon  the  fiskcts  disclosed  in  the  affidavit  I 
will  allow  the  petition  to  be  signed  by  the 
petitioner's  solmitor. 


Solicitors— Lawrence,  Graham  k  Long,  for  peti- 
tioner ;  Bavenscrof t,  WMb  ic  Wocdward,  for 
lespondent. 


Practice  —  Particulars  —  Damage  to 
Cargo. 

The  Court  will  not,  a^  a  genercU  rttle, 
order  a  plaintiff  to  give  particulars  of  the 
alleged  defective  condition  of  the  ship  in 
a/n  action  for  da/mage  to  cargo. 

This  was  an  appeal  against  an  order  of 
the  Begistrar,  made  at  chambers,  in  an 
action  for  damage  to  cargo  lately  laden  on 
board  the  steamship  Rory,  caused,  as 
the  plaintiffiiy  the  owners  of  the  cargo, 
alleged  in  the  statement  of  claim,  by  the 
negligence  of  the  servants  of  the  defen- 
dants, the  owners  of  the  Rory,  and  by  the 
defective  condition  of  their  ship.  The  order 
appealed  against  was  as  follows : — **  It 
is  ordered  that  the  plaintiff  do  deliver  to 
the  defendants  particulars  of  the  defective 
condition  of  the  vessel  Rory,  rendering  her 
not  reasonably  fit  to  carry  her  cargo,  as 
alleged  in  the  8th  paragraph  of  the  state- 
ment of  claim ;  also  particulars  of  the  loss 
and  expenses  incurred  by  them,  as  alleged 
in  the  9th  paragraph  of  the  statement  of 
claim." 

Butty  Q.C.f  in  support  of  the  appeal. — 
These  particulars  must  necessarily  be 
within  the  knowledge  of  the  defendants. 
We  may  prove  them  by  cross-examination ; 
and  further,  it  has  alwa3ni  been  contrary 
to  the  practice  of  the  Court  to  grant  such 
particulars.  He  referred  to  The  Free- 
dom (1). 

Bruce,  contra. — ^The  defendants  are  en- 
titled to  know  the  exact  matters  on  which 
the  plaintiff  rely.  If  they  cannot  furnish 
any  particulars,  it  may  lead  to  the  part  of 
the  claim  which  refers  to  the  d^eotive 
condition  of  the  ship  being  struck  out  alto- 
gether. These  particulars  would  be  given, 
as  a  matter  of  course,  in  the  Queen's  Bench 
Division.  By  the  Judicature  Acts  it  was 
intended  to  assimilate  the  practice  of  the 
several  divisions. 

Sib  R.  J.  Phillimobe. — I  am  of  opinion 
that  the  Registrar's  order  must  be  varied. 

(1)  88  Law  J.  Bep.  Adm. 25 ;  LawBep.2Ad 
&  S.  846. 
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I  do  not  ooDfiider  that  the  defendants  are 
entitled  to  obtain  fix>m  the  plaintiffs  par- 
ticnlars  of  the  defective  condition  of  their 
ship.  The  appeal  must  therefore  be  allowed 
wi^  costs. 
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SolicitoTS — T.  Cooper  &  Co.,  for  plaintiffs;    J. 
Neal,  for  defendants. 


Divorce.  1 

1882.     >       L.  V.  w.  {piherwiae  l.). 
Jan.  13.  J 

NttUUy  of  Marriage — Impotence — Pos- 
MilUy  of  Cure, 

In  a  htubancPa  suit  for  a  declaration  of 
nfiUiiy  of  marri^igef  on  the  ground  of  his 
wife* 8  incapacity,  it  appeared  that  the  par- 
ties had  cohabited  irregularly  during  two 
years  and  eight  months  after  the  marriage, 
hut  thai  the  respondent  had  always  refused 
to  allow  the  petitioner  to  attempt  to  con- 
svanmate  the  marriage,  alleging  that  she 
was  not  Jit  for  it  and  had  no  sexual  desire. 
The  medical  evident  shewed  that  sexual 
connection  with  the  respondent  was  impos- 
sible, hut  that  she  might  prohahly  he  cured 
hy  submitting  to  an  operation,  which  would 
involve  very  little  risk  to  her  life.  She  had 
refused  to  svbmit  to  any  operation : — Held, 
that  the  petitioner  was  entitled  to  a  decree 
ofnuUUy  of  marriage. 

This  was  a  husband's  petition  for  a  de- 
claration of  nullity  of  marriage,  on  the 
ground  of  his  wife's  physical  incapacity. 
The  respondent  had  not  appeared. 

The  parties  were  married  on  the  29th 
of  August,  1876,  the  petitioner  being  then 
twenty-seven  years  of  age,  and  the  respon- 
dent twenty-three.  On  that  occasion  the 
latter  refused  to  go  home  with  her  husband, 
but  a  week  afterwards  they  slept  together 
at  her  father^s  house  for  throe  or  four 
nights.  She  then  refused  to  allow  the 
petitioner  to  attempt  to  consummate  the 
marriage,  and  threatened  to  leave  the 
bouse. 

The  parties  afterwards  occupied  separate 
lodgings,  but  slept  together  about  once 
a  fbrtmgbt.    The  petitioner  made  no  fur- 


ther attempt  at  consummation,  the  respon- 
dent alleging  that  she  was  not  fitted  for  it, 
and  had  no  sexual  desira  The  parties 
finally  separated  in  April,  1879. 

In  February,  1879,  the  respondent  had 
been  examined  by  a  medical  man,  wbo 
now  deposed  that  she  was  suffering  ficom 
vaginismus,  and  that  her  private  parts 
were  subject  to  a  spasmodic  affection.  She 
consequently  suffered  pain  if  they  were 
touched,  and  sexual  intercourse  with  her 
was  impossible.  He,  however,  expressed 
an  opinion  that  she  could  probably  be  cured 
by  an  operation,  which  would  involve  very 
little  risk  to  her  life. 

On  being  informed  of  the  result  of  the 
medical  examination,  the  respondent  had 
refused  to  submit  to  any  operation,  and  she 
also  refused  to  submit  to  an  order  of  the 
Court  for  further  inspection. 

The  case  was  tried  before  the  President 
of  the  Division  in  camera, 

Br,  Tristram,  Q,C,  (with  him  CurrieY 
for  the  petitioner,  referred  to  i).  v.  -4.  (1), 
W,  V.  H,  (2),  and  Q,  v.  G,  (3). 

The  Pbesident  (Sir  James  Hannen). — 
In  this  case  the  man  is  capable,  and  it  is 
proved  to  my  satisfaction,  by  the  conduct 
of  the  parties  during  the  Iskst  three  years 
and  by  the  medical  testimony,  that  the 
woman  is  incapable.  The  ends  of  marriage 
have  not  been  attained,  and  it  is  therefore 
desirable  that  the  tie  between  the  parties 
should  be  put  an  end  to.  The  difficulty 
might  perhaps  be  overcome  if  the  respon- 
dent would  consent  to  undergo  an  opera- 
tion, which  would  probably  be  successful ; 
but  the  Court  cannot  compel  her  to  submit 
to  this,  and  the  man  can  only  be  expected 
to  take  all  reasonable  means  to  persuade 
her  to  do  so.  He  has  done  this,  but  she  has 
distinctly  refused.  I  therefore  pronounce  a 
decree  nisi  for  nullity  of  marriage. 


Solicitors — Burton,  Yeates  &.  Hart,  for  peti- 
tioner. 


(1)  1  Robert.  202. 

(2)  2  Sw.  k  Tr.  240 ;  SO  Law  J.  Bep.  P.M.  k 
A.  73. 

(8)  40 Law  J.  Bep.  Prob.ft  M.  83 ;  Law  Bep.  2 
Piob.  &  D.  287. 
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PROBATE,  DIVORCE  AND  ADMIRALTY  DIVISION. 
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Divorce 

1881 
Nov, 


)RCE.l 
81.       > 

.  22.  J 


JAMES  V.  JAMES  AND  SMTTH. 


Celebration  of  Marriage — British  Ter- 
ritory— Romam,  Catholic  Church, 

A  marriage  celebrated  between  British 
subjects  accordvng  to  the  rites  of  the  Roman 
Catholic  Church  in  a  country  subject  to 
British  dominion,  but  where  there  is  no 
Established  Church,  is  valid. 

This  was  a  Husband's  petition  for  a  dis- 
solution of  maiTiage  on  the  ground  of  his 
wife's  adultery  with  the  co-respondent. 
Neither  the  respondent  nor  the  co-respon- 
dent had  filed  an  answer.  The  case  was 
heard  before  Sir  Robert  Phillimore  without 
a  jury. 

The  adultery  was  clearly  proved,  and 
the  only  question  was  as  to  the  validity  of 
the  marriage. 

The  parties,  both  of  whom  were  British 
subjects,  were  married  at  Bassein,  British 
Burmah,  on  the  2nd  of  March,  1863,  by  a 
Roman  Catholic  priest,  in  accordance  with 
the  rites  of  the  Roman  Catholic  Church, 
there  being  no  Established  Church  in 
British  Bunnah. 

Searle  (with  him  Sutton),  for  the  peti- 
tioner, referred  to  La^Uour  v.  TeesdaU  (1). 

Sib  Robert  Phillimore. — ^I  am  satis- 
fied with  the  evidence  of  the  marriage,  and 
I  grant  a  decree  nisi. 


Solicitors — James,  Son  &  James,  for  petitioner. 


Divorce.    ") 

1882.      \ 

Jan.  24.  j 


PEKHT     V.     PENHT,     J0HK80K 
AND  SABINOIE. 


Corespondent — Dispensing  totrt — Aduir 
tery — Persons  uvknown. 

If  a  husband*8  petition  for  a  dissohUion 
of  marriage  alleges  aduUery  with  A  and 
B,  and  also  v)ith  divers  persons  unknown, 
leave  must  be  obtained  to  dispense  toith 
making  such  wnknown  persons  co-re- 
spondents. 

This  was  a  husband's  suit  for  a  dissolu- 
tion of  marriage.  The  petitioner  alleged 
that  the  respondent  had  committed  adul- 
tery with  both  the  co-respondents  and  also 
with  divers  persons  unknown  to  the 
petitioner. 

The  Registrar  had  declined  to  give 
directions  as  to  the  mode  of  trial  until  an 
order  should  have  been  obtained  to  dispense 
with  making  the  persons  who  were  un- 
known to  the  petitioner  co-respondents. 

C.  A.  Middleton,  for  the  petitioner^  moved 
for  directions  as  to  the  mode  of  trial,  or 
!br  leave  to  dispense  with  making  any 
other  persons  co-respondents.  Such  leave 
would  seem  to  be  unnecessary  when  there 
are  other  co-respondents  on  the  record. 

The  President  (Sir  James  Hanhsn). 
— If  adultery  with  a  person  unknown  is 
relied  upon,  I  do  not  think  it  makes  any 
difference  that  another  person  has  been 
also  chaiged  and  has  been  served  with  a 
citation  and  petition.  In  the  present  case 
I  will  dispense  with  making  any  additional 
co-respondents. 


Solicitors — Chester,  Mayhew,  Broome  ^Qrifflths, 
agents  for  Fairar  k  Hall,  Manchester,  for 
petitioner;  Bower  &  Cotton,  agents  for 
W.  Rylance,  Manchester,  for  respondent. 


(1)  8  Taunt.  8S0. 
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Adhuultt. 

1882 
April  18 


LTT.I 

>26j 


THE  VESTA. 


Collision  —  OompuUory  Pilotage  — 
Foreign  Vessel — 6  Geo,  4.  c.  125.  s.  69 — 
Order  in  Council,  ISth  of  May,  1854  —24 
d&  25  Vict.  c.  47.  ss.  10, 11  and  14. 

Pilotage  is  compulsory  in  the  Thames  on 
foreign  vessels  carrying  passengers  and 
bound  /or  a  port  between  Boulogne  and 
the  Baltic,  and  such  vessels  are  not  exempt 
from  con^pulsory  pilotage  by  virtue  of  the 
order  in  Council  of  the  IBth  of  May,  1854, 
which  order  enlarges  the  operation  of  6 
Oeo.  4.  e.  125.  s.  59,  in  regard  only  to 
British  vessels.  A  pilotage  rate  is  not  a 
due  within  the  meaning  of  24:  db  26  Vict, 
c,  47,  and  there/ore  is  not  abolished  by 
that  Act. 

This  was  a  question  of  law  arising  on 
the  pleadings  in  an  action  against  the  ship 
Vesta  for  damage  by  collision.  The  ques- 
tion came  before  the  Court  under  the  fol- 
lowing order  made  by  virtue  of  Order 
XXXIV.  rule  2  :  "It  is  ordered  that  the 
following  question  of  law  be  argued  on 
Tuesday,  the  18th  of  April — namely, 
whether,  assuming  the  allegations  in  para- 
graphs  1,  2,  and  3  of  the  statement  of 
defence  to  be  true,  pilotage  was,  as  alleged 
in  paragraph  10,  compulsory  by  law  on 
the  Vesta"  The  material  facts  were  that 
the  Vesta  was  a  German  ship  of  623  tons, 
carrying  passengers  and  cargo,  and  bound 
from  London  to  Hamburg,  such  poi*t  being 
between  Boulogne  and  the  Baltic.  The 
collision  took  place  in  Blackwall  Reach  in 
the  river  Thames ;  a  pilot  was  on  board  of 
the  Vesta,  and  the  defendants,  the  owners 
of  the  Vesta,  alleged  that  the  employment 
of  a  pilot  was  compulsory  by  law  on  the 
Vesta,  and  that  therefore  they  were 
exempt  from  liability  in  respect  of  the 
collision. 

PhUUmore  and  Bucknill,  for  the  plain- 
tifis,  aigued  that  pilotage  was  not  com- 
pulsory on  the  Vesta.  First,  it  is  ad- 
mitted that  by  17  &  18  Yict  c.  104.  s. 
353,  the  Acts  and  the  orders  in  Council 
made  jwior  to  the  passing  of  the  Merchant 
Shipping  Act,  1854,  are  still  in  force. 
Vol.  61.— p.,  D.  &  A. 


Therefore  the  order  in  Coundl  of  the  18th 
of  Februaiy,  1854  (1),  whioh  was  an  ad- 
dition to  6  Geo.  4.  c.  125.  s.  59  ^2),  applies 
to  the  Vesta,  and  exempts  her  nom  being 
compelled  to  take  a  pilot,  for  it  applies 
equally  to  British  and  foreign  ships. 
Secondly,  if  the  Vesta  does  not  fall  within 
this  exemption,  she  is  exempt  by  the 
operation  of  the  Ejjurbours  and  Passing 
Tolls  Act^  1861  (3).  Section  10  of  that 
statute  sweeps  away  all  differential  rates ; 
in  the  schedule  to  that  statute  69  Geo.  3. 
c.  54.  s.  8,  is  mentioned,  and  the  wording 
of  this  Act  shews  that  pilotage  rates  are 
differential  dues,  and  so  must  be  swept 
away  in  the  case  of  foreign  ships,  if  Eng- 
lish ships  are  not  bound  to  pay  them. 

Buit,  Q.C,  and  Stubbs,  for  the  owners 
of  the  Vesta,  argued  that  it  was  compul- 
sory on  her  to  take  a  pilot.  First,  be- 
cause the  order  in  Council  of  the  18th  of 
Februaiy,  1854,  was  only  meant  to  supply 
the  omissions  in  the  Act  6  Geo.  4. 
c.  125.  s.  59,  which,  after  exempting  ships 
trading  fix)m  and  to  various  ports,  states, 
"  all  such  ships  and  vessels  having  British 
registers,"  and  this  qualification  must 
apply  also  to  the  order  in  Council — The 
EaA  of  Auckland  (4).  Secondly,  pilotage 
payments  are  not  rates,  they  are  payments 
for  services  rendered — see  The  Hanna  (5)— 
and  therefore  the  Harbours  and  Passing 
Tolls  Act  (3)  cannot  apply  to  them. 

PhiHim^nre  in  reply. 

Cur.  adv.  vuU, 

(1)  Order  in  Council,  Feb.  18, 1864,  exempts, 
inter  alia,  the  masters  of  the  following  ships 
from  the  regulations  as  to  compulsory  pilotage, 
sub-section  2,  <'of  ships  and  vessels  trading  to 
ports  between  Boulogne  and  the  Baltic  on  Uieir 
outward  passages." 

(2)  6  Geo.  4.  c.  125.  s.  69 :  **  The  master  of 
any  collier,  or  of  any  ship  or  vessel  trading  to 
Norway,  or  to  the  CaXtegBkt  or  Baltic,  or  round 
the  North  Giq>e^  or  into  the  VHiite  Sea,  on  their 
inward  or  outward  voyages,  or  of  any  constant 
trader  inwards  from  the  ports  between  Bou- 
logne inclusive  and  the  Baltic  (all  such  ships  and 
vessels  having  British  registers),  and  coming  up 
by  the  North  Channel,  but  not  otherwise  .  .  • 
shall  and  may  lawfully,  and  without  being  sub- 
ject to  any  of  the  penalties  by  this  Act  imposed, 
conduct  or  pilot  his  own  vessel  .  •  .*' 

(3)  24  k  26  Vict.  c.  47.  ss.  10, 11  and  14. 

(4)  Lush.  164. 

(6)  36  Law  J.  Bep.  Ad.  1 ;  Law  Rep.  1  Ad, 
Sc  E.  283. 
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The  Vesta,  Adm. 

Sib  E.  J.  Phillihore. — This  was  a 
case  of  oolliBion  between  the  Bailing-barge 
Audacious  and  the  screw  steamship  Veaiaj 
which  took  place  last  September  in  the 
lower  part  of  Blackwall  Reach. 

The  defendant's  ship  the  Veata  was  a 
Qerman  vessel  not  having  a  British  re- 
gister, having  on  board  passengers  and 
cargo,  and  was  bound  from  London  to 
Hamburg. 

It  was  admitted  by  both  parties  that 
the '  collision  was  due  to  the  fault  of  the 
pilot  on  board  the  Vesta  \  and  the  only 
question  for  my  decision  is  whether  or  not 
tiie  pilot  was  taken  on  board  by  compul- 
sion of  law. 

The  plaintiffs  contended  that  there  was 
no  such  compulsion,  and  founded  their  ar- 
g^ument  on  two  grounds — 

1.  That  previously  to  the  passing  of  the 
Merchant  Shipping  Act,  1851,  the  Vesta 
would  have  been  exempt  under  6  Qeo.  4. 
c.  125.  B.  59,  coupled  with  an  order  in 
Council  of  February  18,  1854. 

It  was  admitted  that  section  353  of  the 
Merchant  Shipping  Act,  1854,  preserved 
all  previously  existing  exemptions. 

2.  That  pilotage  dues  or  rates  are  dues 
or  rates  or  duties  within  the  meaning  of 
the  Harbour  and  Passing  Tolls  Act,  1861 
(24  k  25  Vict.  c.  47),  which  Act  abolishes 
all  differential  dues;  and  that  to  impose 
pilotage  on  foreign  vesseLs  where  it  is  not 
imposed  on  British  would  be  to  impose  a 
differential  due. 

I  will  deal  first  with  the  contention  of 
the  plaintifis,  founded  upon  the  Act  of 
Geo.  4  and  the  order  in  Council.  The 
Act  6  Geo.  4.  c.  125.  s.  59,  provides  as 
follows :  [The  learned  Judge  here  read 
the  section.] 

In  the  clumsy  and  careless  language  of 
this  section  there  are  two  important  omis- 
sions— ^namely,  no  provision  is  made, 
first,  for  vessels  trading  outwards,  to  the 
ports  between  Boulogne  and  the  Baltic; 
secondly,  for  vessels  coming  up  by  the  south 
channels,  the  north  being  the  only  one 
mentioned. 

The  order  in  Council  is  entitled  a  "  Re- 
gulation **  for  the  extension  of  the  exemp- 
tionB  from  compulsory  pilotage,  now 
existing  under  the  provisions  of  the  59th 
faction  of  the  Act  6  G^,  4.  c.  125,  and 
it  provides  that  the  exemption  from  com- 


pulsory pilotage  shall  be  allowed  to  the 
masters  of  certain  ships — namely:  [The 
learned  Judge  here  read  the  order  in 
Council.] 

The  plaintifEs  contend  that  the  words 
ships  and  vessels  mean  all  ships  and  ves- 
sels, foreign  as  well  as  British.  It  is 
somewhat  strange  that  no  judicial  decision 
as  to  the  meaning  of  these  words  should 
have  been  given,  but  such  I  am  informed 
and  believe  is  the  case.  If  the  plaintiffs* 
construction  be  right,  the  order  in  Coundl, 
which  was  evidently  intended  to  remedy  a 
defect,  would  have  introduced  a  new 
one,  inasmuch  as  the  Court  would  be 
bound  to  hold  that  if  a  foreign  ship  were 
coming  inwards  and  not  outwards,  she 
would  not  be  exempt  at  all,  the  exemption 
in  the  order  being  expressly  confined  to 
vessels  on  their  outward  passages ;  the  ex- 
emption does  not  exist  under  the  59th 
section  of  the  Act  of  Geo.  4,  which  ex- 
pressly relates  to  British  ships  alone. 

In  other  words,  according  to  this  oon- 
atruction,  by  the  joint  operation  of  that 
section  and  of  the  order,  a  foreign  ship 
would  be  liable  to  compulsory  pilotage 
when  coming  in,  and  exempt  when  going 
out. 

I  am  of  opinion  that  this  absurdity 
does  not  arise,  and  that  this  order  does  not 
apply  to  foreign  vesselB,  but  that  the  words 
*' ships  and  vessels"  must  mean  British 
ships  and  vessels,  which  alone  are  dealt 
witii  by  the  statute  to  which  this  order  is 
subsidiary,  and  of  which  it  is  explanatory. 

I  think,  moreover,  that  this  was  the 
opinion  to  which  Dr.  Lushington  inclined 
in  the  case  of  TJie  Earl  of  Auckland  (4), 
and  of  The  Hanna  (5). 

I  now  come  to  tne  second  point  relied 
upon  by  the  plaintifi^ — ^namely,  that  all 
differential  dues  are  abolished  by  24  and 
25  Yict.  c.  47,  and  that  a  pilotage  due 
imposed  on  a  foreign  ship  which  is  not  im- 
posed on  a  British  ship  would  be  a  dif- 
ferential due,  and  therefore  has  ceased  to 
exist. 

The  sections  relied  upon  are  the  2nd, 
10th  and  1 1th. 

By  the  2nd  section  the  term  differen- 
tial duties  includes  any  dues,  rates  or 
taxes  levied  on  foreign  ships,  &c.,  which 
are  not  levied  under  like  circumstances  on 
British  ships — and  the  plaintifis  contend 
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that  that  term  would  include  oompnlflory 
pilotage. 

To  tluB  argument  I  cannot  accede.  In 
the  first  place,  the  Act  of  24  &  25  Vict, 
dearly  did  not  contemplate  the  subject  of 
compulsory  pilotage  at  all ;  and  it  would 
be  a  very  forced  construction  of  the 
statute  to  hold  that  any  legislation  on 
that  subject  was  indirectly  affected  by  it. 

In  the  next  place  the  subject  seems 
already  disposed  of  by  Dr.  Lushington's 
judgment  in  the  case  of  The  Hcmna 
(5),  already  referred  to. 

In  that  case  reliance  was  placed  on  the 
expression  contained  in  a  convention  of 
commerce  between  this  country  and  Swe- 
den. Dr.  Lushington,  referring  to  the  6 
Qeo.  4.  c.  125.  s.  59,  as  shewing  that  the 
exemptions  under  that  section  could  not 
apply  to  a  vessel  not  having  a  British 
register,  said : — 

''But  the  plaintifis  would  escape  from 
this  difSculty  by  invoking  a  convention  of 
commerce  and  navigation  made  between 
this  country  and  Sweden  in  March,  1826, 
that  is  to  say,  a  few  months  before  the 
passing  of  the  6  Geo.  4.  c.  125.  The  2nd 
section  of  the  convention  is  as  follows : — 

*' British  vessels  entering  or  departing 
from  the  ports  of  the  kingdoms  of  Sweden 
and  Norway,  and  Swedish  and  Norwegian 
vessels  entering  or  departing  from  the 
ports  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  shall  not  be  subject 
to  any  other  higher  ship  duties  or  charges 
than  aie  or  shiedl  be  levied  on  national 
vessels  entering  or  departing  from  such 
ports  respectively." 

The  plaintifls  contend  that  compulsory 
pilotage  was  a  charge  within  the  meaning 
of  tb^  above  section  of  the  convention,  and 
consequently  that,  notwithstanding  any- 
thing in  the  59th  section  of  6  Geo.  4.  c. 
125,  Norwegian  vessels  could  not  be  sub- 
ject to  compulsory  pOotage  where  British 
vesseb  were  exempt.  This  view,  how- 
ever, seems  to  me  untenable  \  the  theoiy 
of  the  Legislature,  whether  right  or  wrong, 
must  be  taken  to  be  that  compulsory 
pilotage  is  not  a  charge  upon  vessels,  but 
rather  a  regulation  instituted  for  their 
benefit.  With  this  opinion  I  entirely 
agree.  I  have  considered  the  aigument 
founded  on  the  59  Geo.  3.  c.  54.  It 
seems  to  me  not  to  affect  the  question  of 
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compulsory  pilotage,  though  it  may  per- 
haps refer  to  pilotage  dues,  whero  the  legal 
necessity  to  take  a  pilot  does  not  exist. 

Upon  the  whole  I  am  of  opinion  that  the 
plaiutifis  have  failed  to  establish  their 
position  that  the  Vesta  was  not  under  com- 
pulsion of  law  to  employ  a  pilot,  and  I 
therefore  pronounce  for  the  defendants. 


SolieitoiB— J.  A.  &  H.  B.  Famfield,  for  plain- 
tifEs;  Stokes,  Saunders  k.  Stokes  for  defen- 
dant. 


Admiraltt 
1882 
March  21 
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THE  STOBNOWAY. 


Chneral  Ship — Charter-party — lAenfor 
Freight — Notice. 

When  a  person  without  notice  of  <vny 
charter-party  between  the  shipowner  and 
the  charterer  ships  goods  on  board  a  vessel 
which  is  advertised  as  a  general  ship  by  the 
charterer  only^  such  goods  etre  not  subject  to 
a  lien  which  may  be  reserved  by  the  charter- 
party  to  the  shipowner  in  respect  of  overdue 
freight ;  a/nd  under  suck  circumstances,  an 
intending  shipper  is  not  bound  to  enquire 
as  to  the  existence  of  a  charter-party. 

Peek  V.  Larsen  (40  Law  J.  Rep.  Ohanc. 
763 ;  Law  Rep.  12  £q.  378)  approved. 

This  was  an  action  for  breach  of  duty, 
brought  under  the  Admiralty  Court  Act, 
1861,  s.  6,  by  the  plaintiffs,  Messrs.  Barber 
&  Co.,  the  consignors  of  thirty-nine  casks 
of  linseed  oil  from  Lowestoft  to  London, 
on  the  steamship  Stomoway.  The  material 
fiEicts,  which  were  really  undisputed,  were 
that  the  defendants,  Messrs.  Methuen 
&  Co.,  the  owners  of  the  Stomoway,  in 
October,  1880,  chartered  her  to  the  firm 
of  Julius  Thompson  &  Co.,  of  London,  the 
owners  paying  the  wages  <^  the  master  and 
crew.  The  charter  was  to  remain  in  force 
for  three  or  six  months,  and  so  on  from 
time  to  time,  unless  the  charter-party 
should  be  put  an  end  to  by  the  charterers 
by  a  ten  days'  notice  of  discontinuance. 
"By  the  charter-party,  the  owners  were  to 
receive  the  frei^t  monthly,  and  were  to 
have  a  lien  for  it  on  cargo  laden  on  board. 
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Tke  Stamoway^  Adm, 

Messrs.  Thompson  k  Co.  employed  the 
Stornaway  as  a  general  ship,  and  advertised 
her  as  such  in  the  Lowestoft  newspapers 
and  by  placards  (their  name  only  appearing 
in  oonneotion  with  her),  to  ply  between  Lon- 
don and  Lowestoft.  The  plaintifb  made 
arrangements  with  the  master,  when  the 
Stomoway  first  began  to  run,  to  cany  their 
goods  at  the  rate  of  ba.  6d,  per  ton.  On 
the  10th  of  May,  1881,  the  plaintiffs  con- 
signed thirty-nine  casks  of  linseed  oil  to 
their  agents  in  London.  No  bill  of  lading 
was  signed,  but  a  receipt  for  the  goods  was 
given  by  Messrs.  Thompson's  clerk  at 
Lowestoft.  The  plaintiff  had  no  notice 
or  knowledge  that  any  charter-party  be- 
tween Thompson  &  Co.  and  the  defendants 
was  in  azistenoe.  When  the  Stomoway 
arrived  in  London  fi:«ight  was  in  arrear, 
and  the  defendants  had  become  aware 
that  Messrs.  Thompson  &  Co.  were  in 
difficulties.  The  actual  amount  due  for 
freight  from  Messrs.  Thompson  &  Co.  to 
Messrs.  Methuen  <k  Co.  under  the  charter 
was  58/.,  and  there  wore  further  sums  due 
to  the  defendants  on  a  general  account, 
making  the  total  sum  due  from  Thompson 
&  Co.  to  the  defendants  86/.  15s.  Upon 
the  arrival  of  the  Stomoway  the  defen- 
dants seized  the  whole  of  the  plaintiffs' 
goods,  to  the  value  of  500/.,  in  the  exercise 
oi  their  lien,  and  landed  them  under  their 
possession.  The  plaintifib  tendered  the 
freight  in  respect  <^  their  goods  to  Messrs. 
Thompson  &  Co.,  and  one  of  Messrs. 
Thompson's  dorks  asked  Mr.  Methuen, 
one  of  the  defendants,  if  he  would  accept 
this  freight,  but  he  refused  to  have  any- 
thing to  do  with  the  plaintiflk.  An  action 
was  then  begun  by  the  plaintifGs  for  a 
return  of  their  goods,  and  damages,  on 
the  ground  of  a  breach  of  duty  on  the  part 
of  the  owners  of  the  Storrwway,  and  sub- 
sequently, by  arrangement,  the  defendants 
gave  up  possession  of  the  plaintifb'  goods 
on  their  paying  the  sum  of  86/.  15«.  into 
Court,  to  abide  the  result  of  the  trial. 

During  the  progress  of  the  trial  the  de- 
fendants' counsel  limited  their  claim  to 
the  amount  due  for  freight  under  the 
charter-party. 

Mybwrgh,  Q.C.,  and  R.  T.  Beid,  for  the 
plaintiift,  argued  that  the  shipowners  had 
00  lien  on  goods  put  on  bof^d  a  ((enenJ 


ship  in  respect  of  a  lien  in  the  charter- 
party  existing  between  the  shipowners  and 
charterers  which  was  unknown  to  the 
merchant. 

The  law  has  never  gone  to  the  length 
contended  for  by  the  shipowners;  the 
merchant  is  only  bound  by  the  terms  of 
the  charter-party  if  he  has  notice  of  it| 
and  he  need  not  make  enquiries  whether 
there  is  any  charter-party  if  there  is  nothing 
to  direct  his  attention  to  it.  They  also 
relied  on  Peek  v.  Laraen  (1 ). 

Madeod,  Q,C.,  and  Maneel  Jonee^  for  the 
defendants,  distinguished  Peek  v.  Lareen 
(1)  and  retied  on  Small  v.  Moatea  (2). 

Eeidf  in  reply. 

Sib  R.  J.  Phillimorb. — The  question 
in  dispute  in  this  case  was  clearly  stated 
by  the  plaintifTs  counsel  at  the  commence- 
ment of  his  argument.  There  are  in  this 
case  three  sets  of  persons  involved,  but  two 
only  are  parties  to  the  action.  In  October, 
1880,  a  charter-party  was  made  between 
Thompson  &  Co.  and  the  defendants, 
Methuen  &  Co.,  for  three  or  six  months, 
at  charterers'  option,  they  giving  ten 
days'  notice  of  discontinuance,  and  the 
defendants  having  a  lien  for  their  freu;ht. 
Thompson  &  Co.  then  advertise  the  i^or* 
noway  as  a  general  ship,  and  in  the 
advertisements  they  only  are  put  forward 
in  connection  with  her.  The  next  step 
is  that  Barber  <k  Co.,  the  plflintifls,  ship 
their  goods  on  the  Stomoway,  knowing 
at  the  time  nothing  whatever  of  Methuen 
&  Co.,  the  shipowners,  or  of  any  charter- 
party  having  been  made  between  them 
and  Thompson  &  Co.,  and  subsequentiy 
the  plaintifBi'  goods  are  seized  by  the  de- 
fbndants  in  respect  of  their  lien.  Now 
the  simple  question  arises  whether  there 
can  be  any  Uen  under  this  charter-party 
on  the  plaintifls*  goods  under  such  cir- 
cumstanoes  as  are  admitted  in  the  pre- 
sent case.  I  have  been  referred,  during 
the  argument,  to  the  case  of  Peek  v. 
Laraen  (1),  and  though  the  facts  are  not 
quite  the  same  as  in  the  present  case,  still 
it  appears  to  me  to  be  an  authority  which 
applies  to  this  case,  and  I  am  of  opinion 
that  I  must  follow  the  judgment  of  the 

(1)  40  Law  J.  Bep.  Chanc.  763 ;  Law  Bep. 
12  Bq.  378. 

(2)  9  Bing.  679, 
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Master  of  the  Rolls,  as  the  general  prin- 
dpleB  laid  down  by  him  seem  to  goyem 
the  present  case.  I  therefore  pronounce 
for  the  plaintiflBy  with  costs. 


&k>licitORh— T.   Cooper  &  Go.,   for  plaintiffs; 
Droce  Jaokson  Sl  Atlee,  for  defendants. 
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BBOWKBIQO  V.  PIKE. 


WM  —  Probate  —  Married  Woman  — 
Power  of  AppoifUmerU — Exerdee  by  Deed 
— Comveyam/ce  to  Separate  Uee — Personal 
EitaU — Arreara  o/ Eent^^Appointment  of 
Executor, 

The  appointment  of  an  eaoeeutor  is  et^ 
eient  to  entitle  a  mil  to  probate,  even  if 
it  diapoaea  only  of  real  eatate, 

Arreara  of  rent  of  aeparate  property, 
aeeruing  due  in  the  lifetime  of  a  testatrix, 
aa  well  aa  auch  of  the  apportioned  parte  of 
the  rente  aoeruing  due  after  her  death  aa 
are  attributable  to  the  time  preceding  her 
death,  form  part  of  her  aeparate  peraonal 
eatate,  cmd  are  therefore  eapahU  of  being 
diapoaed  of  by  her. 

Beat  property  waa  deviaed  to  trua^ 
teea  upon  truat  for  auch  intenta  and  pur^ 
poaea  and  in  auch  mawner  and  form  aa 
A  by  any  deed  or  deeda  duly  executed,  or 
by  her  laat  will  and  teatament  ahould 
appoint,  whether  covert  or  aole.  A,  being 
then  a  married  woman,  by  a  deed  in  exe- 
cution of  the  power  of  appointment,  con- 
veyed ^  aame  property  to  truateea  upon 
truat  for  heradf,  her  heira  and  aaaigna,for 
her  aole  and  aepar(Ue  uae,  <tnd  directed 
that  the  property  ahould  not  be  aold,  but 
ahould  remain  and  be  dealt  with  and  de- 
aoend  aa  real  eatate,  A  (afterwards  exe- 
cuted a  will,  by  which  she  gave  and  devised 
all  her  real  estate  which  she  had  power  to 
dispose  of  to  her  husband  for  Itfe,  and 
after  his  death  she  devised  portions  of  the 
estate  to  several  peraona,  and  the  reaidue  to 
B,  upon  truat  to  pay  certain  legaeiea.  She 
empowered  her  executor  to  lay  out  a  sum 


not  exceeding  2002.  upon  a  memorial  mr^ 
dow,  and  gave  the  residue  in  trust  to  be 
divided  equally  between  B  and  C ;  and 
after  revoking  aU  other  wills,  appointed  B 
as  her  executor.  A  was  at  the  time  of  her 
death  entitled  to  arrears  of  rent  of  real 
estate  then  due,  and  to  apportioned  parts 
of  rent  then  accruing;  but  she  waa  not 
possessed  qf  or  entitled  to  any  other  per- 
sonal estate : — 

Held,  that  A'a  wiU  wm  entitled  to  pro* 
bale. 

This  case  was  argued  upon  a  demurrer 
to  a  statement  of  dum,  the  material  por- 
tions of  which  are  set  forth  in  the  judg- 
ment. 

The  plaintiff  propounded,  as  sole  exe- 
cutor, the  will  of  Elisabeth  Pike,  the  wife 
of  the  defendant  Thomas  Henson  Pike^ 
of  Newport  .Pagnell,  Buckinghamshire. 
The  will  bore  date  the  28th  of  January, 
1881,  and  the  testatrix  died  on  the  same 
day. 

The  defendant  demurred  to  the  state- 
ment of  claim,  on  the  ground  that  the  will 
dealt  only  witii  real  estate,  and  cast  upon 
the  executor  no  duty  apart  from  such  real 
estate,  and  was  thwefore  not  entitled  to 
probate. 

PatcheU,  Q.C.  {Anderson  and  Whitu)orth 
with  him),  for  the  plaintiff. 

Inderwiek,  Q.C,  and  Bayford,  for  the 
defendant. 

Cur.  adv.  vuU, 

The  Fbesibknt  (Sib  Jambs  Hannen) 
(on  Feb.  28). — This  was  a  demurrer  to  a 
statement  of  claim  by  the  executor  of  the 
will  of  Elizabeth  Pike,  a  married  woman. 
The  statement  of  claim  sets  out  the  cir- 
cumstances under  which  the  will  was 
made.  It  appears  that  real  property  was 
devised  by  William  Pike  to  trustees  upon 
trust  for  such  intents  and  purposes  and 
in  such  manner  and  form  as  the  deceased 
Elizabeth  Pike,  by  any  deed  or  deeds  by 
her  duly  executed,  or  by  her  last  will  and 
testament,  should  appoint,  whether  covert 
or  sole.  The  testatrix  executed  the  power 
BO  conferred  upon  her  by  a  deed  of  the 
18th  of  April,  1878,  and  conveyed  this 
property  to  trustees  upon  trust  for  her- 
self, her  heirs  and  assigns,  for  her  sole  and 
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separate  use.    Then  follow  some  words 
which  do  not  appear  to  me  to  affect  her 
powers  of  disposition  in  any  way  (though 
their  exact  meaning  is  not  yeiy  dear),  to 
the  intent  that  the  said  real  estate  might 
not  be  sold,  bnt  should  remain  and  be 
dealt  with  and  descend  as   real  estate. 
After   having    executed    that  deed,  she 
made  her  will,  which  is  the  subject  of 
this   litigation,   and  by  which  she  gaye 
and    devised   all   her  real   estate  whidi 
she    had    power  to    dispose    of  to    her 
husband  for  the  term  of  his  natural  life ; 
and  after  his  death  she  devised  portions  of 
the  estate  to  different  persons ;  and  as  to 
the  residue  of  her  real  estate,  she  gave 
and  devised  it  to  John  Studholme  Brown- 
rigg,  ''upon  trust   to  pay  the  following 
legacies";  after  mentioning   which  lega- 
oies  she  proceeds :  "  I  empower  my  exe- 
cutor to  lay  out  a  sum,  not  exceeding 
200/.,  as  he  may  deem  expedient,  in  placing 
a  memorial  window  in  Moulsoe  Church; 
as  to  the  residue,  in  trust  to  divide  the 
same  equally  between  the  said  Catherine 
Laura  Studholme  Brownrigg  and  the  said 
John  Studholme  Brownrigg."    Then,  re- 
voking all  other  wills,  she  appoints  John 
Studholme  Brownrigg  executor.  The  state- 
ment of  claim  further  alleges  that  the  said 
Elizabeth  Pike  was  at  the  time  of  her 
death  possessed  or  entitled  of  or  to  per- 
sonal property  belonging  to  her  and  for  her 
separate  use,  to  wit,  arrears  of  rent  due 
from  the  tenant  or  tenants  of  the  residu- 
ary real  estate  of  William  Pike,  and  to 
apportioned  parts  of  accruing  rent  become 
due  since  her  death;    but  she  was   not 
possessed  of  or  entitled  to  any  other  per- 
sonal estate. 

It  is  to  be  observed  that  the  will  is  not 
made  in  execution  of  the  power.  By  the 
deed  which  was  executed  under  the  power 
the  property  became  settled  to  the  sepa- 
rate use  of  the  wife,  with  precisely  the 
same  effect  as  if  it  had  been  so  settled  by  a 
third  person.  The  nature  of  the  wife's 
interest  was  thus  changed,  and  from  power 
it  became  property,  with  all  its  incidents, 
among  which  incidents  is  the  right  to  dis- 
pose of  it  by  will ;  and  in  the  Ecclesiastical 
Courts,  as  well  as  in  the  Courts  of  equity, 
a  wife  has  always  been  r^arded,  with  re- 
spect to  her  separate  property,  as  being 
in  the  same  position  as  a  feme  sole.    If  the 


deceased  had  been  a  feme  §6le,  and  had 
executed  this  will,  would  it  have  been 
entitled  to  probate  1  In  the  first  place 
it  is  said  that  it  deals  only  with  realty, 
and  is  therefore  not  entitled  to  pro- 
bate. It  is  not,  however,  the  fact  thai 
the  will  is  limited  to  the  disposition  of 
real  estate.  In  the  first  place  there  is  an 
executor  appointed  by  it,  and  this  has 
been  held  to  entitle  a  will  to  be  admitted 
to  probate,  although  it  disposes  only  of 
real  property — see  Williams  (m  JExeeutan 
(6th  ed.),  374 ;  (TDwifer  v.  Oeare  (1).  It  ia, 
however,  further  admitted  on  the  pleadings 
that  this  Lidy  died  possessed  of  per- 
sonalty. This  would  be  sufficient  for  the 
purposes  of  argument  on  the  demurrer; 
but  it  may  be  as  well  to  add  that  the 
arrears  of  rent  which  accrued  due  in  her 
lifetime  were  part  of  her  personal  estate, 
and  also  that  upon  her  death  the  rents 
became  apportionable,  and  that  the  por- 
tion to  be  attributed  to  the  time  pre* 
ceding  her  death  was  part  of  her  pertnnal 
estate — C apron  v.  Gapnm  (2).  It  fol- 
lovni  from  the  fihct  tiiat  this  personal 
estate  proceeded  from  her  separate  pro- 
perty, Uiat  it  was  also  for  separate  use, 
and  capable  of  being  disposed  of  by  her. 
Thus  it  appears  that  the  deceased  died 
possessed  of  personal  property  which  she 
was  entitled  to  dispose  of  by  will,  and 
that  she  has  appointed  an  executor. 

It  was  not  disputed  that,  if  she  had 
been  a  feme  eole^  her  will  would  have 
been  entitled  to  probate.  The  authorities 
are  dear  upon  that  point.  ''To  appoint 
an  executor,"  says  Swinburne  (part  4,  s.  2, 
par.  2) ''  is  to  place  one  in  the  stead  crif  the 
testator,  who  may  enter  into  the  testator^s 
goods  and  chattels,  and  who  hath  action 
against  the  testator's  debtors,  and  who  may 
dispose  of  the  same  goods  and  chattels  to- 
wards the  payment  of  the  testator's  debts, 
and  the  performance  of  the  will."  Mr. 
Justice  WiUiams  also  says — WHliama  an 
Executors  (6th  ed.),  p.  218  — ''The  haie 
nomination  of  an  executcn*,  without  giving 
any  legacy,  or  appointing  anything  to  be 
done  by  him,  is  sufficient  to  mi&e  it  a 
will,  and  as  a  will  it  is  to  be  proved."     In 

(1)  1  Sw.  &  Tr.  465 ;  29  Law  J.  Bep.  P..  M.  & 
A.  47. 

(2)  43  Law  J.  Bep.  Chanc.  677;  Law  Rep.  17 
Eq.  288. 
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the  present  case,  however,  there  is  some- 
thing more  to  be  done  by  the  executor. 
The  will  directs  that  a  memorial  window 
shall  be  erected.  This  duty  is  to  be  per- 
formed by  the  executor,  and  if  the  pro- 
ceeds of  the  real  estate  had  not  been  suffi- 
cient to  do  more  than  pay  the  legades,  the 
executor  would  have  beeon  boimd  to  apply 
the  personalty  to  this  purpose.  It  was 
contended  that  the  wiU  does  not  in  &ct 
dispose  of  the  personalty,  and  therefore 
that  the  executor  does  not  take  Jure  rtpre^ 
tentaUonia,  For  this  the  case  of  Ingrcm,  v. 
Hopkins  (3)  was  cited;  but  it  will  be 
found  that  Lord  Chief  Justice  Tindal  ex- 
pressly rests  his  judgment  upon  the  fiekct 
that  the  will  before  the  Court  was  made 
under  a  power;  for  he  observes,  ''But 
then  it  is  said  that,  although  these  accu- 
mulations were  not  disposed  of  by  the 
will,  yet,  executors  having  been  appointed, 
the  law  vested  the  money  in  them ;  but 
the  authority  of  these  executors  is  only 
co-extensive  with  the  power  given  by  the 
will,  for  the  executora  here  do  not  take 
jure  repret&nliUianiSf  but  under  the  power 
which  the  wife  was  authorised  to  exercise 
by  making  a  will  as  to  this  particular  pro- 
perty (4)."  I  have  already  pointed  out 
that  the  will  in  this  case  was  not  made 
under  the  power,  but  by  virtue  of  the 
light  which  a  nuirried  woman  has  to  make 
a  will  in  respect  of  her  separate  property. 
By  appointing  an  executor  her  separate 
estate  vests  in  him,  to  be  got  in  by  him, 
and  to  be  applied  either  according  to  the 
provisions  of   the  will,  or   as    tiie  law 
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For  these  reasons  I  hold  that  this  will 
is  entitled  to  be  admitted  to  probate,  and 
I  overrule  the  demurrer,  and  direct  the 
trial  of  the  issues  of  fact  to  be  proceeded 
with. 


Solicitors — Pattison  k  Wigg,  agents  for  Powell, 
Newman  &  Co.,  Newport  Pagnell,  for  plain- 
tiffs ;  O.  P.  Rogers,  agent  for  W.  B.  &  W.  B. 
Bull,  Newport  Pagnell,  for  defendant. 


Divorce. 

1882. 
March  28. 
April  25. 


SMITH  V.  SMITH,  MAJOR,  CHILD 
AND  RABETT. 


(3)  4  Man.  k,  G.  389. 

(4)  Ibid.  400. 


Practice — Costs — Guilty    Wife  —  Time 
/or  Application — 20  d&  21  Vict.  c.  85.  s.  51 
— Divorce  Rules ^  rule  159. 

In  a  husbcmcPs  suit  for  dissolution  of 
marriage  the  petitioner  %oas  ordered  by  the 
Registrar  to  pay  into  Court,  or  give  security 
for,  a  certain  sum  for  the  respondents 
costs.  No  appeal  was  brought  by  the  re- 
spondent on  the  ground  of  the  insufficiency 
of  the  sum  namidf/or  which  security  was 
afterwarrds  given.  At  the  trial  a  decree 
nisi  was  granted,  cmd  the  three  co-re- 
spondents were  condemned  in  costs.  The 
Ootirt  made  the  usual  order  as  to  the  wife*s 
costs;  no  applicalion  for  the  allowance  of 
additioTud  costs  being  made  on  her  behalf. 
After  the  decree  had  been  made  absolute 
the  Court  refused  to  order  payment  by  the 
petitioner  of  the  respondents  taxed  costs 
beyond  the  amount  secured. 

Observations  upon  the  judgment  of  the 
Court  of  Appeal  in  Robertson  v,  Bobertson 
{Ante,  p.  5 ;  Law  Rep.  6  P.  D.  119). 

This  was  an  application  for  the  allow^ 
anoe  of  additional  costs  to  the  respondent 
in  a  husband's  suit  for  a  dissolution  of 
marriage. 

The  case  had  been  twice  tried.  At  the 
first  trial  the  jury  were  unable  to  agree 
upon  a  verdict,  and  were  discharged ;  and 
an  order  was  afterwards  made  by  the 
Registrar  that  the  petitioner  should  pay 
into  Court,  or  give  security  for,  a  sum  of 
money  to  meet  the  respondent's  costs  of 
the  second  trial. 

No  appeal  was  bi-ought  against  the 
Registrar's  order  on  the  ground  of  the 
insufficiency  of  the  sum  named  therein.  At 
the  second  trial  the  jury  found  that  the  re- 
spondent had  been  guilty  of  adultery,  and 
the  Court  pronounced  a  decree  nisi  with 
costs  against  the  three  co-respondents. 
The  Court  at  the  same  time  made  the 
usual  order  as  to  the  wife's  costs. 

The  decree  nisi  was  made  absolute  on 
the  17th  of  January,  1882,  and  the  re- 
spondent's costs  were  afterwards  taxed, 
but  the  Registrar  refused  to  allow  her  any 
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further  costs  beyond  the  amount  ordered 
to  be  secured. 

Dr,  Swdbey,  for  the  respondent. — In 
Robertson  v.  Robertson  (1)  the  Court  of 
Appeal  laid  down  an  entirely  new  principle, 
and  according  to  that  case  the  wife's  costs 
ought  to  be  allowed  without  reference  to 
the  amount  already  secured  or  paid  into 
Court,  except,  perhaps,  in  the  case  of  mis- 
conduct on  the  part  of  her  solicitor. 

Searle,  for  the  petitioner. — The  applica- 
tion is  too  late.  In  Flower  ▼.  Flower  (2) 
it  waa  held  that  an  application  to  allow 
additional  costs  to  the  wife  could  not  be 
made  after  the  decree  absolute,  and  that 
case  is  not  overruled  by  Robertson  t. 
Robertson  (1),  which,  moreover,  was  de- 
cided after  the  date  of  the  decree  nisi  in 
the  present  case.  If  the  petitioner  is  now 
ordered  to  pay  additional  costs,  he  will  be 
unable  to  recover  the  amount  from  the 
co-respondents. 

Cur,  adv,  vuU, 

The  President  (Sib  James  Hannen) 
(on  April  25th). — Tiiis  is  the  first  oocacdon 
since  the  case  of  Robertson  v.  Robertson 
(1)  was  decided  in  the  Court  of  Appeal 
on  which  I  have  been  called  upon  to  con- 
sider the  effect  of  that  judgment  upon  the 
practice  of  this  division.  The  question 
involved  is  one  of  considerable  importance, 
as  affecting  the  exercise  of  my  discretion 
in  a  very  large  number  of  matrimonial 
causes  which  are  tried  before  me. 

In  Robertson  v.  Robertson  (1)  I  refused 
to  allow  the  wife,  who  was  guilty  of 
adultery  and  failed  to  prove  any  charge 
against  her  husband,  more  than  370/. 
for  her  costs,  security  having  been  given 
for  that  amount.  Tlie  Court  of  Appeal 
held  that  I  ought  to  have  allowed  her  her 
full  costs,  whatever  they  might  on  taxation 
have  proved  to  be.  My  power  as  to  costs 
is  conferred  by  the  20  &  21  Yict  c.  85. 
s.  51,  which  enacts  that  "  the  Court  may 
make  such  order  as  to  costs  as  to  such 
Court  may  seem  just."  I  am  of  course 
aware  that  this  discretion  must  be  exercised 
not  arbitrarily  or  capriciously,  but  judi- 

(1)  Ante,  p.  6  ;  Law  Rep.  6  P.D.  119. 

(2)  42  Law  J.  Bep.  Prob.  dt  M.  46 ;  Law  Bep. 
8  P.  &  D.  228. 


dally.    If  the  Court  of  Appeal  had  fialt 
itself  in  a  position  to  overrule  the  exercise 
of  my  discretion  in  the  particular  case  I 
should  have  accepted  its  correction  without 
observation ;  but  the  Master  of  the  Bolls 
says,  ^*  The  learned  Judge  did  not  exercise 
any  discretion  at  all ;  he  simply  made  the 
usual  order  as  to  costs,  an  order  which 
has  become  usual  in  the  way    I  have 
mentioned.     Therefore  it  is  not  a  case 
where  the  appeal  is  as  to  an  exercise  of 
discretion,  but  a  case  where  the  Judge, 
conceiving  himself  bound    by  a  rule  of 
practioe  which  we  think  erroneous,  simply 
followed  that  rule.'*    I  assume  from  these 
observations  that  the  learned  Judge  was 
not  in  possession  of  the  fiicts  of  the  case. 
I  certainly  did  not  conceive  myself  to  be 
fettered  by  the  practioe  in  the  exercise  of 
my  discretion,  and  I  was  under  the  im- 
pression that  I  had  exercised  it.    If  I  had 
thought  it  just  that  the  wife  should  have 
more  than  370/.  for  her  costs,  there  was 
nothing  in  the  practioe  to  prevent  my 
giving  her  more.     The  foets  appearing  on 
Uie  minutes  of  the  Court  are  these: — 
Security  was  originally  given  by  the  hus- 
band for  150^    Ten  days  before  the  trial 
application  was  made  by  the  wife  to  in- 
crease this  sum  on  account  of  the  expense 
of  bringing  witnesses  from  Italy,  and  vhe 
amount  was  accordingly  increased  to  37M. 
The  trial  occupied  portions  of  three  days. 
On  the  first  day  a  summons  was  taken  out 
to  further  increase  the  amount,  and  was 
heard  in  open  Court.    I  find  on  reference 
to  the  shorthand-writer's  notes  that  I  said 
''  I  must  have  some  further  explanation. 
We  are  now  in  the  middle  of  the  case.    It 
was  always  known  that  the  adultery  was 
charged  to  have  been  committed  in  Italy. 
It  was  always  known  that  Eavagrossa  was 
charged  as  co-respondent.    It  must  there- 
fore have  been  taken  into  account  when  the 
costs  were  estimated."    I  accordingly  re- 
served the  question  till  after  tlie  hearing, 
and  subsequently  heard  the  summons  in 
chambers,  and  refused  the  application  on 
special  grounds  affecting  the  solicitor  as 
well  as  the  respondent.     I  do  not  now 
enter  into  my  reasons,  as  they  would  be 
irrelevant  on  this  occasion^  and  my  object 
is  not  to  justify  the  exercise  of  my  discre- 
tion, but  to  shew  that  I  did  exercise  it  in 
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the  fbllest  way  in  which  that  duty  can  be 
diachaiged  by  a  Judge. 

I  now  proceed  to  trace  the  origin  and 
growth  of  the  practice  of  the  Divorce 
Court  as  to  the  wife's  costs.  I  do  not 
think  it  necessary  to  say  much  as  to  what 
the  Master  of  the  Bolls  terms  "  the  nobler 
view,"  which  prevailed  in  the  practice  of 
the  House  of  Lords  on  bills  for  divorce. 
It  is  matter  of  legal  history  that  the  ez- 
penses  of  proceedings  before  that  tribunal 
were  so  large  that  they  amounted  to  a 
denial  of  justice  to  all  but  tlie  very  wealthy, 
and  it  was  to  remedy  this  evil  that  the 
Divorce  Court  was  established.  In  the 
EcdesiaBtical  Courts  the  wife  was  entitled 
to  have  her  costs  taxed  de  die  in  diem^  so 
as  to  enable  her  to  defend  herself,  but  if 
her  proctor  neglected  to  take  this  course 
it  was  the  invariable  practice  not  to  make 
any  order  for  costs  in  ^vour  of  a  wife  who 
had  brought  her  cause  to  a  hearing  and 
had  £euled  This  question  was  in  1858 
brought  to  the  consideration  of  the  Full 
Court  of  Divorce  (the  then  Court  of 
Appeal),  consisting  of  Lord  Chelmsford, 
Sir  Cresswell  Cresswell  and  Mr.  Justice 
Wightman— JTeote  v.  KeaU  amd  M<nir 
ieasuma  (3).  On  an  application  for  a 
wife's  costs  the  Court  said,  '<  You  are  too 
late  for  that  now.  Your  application  should, 
have  been  made  before  the  cause  was 
heard.  The  foundation  of  the  rule  of  the 
Ecclesiastical  Courts  was  that  the  wife 
should  be  enabled  to  bring  her  case  to  a 
hearing  and  defend  herself;  and  so  up  to 
any  time  previous  to  the  hearing  the 
husband  was  generally  liable  to  have  the 
wife's  costs  tiuced  against  him,  and  the 
Court  has  so  far  followed  the  rule,  as  in 
EvofM  V.  Ewina  and  RobifMon  (4) ;  but  if 
the  wife  has  brought  her  case  to  a  hearing, 
and  fidls,  the  husband  has  never  then  be^ 
made  liable  for  her  costs." 

Sir  Cresswell  Cresswell  had,  in  the  case 
referred  to,  established  the  practice  of 
directing  security  to  be  given  for  the  wife's 
costs,  out  of  which  her  solicitor  was  en- 
titled, if  the  Court  so  ordered,  to  have  his 
costs,  and  this  was  the  practice  while  he 
presided  over  this  Court.     The  Master  of 

(3)  1 8w.  &  Tr.  33 ;  28  Law  J.  Rep.  Prob.  k  M. 
67. 

(4)  1  8w.  k  Tr.  338;  28  Law  J.  Rep.  Ptob. 
ft  M.  67. 
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the  Bolls  says,  ''  I  must  say,  in  fairness  to 
Sir  James  Hannen,  that  this  practice  did 
not  begin  with  him,  and  that  he  merely 
followed  the  practice  of  his  immediate  pre- 
decessor, who  followed  the  practice  of  Sir 
Cresswell  Cresswell."  It  has  been  seen 
that  the  practice  of  the  Ecclesiastical 
Courts,  as  adapted  by  Sir  Cresswell  Cress- 
well to  the  Divorce  Court,  has  been 
followed  by  the  Full  Court,  but  Lord 
Penzance  did  not  merely  adopt  his  pre- 
decessor's practioe,  but  he  modified  and 
embodied  it  in  a  Rule  of  Court  made  under 
the  authority  of  the  Act  of  Parliament. 
Rule  159  is  as  follows : — ''  When  on  the 
hearing  or  trial  of  a  cause  the  decision  of 
the  Judge  Ordinary  or  the  verdict  of  the 
jury  is  against  the  wife,  no  costs  of  the 
wife  of  and  incidental  to  such  hearing  or 
trial  shaU  be  allowed  as  against  the  hus- 
band, except  such  as  may  be  applied  for. 
and  ordered  to  be  allowed  by  tiie  Judge 
Ordinary  at  the  time  of  such  hearing  or 
trial.'*  I  had  power,  if  I  thought  fit,  to 
alter  this  rule,  but^  so  tax  fix)m  my  ex- 
perience of  its  working  leading  me  to  think 
it  objectionable,  I  (so  to  speak)  re-enacted 
it  by  the  Amended  Rules  of  the  14th  of 
July,  1875. 

Before  examining  the  interpretation  put 
by  the  Court  of  Appeal  upon  this  rule,  I 
wish  to  state  what  it^  operation  has  been. 
In  a  vast  majority  of  divorce  cases  the 
parties  are  poor.  It  is  of  course  essential 
to  justice  that  the  wife  should  be  provided 
with  the  means  of  havinff  the  chaige 
against  her  fully  investigated,  whether  she 
be  guilty  or  not;  but  it  is  of  scaoroely  less 
importance  that  the  husband  should  not  be 
caUed  upon  to  pay  or  secure  more  costs 
than  are  really  necessary  for  this  purpose. 
It  frequently  happens  that  the  proceedings 
are  stayed  because  the  husband  cannot  pay 
or  secure  the  required  amount^  and  by  this 
and  other  means  the  proceedings  are  de- 
layed as  much  as  possible,  with  the  restdt, 
if  not  with  the  object,  that  the  husband 
has  to  pay  alimony  to  the  wife  for  as  long 
a  period  as  possible.  When  at  length  he 
is  able  to  bring  the  case  to  trial  it  is  a 
common  occurrence  for  the  counsel  repre- 
senting the  wife  to  say  candidly  that^ 
as  he  is  not  in  a  position  to  call  his  client 
to  deny  the  charge,  he  will  not  take  up 
time  by  contesting  the  case.     It  is  obvious 
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that  in  such  cases  the  respondent  has  known 
from  the  beginning  that  she  has  no  de- 
fence, and  yet  she  has  put  her  husband  to 
great  and  unjustifiable  cost  and  expenses. 
That  she  has  had  sufficient  means  to  bring 
her  case  to  that  stage  is  plain;  res  ipsa 
loquitur.  Is  it  unreasonable  to  say  that 
she  shall  have  no  more  unless  she  satisfies 
the  Judge  at  the  trial  that  more  was  neces- 
sary 1  I  am  aware  that  the  question  is  not 
solely  one  between  husband  and  wife,  but 
involves  also  the  interests  of  her  solicitor ; 
and  I  expressed  in  Flower  v.  Flower  (2)  as 
strongly  as  I  could  my  opinion  of  the  neces- 
sity of  making  sufficient  provision  for  his 
remuneration.  It  would  be  impossible  to 
ascertain  in  what  cases  and  at  what  stage 
of  the  proceedings  he  has  become  aware 
that  his  client  is  guilty ;  and  I  do  not 
think  that  a  solicitor  is  bound  to  abandon 
his  client  on  discovering  that  she  cannot 
deny  the  charge  of  adultery,  for  by  doing 
so  he  might  cause  her  to  seek  the  assist- 
ance of  some  less  scrupulous  adviser.  There 
is  an  honourable  way  of  defending  the 
worst  of  cases;  but  all  inducement  to 
economy  in  the  conduct  of  the  wife's 
defence  will  be  removed  if  her  costs  are  to 
be  allowed  in  the  same  manner  in  eveiy 
case,  whether  she  be  guilty  or  not,  without 
any  limitation  for  the  protection  of  the  hus- 
band beyond  ordinary  taxation.  The  limita- 
tion afforded  by  Rule  1 59  and  the  practice  as 
to  giving  security  is  Intended  to  strike  a  fedr 
balance  between  the  interests  of  the  hus- 
band and  those  of  the  wife's  solicitor,  and 
it  operates  in  this  manner  :  The  solicitor 
gets  actual  payment  of  all  costs  until  direc- 
tions as  to  the  mode  of  trial  are  given.  He 
then  states  to  the  Registrar  what  witnesses 
he  proposes  to  summon  and  all  the  drcum- 
stances  which  may  enable  the  Registrar  to 
fix  the  amount  required  for  the  hearing ; 
and  if  he  is  dissatisfied  with  the  Registrar's 
order  he  may  appeal  to  the  Judge.  If  the 
ciitmmstances  of  the  case  make  it  reason- 
able, I  frequently  allow  the  case  to  pro- 
ceed, reserving  to  the  wife's  solicitor  the 
right  to  have  his  oosta  taxed  and  to  apply 
for  an  order  for  their  allowance  at  or  after 
the  trial,  as  though  security  had  been 
given.  If  unexpected  incidents  axe  alleged 
to  have  arisen,  application  may  be  made  to 
increase  the  amount  to  be  secured,  as  was 
done  in  Rcheriscn  v.  Robertson  (1),  and  at 


the  trial  the  solicitor  haa  an  opportamty, 
under  Rule  159,  of  shewing  cause  why 
costs  beyond  the  sum  secured  should  be  al- 
lowed. The  safeguards  in  favour  of  the  soli- 
citor do  not  end  here,  for  in  SomarviUB  v. 
SomerviUe  cmd  Webb  (5),  Lord  Penxanoe 
held  that,  even  after  the  trial,  an  i^plicar 
tion  on  special  grounds  as  to  the  wife's 
costs  may  be  entertained.  Can  it  be  said 
that  the  protection  of  the  solicitor  is  not 
amply  provided  fori  He  is  in  &4st  the 
most  £Eivoured  of  practitioners,  for  he  can, 
whatever  the  merits  of  the  case  may  be, 
stay  his  adversary's  proceedings  until  aU 
the  costs  which  he  may  shew  can  be 
reasonably  anticipated  have  been  paid  or 
secured.  If  he  does  not  take  the  necessary 
steps  to  obtain  sufficient  security  or  an 
order  of  the  Court  for  costs  it  is  his  own 
£siult.  Numerous  instances  where  costs 
are  lost  if  not  asJ^ed  for  at  the  proper 
time  may  be  cited  in  the  practice  of  all 
Courts.  On  the  other  hand,  if  a  general 
order  for  all  the  wife's  costs  is  to  be  made 
in  every  case,  the  costs  may  be  allowed  of 
witnesses  who  were  not  mentioned  when 
the  security  was  fixed,  and  who  were  not 
called  at  the  trial.  It  may  be  impossible 
for  the  Registrar  to  say  that  their  evidence 
was  not  relevant,  and  it  would  not  be  expe- 
dient or  possible  to  make  the  costs  of  wit- 
nesses depend  upon  the  question  whether 
they  or  the  respondent  were  put  into  the 
witness-box.  Such  a  course  would  tend 
to  discourage  that  honourable  candour  of 
counsel  to  which  I  have  referred,  and 
would  supply  a  motive  for  perjury  and  the 
prolongation  of  hopeless  defences;  and  it 
is  impossible  for  the  Registrar  who  did 
not  hear  the  case  to  know  to  what  extent 
unnecessary  costs  have  been  incurred.  It 
is  only  the  Judge,  who  has  heard  the 
witnesses  and  seen  the  course  the  trial  has 
taken,  who  can  form  an  opinion  on  this 
subject;  and  Rule  159  only  aims  at  this, 
that  the  wife's  solicitor  shall  at  the  trial, 
while  the  drcumstances  are  fineah  in  the 
recollection  of  the  Judge,  state  the  fects 
which  he  alleges  to  have  justified  him  in 
exceeding  the  costs  already  provided  for. 

I  assume  that  when  the  learned  Judges 
of  the  Court  of  Appeal  said  that  they 
have  power  to  overrule  the  practice  of  the 

(5)  36  Law  J.  Rep.  Prob.  k  M.  87. 
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IMvoTce  Ck>iirt  they  meant  that  they  have 
power  to  abrogate,  not  a  rule  made  under 
the  authority  of  an  Act  of  Parliament,  but 
only  a  particular  interpretation  of  it ;  and 
I  therefore  proceed  to  consider  what  rater- 
pretation  they  haye  put  upon  Rule  159. 
The  Master  ci  the  RoDb  says,  "  The  159th 
rule  is  plaru.     No  costs  shall  be  allowed 
except  such  as  shall  be  applied  for  and 
ordered  by  the  Judge  at  the  time  of  the 
hearing.      That  of  course  means,  ordered 
to  be  allowed  in  the  exerdse  of  a  judicial 
discretion ;  and  it  appears  to  me  that,  there 
not  being  a  suggestion  that  the  solicitor 
for  the  respondent  has  conducted  himself 
otherwise  than  properly,  or  that  he  had 
not  fair  grounds  for  believing  that  the 
wife  had  a  defence  against  the  charge  of 
adultery,  he  ought  to  be  allowed  the  usual 
costs."      It  is  to  be  observed  that  the 
Master  of  the  Bolls  did  not  apply  this 
principle  to  the  costs  of  the  appeal  in 
RoberUon  v.  Robertson  (1)  or  in  McAlpin 
V.  McAlpin  (6).      In  each  of  those  cases 
the  wife's  appeal  was  partially  successful. 
It  cannot,  therefore,  be  said  that  the  solid-  ' 
tors  in  those  cases  acted  otherwise  than 
properly,  or  that  they  had  not  foir  grounds 
for  bringing  the  appeal ;  yet  in  each  case 
the  wife's  costs  of  appeal    were  refused. 
Lord  Justice  Brett  says,  **  If  the  solicitor 
who  appears  for  the  wife  either  knowingly 
promotes  a  case  which  it  must  be  clear  to 
anybody  has  no  foundation  at  all,  so  that 
he  is  countenancing  improper  litigation,  or 
if  he  takes  steps  which  are  merely  oppres- 
sive or  obviously  unnecessary,  or   if  he 
crowds  a  case  with  absurd  evidence;  all 
these  are  reasons  why,  if  he  so  misconducts 
himself,  the  costs  of  the  wife  should  be 
disallowed,  either  in  whole  or  in  part." 
Lord  Justice  Cotton  says  that  Bule  159 
''gives a  discretion  to  the  Judge  in  this 
way,  that  where  there  are  certain  steps  taken 
improperly  by  those  who  are  acting  for  the 
wife — witnesses  who  ought  not  to  have  been 
called,  and  so  on — those  are  costs  which  in 
his  discretion  he  may  disallow."      The 
result  oi  these  passages  seems  to  be  that 
the  Court  thought  that,  upon  the  true  con- 
struction of  Bule  159,  the  wife  is  not  bouud 
at  the  trial  to  shew  why  she  should  be 
allowed  more  than  the  sum  which  upon 
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her  statement  of  fitcts  the  Begistrar  deems 
sufficient,  but  the  husband  is  to  shew 
cause  why  she  should  not  be  allowed  all 
that  she  may  claim.  This  cannot  be  done 
at  the  trial,  for  the  husband  does  not  then 
know  what  the  wife's  claim  will  be,  nor 
can  it  be  effectually  done  before  the  lUgis- 
trar,  for  he  would  not  know  the  Judge's 
view  as  to  the  necessity  for  the  additional 
costs  claimed.  The  Judge  himself  must 
therefore,  if  called  upon  to  do  so,  consider 
the  propriety  of  the  wife's  costs  when 
brought  in.  This  is  the  course  which  I 
have  proposed  to  take  in  every  case  since 
the  decision  of  the  Court  of  Appeal  in 
Robertson  v.  Robertson  (1). 

Thus  the  consideration  of  the  justice  of 
the  wife's  daim  to  increased  costs  is 
imavoidably  postponed  from  the  trial  till 
some  time  afterwards;  and  it  must  be  left 
for  future  experience  to  determine  whether 
this  will  necessitate  a  change  in  the  rules. 
In  the  present  case,  however,  I  do  not 
see  how  the  respondent  can  invoke  the  aid 
of  the  decision  of  the  Court  of  Appeal  in 
Robertson  v.  Robertson  (1).  That  case 
had  not  been  decided  when  I  made  the 
order  now  complained  of.  I  was  not 
asked  at  the  hearing  for  an  order  for  any 
costs  beyond  the  amount  for  whidi 
security  had  been  given.  There  hstd  been 
no  appeal  from  the  Registrar's  order,  and 
no  application  to  increase  the  amount  to 
be  secured.  Had  I  been  asked  at  the 
trial  to  give  a  larger  amount,  I  should 
have  considered  the  appKcatdon,  having 
regard  to  all  the  dreumstances  of  the  case. 
Even  after  the  hearing,  I  should,  in  con- 
formity with  the  decision  of  Lord  Pen- 
zance in  SomerviUe  v.  SomerviMe  cmd 
Webb  (5),  have  entertained  any  application 
on  special  grounds  for  an  order  to  increase 
the  wife's  costs ;  but  eight  months  were 
allowed  to  pass,  and  in  the  meantime  the 
decree  has  been  made  absolute.  I  con- 
sider that  I  have  no  more  power  to  alter 
my  order  in  this  case  than  to  do  so  in 
each  of  the  numerous  cases  in  which  I 
have  made  similar  orders  during  the  last 
ten  years.  In  re  St.  Nazaire  Company  (7) 
deddes  that  the  Court  has  not  authority 
after  a  case  is  oonduded  to  recall  an  order, 
however  erroneous,  which  correctly  ex- 


(6)  Not  reported. 


(7)  Law  Rep.  12  Cb.  D.  88. 
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pressed  the  Judge's  opinion  at  the  time.   I 
must  therefuro  refuse  this  application. 

I  was  not  asked  in  RoherUon  v.  Robert- 
son (1)  or  in  AfcAlpin  v.  McAlpin  (6) 
(another  case  in  which,  for  special  reasons, 
I  refused  an  application  after  the  trial  to 
allow  the  wife's  costs  beyond  the  amount 
secured),  and  so  far  as  this  is  a  question 
of  costs,  I  doubt  whether  I  have  the 
power  to  give  leave  to  appeal ;  but  as  I 
have  no  wish  to  throw  any  obstacle  in  the 
way  of  an  appeal,  I  will  say,  if  it  !« 
necessary  and  if  I  have  power  to  do  so, 
that  I  grant  leave  to  appeal. 


Solicitors — T.  B.  Watkin,  for  petitioner;  C.  O. 
Hamphreys  &  Sons,  for  respondent;  B.  Davis 
U  Child  &  Son,  for  other  parties. 


[IN  THB   COURT   OF  APPEAL.] 

Probate. 

Jessel,  M.K 

Brett,  L.  J.     .         •., .  «.^       ^    « 

HOLKER,  L.J.  >  «^^^  ""'   «^^^- 

1882. 
Feb.  13,  U. 

Acknowledgment  of  Will —  Testator^s 
Signaiure  not  seen  by  Attesting  Witnesses 
—Probate— Wills  Act,  1837  (1  Vict.c,  26), 
8.  9. 

In  order  to  constitute  a  due  cLcknowUdg- 
ment  of  the  signcUure  of  a  wiU  under 
section  9  of  the  Wills  Act,  1837,  it  is  ne- 
cessary that  the  attesting  witnesses  should 
aotiudly  see  the  signature  of  the  testeUor  at 
the  time  of  the  acknowledgment. 

And  semble  thai  though  the  testator 
should  say  *'  This  is  my  toill"  or  even 
**  My  signature  is  under  there,"  and  the 
witnesses  do  not  actually  see  the  signature, 
there  would  be  no  sufficient  acknowledg- 
ment, 

Hudson  t;.  Parker  (3  Eobert.  25)  ap- 
proved. Owillim  V.  Gwillim  (3  Sw.  &  Tr. 
200)  and  Beckett  v.  Howe  (39  Law  J.  Bep. 
Prob.  A  M.  1 ;  Law  Bep.  2  P.  &  D.  1) 
dissented  from. 

In  this  case  the  will  of  Mrs.  Mary 
Gunston,  who  died  on  the  14th  of  March, 
1881,  was  propounded  by  the  plaintiff,  a 


brother  of  the  testatrix,  who  under  tihe 
will  was  the  sole  executor  and  residuaiy 
legatee,  and  its  due  execution  was  contested 
by  the  defendants,  who  were  some  of  the 
nextof-kin. 

The  will  was  dated  the  12th  of  August, 
1880,  and  was  executed  and  attested  in 
the  following  manner : — 

"  Signed  by  me  in  the  presence  of  the 
undersigned,  who  in  my  presence,  and  in 
presence  of  each  other  all  present  at  same 
time,  signed  their  names  as  witnesses, 

<<  Mary  Gunston, 

''  Holdemess  House,  Brixton  Boad ; 

"  Ann  Harradine, 

'*  Holdemess  House,  Brixton  Boad ; 

"  Susan  Harradine, 

"  Arrington,  Cambridgeshire." 
Except  for  some  erasures  in  the  will  pro- 
bate would  have  passed  in  the  usual  man- 
ner. But  upon  the  attesting  witnesses 
being  called  upon  to  make  an  affidavit  as 
to  due  execution  to  satisfy  the  authorities 
at  the  Probate  Office,  it  appeared  that 
they  were  unable  to  say  that  they  had 
seen  the  testatrix  sign.  This  action  was 
then  brought  asking  for  probate  in  solemn 
form. 

Evidence  was  given  by  a  Mr.  Ohilling- 
worth,  who  had  formerly  been  a  clerk  in 
the  Probate  Office,  and  who  was  a  friend 
of  the  testatrix,  that  he  had  at  her  request 
given  her  accurate  instructions  in  writing 
as  to  how  a  will  ought  to  be  validly 
executed. 

Of  the  attesting  witnesses,  Ann  Harra- 
dine was  the  testatrix's  servant,  and  Susan 
Harradine  was  an  aunt  of  Ann  Harradine, 
and  was  staying  in  the  house  upon  a  visit 
at  the  time  tibe  will  was  made.  Their 
evidence  was,  that  when  they  were  called 
in  by  the  testatrix  to  sign  their  names,  a 
piece  of  blotting-paper  kiy  over  the  place 
where  the  testatrix's  signature  now  ap- 
peared. They  did  not  see  ^e  testatrix  write 
her  name ;  nor  did  they  during  the  time 
they  were  writing  their  own  names  see  the 
signature.  They  had  no  reason  to  suppose 
that  what  they  signed  was  a  will.  Accord- 
ing to  Susan,  Mrs.  Gunston  said,  ''We 
have  all  our  little  wishes,  and  this  is  one 
of  mine.'*  According  to  Ann,  Mrs.  Gunston 
said,  <<This  is  a  Httle  whim  of  mine.*' 
They  were  both  sure  that  whatever  the 
word  used  was,  it  was  not  ''  will." 
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Sir  James  Hannen  decided  that  there 
was  no  proof  that  the  will  was  duly 
ezecated.  The  plaintiff's  benefit  under 
the  will  was  about  equal  to  the  share  to 
which  he  would  be  entitled  as  one  of  the 
next-of-kin.  Some  of  the  other  legatees, 
who  had  intervened,  now  appealed. 

Dea/ne^  Q.C,  and  H,  F.  Dickens j  for  the 
appellants. — The  evidence  will  not  support 
the  contention  that  the  will  was  signed  in 
the  presence  of  the  witnesses,  and  so  we  do 
not  propose  to  argue  that ;  but  it  is  suffi- 
cient if  the  will  is  acknowledged  in  the 
presence  of  the  witnesses — Wills  Act,  s.  9. 

[Jbssel,  M.IL — ^The  attestation  clause 
here  only  attests  that  the  will  was  signed 
in  the  presence  of  the  witnesses :  it  does  not 
purport  to  attest  any  acknowledgment.  Is 
it  wise,  then,  to  abandon  the  contention 
that  it  was  signed  in  the  presence  of  the 
witnesses)] 

It  is  sufficient  if  there  was  a  practical 
acknowledgment,  though  there  are  no  words 
ofacknowledgmentin  theattestation  clause. 
We  submit  that  upon  the  evidence  the  will 
was  sufficiently  acknowledged — OtoUUm 
V.  OvMim  (1),  BeckeU  v.  Howe  (2)  and 
Cooper  V.  Boekett  (3). 

Inderwick^  Q.C.^  and  Middleion,  for  the 
respondents,  relied  on  Hudson  v.  Parker 

Deane,  Q.C.f  replied. 
HoU  V.  Oenge  (5)  and  Smith  v.  Smith 
(6)  were  also  cited. 

Jebsbl,  M.It. — I  regret  to  say  that  I  am 
unable  to  come  to  the  conclusion  that  the 
testatrix's  will  in  this  case  was  duly 
executed.  It  is  the  merest  accident  that 
what  we  all  know  to  be  without  doubt  her 
last  wishes  cannot  be  carried  into  execu- 
tion. It  does  not  appear  that  the  testatrix 
signed  her  name  in  the  presence  of  the 
witneflses.  I  invited  counsel  to  argue 
that  the  will  was  so  executed,  but  now 
that  I  have  heard  the  evidence  I  agree 


(1)  3  Sw.  &  Tr.  200. 

(2)  39  Law  J.  Bep.  Prob.  &  M.  1 ;  Law  Bep. 
2  P.  ft  D.  !• 

(3)  4  Moore  P.O.  419. 

(4)  8  Bobert.  25. 

(5)  3  Cart.  160. 

(6)  36  Law  J.  Bep.  Prob.  k  M.  66  ;  Law  Bep. 
1  P.  ft  D.  143. 
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that  Dr.  Deane  knew  more  about  it  than 
I  did,  and  that  he  was  exercising  a  wise 
discretion  in  not  urging  that  point ;  for  it 
is  plain  upon  the  evidence  that  the  will 
was  not  signed  in'  the  presence  of  either 
witness,^  but  before  they  came  in.    Then  we 
have  to  consider  the  question  of  acknow- 
ledgment.    Now  the  question,  What  is  a 
sufficient  acknowledgment)  is  a  question  of 
law.   My  view  is  that  the  law  is  accurately 
stated  in  Jarman  on  WiUs,  vol.  i.  p.  108, 
4th  ed.,  thus  : — **  There  is  no  student 
acknowledgment  unless  the  witnesses  either 
saw  or  might  have  seen  the  signature,  not 
even  though  the  testator  should  expressly 
declare  tlmt  the  paper  to  be  attested  by 
them  is  his  wiU.''    And  I  may  add  that  in 
my  opinion  it  would  not  be  sufficient  if 
the  testator  said  ''  My  signature  is  inside 
there,"     unless  the    attesting    witnesses 
actually  saw  it.   There  a3»  no  doubt  many 
cases  upon  the  subject,  but  I  will  only 
refer  to  three.     First,  there  is  Hudson  v. 
Parker  (4),  in  which  the  subject  is  elab- 
orately discussed  by  Dr.  Lushington.     At 
p.  25  of  the  report  (3  Robert.),  he  is  reported 
as  saying,  **  How  is  it  possible  that  the 
witnesses  should  swear  that  any  signature 
was  acknowledged  unless  they    saw  it) 
They  might  swear  that  the  testator  said  he 
acknowledged  a  signature,  but  they  could 
not  depose  to  the  fact  that  there  was  an 
existing  signature  to  be  acknowledged.    It 
is  quite  true  that  acknowledgment  may  be 
expressed  in  any  words  which  will  ad- 
equately convey  that  idea  if  the  signature 
be  proved  to  have  been  then  existent — ^it 
would  be  quite  sufficient  to  say  '  That  is 
my  will,'  the  signature  being  there  and 
seen  at  the  time,  for  such  words  do  import 
an  owning  thereof." 

That  is  quite  clear.  Now  I  have  to 
consider  Beckett  v.  ffotoe  (2),  where  a 
different  rule  was  laid  down  by  Lord 
Penzance.  At  p.  5  (7)  he  says,  "  The 
doctrine  in  GunUvm  v.  Gwillim  (1)  is  this, 
that  if  the  testator  produces  a  paper,  and 
gives  the  witnesses  to  understand  it  is  his 
will,  and  gets  them  to  sign  their  names, 
that  amounts  to  an  acknowledgment  of  his 
signature  if  the  Court  is  satisfied  that  the 
signature  of  the  testator  was  on  the  will 
at  the  time.    Whether  that  decision  was 

(7)  39  Law  J.  Bep.  Prob.  ft  M.  3 ;  Law  Bep. 
2  P.  ft  D.  6. 
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right  or  wroDg  I  have  not  to  determine.  It 
was  founded  on  other  cases.  Provided  the 
testator  acknowledges  the  paper  to  be  his 
will,  and  his  signature  is  there  at  the  time, 
it  is  sufficient/'  I  dissent  from  that  pro- 
position.  The  argument  is  founded  on  the 
notion  that  a  statement  made  by  a  lestator, 
*'  This  is  my  wiU/'  implies  that  his  sig- 
nature is  affixed  to  it.  But  that  is  not  so, 
for  until  it  is  attested  it  is  only  what  is 
intended  to  be  his  will,  and  there  is  no 
necessary  implication  that  it  already  bears 
the  testator's  signature.  He  might  intend 
to  sign  it  afterwards.  But  I  go  further, 
and  say  that  it  would  not  do  although  it 
was  signed,  if  the  witnesses  did  not  see 
the  signature.  But  I  do  not  find  that  in 
GwiUim  V.  GimUim  (1)  Sir  Cresswell 
Cresswell  laid  down  any  such  doctrine  as 
Lord  Penzance  says  he  did.  Sir  Cresswell 
Cresswell  did  not  decide  anything  of  the 
kind.  In  GwUlim  v.  GwiUvm  (1)  the  tes- 
tator's signature  was  immediately  above 
the  signatures  of  the  attesting  witnesses; 
and  therefore,  if  nothing  was  put  over 
the  signature,  it  was  impossible  that  the 
witnesses  should  not  have  seen  it  if  it  was 
there.  Therefore  the  argument  turned 
upon  the  question  whether  the  signature 
was  there  or  not.  The  material  part  of 
Sir  Cresswell  Cresswell's  judgment  is  at 
p.  205  (8),  where  he  says,  ''I  am,  therefore, 
at  liberty  to  judge  from  the  circumstanoes 
of  this  case  whether  the  name  of  the  tes- 
tator was  on  the  will  at  the  time  of  the 
attestation  or  not.  ...  I  cannot  there- 
fore but  think  that  the  name  of  the 
testator  was  written  at  that  time,  and 
that  by  asking  those  old  ladies  to  witness 
his  will  he  did  acknowledge  his  signature." 
That  is  the  doctrine  of  Hudson  v.  Fa/rher 
(4) ;  because  the  witnesses  must  have  seen 
the  signature.  And  there  is  really  no- 
thing to  shew  what  the  learned  Judge's 
decision  would  have  been  if  the  witnesses 
had  not  seen  the  signature.  That  being 
80,  it  seems  that  the  doctrine  upon  which 
the  appellants  rely  rests  entirely,  not  upon 
^y  decision,  but  merely  upon  a  state- 
ment of  Lord  Peniance  as  to  GwiUim  v. 
Gv>iUm  (1). 
The  only  point  then  ia — ^Did  the  at- 

(8)  S  Sw.  &  Tr.  205. 


testing  witnesses  in  this  case  see  the  sig- 
nature 1  I  am  of  opinion  that  they  did 
not.  The  evidence  of  one  of  the  wit- 
nesses  was  that  at  the  time  when  she 
was  called  in  a  piece  of  blotting-paper  was 
over  it,  and  the  present  appearance  of  the 
document  entirely  ooraoborates  that.  I 
have  examined  the  signature  very  care- 
fully, and  its  appearance  is  dull  and 
blurred  as  if  blottoid  with  blotting-paper. 
The  other  witness  said  the  same  thuig  at 
first,  and  then  doubted.  I  can  only  come  to 
the  conclusion  that  the  witneaaes  did  not 
see  the  signature,  and,  therefore,  that  there 
was  not  sufficient  acknowledgment.  It 
is  not  necessary  to  consider  whether  the 
testatrix  said  that  the  document  was  her 
wiU. 

Brett,  L.J. — In  this  case  we  have  in 
form  a  will,  by  which  the  testatrix  in- 
tended to  deal  with  her  property;  she 
signed  it,  and  it  is  clear  that  ^e  bought 
that  she  was  complying  with  the  statute. 
As  it  is  undoubtedly  &e  lady's  last  wiU 
no  one  can  be  astonished  if  the  Court  has 
made  every  endeavour  to  uphold  it.  One 
cannot  help  being  distressed  to  think  that 
her  last  disposition  is  to  depend  upon  the 
accident  whether  she  put  a  piece  of  blot- 
ting-paper a  quarter  of  an  inch  higher  or 
lower  upon  tibe  paper.  But  the  question 
depends  upon  a  statutory  enactment  about 
which  there  is  no  elasticity.  Our  only 
duty  is  to  say  whether  the  stotute  has 
been  complied  with.     We  must  say,  No. 

!EHrst,  What  are  we  now  in  the  Court 
of  Aj>peal  to  assume  were  the  real  &cts  of 
the  case  %  If  the  President  of  the  Probate 
Division  had  come  to  the  condusion  on 
the  evidence,  that  in  fact  the  testatrix  did 
sign  in  the  presence  of  the  witnesses,  I 
should  certainly  not  propose  to  interfiare; 
or  if  he  had  found  that  the  signature  was 
visible,  I  would  not  for  a  moment  venture 
to  disagree.  But  the  learned  Judge  came 
to  the  conclusion  that  the  blotting-paper 
was  so  placed  that  the  witnesses  could  not 
see  the  signature,  and  we  must  take  it 
that  that  was  so.  Although  they  did  not 
see  the  signature,  did  the  testatrix  say  to 
them,  '*  This  is  my  wiU  " )  The  witness 
does  not  know  whether  she  said,  "This 
is  my  will,''  or  <<  This  is  my  whim."    But 
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I  will  affiume  that  she  used  the  word 
''  will."  Then  is  that  a  sufficient  acknow- 
ledgment, if  the  witnesses  did  not  see  the 
signature  %  It  is  a  point  of  law,  and  must 
he  decided  upon  the  proper  interpretation 
of  the  9th  section  of  the  Wills  Act.  If  there 
were  twenty  cases  deciding  that  that 
would  do,  and  we  were  of  opinion  that  it 
did  not  satisfy  the  statute,  we  should  have 
to  overrule  aU  the  cases,  however  we  might 
dread  the  idea  of  overruling  a  course  of 
decisions.  However,  there  is  no  long  line 
of  decisions  here;  hut,  on  the  contrary, 
there  are  conflicting  decisions.  Therefore 
we  have  to  examine  the  question  almost 
independently. 

In  Hudson  v.   Parker  (4)  Dr.  Lush- 
ington   dealt   with    the    very  point  ex- 
haustively; and  came  to  the  conclusion 
t^t,  under  the  new  statute,  where  the  will 
is  not  signed  in  the  presence  of  the  witr 
nesses — where  it  is  necessary,  that  is,  to 
rely  upon  an  acknowledgment,  no  matter 
whiat  the  testator  says,  it  is  not  a  good 
acknowledgment  if  the  witnesses  cannot 
see  the  signature.    To  make  it  an  acknow- 
ledgment it  is  absolutely  necessary  that 
the  witnesses  should  see  the  signature. 
I  entirely  agree  with  Dr.   Lushington's 
reasoning.     Where  the  signature  is  made 
in  the  presence  of  the  witnesses,  they  must 
see  the  testator  sign.     Is  it  to  be  the  same 
when  they  are  witaeeses  only  of  his  ac- 
knowledgmenti    From  the  statute  it  can 
only  be  inferred  that  it  is  to  be  the  same. 
What  the  witnesses  are  to  attest  is  the 
will.     Therefore  it  all  turns  upon  what  is 
meant  by  '' acknowledge."    When  the  sig- 
nature is  to  be  acknowledged,  the  wit- 
nesses must  see  that  there  is  a  signature, 
and  in  their  presence  the  testator  must 
acknowledge  it.     Therefore  if  they  don't 
see  it,  although  the  testator  says,  "  This  is 
my  will,"  or  even  "  My  signature  is  under 
there,"  it  will  not  do.     That  is  the  mean- 
ing of  Hudson  V.  Parker  (4)  and  of  the 
statute.    It  is  said  that  GtouUm  v.  GvnUim 
(1)  and  BeckeU  v.  Howe  (2)  are  contrary 
to  this.     Beckett  v.  Howe  (2)  certainly  is 
contrary;  but  it  is ^ said  that  Lord  Pen- 
zance merely  decided  that  case  upon  the 
authority  of  GwUlim  v.  GwiUim  (1),  and 
that    GwiUim    v.     GwiJlim    (1)    decides 
nothing  of  the  sort.    Now  Sir  Oresswell 
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Oresswell  was,  of  all  Judges,  perhaps  the 
greatest  master  of  ludd  exposition  in  our 
time;  and  when  I  find  him  saying,  "I 
am,  l^erefore,  at  liberty  to  judge  from  the 
circumstances  of  this  case  whether  the 
name  of  the  testator  was  on  this  will  at 
the  time  of  the  attestation  or  not,"  I 
cannot  bring  my  mind  to  think  that  he 
said  what  he  did  not  mean.  Moreover, 
if  there  is  a  Judge  who  is  less  likely  to 
make  a  mistake  as  to  what  another  had 
said  it  is  Lord  Penzance.  Therefore  we 
have  to'  differ  both  from  Sir  Oresswell 
Oresswell  and  from  Lord  Penzance.  But 
was  the  point  raised  in  GwiUim  v.  GwiUim 
(1)?  It  certainly  was  not  argued,  and 
Hudson  V.  Parker  (4)  was  not  even  cited. 
Still  I  do  think  Sir  Oresswell  Oresswell 
did  intend  to  lay  down  the  proposition  he 
did  lay  down. 

Then  ought  we  to  differ  from  two  such 
eminent  Judges  1  Yes,  if  we  think  that 
that  is  the  true  construction  of  the  statute, 
we  must  do  so.  Therefore,  I  think  we 
are  bound  to  come  to  the  conclusion  as  a 
matter  of  law  that  where  the  witnesses 
do  not  see  the  signature,  it  does  not  matter 
what  the  testator  says,  there  cannot  be  an 
acknowledgment;  but  if  they  have  an 
opportunity  of  seeing  the  signature  it  is 
sufficient  if  the  testator  says,  **  This  is  my 
will,"  although  he  does  not  say,  "  This  is 
my  signature." 

HoLKER,  L.J. — I  quite  concur  in  the 
regret  that  has  been  expressed  that  the 
testatrix's  will  cannot  be  established ;  but 
it  is  the  duty  of  the  Oourt  to  be  relentless. 
The  appeal  is  put  upon  two  grounds.  First, 
that  die  will  was  signed  in  the  presence 
of  the  witnesses,  though  that  was  not  put 
forward  by  the  counsel  voluntarily.  The 
will  is,  upon  the  face  of  it,  in  due  form. 
The  testatrix  received  proper  instructions 
in  the  matter  from  a  friend  of  experience ; 
and  it  is  said  that  the  Oourt  ought  to  as- 
sume that  eveiything  was  properly  done. 
If  the  witnesses  had  been  in  doubt  as  to 
whether  they  had  seen  her  sign  or  not,  we 
might  have  assumed  that  everything  was 
rightly  done.  But  if  the  witnesses  say,  or 
one  of  them  says  that  they  did  not  see  her 
sign,  there  is  no  proof  of  due  execution. 
Here  I  understand   the  witnesses  to  say 
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that  they  did  not  see  the  testatrix  sign, 
and  therefore  the  appeal  cannot  be  sus- 
tained upon  that  ground.  The  other 
question  is,  Was  there  a  sufficient  acknow- 
ledgment ?  The  statute  says  the  signature 
is  to  be  acknowledged.  The  object  is  that 
the  witnesses  may  be  enabled  to  testify  to 
the  signature.  Qood  sense  requires  that 
the  acknowledgment  which  is  to  be  at- 
tested should  be  an  acknowledgment  of  a 
signature  which  was  actually  shewn  to 
them.  Lord  Justice  Brett  says  that  they 
are  to  attest  the  will.  When  it  is  properly 
signed  it  is  a  will,  and  when  the  wit- 
nesses have  seen  the  signature  and  heard 
the  testator  acknowledge  it,  to  bear  tes- 
timony to  the  will  is  the  same  thing  as  to 
bear  testimony  to  the  signature.  Hudson 
V.  Parker  (4)  is  an  express  authority  that 
the  witnesses  must  see  the  signature.  But 
there  can  be  no  such  acknowledgment 
here,  for  the  signature  was  carefully  con- 
cealed. The  evidence  does  not  even  es- 
tablish that  the  testatrix  said  JJie  docu- 
ment was  her  will.  She  might  not  desire 
to  tell  servants  that  she  was  making  her 
will,  80  that  there  appears  to  me  that 
there  would  be  nothing  extraordinary  in 
her  saying  that  the  thing  was  a  whim.  It 
comes  to  this,  she  did  not  say  it  was  her 
will,  or  that  her  signature  was  under  the 
blotting-paper,  or  was  there  at  all^  and 
even  if  Hudson  v.  Parker  (4)  were  out  of 
the  way  it  would  be  an  enormous  straining 
of  the  statute  to  say  that  the  will  was 
properly  acknowledged. 

. 
Appeal  dismissed.  Costs  of  all  parties 

allowed  out  of  the  ^tate. 


Solicitors— W.  H.  Orchard,  for  appellants; 
Bell,  Brodrick  &  Gray,  agents  for  G.  J.  Ken- 
min,  Gbtteshead,  for  respondents. 


1882    '  >       In  the  goods  of  r^AKK 

March  "sj  """^  '™»- 

WiU — Constrttction — Residuary  Oift — 
"  Residue  of  Money,** 

The  testator  directed  thai,  afier  payment 
of  his  debts,  the  "  residue  of  money  *'  should 
be  handed  to  his  sister,  '*  except  such  things 
as  the  undermentioned,**  which  articles  he 
gave  to  other  persons : — ^Held,  thai  there 
was  a  gijt  of  the  residue  to  the  tesUUor^s 
sister* 

Frank  Layland  White  died  at  Liverpool 
on  the  15th  of  September,  1881,  having, 
on  the  11th  of  September,  1881,  duly  exe* 
cuted  the  following  will: — ^'^ There  is  a 
statement  of  accounts  owing  by  me  to 
different  tradespeople  and  friends.  After 
these  are  paid,  the  whole  residue  of  money 
to  be  handed  to  my  sister,  Ajine  Harnett 
White,  excepting  such  things  as  the  under- 
mentioned specified  to  certain  individuals 
— ^black  portmanteau,  all  clothes  to  James 
Blythe  Page,  '  Brigand  and  Apothecaiy '  to 
Hannah  Monck,  unfhoned  picture  of  horse 
to  Jane  Page.''  No  executor  was  ap- 
pointed, but  a  statement  of  accounts  owing 
by  the  testator  was  appended  to  the  will. 

Anne  Harnett  White  was  a  minor. 

Pritchard  moved  for  a  grant  of  letters  of 
administration,  with  the  will  annexed,  to 
the  guardian  of  Anne  Harnett  White,  as 
the  residuary  legatee.  He  referred  to 
Wiggins  v.  Wiggins  (1),  LeightonY,  BaiUie 
(2),  In  the  goods  of  Bloomfeld  (3)  and  In 
the  goods  of  Cadge  (4). 

The  President  (Sib  James  Hannen). — 
I  think  the  word  "  money,**  taken  with  the 
context,  is  used  in  a  general  sense,  and  is 
sufficient  to  pass  the  residue ;  I  will  there- 
fore make  the  grant  to  the  guardian  of  the 
testator's  sister. 


Solicitors — Pritchard  k  Marshall,  agents   for 
G.  B.  Bogerson  &  Co.,  Liveipool,  for  applicant. 


(1)  2  Sim.  N.S.  229. 

(2)  3  Myl.  k  K.  267. 

(3)  31  Law  J.  Bep.  Prob.  &  M.  119. 

(4)  37  Law  J.   Rep.  Prob.  k  M.  16 ;   Law 
Bep.  1  P,  &  D.  643. 
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Cotton,  L.  J. 

Llin>L£T,  L.  J.  >  GANDT  V.   GANDY. 

1882. 
April  18. 

Sepokration  Deed — Covenant  not  to  Sue 
for  increased  Alimony — Subsequent  Adul- 
tery of  Husband — Suit  for  Judicial  Sepa- 
ration — Petition  for  Permanent  Alimony 
—20  <Cr  21  Vict,  c.  85.  ss,  7  and  17. 

By  a  deed  of  separation,  exeaUed  in 
consequence  of  the  adultery  of  the  husbamd, 
of  which  the  wife  was  cognisa/ntf  the  wife 
agreed  to  accept  a  certain  sum  for  mainte- 
nance, and  the  deed  contained  a  covena^ 
by  her  trustees  that  she  should  not,  nor  any 
one  on  her  behalf,  institute  any  proceeding 
"  to  compel  her  husband  to  allow  her  any 
maintenance  or  alimony  except  as  afore^ 
said"  The  husband  regularly  paid  the 
maintenance,  but  subsequently  again  com^ 
mitted  adultery  with  the  same  woman  as 
before.  The  wife  obtained  a  decree  for 
judicial  separation: — Held,  that  having 
regard  to  the  circumstances  known  to  the 
wife  at  the  time  of  the  execution  of  the 
separation  deed,  the  subsequent  adultery 
of  the  husband  uxis  not  such  misconduct  so 
affecting  the  position  of  the  wife  a^  to  en- 
title her  to  repudiate  her  contract  in  the 
deed,  and  that  she  was  therefore  not  en- 
titled to  any  further  sum  by  way  of  per- 
manent alimony  than  the  sum  agreed  to  be 
accepted  by  the  deed. 

There  is  no  implied  condition  in  separor 
tion  deeds  that  both  parties  shall  live 
chastely,  and  therefore  the  contract  in  the 
separation  deed  is  unaffected  by  the  subse- 
quent misconduct  of  either  party, 

Semblo,  there  may,  however,  be  miscon- 
duct so  gross,  or  of  so  different  a  character 
from  that  in  contemplation  when  the  sepa- 
ration deed  was  executed,  as  to  disentitle 
the  guilty  party  to  rely  upon  the  deed. 

In  the  case  of  a  judicial  separation  the 
Court  has  not  the  same  power  of  dealing 
with  settlements,  either  ante-nuptial  or  post- 
nuptial, as  in  the  case  of  a  dissolution  of 
marriage. 

Manrioe  Gandj  and  Elizabeth  Gandy 
were  married  in  the  year   1854.    There 
was  issne  of  the  marriage  five  children, 
four  daughters  and  one  son. 
Voii.  61.— P.,  D.  &  A. 


Previously  to  1879  differences  arose 
between  M.  Giandy  and  his  wife,  with 
reference  to  acts  of  adultery  committed  by 
M.  Gandy,  who  also  was  guilty  of  acts  of 
cruelty  towards  his  wife. 

On  the  26th  of  June,  1879,  a  separation 
deed  was  executed  between  Maurice  Ckmdy 
of  the  first  part,  Elizabeth  Gandy  of  the 
second  part,  and  trustees  of  the  thml  part. 
The  deed  recited  that  unhappy  differences 
had  arisen  between  the  husband  and  wife, 
and  their  agreement  to  live  separate  for 
the  future. 

Maurice  Gandy  covenanted  with  the 
trustees  to  allow  his  wife  to  live  separate 
from  him,  and  that  he  would  not  require 
or  compel  her  to  live  with  him,  or  insti- 
tute any  legal  proceedings,  or  take  any 
other  steps  for  that  purpose,  and  that  all 
property  then  belonging,  or  which  should 
belong  to  his  wife,  shotdd  be  for  her  sepa- 
rate use. 

And  he  further  covenanted  with  the 
trustees  during  the  continuance  of  those 
presents,  and  if  he  should  predecease  his 
wife,  then  during  her  life,  subject  to  the 
due  performance  of  the  covenants  therein 
contained,  that  he  would  pay  to  the  trus- 
tees, for  the  use  of  his  wife  and  her 
daughters,  other  than  the  two  youngest 
daughters,  the  annual  sum  of  252^.,  by 
monthly  payments  of  211,  in  advance. 
And  further,  that  he  would  pay  to  the 
trustees  all  the  expenses  connected  with 
the  maintenance  and  education  of  the  two 
youngest  daughters  of  himself  and  his  said 
wife,  provided  the  trustees  permitted  the 
said  daughters  to  go  to  such  school  as  he 
should  from  time  to  time  direct,  and  pro- 
vided also  that  the  covenants  by  the  trus- 
tees were  duly  observed  and  performed; 
it  being  provided  that  the  said  E.  Gandy 
was  not  to  be  entitled  to  the  custody  of 
the  two  youngest  children,  who  were  to 
remain  and  live  at  such  place  as  M.  Ckindy 
should  direct ;  but  both  M.  and  E.  Gandy 
were  to  have  reasonable  access  to  and 
intercourse  with  them.  M.  Gkmdy  was  to 
have  the  custody  and  control  of  the  only 
son. 

The  trustees  on  their  part  covenanted 
with  M.  Gandy  to  indemnify  him  against 
all  debts  and  liabilities  on  the  part  of  Eliza- 
beth Gandy  and  her  two  eldest  daughters, 
and  all  molestation  on  her  or  their  part, 
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and  against  all  actions,  claims,  demands, 
dec.,  on  account  of  such  debts  or  liabilities. 
"  And  also  that  the  said  £.  Gandy,  or  any 
person  in  her  behalf,  shall  not,  nor  will  at 
any  time  hereafter,  commence  or  prosecute 
any  suit  or  other  proceeding  for  compelling 
the  said  M.  Gandy  to  allow  her  any  sup- 
port, maintenance  or  alimony,  except  as 
aforesaid,  or  to  cohabit  or  live  with  the 
said  Elizabeth  Gandy/' 

M.  Gandy  regularly  paid  all  the  instal- 
ments. 

Subsequently  to  the  execution  of  the 
deed,  M.  Gandy  renewed  his  intercourse 
with  the  person  with  whom  he  had  pre- 
viously committed  adultery. 

M.  Gaudy's  means  had  increased  con- 
siderably since  the  date  of  the  deed. 

E.  Gandy  filed  her  petition  for  judicial 
separation,  and  by  th<)  decree  in  that  suit, 
dated  the  30th  of  July,  1881,  the  Presi- 
dent decreed  a  judicial  separation,  and 
gave  her  until  further  order  the  custody 
of  the  two  youngest  children,  and  directed 
that  such  children  should  spend  their 
holidays  with  E.  Gandy. 

On  the  5th  of  December,  1881,  an  order 
for  permanent  alimony  was  made  by  the 
Registrar,  ordering  M.  Gandy  to  pay  or 
cause  to  be  paid  to  E.  Gandy  permanent 
alimony  at  the  rate  of  252/.  per  annum,  to 
commence  from  the  date  of  the  final  decree 
in  this  cause,  and  to  be  payable  monthly, 
any  payment  to  the  wife  since  the  decree, 
under  the  trusts  and  provisions  of  the  deed 
of  separation,  to  be  considered  as  part  of 
the  alimony  payable  under  that  order. 

Elizabeth  Gandy  appealed  on  the  15th 
of  December,  1881,  against  that  order. 

On  the  2l8t  of  March,  1882,  the  order 
of  the  5th  of  December,  1881,  was  ordered 
to  be  rescinded,  and  leave  was  given  to 
Elizabeth  Gandy  '*  to  file  a  petition  for  per- 
manent alimony,  and  to  proceed  thereon 
in  the  usual  way,  and  liberty  was  given  to 
the  husband  (respondent)  to  apply  to  stay 
such  proceedings  if  so  advised." 

On  that  occasion  Sir  James  Hanksn 
gave  judgment  as  follows : — 

The  question  which  I  have  to  determine 
in  substance  is,  whether  I  am  precluded 
by  the  existence  of  the  deed  of  separation 
from  investigating  the  respondent's  actual 
income,  with  a  view  to  allotting  to  the 


petitioner  a  larger  amount  than  that  named 
in  the  deed,  or  securing  that  amount  to 
her  in  some  other  way  than  by  the  deed« 

It  was  not  snggested  that  the  deed  could 
afford  any  defence  to  the  suit  itself.  The 
petitioner  has  thus  become  entitled  to  a 
decree  of  judicial  separation,  and  the 
Court  has  acquired  the  statutory  powers 
which  result  from  the  pronouncing  of  such 
a  decree,  for  example,  to  order  the  custody 
of  the  diildren  to  be  given  to  the  injured 
party.  In  the  same  way  I  think  the  Court 
has,  notwithstanding  the  deed,  power  to 
allot  alimony  upon  the  ordinary  prin- 
ciples applicable  to  that  subject. 

This  matter  has  been  under  my  consi- 
deration on  previous  occasions.  It  has  not 
been  dealt  with  by  the  learned  Judges  who 
preceded  me  in  this  seat.  There  was  no 
opportunity  for  them  to  consider  it,  and 
there  is  not,  so  fur  as  I  am  aware,  any 
authority  for  saying  that  before  the  Judi- 
cature Act  the  Divorce  Court  would  have 
felt  itself  restrained  by  the  terms  of  a  deed 
of  separation  from  idlowing  alimony  to 
the  wife  to  a  laiger  amount  or  in  some 
other  manner  than  the  deed  prescribed,  in 
the  event  of  her  obtaining  a  decree  for 
divorce  or  separation  for  a  matrimonial 
offence  committed  by  the  husband  after  the 
execution  of  the  deed.  Had  such  a  ques- 
tion arisen,  I  presume  the  Court  would 
have  left  the  husband  to  enforce  his 
rights  whatever  they  might  be  under  a 
deed,  in  an  action  against  the  trustees,  or 
by  a  suit  in  equity,  to  restrain  the  wife 
from  suing  for  alimony,  as  was  in  fact 
done  in  the  case  of  Williams  v.  Baify  (1). 

Practically  I  have  to  consider  what  the 
Court  of  equity  would  have  done  in  such 
circumstances  —  with  this  qualification, 
that  in  suits  for  judicial  separation  I  am 
bound  by  statute  to  act  and  give  relief  on 
principles  and  rules  as  nearly  as  may  be 
conformable  to  the  principles  and  rules  on 
which  the  Ecclesiastical  Coui't  acted  and 
gave  relief;  and  further,  that  the  Judica- 
ture Acts  only  enact  that  where  there  is 
any  conflict  between  the  rules  of  equity 
and  the  rules  of  the  common  law  with 
reference  to  the  same  matter  the  rules  of 
equity  shall  prevail.  The  point  was  dis- 
cussed but  not  determined  in  the  case  I 

(1)  Law  Bep.  2  Eq.  781. 


Vol.  51.] 


mCHASLMAS  1881  to  HICHAELHIAS  1882. 


43 


have  inentioned  of  WiUiams  ▼.  Baify  (1). 
There  Yioe-Chanoellor  Wood  refused  to 
reetTain  the  wife  from  suing  for  alimony 
pendente  lite,  bat  made  her  undertake  to 
deal  with  any  order  the  Divorce  Court 
might  make  as  to  alimony  as  the  Court  of 
Chancery  might  direct.  The  Yioe-Chan- 
cellor  intimated  that  he  should  have  held 
Mrs.  Williams  bound  by  the  deed  if  she 
had  sought  to  enforce  it  against  her  husband 
or  had  unequivocally  asserted  her  rights 
under  it ;  but  he  held  that  the  mere  accept- 
ance of  the  benefits  reserved  to  her  by  the 
deed,  by  taking  linen,  furniture  and  wearing 
apparel,  and  payment  of  the  allowance,  was 
not  sufficient  to  induce  him  to  grant  an  in- 
junction  against  her  proceedings  in  the 
Divorce  Court  for  the  purpose  of  obtaining 
alimony  pendente  lite.  What  became  ^ 
the  cause  does  not  appear,  but  the  proceed- 
ings for  permanent  alimony  were  con- 
tinued in  the  Divorce  Court,  and  the  Judge 
Ordinary  made  an  order  on  the  husband 
to  give  particulars  of  his  income —  WiUiams 
V.  WUliama  (2) — so  that  it  would  seem  that 
the  wife  was  not  restrained ;  but  I  do  not 
think  that  this  is  an  authority  from  which 
I  can  derive  much  assistance. 

It  is  not  necessaiy  to  review  the  cases 
in  which  it  has  been  held  that  a  party  to 
a  deed  of  separation,  whether  husband  or 
wife,  is  bound  by  the  terms  of  the  deed  not 
to  institute  a  matrimonal  suit.  The  whole 
subject  is  very  fully  discussed  by  the 
Master  of  the  Eolls  in  Beaant  v.  Wood  (3), 
which  case  establishes  that  where  a  hus- 
band has  not  **  so  misconducted  himself  as 
to  lose  his  right  of  specific  performance,"  he 
may  in  a  Court  of  equity  enforce  a  covenant 
contained  in  a  deed  of  separation  that  his 
wife  shall  not  institute  a  suit  for  restitution 
of  conjugal  rights.  And  this  would  probably 
apply  to  covenants  not  to  institute  other 
matrimonial  suits.  In  Brown  v.  Brown 
(4)  I  had  to  consider  what  conduct  on  the 
part  of  the  husband  would  cause  him  to 
lose  his  right  to  specific  peribrmanoe  of 
such  a  contract.  I  may  have  been  wrong, 
as  the  Master  of  the  Rolls  appears  from  the 
report  of /n  re  Beaami  v.  Wwid  (3)  to  have 

(2)  36  Law  J.  Bep.  P.  &  M.  89 ;  Law  Bep.  1 
P.  A  D.  870. 

(3)  48  Law  J.  Bep.  Ghana  497 ;  Law  Bep.  12 
Ch.  D.  605.  w.'r^ 

(4)  Law  Bep.  3  P.  &  D.  202. 


thought  I  was,  in  the  conclusion  I  arrived 
at  in  the  particular  case.  But  whether 
right  or  wrong  my  judgment  there  pro- 
ceeded upon  the  ground  that  the  husbEuid 
had  been  guilty  of  misconduct  (namely,  by 
bringing  an  lufounded  suit  for  adultery 
against  his  wife),  which  caused  him  to  lose 
his  right  to  restnun  her  from  asking  for  a 
decree  of  judicial  separation  upon  £a.cts  she 
had  proved  in  answer  to  his  charge  of 
adultery.  It  would  be  beside  the  present 
question,  and  I  do  not  desire  to  enter  upon 
a  vindication  of  every  expression  used  in 
that  judgment,  but  I  have  the  authority 
of  the  Court  of  Appeal,  consisting  of  Mr. 
Baron  Martin  and  Mr.  Justice  Willes 
sitting  with  Sir  Cresswell  Cresswell,  for 
holdii^  that  neither  the  lapse  of  time 
since  the  parties  had  lived  apart  nor  the 
execution  of  a  deed  of  separation  was  an 
absolute  bar  to  the  wife  suing  for  a  judicial 
separation  on  the  ground  of  cruelty 
committed  before  the  date  of  the  deed. 
And  I  also  had  the  authority  of  Lord 
Penzance  in  WiUiams  v.  WiUiams  (2)  and 
other  cases  for  holding  that  a  wife,  although 
she  had  been  for  some  time  living  apart 
from  her  husband  on  the  terms  of  a  deed 
of  separation,  might  sue  for  a  judicial 
separation  in  respect  of  cruelty  committed 
bdbre  the  date  of  the  deed,  although  of 
course  the  deed  and  the  delay  must  be 
taken  into  account  in  considering  whether 
the  wife  stands  in  need  of  the  interven- 
tion of  the  Court. 

In  the  abeenoe  of  authority  upon  the 
point  now  raised  for  my  determination,  I 
must  decide  the  case  in  conformity  with 
my  own  views  of  the  principles  which 
should  govern  it,  and  I  am  obliged  to  refer 
to  what  I  said  on  former  occasions. 

In  Benyon  v.  Benyon  (5),  after  execution 
of  a  deed  of  separation  by  which  the  wife 
allowed  her  husband  100^.  per  annum,  she 
was  guilty  of  adultery,  and  the  husband 
obtained  a  decree  dissolving  the  marriage. 
I  held  that  he  was  entitled,  notwithstand- 
ing the  deed,  to  a  variation  of  the  settlement 
by  which  he  would  receive  a  larger  amount 
than  lOOZ.  a  year  out  of  the  wife's  income. 
My  observations  in  that  case  are  mutatis 
mutandis  applicable  to  the  present.  I 
there  said,  ''With  regard  to  the  second 

(6)  46  Law  J.  Bep.  P.,  D.  &  A,  98 ;  Law  Bep. 
1  P.  D.  447. 
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objection  as  to  the  deed  of  separation 
under  which  the  husband  was  to  have 
an  allowance  of  100^.  per  annum,  I  am 
of  opinion  that  the  husband  is  not  pre- 
cluded, by  the  fact  that  he  accepted  such  a 
sum,  from  taking  these  proceedings.  I  am 
in  complete  ignorance  of  the  circumstances 
under  which  that  deed  was  executed,  but 
it  is  obvious  that  a  husband  who  for  some 
reason  or  other  has  agreed  that  his  wife 
shall  live  apart,  there  being  no  ground  for 
seeking  a  dissolution  of  marriage,  maybe 
willing  to  accept  a  small  sum  out  of  the 
wife's  income  rather  than  expose  in  public 
their  matrimonial  differences.  The  case  is 
very  different  if  after  a  separation  of  this 
kind  the  wife  is  guilty  of  conduct  which 
entitles  the  husband  to  have  the  marriage 
dissolved.  He  may  have  been  content 
with  a  small  portion  of  the  wife's  income 
while  she  retains  the  character  and  posi- 
tion of  his  wife,  and  at  the  same  time  may 
reasonably  object  to  an  adulterer  enjoying 
her  property  and  the  income  thereof  in  her 
society.  It  would  be  of  evil  example  and 
morally  dangerous  if  the  wife's  pecuniary 
position  could  not  be  altered  by  reason  of 
her  adultery  subsequent  to  her  husband's 
acceptance  of  an  allowance.  In  this  changed 
condition  of  things  I  think  the  husband 
is  entitled  to  ask  for  a  larger  allowance 
than  he  agreed  to  accept  at  the  time  of 
the  separation." 

The  point  came  before  me  again  in  the 
case  of  Morrail  v.  Marrall  (6).  There  the 
suit  was  by  the  wife.  After  the  execution 
of  the  deed  of  separation,  by  which  trustees 
covenanted  on  behalf  of  the  wife,  as  in 
this  case,  that  she  should  not  take  any 
proceedings  to  compel  the  husband  to  allow 
her  anything  except  the  sum  covenanted 
by  the  deed  to  be  paid  to  her,  the  husband 
was  guilty  of  incestuous  adultery,  and  a 
decree  of  dissolution  of  the  marriage  was 
pronounced.  I  held  that  the  wife  was 
entitled  to  an  allowance  based  on  the  hus- 
band's actual  income. 

It  was  argued  that  these  cases  were  not 
applicable  because  in  each  of  them  the 
marriage  of  the  parties  was  dissolved,  and 
thus  a  change  of  their  status  was  effected. 
But  if  the  reasons  on  which  my  judgment 
in  these  cases  rests  are  well  founded,  I  am 

(6)  60  Law  J.  Rq).  P.D.  &  A.  62 :  Law  Rep. 
6  P.D.  98. 


of  opinion  that  they  are  equally  applicable 
when  the  wife  has  become  entitled  to  a  de- 
cree of  judicial  separation.  The  decree  of 
dissolution  does  not  in  itself  put  an  end  to 
the  deed.  But  I  held  in  Marrall  v.  Mar- 
rall (6)  that  the  deed  was  executed  on  the 
basis  of  the  facts  which  existed  at  its  date, 
and  that  the  subsequent  adultery  of  the 
respondent  created  a  different  state  of  facts, 
which  was  not  in  contemplation  of  the 
parties  when  entering  into  the  deed,  and 
that  therefore  the  petitioner  was  no  longer 
bound  by  it ;  or,  if  another  way  of  patting 
the  case  be  preferred,  I  held  that  subse- 
quent adultery  of  the  respondent  was  such 
misconduct  as  deprived  him  of  the  right 
to  have  the  restraining  provisions  of  the 
deed  enforced.  After  much  consideration 
I  remain  of  opinion  that  to  adopt  the  oppo- 
site conclusion  would  not  only  be  to  make 
the  general  words  of  the  contract  extend 
to  a  state  of  things  not  in  the  contemplation 
of  the  parties,  but  would  lead  to  results  in 
a  high  degree  prejudicial  to  morality.  It 
would  be  in  effect  to  hold  that  a  husband 
who  has  entered  into  an  agreement  with 
his  wife  to  live  apart,  making  a  certain 
allowance,  obtains  thereby  a  licence  to 
commit  adultery  for  the  rest  of  his  life 
without  subjecting  himself  to  any  HabOities 
beyond  those  imposed  by  the  deed.  It 
appears  to  me  that  in  all  cases  such  as 
this  it  is  implied  in  the  contract  contained 
in  the  deed  that  it  has  reference  only  to 
the  parties  living  separate,  without  more, 
and  not  to  their  living  apart  in  a  state  of 
adultery.  It  has  been  held  that  an  ordi- 
nary deed  of  separation  such  as  this  does 
not  amount  to  a  licence  to  commit  future 
adulteiy — Sullivan  v.  SuUitfon  (7) — and 
where  the  deed  does  in  fact  give  such  a 
licence,  it  amounts  to  connivance,  and 
would  be  a  complete  bar  to  the  suit — 
Thamcu  v.  Thanuu  (8).  A  deed  of  aepar 
ration  like  the  present  must  therefore  be 
construed  in  this  Court  as  an  agreement 
that  the  parties  shall  live  apart  in  chastity, 
and  I  cannot  think  that  if  such  had  been 
the  language  of  the  deed,  a  Court  of  equity 
would  have  restrained  a  wife  from  taking 
proceedings  for  alimony  upon  facts  like  the 
present.  An  injunction  to  restrain  legal 
proceedings  was  formerly  granted  on  the 

(7)  2  Add.  Be.  Rep.  308. 

(8)  2  8w.  &  Tr.  US. 
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sole  ground  that  it  was  against  oonscienoe 
that  the  party  inhibited  idioald  proceed  in 
the  cause. 

If  I  am  right  that  the  deed  contemplates 
that  the  parties  will  live  in  chastity,  it 
cannot  be  said  that  it  is  against  conscience 
that  the  wife  should  insist  that,  as  her 
husband  has  violated  an  implied  condition 
of  the  bargain,  she  should  not  be  restrained 
from  asserting  her  rights  independently  of 
it.  It  was  further  argued  that  in  the 
present  case  the  wife  obtained  a  provision 
for  her  life,  and  that  the  Court  could  only 
give  her  alimony  during  the  joint  lives  of 
herself  and  her  husband.  In  cases  of 
judicial  separation  the  Court  has  power  by 
section  17  to  make  any  order  for  alimony 
which  shall  be  deemed  just.  But,  even  if 
the  Court  had  not  the  power  or  were  not 
disposed  to  secure  an  annual  sum  to  the 
wife  for  her  life,  this  would  not  affect  the 
present  question ;  the  husband  can  be  re- 
quired during  his  life  to  pay  a  larger  sum 
than  252^.  per  annum,  or  secure  the  wife's 
allowance  otherwise  than  by  the  deed. 
The  wife  may  be  put  to  her  election  which 
of  the  two  provisions  she  will  accept,  or 
a  difference  may  be  made  in  the  amount 
to  be  paid  to  her,  during  her  husband's 
life,  if  any  payment  shall  remain  secure  to 
her  after  his  death.  These  are  questions 
which  will  be  dealt  with  when  the  amount 
and  nature  of  the  husband's  means  have 
been  ascertained.  For  these  reasons  I  am 
ci  opinion  that  the  enquiry  as  to  the  re- 
spondent's means  should  proceed.  Some 
doubts  were  raised  at  the  hearing  as  to  the 
form  of  the  proceedings ;  but  it  was  agreed 
by  counsel  that  in  the  event  of  any  decision 
being  in  favour  of  the  wife,  she  should  be 
at  liberty  to  file  her  petition  for  permanent 
alimony,  and  that  tiie  respondent  should 
be  at  liberty,  if  so  advised,  to  appeal  at 
once  from  this  order. 

From  this  decision  M.  Oandy  appealed. 

R6bin8(m^  Q.C,  and  C,  A.  Middleion^  for 
the  a{»pellant. — The  question  is  a  new  one 
— ^how  fiir  a  wife,  who  has  executed  a  sepa- 
ration deed  containing  a  covenant  by  her 
trustees  that  she  shall  not  prosecute  any 
claim  for  further  alimony,  and  she  having 
accepted  for  over  eighteen  months  the  bene- 
fits under  the  deed,  is  entitled,  in  a  suit  for 
judicial  separation  brought  since  the  deed, 
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to  sue  for  further  alimony  f  The  judgment 
of  the  President  is  based  on  the  assumption 
that  there  is  an  implied  condition  in  a 
separation  deed  that  it  shall  only  be  in 
force  so  long  as  both  parties  are  chaste,  and 
that  therefore  the  wife  is,  by  the  subsequent 
adultery  of  her  husband,  relieved  from  all 
liability  under  it.  At  law,  clearly,  the 
validity  of  the  deed  is  unaffected— -Jee  v, 
Thurlow  (9). 

[Jessel,  M.R. — We  do  not  require 
authority  for  that  at  law]. 

The  case  of  WiUianu  v.  Baily  (1),  a 
case  of  equity,  where  there  was  an  analo- 
gous covenant,  seems  to  shew  the  view  of 
the  Yice-Chanoellor  that,  had  there  been 
any  acceptance  of  the  deed  by  the  wife, 
such  as  there  is  here,  she  would  have  been 
prevented  from  applying  for  further  ali- 
mony. In  Evans  v.  CarringUm  (10) 
Lord  Campbell,  L.C.,  said  that  he  did  not 
think  that  the  deed  of  separation,  if  valid 
when  executed,  was  invalidated  by  the 
subsequent  adultery.  Here  the  deed  was 
valid  at  its  execution — the  wife  knew  of 
her  husband's  adultery.  So,  too.  Mar- 
shall  V.  MarshaU  (11),  referred  to  by  the 
Master  of  the  Rolls  in  Besant  v.  Wood  (3), 
is  an  authority  that  a  wife  will  be  bound 
by  a  separation  deed  from  bringing  a  suit 
for  the  restitution  of  conjugal  rights. 

The  case  of  MorraU  v.  MorraU  (6) 
differs  from  this,  because  there  the  Court 
had  pronoimced  a  dissolution  of  the  mar- 
riage, and  the  Court  has  in  such  a  case 
a  power  to  alter  settlements,  whether  ante- 
nuptial or  post-nuptial — ^as  a  separation 
deed  is  treated  as  being — ^but  there  is  no 
such  power  in  the  case  of  a  judicial  separa- 
tion. 

Inderwickf  Q,C.,  and  T,  Tatham^  for 
the  respondent. — ^We  only  now  ask  for 
an  inquiry  as  to  the  means  of  the  husband. 

The  appellant,  who  has  been  guilty  of 
subsequent  adultery,  is,  in  fact,  asking 
specific  performance  of  the  covenants  in 
the  deed,  which  a  Court  of  equity,  however 
a  Court  of  law  may  have  been  bound  by 
the  deed,  will  not  grant  him. 

We  submit  that  the  view  of  the  Presi- 
dent is  correct — ^that  in  this  Court,  at  all 

(9)  2  B.  &  C.  647. 

(10)  2  De  Qex,  F.  k  J.  481,  492. 

(11)  48  Law  J.  Bep.  P.D.  &  A.  49;  Law  Bep. 
6  P.D.  19. 
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events,  subsequent  misconduct  on  the  part 
of  either  party,  which  was  not  in  the  con- 
templation of  the  parties  at  the  execution 
of  the  deed,  will  release  the  other  party 
from  liability  under  the  deed. 

By  section  17  of  the  20  &  21  Vict.  c.  85, 
the  Court  may,  in  suits  for  judicial  separa- 
tion, make  such  order  for  alimony  as  it 
thinks  just.  Here  the  husband's  fortune 
has  increased  considerably,  and  the  wife, 
by  the  order  in  the  suit  for  judicial  sepa- 
ration, has  now  the  two  youngest  daughters 
given  to  her  custody. 

Middleton,  in  reply,  cited  Kendall  v. 
Webster  (12). 

Jessel,  M.B. — This  case  raises  a  point 
at  once  novel  and  important.  A  separation 
deed  was  executed  between  husband  and 
wife,  after  the  husband  had  committed 
adultery  to  the  knowledge  of  the  wife,  and 
thereby  caused  differences  and  quarrels 
between  the  husband  and  wife  which  led 
to  acts  of  cruelty,  or  legal  cruelty,  on  the 
part  of  the  husband  towards  his  wife ;  but 
the  origin  of  the  separation  was  the  adul- 
tery of  the  husbiwd.  The  husband  by 
that  deed,  not  being  at  that  date  in  such 
prosperous  circumstances  as  he  is  in  at 
present,  agreed,  after  providing  for  the 
maintenance  of  the  children,  to  allow  his 
wife  252^.  a  year,  and  she  agreed  that  she 
would  not,  nor  should  any  person  on  her 
behalf,  at  any  time  thereafter  commence 
or  prosecute  any  suit  or  other  proceeding 
for  compelling  the  said  Maurice  Gkindy, 
the  husband,  to  allow  her  any  support, 
maintenance  or  alimony  except  as  afore- 
said, or  to  cohabit  or  live  with  the  said 
Eliokbeth  Gfuidy. 

At  a  subsequent  period  the  husband  re- 
newed his  intercourse  with  the  woman  with 
whom  he  had  previously  committed  the  adul- 
tery which  had  led  to  the  separation,  and  the 
wife  instituted  a  suit  for  judicial  separation 
in  the  Divorce  Court  and  obtained  a  decree. 
She  waa  entitled  to  institute  this  suit,  be- 
cause, as  she  said,  she  was  deprived  by  the 
deed  of  the  custody  of  her  two  younger 
children  who  were  to  be  maintained  by  &e 
husband  and  kept  in  school,  and  she 
claimed  the  right  to  have  the  custody  of 
them,  and  obtained  an  order  to  that  effect. 

(12)  1  Horl.  &  C.  440;  31  Law  J.  Rep.  Kzch. 
492. 


Probably,  considering  that  the  two  childzen 
were  girls  and  the  mother  was  free  from 
all  blame,  it  would  have  been  impossible 
to  interfere  so  as  to  prevent  her  from  com- 
mencing and  continuing  her  suit  to  a  sue- 
cessful  conclusion,  having  regard  to  her 
rights  as  regards  those  children,  and  having 
r^ard  to  the  benefit  of  the  children  them- 
selves. But  the  husband  remained  liable 
under  the  deed  for  the  maintenanoe  of 
the  younger  children.  There  is  another 
motive,  which,  to  my  mind,  is  a  very  plain 
one,  for  the  institution  of  these  proceed- 
ings. It  appears  that  the  husband,  some 
time  after  the  deed,  made  an  invention 
which  has  turned  out  very  successful  and 
has  brought  him  in  a  considerable  fortune, 
and  it  is  obvious  that  this  increase  of  for- 
tune was  also  an  inducement  to  the  insti- 
tution of  this  suit  for  judicial  separa- 
tion on  the  part  of  the  wife.  And  after 
arrangements  had  been  made  as  to  the 
custody  and  maintenance  of  the  children^ 
an  application  is  made  by  the  wife  for  per- 
manent alimony,  which  was  gpranted  in  sub- 
stance, though  not  in  form,  by  the  order 
appealed  from.  I  say  in  substajice  because 
the  case  was  argued  on  the  merits.  It  was 
not  argued  merely  on  the  question  as  to 
whether  the  Court  shotdd  be  put  in  posses- 
sion of  the  fisusts  as  regards  ihe  husband's 
fortune  before  coming  to  a  ooncluson,  but 
it  was  argued  on  the  assumption  that  the 
husband's  fortune  had  now  become  consider- 
ably larger  than  it  was  before,  and  if  the 
wife  succeeded  in  the  application  as  to 
the  means  of  her  husband,  she  would  have 
succeeded  in  the  application  for  an  increase 
of  alimony.  On  that  footing  the  Judge 
below  has  decided  that,  by  reason  of  tJie 
subsequent  adtdtery  of  the  husband  under 
the  circumstances  I  have  mentioned,  the 
wife  was  entitled  to  apply  for  and  obtain 
a  larger  sum  by  way  of  alimony  than  the 
252^.  allowed  her  by  the  deed.  The  ques- 
tion is,  whether  that  was  a  right  decision 
on  the  part  of  the  learned  Judge  of  the 
Court  below,  having  regard  to  the  &etB  I 
have  mentioned. 

The  first  point  to  be  considered  is,  that 
the  contract  made  by  the  deed  of  separation 
cannot  be  affected  by  the  subsequent  adul* 
tery  of  the  husband.  The  husband  remains 
liable  under  the  covenant  whether  he  baa 
been  guilty  of  it  or  not,  and  would  in  faet 
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remain  so  even  if  his  wife  had  committed 
adulteiy.  That  is  settled  law.  The  Legis- 
lature has  not  thought  fit,  in  the  cafle  of 
judicial  separation,  to  give  the  Court  the 
same  powers  that  it  has  given  in  the  case 
of  dissolution  of  marriage.  Upon  dissolu- 
tion of  marriage  the  Coui*t  has  had  conferred 
upon  it  the  right  to  vary  not  only  post- 
nuptial, hut  ante-nuptial  settlements,  and 
therefore  to  deal  with  them  in  any  way 
which  it  may  think  just  and  expedient. 
But  in  the  case  of  judicial  separation,  there 
being  no  such  power,  the  deed  remains 
hindmg.  The  wife  is  entitled  to  the  an- 
nuity secured  her  by  the  deed.  The  hus- 
band is  liable  to  pay  the  annuity.  It  is 
impossible,  therefore,  for  the  Court  to 
allow  such  alimony  as  it  may  think  just, 
because,  in  the  case  of  its  thinking  that 
the  amount  of  alimony  should  be  less  than 
the  annuity  secured  by  the  deed,  it  has  no 
power  of  setting  aside  the  deed,  and  no 
power  to  stop  an  action  brought  under  the 
covenants  of  the  deed  by  the  trustees  against 
the  husband.  It  is  therefore  a  case 
where  the  ordinary  powers  of  the  Court 
can  only  be  exercised  in  one  direction — 
namely,  by  increasing  the  amount  of  ali- 
mony. That  being  so,  we  must  consider  if 
there  can  be  such  a  case  of  contract  inter- 
fered with  by  the  Court  in  the  exercise  of 
a  discretion,  except  where  one  of  the  parties 
to  the  contract  has  so  acted  as  to  disentitle 
him  to  rely  upon  the  contract  at  all.  I  am 
not  saying  that  there  may  not  be  such  a 
case,  on  the  contrary  I  can  quite  conceive 
such  a  case.  But  unless  you  come  to 
that,  why  should  the  Court  interfere  with 
the  contract  at  all)  I  see  that  the  Judge 
has  based  his  decision  on  the  ground  of 
public  policy.  I  have  explained  more  than 
once,  and  especially  in  a  case  which  has 
been  referred  to  by  the  learned  Judge 
himself  of  Besant  v.  Wood  (3),  that  there 
is  no  reason  more  dangerous  to  give,  and 
no  reason  on  which  graver  difference  of 
opinion  exists  than  on  that  of  public  policy. 
He  has  said  that  if  you  do  not  allow  the 
wife  to  apply  for  increased  alimony  in  such 
a  case  as  this,  you  allow  the  husband  to 
commit  adultery  with  impunity.  I  am  by 
no  means  prepiuied  to  say  that  is  right.  It 
is  not  impunity  simply  because  he  is  not 
obliged  to  pay  more  money.  No  doubt  he 
may  be  to  some  extent  relieved  from  the 
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liability  under  the  contract,  but  that  is  a 
contract  by  which  he  is  compelled  to  pay 
an  amount,  having  regard  to  his  then  state 
of  fortune,  which  may  be  much  larger  than 
it  ultimately  becomes,  for  his  fortune  may 
diminish.  It  does  appear  to  me  a  very 
strong  thing  to  say  that,  by  his  committing 
an  act  which  does  not  affect  the  wife 
directly  or  indirectly,  her  rights  to  par- 
ticipate in  his  fortune  should  be  altered. 

In  the  present  case  how  is  the  position  of 
the  wife  affected  at  all  ?  She  was  separated 
de  fcicto  before  the  institution  of  the  suit. 
Her  maintenance  was  the  same  whether 
her  husband  did  or  did  not  live  with  an- 
other woman.  Her  right  in  every  respect 
was  unaltered.  It  may  be  said,  no  doubt, 
in  one  sense  that  her  position  was  affected, 
because  he  would  be  less  likely  to  return 
to  cohabitation.  But  persons  who  execute 
deeds  of  separation  like  this  are  not  pre- 
sumed to  imagine  that  renewed  cohabita- 
tion is  very  probable.  It  does  not  appear 
to  me,  looking  at  what  occurred  before  the 
separation,  considering  the  age  and  respec- 
tive positions  of  the  parties,  and  considering 
what  the  husband  has  done  since,  that  you 
can  say  that  he  is  in  such  a  position  as  to 
have  forfeited  all  his  rights  under  the 
deed,  being  left  at  the  same  time  subject 
to  all  its  liabilities. 

It  seems  to  me  that,  having  regard  to 
the  relative  positions  of  the  husband  and 
wife,  there  has  not  been  such  misconduct 
on  the  part  of  the  husband  so  affecting  the 
position  of  the  wife  as  to  entitle  her  to 
repudiate  the  contract  she  entered  into. 
The  contract,  therefore,  is  still  binding,  and 
the  appeal  must  be  allowed. 

Cotton,  L.J. — In  this  case  there  has 
been  an  application  by  a  wife  under  which 
she  has  obtained  a  reference  to  inquire 
into  the  fortune  of  her  husband  for  the 
purpose  avowedly  of  obtaining  maintenance 
otherwise  than  under  the  separation  deed, 
and  that  in  defiance  of  one  of  the  covenants 
contained  in  that  deed.  The  question  may 
be  put  in  two  ways — one,  whether  this 
covenant  can  be  disregarded,  or  whether  a 
Court  of  Equity  could  have  enforced  under 
the  circumstances  this  covenant  against 
the  wife. 

I  do  not  intend  to  give  an  opinion  on 
the  latter  view  of  the  question,  because  in 
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my  opinion  it  is  not  necessary  to  decide  it ; 
but  I  am  far  from  saying  that  the  Court 
of  equity  would  not  in  former  days  have 
interfered  by  injunction  to  restrain  such 
an  application  as  this  made  by  the  wife. 
But  the  learned  Pi-esident  seems  to  have 
decided  this  matter  really  on  principle, 
which  would  lead  to  the  conclusion  that 
the  deed  is  bad  altogether  at  law,  which  it 
clearly  is  not,  because  he  has  said  that  it 
must  be  read  with  an  implied  qualification 
that  it  shall  be  operative  so  long  as  the 
parties  shall  live  chastely,  and  to  hold 
that  the  present  appellant  was  right  would 
be  to  say  that  this  deed  contemplated  and 
allowed  adultery  on  the  part  of  the  hus- 
band. In  my  opinion  that  is  erroneous, 
and  I  cannot  agree  with  such  a  conclusion. 
The  question  is  whether  under  the  cir- 
cumstances the  misconduct  of  the  husband 
is  such  misconduct  towards  the  wife  as, 
having  regard  to  the  circumstances  known 
to  her  at  the  time  the  deed  was  entered 
into,  entitle  her  to  say  that  this  covenant 
is  not  to  be  regarded  as  against  the  appli- 
cation for  alimony.  Whether  you  are  to 
take  it  as  an  application  under  the  statute 
to  give  her  such  allowance  as  is  just,  or 
independently  of  the  statute — of  course  the 
question  is  the  same,  what  allowance  it  is 
just  to  make  to  her — in  my  opinion,  unless 
the  conduct  of  the  husband  has  been  such 
since  the  deed  as  entirely  to  prevent  him 
from  using  that  deed  in  answer  to  the 
application  of  the  wife,  it  must  be  taken 
into  account,  whichever  way  you  look  on 
it  in  ascertaining,  even  if  the  application 
were  not  restrained  by  a  Court  of  equity, 
what  allowance  is  just  to  be  made. 

The  conduct  here  of  the  appellant  to- 
wards his  wife  is  of  the  same  character  and 
nature  as  that  of  which  she  was  aware 
when  she  entered  into  the  deed,  and  it  is 
not  suggested  that  there  was  any  misrepre- 
sentation made  to  her  which  would  induce 
her  to  take  this  25 2Z.  as  an  allowance. 

It  is  sjid,  and  it  seems  to  me  to  have 
some  bearing  on  the  question,  that  she  has 
two  children  with  her  whom  she  had  not 
before.  But  that  is  not  so.  The  husband 
still  remains  liable  by  the  covenant  to 
provide  for  the  two  younger  children,  and 
they  are  still  left  at  the  school  pointed  out 
by  him.  All  she  has  is  that  she  is  to  have 
them  during    the  holidays,  leaving  her 


husband  still  liable  for  their  maintenance 
and  making  due  provision  for  them. 

In  my  opinion  the  conduct  of  the  hus- 
band since  the  deed  has  not  been  such  as, 
having  regard  to  what  was  known  to  the 
wife  at  the  time  she  entered  into  the  deed, 
to  disentitle  him  from  relying  on  the  deed. 
I  put  it  this  way  because  I  quite  agree 
with  the  Master  of  the  Bolls  that  we  ought 
not  to  say,  and  I  do  not  entertain  the 
opinion,  that  there  can  be  no  misoondnct 
on  the  part  of  the  husband  such  as  would 
disentitle  him  to  set  up  a  deed  of  separa- 
tion of  this  kind  when  the  wife  is  making 
an  application  for  increased  allowance. 

The  case  of  MorraUv,  MorraU  (6),  which 
has  been  referred  to  by  the  learned  Judge 
as  leading  to  the  conclusion  at  which  he 
arrived,  is  an  instance.  There  there  was  a 
deed  of  separation  with  a  provision  as  to 
what  maintenance  the  wife  was  to  have. 
She  subsequently  ascertained  that  he  was 
living  in  incestuous  adultery,  a  fact  un- 
known— ^that  is  to  say,  there  had  been  no 
incestuous  adultery — at  the  time  the  sepa- 
ration deed  was  entered  into.  There  may 
well  be  such  a  circumstance — such  gross 
futiu*e  misconduct— of  a  nature  so  entirely 
different  from  that  which  was  provided  for 
when  the  parties  entered  into  the  deed  of 
separation  as  to  preclude  the  husband  from 
in  any  way  relying  on  that  deed,  or  as  to 
render  it  just  that  the  wife  should  dis- 
regard the  bargain  she  made  for  main- 
tenance. Here  I  do  not  think  the  circum- 
stances are  such  as  to  entitle  the  wife  to 
disregard  the  deed. 

LiNDLEY,  L.J. — The  question  we  have 
to  consider  can  be  put  in  this  shape— 
whether  any  sufficient  reason  has  been 
given  for  holding  the  wife  discharged  from 
her  covenant  not  to  sue  for  further  alimony. 
Prima  fade  she  is  bound;  she  is  bound 
by  it  at  law — in  the  Divorce  Court  and 
also  in  this  Court — whatever  difficulty 
there  may  be  about  specific  performance  o^ 
injunction.  It  is  a  perfectly  good  covenant. 
The  order  appealed  from  does  not  give 
effect  to  the  covenant,  but  sets  it  aside ;  and 
the  question  is  whether,  under  the  dicum- 
stances,  that  is  right.  The  statutory 
power  of  dealing  with  this  question  of 
alimony  is  given  by  section  17  of  20  &  21 
Vict.  c.  85.  * 
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This  being  a  suit  for  a  judicial  separa- 
tion as  distinguished  from  a  dissolution  of 
mamagei  the  power  of  the  Court  over 
these  deeds  is  very  much  less  than  it 
would  be  if  it  were  a  suit  for  dissolution 
of  marriage.  It  is  a  much  more  re- 
stricted jurisdiction  and  power,  and  it 
appears  to  me  that  the  other  cases,  of 
which  MorraXL  v.  McrraU  (6)  is  one,  where 
the  Divorce  Court  has  power  to  deal  in 
cases  of  divorce  with  separation  deeds,  and 
to  set  them  aside,  are  rather  misleading 
when  they  are  applied,  or  sought  to  be 
applied,  in  a  case  where  the  Court  has  no 
such  ^[tensive  jurisdiction.  Now  the 
language  of  the  17th  section  as  regards 
alimony  is  this :  ''  where  the  application  is 
by  the  wife  the  Court  may  make  any 
order  for  alimony  which  shall  be  deemed 
just."  That  must  be  taken  as  meaning, 
''just  under  the  particular  circumstances 
of  each  particular  case,"  and  one  of  the 
most  important  drcumstanoes  in  any  case 
is  the  bargain  between  the  parties,  and  if 
the  parties  have  agreed  that  a  certain  sum 
shall  be  sufficient,  prima  facie  that  is 
just,  and  prima  fadt  the  Court  cannot  in- 
crease or  diminish  it.  I  do  not  understand 
that  the  Court  can  diminish  it  under  any 
drcumstanoes.  I  doubt  very  much  whether 
it  could ;  that  is,  whether  under  the  lan- 
guage of  the  17th  section  the  Court  could 
say  that  less  than  252Z.  was  just.  Then,  if 
that  is  so,  the  analogy  between  the  statu- 
tory power  of  dealing  with  alimony  under 
the  17th  section,  and  the  statutory  power 
of  dealing  with  separation  deeds  under  the 
divorce  sections,  £uls  altogether.  It  is 
limited  in  one  direction  and  not  in  the 
other  if  that  section  is  to  be  read  in  the 
way  in  which  it  appears  to  me  to  have 
been  read  by  the  learned  President. 

It  strikes  me,  on  the  whole,  that  the 
case  is  reduced  simply  to  this,  when  there 
has  not  been  on  the  part  of  the  husband 
any  misconduct  towards  the  wife  since  the 
separation  deed  except  tlie  renewed  adul- 
tery, and  when  there  is  no  reason  what- 
ever  that  I  can  see,  now  that  we  under- 
stand the  position  of  the  children,  for  her 
seeking  judicial  separation  except  as  a 
means  of  gettiiig  furdier  alimony — whether 
under  those  circumstances  the  fact  of  the 
adultery  is  itself  sufficient  to  deprive  the 
husband  of  the  benefit  of  the  stipulation 
Vol.  61.— p.,  D.  &  A. 


as  to  alimony.  I  do  not  think  it  is,  and 
therefore  I  agree  with  the  other  members 
of  the  Court  that  the  order  appealed  from 
must  be  discharged. 

Order  diacha/rgtd.    Husband  ordered 
to  pay  the  costs. 


Solioitora— Gregory,  Bowdiffes  k  Co.,  agents 
for  Stone,  Fletcher  tc  Hall,  for  appellant; 
W.  &  A.  Banken  Ford,  for  respondent. 


Pbobate. 

1882. 
Feb.  11. 
March  14. 


MORBELL  AND  OTHERS  V.  MOB- 
BELL  AND  OTHEBS. 


WiM — Mistake — Insertion  of  Word  toit^i' 
out  Knowledge  of  Testator —  Omission  from 
Probate. 

Where  a  word  is  proved  to  have  been 
inserted  in  a  vnU  without  the  knowledge 
a/nd  authority  of  the  testator,  it  will  be 
omitted/rom  the  probaU. 

Af  being  possessed  of  four  hundred  shares 
in  a  certain  company,  instructed  his  soli- 
citor to  prepare  his  will,  and  directed  that 
all  his  shares  in  the  company  should  be 
bequeathed  to  his  four  nephews.  Through 
inadvertence  the  will  was  so  draum  as  to 
purport  to  bequeath  only  forty  shares  to 
the  four  nephews.  The  will  waa  not  read 
over  to  the  testator  before  execution,  a/nd 
he  never  knew  that  the  word  *^  forty  "  Jiod 
been  inserted. 

The  Court  granted  probate  of  the  will, 
omitting  the  word  "forty'*  wherever  it 
occurred. 

Fulton  V.  Andrew  (44  Law  J.  Kep. 
Fkx)b.  &  M.  17 ;  Law  Eep.  7  H.L.  Cas. 
iiS)  followed. 

John  Morrell  died  at  Birkdale,  Lanca- 
shire, on  the  16th  of  June,  1881,  having 
duly  earacuted  a  will  on  the  19th  of  Janu* 
ary,  1880,  and  a  codicil  thereto  on  the 
lllJi  of  Jane,  1881.  Both  tliese  instru- 
ments were  propounded  by  the  four  plain- 
tiff, who  were  the  nephews  of  the  de- 
ceased. 

The  statement  of  claim  alleged  that  the 

H 


50 


PHOBATE,  DIVORCE  AND  ADMIRALTY  DIVISION. 


pr.  S. 


Morrell  v.  Morrellj  Prob, 

testator  bad  bequeathed  to  the  plaintiff  all 
bis  fully  paid  up  shares  in  a  joint  stock 
company,  called  "John  Morrell  &  Com- 
pany (Limited),"  but  that  the  word  "  forty  " 
had  been  inserted  in  the  will,  thus  limit- 
ing the  number  of  shares  bequeathed  to 
the  plaintiffs ;  and  that  the  word  had  been 
inserted  by  mistake  and  without  the 
knowledge  and  authority  of  the  testator. 
The  plaintiflfe  asked  that  the  word  "forty" 
might  be  omitted  from  the  probate  of  tibe 
will  wherever  it  occurred. 

The  defendants — who  were  the  executors 
appointed  by  the  will — and  the  residuary 
legatees  denied  in  their  statement  of  de- 
fence the  allegation  that  the  word  "  forty  " 
had  been  inserted  without  the  knowledge 
and  authority  of  the  testator. 

The  case  waa  tried  before  the  Preadent 
of  the  Division  and  a  special  jury. 

Inderwickf  Q,C,y  and  C,  A,  Middleton, 
for  the  plaintifik. 

Sir  H,  S.  Giffardy  Q,C.,  and  Bayford, 
for  the  defendants. 

Dr.  Deane,  ©.(7.,  and  JET.  B,  Deane,  for 
the  residuary  legatees. 

It  appeared  that  the  testator  had  for- 
merly carried  on  an  extensive  business  as 
a  provision  merchant  at  Liverpool,  with 
branch  establishments  at  several  other 
places,  and  that,  about  two  years  before 
his  death,  the  concern  had  been  converted 
into  a  Umited  company,  bearing  the  title 
of  "  John  Morrell  &  Ck>mpany  (Limited)." 
The  testator  was  the  chairman  of  the 
company,  and  the  holder  of  400  B  shares, 
which  were  fully  paid  up,  and  which  re- 
presented the  sum  of  40,000^.  His  four 
nephews — ^the  plaintifis — who  had  formerly 
assisted  him  in  the  business,  were  ap- 
pointed officers  of  the  company. 

Mr.  William  Alfred  Jevons,  solicitor, 
of  Liverpool,  was  called  as  a  witness,  and 
stated  that  the  will  of  the  testator  had 
been  prepared  by  him;  that  the  testator 
had  expressed  his  wish  to  bequeath  an 
annuity  of  1,000^.  a  year  to  his  wife,  with 
various  annuities  and  legacies  to  other 
parties ;  and  had  also  directed  that  all  his 
B  shares  in  "John  Morrell  &  Company 
^Limited)"  should  be  bequeathed  to  his 
four  nephews  to  enable  them  to  conduct 
the  business  of  the  company.  Affcer  re- 
ceiving these  instructions  the  witness  pre- 


pared a  draft  will,  which  he  afterwards 
sent  to  a  conveyancing  counsel  in  London 
to  be  settled.  In  his  draft  he  bad  used 
(with  reference  to  the  bequest  to  the  testar 
tor's  four  nephews)  the  words  ''all  my 
B  shares,''  but  the  counsel  who  settled  the 
draft  had  inadvertently  inswted  the  word 
"  forty  "  after  "  my."  Mr.  Jevons  further 
stated  that  when  he  read  the  will  as  finally 
engrossed  for  execution  he  noticed  the 
word  "forty,"  but  that  it  did  not  then 
occur  to  him  that  its  insertion  was  ma- 
terial. 

He  also  stated  that  the  testator,  at  the 
time  when  he  executed  the  wOl,  was  veiy 
ill,  and  the  whole  of  the  will  was  not  read 
over  to  him. 

The  effect  of  Mr.  Jevons's  evidence  is 
more  fully  stated  in  the  summing-up. 

The  widow  of  the  testator  had  been 
examined  by  commission,  and  had  sworn 
that  both  before  and  after  the  date  of  the 
will  he  had  told  her  that  he  had  left 
shares  in  the  company  to  the  valae  of 
10,000^.  to  each  of  his  nephews ;  and  evi- 
dence to  the  same  effect  was  given  by 
another  witness. 

The  President  (Sir  James  Hannsn), 
in  summing  up  the  case  to  the  jury,  made 
the  following  observations :  This  case, 
though  it  may  appear  simple  in  itself,  is 
one  of  very  great  importance  with  refer- 
ence to  other  cases  hereafter,  in  which  the 
facts  may  not  be  so  clear  as  they  appear 
to  be  here.  There  can  be  no  graver  ques- 
tion brought  into  a  Court  of  law  than  the 
question.  What  is  a  man's  last  wiU  f  when 
he  IB  dead  and  no  longer  able  to  speak  for 
himself,  and  his  property  has  to  be  distri- 
buted according  to  the  particular  words 
that  have  been  used  in  a  particular  instru- 
ment. The  law  has  established  certain 
rigid  safeguards  in  order  to  have  attested 
evidence  of  what  such  intention  was  ;  and 
no  amount  of  proof  that  a  man  intended 
to  give  A  or  B  the  whole  or  part  of  his 
property  avails.  He  must  put  his  inten- 
tions in  writing,  and  that  writing  and  his 
signature  to  it  must  be  attested  by  two 
witnesses.  If,  therefore,  a  mistaJce  is 
made,  it  matters  not  how  plainly,  in 
leaving  out  words,  however  much  we 
may  regret  their  omission,  we  cannot, 
after  his  death,  correct  that,  because  his 
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intention  would  not  have  been  put  into 
writing  and  attested  as  the  law  requires. 

There  is  a  second  class  of  mistake  which 
may  be  put  at  the  other  extreme — ^that  is, 
where  words  are  inserted  of  which  the 
testator  knows  nothiog.  To  take  a  fiuni- 
liar  instance.  Suppose  people  about  the 
testator  at  the  time  of  his  death  fraudu- 
lently take  his  instructions  to  leave  his 
property  to  certain  persons,  introduce 
into  the  will  their  own  names  instead,  and 
say,  "I  leave  to  Tom  Smith  10/.,"  Ac., 
and  never  read  that  to  him.  In  that  case 
you  may  strike  out  the  passage,  because 
he  did  not  know  it  was  there  or  intend 
that  it  should  be,  and  therefore  it  was  not 
his  will  in  any  sense  of  the  word.  But 
there  is  a  middle  case,  and  this  is  some- 
what of  that  kind.  It  is  the  case  of  a 
man  who  feels  himself  unable  to  express 
his  intentions  in  a  legal  and  formal  man« 
ner  or  phrase,  and  who  confides  to  some- 
body else  the  duty  of  expressing  them.  I 
should  say  that,  in  the  majority  of  cases 
where  a  lawyer  is  employed,  that  is  the 
state  of  things.  The  testator  prefers  to 
rely  on  the  judgment  and  skill  of  a  trained 
mind  to  express  his  wishes  rather  than  to 
run  the  risk  of  selecting  words  himself; 
and  when  that  is  the  case  he  adopts  the 
words  used  by  that  person  just  as  though 
they  were  his  own.  There  is  also  a  <Uf- 
ferenoe  between  the  case  of  his  referring  it 
to  a  particular  person  to  express  his  wishes 
and  that  person  making  the  mistake,  and 
himself  knowing  what  his  own  wishes  are 
and  setting  about  to  express  them  and 
making  a  mistake.  He  might  foolishly 
attempt  to  use  technical  language.  If,  for 
instance,  he  had  put  down  heirat-law 
when,  in  fact,  he  meant  next-of-kin,  he 
must  bear  the  consequences }  and  so,  if  he 
trusts  to  anybody  else  to  express  his  wishes 
and  adopts  the  words  used  by  that  person 
as  his  own,  then  that  alone  can  remain  as 
the  evidence  of  his  intention.  You  must 
bear  these  observations  in  mind  while  I 
comment  on  the  particular  questions  which 
I  trust  will  lay  die  foundation  for  a  dear, 
if  not  perfectly  satis&otory,  conclusion  in 
this  case. 

As  the  case  is  presented  in  the  plead- 
ings, the  alleged  mistake  is  that  the  word 
''forty"  has  been  introduced  throughout 
the  will  before  the  word  ''sharest"     Ip 
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order  to  see  whether  there  was  the  par- 
ticular mistake  of  the  insertion  of  the 
word  "  forty  "  before  "  shares,"  or  whether 
there  was  any  other  mistake  in  the  draw- 
ing up  of  that  clause,  it  is  well  to  look,  in 
the  first  instance,  to  the  instructions  which 
were  given  by  the  deceased  to  Mr.  Jevons. 
In  that  document  there  is  no  mention 
whatever  of  the  number  of  shares;  but 
the  testator's  property,  which  we  now 
know  was  of  the  value  of  40,000^.  in  the 
company,  is  spoken  of  simply  as  his  shares. 
There  is  no  mention  of  anything  but 
shares,  and  that  continues  throughout  all 
the  documents  down  to  the  time  when  the 
draft  is  sent  back  by  the  counsel  to  Mr. 
Jevons.  The  instructions  or  directions  to 
counsel  to  draw  the  will  also  only  mention 
''  shares,"  without  any  reference  to  num- 
ber ;  but,  fi.x>m  some  cause  or  other  which 
is  not  explained,  the  counsel  who  drew 
the  will  inserted  into  his  draft  the  word 
"  forty  "  before  "  shares  "  wherever  it  be- 
came necessary. 

The  first  question  I  ask  you  is,  Was 
there  a  mistake  at  all  in  that  9  Now  the 
evidence  of  Mr.  Jevons  is  quite  dear  upon 
the  subject,  that  whenever  the  matter  was 
discussed  the  reference  was  to  the  whole 
number  of  the  shares  as  being  intended 
for  the  nephews.  The  wife,  whose  depo- 
sition has  been  read,  is  equally  clear: 
that  her  husband  always  q)oke  of  the 
whole  ^f  his  shares  as  intended  for  his 
nephews,  and  a  friend  has  been  called  who 
speaks  to  the  same  effect.  I  should 
imagine,  therefore,  that  you  would  come 
to  &e  oondusion  that  there  is  a  mistake 
in  the  manner  in  which  that  dause  is 
drawn.  But  that  leads  to  the  second 
question — namdy.  Whether  the  mistake 
was  in  putting  in  the  word  "  forty  "  at  all 
and  in  not  leaving  it  as  it  was  in  the  in- 
structions, '^  my  shares  in  the  company  " ; 
or  does  the  mistake  consist  in  not  having 
put  in  the  proper  number,  four  hundred, 
instead  of  forty  ?  It  is  true  that  if  four 
hundred  had  been  put  in  it  would,  we 
know,  have  correctly  carried  out  the  in- 
tention as  Mr.  Jevons  and  the  wife  believe 
it  to  have  been ;  but  it  is  not  because  it 
would,  in  fact,  have  carried  out  his  inten- 
tion that  therefore  that  is  the  way  it 
should  have  been  expressed  in  his  will; 
and  I  should  say  that  the  more  correct 
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way  of  drawing  a  will  from  such  instruo- 
tions  as  these  is  not  to  insert  a  number 
which  may  lead  to  a  mistake,  as  you  see  it 
has  done  in  this  unfortunate  case,  but  to 
use  the  general  words  which  prevent  the 
possibility  of  a  mistake — ^namely,  by  say- 
ing "all  my  shares,"  or  "the  shares/' 
which  equally  implies  it.  Did,  then,  the 
mistake  consist  in  inserting  any  number 
or  in  not  inserting  the  proper  number  ? 

The  third  question  which  I  leave  to  you 
is,  Did  the  testator  know  of  the  inserting 
of  the  word  "  forty  "  1  In  considering  this 
question  bear  this  particularly  in  your 
minds — Did  he  know  of  the  fact  that  the 
word  "  forty  "  was  there  1  That  depends 
on  Mr.  Jevons's  evidence,  and  I  am  sorry 
that  we  should  be  left  in  some  uncer- 
tainty as  to  what  really  took  place.  Mr. 
Jevons  went  on  the  10th  of  July  with 
the  draft  which  had  been  prepared  by 
counsel,  and  so  fully  did  it  to  his  mind 
embody  the  wishes  of  the  testator  that  he, 
as  a  matter  of  prudence,  had  it  then  and 
there  executed ;  and  the  question  is,  Did 
he  read  that  document  over  to  the  tester 
tor?  I  am  sorry  to  say  Mr.  Jevons  is 
not  able  to  say  whether  he  did  or  not, 
but  you  will  remember  that  he  himself 
said  that  would  be  the  usual  course ;  but 
at  the  present  moment  he  says,  "  My  re- 
collection is  indistinct  upon  the  point  as 
to  the  extent  to  which  I  went  into  the 
draft  will  with  the  testator."  But  he 
speaks  with  confidence  as  to  the  follow- 
ing :  **  I  read  the  passages  which  made 
alterations  in  the  draft  which  he  had  had 
in  his  possession."  I  am  sony  we  have 
not  more  distinct  recollection  of  what  took 
place.  I  can  only  say  it  seems  most  un- 
usual not  to  do  one  or  other  of  these  two 
things — ^namely,  either  to  read  over  the 
whole  of  the  documents  which  the  party  is 
about  to  sign,  or  to  go  through  it,  passage 
by  passage,  and  say  there  is  a  clause  to 
this  effect  and  a  clause  to  that  effect,  and 
so  on.  In  some  states  of  a  testator's 
health,  or  in  some  states  of  a  testator's 
mind,  disturbed  by  pain,  it  might  be  expe- 
dient to  shorten  tibe  process ;  but  in  some 
way  or  other,  so  far  a«  my  experience  goes, 
I  should  say  it  is  the  practice  of  solicitors 
either  to  r^id  over  the  whole  instrument, 
or  to  read  and  explain,  clause  by  clause, 
the  effect  that  aacb  clause  would  have. 


Unfortunately  Mr.  Jevons  does  not  en- 
able us  to  judge  by  his  evidence  what 
course  he  did  pursue,  and  you  have  to 
draw  your  inference;  but,  remembering 
that  this  was  the  document  which  he 
then  got  the  testator  to  sign  as  a  valid  will, 
it  wUl  be  for  you  to  say  whether  you  do 
not  come  to  the  conclusion  that  Mr.  Jevons 
did  either,  by  reading  the  whole,  or  in 
some  way  or  other  call  his  attention  to 
the  several  matters  of  his  will.  He  does 
say  he  read  the  passages  which  made  al- 
terations in  the  draft  which  he  had  had  in 
his  possession.  But  then  there  comes  a  very 
important  fact :  he  called  his  attention  to 
the  question  of  the  legacy  duty,  and  that 
is  repeated  twice  over  in  the  will.  He 
had  the  draft  with  him,  and  he  says  that 
as  to  one  of  these  alterations  in  which  the 
word  "forty"  occurs,  he  made  it  himself 
upon  the  draft.  As  to  the  other,  he  is 
rather  under  the  impression  that  he  made 
it  at  his  office,  for  tiie  purpose  of  making 
the  one  part  of  the  draft  consistent  with 
the  other.  But  with  regard  to  that  alter- 
ation which  he  made  at  the  time,  you  will 
have  to  say  whether  you  do  or  do  not  be- 
lieve that  he  read  that  passage  to  him  in 
which  the  word  "forty'  undoubtedly  oc- 
curs. Therefore,  the  two  questions  which 
ou  have  to  consider  as  to  that  are,  Did 
e  read  or  bring  to  the  testator's  notice 
the  one  particular  instance  in  which,  at 
any  rate,  the  word  "  forty "  was  inserted 
before  "  shares  "  1 

Upon  the  fourth  question,  "  Did  he  ap- 
prove of  the  words  used  as  the  expression 
of  his  wish  ? "  I  must  more  fhlly  explain 
what  I  have  already  suggested.  When 
you  employ  a  lawyer  to  draw  either  a  will 
or  a  deed  which  requires  skill,  you  rely  on 
his  skill,  and,  of  course,  you  rely  on  his 
integrity ;  and  when  he  tells  you,  "  I 
have  drawn  this  will  according  to  your 
instructions,"  and  he  puts  it  before  you  to 
sign,  do  not  you  adopt  his  words  as  ex- 
pressing your  wish)  I  do  not  wish,  as 
far  as  tiiis  is  a  question  of  fact,  to  take  it 
out  of  your  hands ;  but  speaking  for  my- 
self, it  appears  to  me  the  man  does  approve 
of  the  words  which  his  solicitor  puts  in 
for  him ;  and  this  seems  to  divide  itself 
again  into  two  parts  :  Did  he  approve  of 
the  particular  words  being  used,  as  ihe 
expression  of  his  will— that  is,  did  he  ap- 
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prove  of  such  passages  as  his  attention 
was  particularly  directed  to ;  or  generally, 
did  he  approve  the  whole  will,  as  express- 
ing his  wishes!  When  a  man  leaves  his 
BoUcitor  to  draw  a  will,  does  he  not  say  in 
effect, ''  I  do  not  know  how  to  do  it.  I 
rely  on  yon,  and  I  accept  your  words  as 
though  I  had  the  power  to  do  it." 

The  next  question  is,  Did  he  understand 
the  effect  of  the  words  %  He  wa«  a  man 
in  faUing  health  and  nervous,  and  business 
had  become  so  distasteful  to  him  that  he 
did  not  open  his  letters.  Mr.  Jevons  him- 
self also  in  two  instances  wrote  the  word 
**  forty"  in  with  his  own  hand,  and  did 
not  understand  or  notice  what  the  effect 
was.  You  probably  therefore  would  come 
to  the  conclusion  that  the  testator  was 
equally  as  wanting  in  observation  as  Mr. 
Jevons,  and  did  not  understand  the  mean- 
ing of  the  words. 

Lastly,  Did  he  intend^his  nephews  to 
have  all,  or  only  the  forty  shares  f  That 
is  a  question  upon  which  probably  you 
will  have  no  difference  of  opinion ;  but  I 
have  put  the  question  in  order  that  we 
may  have,  as  far  as  counsel  and  myself 
can  foresee,  everything  that  may  be  neces- 
sary for  determining  the  law  of  the  casCi 
after  you  have  decided  the  facts. 

The  jury  found  as  follows:  first,  that  the 
words  were  inserted  by  mistake;  secondly, 
that  the  particular  mistake  was  in  insert- 
ing the  word  "forty";  thirdly,  that  the 
testator  did  not  know  of  the  insertion  of 
the  word,  and  that  the  will  was  not  read 
over  to  him;  fourthly,  that  he  did  not 
approve  of  the  word  being  used — ^that  is, 
that  he  instructed  his  solicitor  as  to  the 
whole  of  the  shares,  and  only  approved  of 
the  draft  upon  the  supposition  that  the 
solicitor  had  carried  out  his  wishes ; 
fifthly,  that  he  did  not  understand  the 
effect  of  the  words  used ;  sixthly,  that  he 
intended  the  nephews  to  have  all  the 
shares. 

Cur,  adv,  vuU, 

The  Pbesibent  (Sib  Jaicbs  Hannen) 
(on  March  14). — I  postponed  my  judg- 
ment in  this  case  because  I  thought  that 
a  case  which  was  pending  before  the  Privy 
Council  would  have  some  bearing  upon 
the  question ;  but  as  the  decisLon  there  ap 
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pears  to  have  been  based  upon  a  different 
point,  I  will  proceed  to  give  my  judgment 
upon  the  facts  as  proved  at  the  trial. 

The  finding  of  the  jury  has  disposed  of 
the  whole  matter ;  and  by  the  light  of 
their  verdict  it  appears  that  the  testator 
intended  to  leave  all  his  shares  in  a  par- 
ticular company  to  his  four  nephews ;  and 
he  gave  instructions  to  that  effect  to  his 
solicitor,  who  embodied  them  in  writing, 
and  sent  them  to  a  conveyancing  counsel 
in  London,  with  instructions  to  settle  the 
will.  In  the  instructions  for  the  will  the 
solicitor  (as  directed  by  the  testator)  had 
used  the  words  "  all  my  £  shares,"  but  in 
diafbing  the  will  the  counsel  inadvertently 
introduced  the  word  "  forty  "  after  "  my." 
Although  the  solicitor  saw  this  it  never 
attracted  his  attention,  and  he  did  not 
realise  the  effect  which  the  word  "  forty  " 
would  have  upon  the  disposition  of  the 
shares.  He  said,  and  the  jury  arrived  at 
the  conclusion  that  what  he  said  was  cor- 
rect, that  he  never  informed  the  testator 
that  the  word  had  been  introduced,  and  it 
was  proved  by  other  evidence  that  the  will 
was  never  read  over  to  the  testator.  The 
jury  found  that  the  latter  never  authorised 
the  insertion  of  the  word  "forty,"  and 
that  he  signed  the  will  in  the  belief  that 
it  had  carried  out  his  intentions,  which 
were  that  all  his  shares  should  be  given  to 
his  nephews. 

The  case  of  Harter  v.  Harter  (1)  was 
cited,  where  I  held  that  where  the  testator 
had  seen  the  words  of  his  will  and  adopted 
them,  the  language  could  not  be  changed 
so  as  to  conform  to  his  proved  intentions. 
The  circumstances  of  this  case  are  different; 
but  I  think  they  come  within  the  decision 
of  the  HousiB  of  Lords  in  FuUon  v.  Atit 
drew  (2).  It  was  there  held  that  where 
a  clause  in  a  will — the  case  before  the 
House  being  one  of  a  residuary  bequest — 
has  been  introduced  without  the  know- 
ledge and  authority  of  the  testator,  it  may 
be  rejected.  The  same  principle  must,  of 
course,  be  applicable  in  the  case  of  a  single 
word  which  has  been  inserted  without  his 
knowledge  and  authority ;  and,  therefore, 
following  FuUan  v.  Andrew  (2),  I  direct 

(1)  42  Law  J.  Rep.  Prob.  &  M.  1 ;  Law  Rep. 
3  P.  &  D.  11. 

(2)  44  Law  J.  Rep.  Prob.  &  M.  17 ;  Law  Rep. 
7  H.L.  Gas.  448. 
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probate  of  the  will  to  issue,  omitting  the 
word  "  forty  "  wherever  it  occurs.  Fortu- 
nately that  leaves  no  ambiguity  in  the 
will,  which  will  read  just  as  well  without 
the  word.  The  costs  will  be  paid  out  of 
the  shares. 


Solicitors — Field,  Roscoe  &  CJo.,  agents  for 
Bateson  k,  Co.,  Liyerpool,  for  plaintifb; 
Sharpe,  Parkers,  Pritchard  k,  Sharpe,  agents 
for  Jevons,  Ryley  &  Style,  Liverpool,  for  de- 
fendants; Walker,  Son  U  Field,  agents  for 
Field  k.  Weightman,  Liverpool,  for  the  re- 
siduary legatees. 


)BCE.    1 

82.     y 

.21.    J 


Divorce. 

1882 
Feb 


WILLIAMSON  V,  WILLIAMSON 
AND  BATES. 


Desertion — Divorce — Conviction  of  Wife 
for  Felony. 

A  wife  who  had  before  her  Tnarriage  been 
a  domestic  eerva/rU  was,  within  a  month 
after  the  marriage,  sentenced  to  six  morUhs* 
imprisonment  for  larceny.  Upon  the  ex- 
piration of  her  sentence  she  returned  to 
domestic  service,  and  she  afterwards  re- 
quested her  hushamd  to  resu/me  cohabitation, 
but  he  refused  to  do  so,  on  account  of  her 
conviction.  Two  years  afterwards  he  dis- 
covered thai  she  was  living  in  adultery,  and 
he  then  commenced  a  suit  for  a  dissolution 
of  marriage: — Held,  that  the  petitioner 
had  not  been  guilty  of  desertion  conducing 
to  his  unfe*s  adultery. 

Semble  that  the  conviction  of  a  wife  for 
a  criminal  offence  will  not  justify  her  hus- 
ba/nd  in  refusing  to  cohabit  with  her,  and 
that,  if  his  refusal  to  do  so  conduces  to  her 
adultery,  he  wiU  not  be  entitled  to  any 
relief. 

This  was  a  husband's  petition  for  dissolu- 
tion of  marriage.  Neitiier  the  respondent 
nor  ihe  co-respondent  had  appeared,  and 
the  case  was  tried  before  ihe  IVesident  of 
the  Division  without  a  jury. 

The  parties  were  married  in  1879,  the 
respondent  having  previously  been  a 
domestic  servant.  About  a  fortnight  after 
the  marriage  she  was  apprehended  upon  a 
charge  of  larceny,  and  she  was  afterwards 
sentenced  to  six  months'  imprisonment. 


Upon  the  expiration  of  her  aentonfie  she 
returned  to  domestic  service^  and  soon 
afterwards  requested  the  petitioner  to 
resume  cohabitation,  but  he  refused  to  do 
so,  because  she  had  been  convicted  of 
felony. 

The  petitioner  saw  nothing  of  his  wife 
for  two  years,  when  he  discovered  that  for 
a  year  and  a  half  she  had  been  living  in 
adultery  with  the  co-respondent,  and  he 
then  commenced  the  present  suit. 

Searle,  for  the  petitioner. 

The  President  (Sir  James  Hannxn). 
— The  conviction  and  imprisonment  of  a 
husband  or  wife  for  an  offence  against  the 
criminal  law  is  no  justification  to  the  other 
party  for  refusing  to  live  with  him  or  her. 
However  painful  it  may  be  for  a  respect- 
able man  to  have  a  wife  who  has  been 
convicted  of  felony,  such  conviction  will 
not  justify  him  in  this  Court  for  having 
deserted  her.  It  sometimes  happens  that 
wives  leave  husbands  who  have  been  con- 
victed of  infamous  crimes,  and  yet  those 
husbands  are  legally  entitled  to  cohabita- 
tion with  them.  In  this  case  I  have  to 
consider,  not  only  whether  there  was 
desertion  by  the  husband  without  legal 
excuse,  but  also  whether  that  desertion 
has  tended  to  bring  about  her  adultery. 
It  appears  that,  after  coining  out  of  prison, 
she  did  not  go  to  her  husband,  but  returned 
to  service,  and  got  a  living  in  the  manner 
she  had  done  before  her  marriage,  and  that 
after  his  refusal  to  receive  her  she  again 
returned  to  service.  I  do  not  think,  there- 
fore, that  the  refusal  of  the  husband  to 
resume  cohabitation  with  the  respondent 
at  the  time  she  presented  herself  to  him 
can  be  said  to  have  conduced  to  her 
adultery,  and  therefore  I  pranoonce  a 
decree  nisi,  with  costs  agamst  the  co- 
respondents 

Solicitors— Botterell  k  Roche,  for  petitkmer. 
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THE  DOUGLAS. 


Admiralty. 

1882 
April  19 

Damage  by  OolUsion — Wre€k — Liability 
of  Owner. 

When  a  vessel  has  been  sunk  in  a  na^ 
vigahie  river ^  ii  is  the  duty  of  the  person 
io4o  Jkos  the  possession^  nwnagement  and 
control  of  her,  to  take  precautions  to  pre' 
vent  other  vessels  from  being  injured  by  the 
wreck,  and  he  will  be  liable  for  any  injuries 
received  by  other  vessels  from  the  wreck,  if 
they  could  have  been  prevented  by  reason- 
able skid  and  care  on  his  part. 

This  was  an  action  by  the  owners  of  the 
steamship  Mary  Nixon  against  the  owners 
of  the  steamship  Douglas  for  damage  by  col- 
lision. Tha  Douglas,  by  her  unskilful  naviga- 
tion, came  into  collision  with  the  steamship 
Duke  of  Btickingham  in  Gravesend  Beach 
about  6.30  on  the  27th  of  October,  1881, 
and  sank  soon  afterwards.  At  midnight 
the  Mary  Nixon  came  into  coLUsion  with 
the  wreck.  Immediately  after  the  first 
accident  the  owners  of  the  Douglas  com- 
mnnicated  with  the  underwriters,  in  order 
that  they  might  take  proper  measures  to 
have  the  vessel  raised  and  repaired. 

BuUy  Q.C.,  and  Gaimford  Bruce,  were 
for  the  plaintifk 

Myburgh,  Q.Cf  and  Bueknill,  were  for 
the  defendants. 

The  facts  and  questions  arising  in  the 
case  are  sufSciently  shewn  by  the  following 
judgment : 

Sib  R.  J.  Phillimore. — This  is  an 
action  for  damages,  in  consequence  of  a 
collision  between  the  screw  steamship 
Mary  Nixon  and  another  screw  steamship, 
the  Douglas,  It  occurred  in  Gravesend 
Reach,  at  midnight  on  the  27th  of  October, 
1881.  The  Douglas  had  previously  come 
into  collision  with  the  steamship  the 
Duke  of  Buckingham,  and  had  in  conse- 
quence sunk. 

It  is  admitted  that  the  collision  with 
the  Duke  of  Buckingham  was  due  to  the 
n^ligent  navigation  of  the  Douglas,  At 
the  time  of  the  collision  between  the 
Mary  Nixon  the  Douglas  was  lying  sunk 


in  the  river,  about  mid-channel,  with  one 
of  her  masts  above  water. 

The  contention  of  the  Mary  Nixon  was 
that  it  was  the  duty  of  the  Douglas  to 
warn  approaching  vessels  of  the  wreck, 
and  that  no  sUch  warning  was  given,  and 
therefore  that  she  was  responsible  for  the 
damage. 

The  defence  of  the  Douglas  is,  that  a 
white  light  was  placed  in  her  main  rigging 
within  a  reasonable  time,  that  the  Mary 
Nixon  was  warned  by  hailing  from  another 
vessel  in  sufficient  time  to  enable  her  to 
avoid  the  Douglas ;  and,  as  an  alternative 
defence,  that  the  defendants  had  wholly 
ceased  to  have  possession,  management  or 
control  of  the  Douglas^  and  therefore  were 
not  responsible. 

To  deal  first  with  the  fiicts : — 

I  am  of  opinion  timt  no  hailing  is  proved. 
I  have  consulted  the  Trinity  Masters,  and  I 
agree  with  them,  that  a  reasonable  time 
had  elapsed  between  the  collision  with  the 
Duke  of  Buckingham  and  the  collision 
with  the  Mary  Nixon,  for  giving  some 
warning  to  approaching  vessels  of  tibe  po- 
sition of  the  Douglas,  and  that  the  means 
for  such  warning  could  have  been  obtained 
without  difficulty. 

It  appears  that  a  light  was  put  up  in 
the  main  rigging  of  the  Douglas  after  her 
collision  with  the  Duke  of  Buckvngham, 
which  light  remained  till  the  Douglas 
sank ;  but  at  the  time  of  the  collision  with 
the  Mary  Nixon  there  appears  to  have 
been  no  light  exhibited  and  no  kind  of 
warning  given. 

I  have  now  to  deal  with  the  question  of 
law  arising  on  these  facts : — 

The  plalntLQ&  contend  that  the  Douglas, 
having  had  her  lights  knocked  out  by  the 
previous  collision,  was  bound  to  adopt 
some  measures  of  warning,  by  lights  or 
otherwise,  to  approaching  vessels. 

The  defendants  say,  that  there  being  no 
persons  left  on  board  the  Douglas,  it  was 
not  the  duty  of  any  private  person  to  give 
such  warning,  but  that  it  became  a  matter 
for  the  intervention  of  public  authority, 
as  that,  during  the  period  between  the 
crew  leaving  the  ship  and  the  intervention 
of  the  public  authority,  the  risk,  however 
unfortunate,  must  be  borne  by  the  public — 
that  in  this  case,  although  there  was  an 
animus  revertendi,  still  the  control  and 
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possession   of   the  ship  had  heen  given 
up. 

I  confess  I  listened  to  this  argument 
with  great  alarm ;  the  consequences  of  such 
a  doctrine  are  fraught  with  danger  to  the 
interests  of  navigation,  and  also  to  human 
life.  It  is,  however,  not  necessary,  with 
the  view  which  I  take  of  this  case,  to  de- 
cide the  exact  point  where  the  private 
obligation  ends,  and  that  of  the  public 
authority  begins.  Two  cases  were  relied 
upon — Brown  v.  Mallett  (1)  and  W7dt6  v. 
Crisp  (2). 

The  principle  of  law  applicable  to  cases 
of  this  description  appears  to  me  to  be 
contained  in  the  judgment  of  Baron  Al- 
derson  in  White  v.  Crisp  (2),  citing  the 
opinion  of  Mr.  Justice  Maule  in  Broum  v. 
MaMeit  (1).  For  the  learned  baron  states 
that  in  Brown  v.  Mallett  (1)  the  Judge 
says  that  '^  it  is  the  duty  of  a  person  using 
a  navigable  river  with  a  vessel  of  which 
he  is  possessed  and  has  the  control  and 
management,  to  use  reasonable  skill  and 
care  to  prevent  mischief  to  others ;  and  he 
adds,  that  his  liability  is  the  same,  whe- 
ther his  vessel  be  in  motion  or  stationary, 
floating  or  aground,  under  water  or  above 
it,"  and  this  dictum  is  approved.  Now, 
in  my  opinion,  it  has  be^  proved  that 
the  possession,  management  and  control  of 
the  Douglas  were  not  abandoned  by  her 
master  and  crew,  and  consequently  that 
their  duty,  continued  up  to  the  time  of  the 
collision  with  the  Mary  Nixon.  I  must 
therefore  pronounce  for  the  plaintiffB. 


Solicitors — Gtollatly,  Son  k  Co.,  for  plaintiffs; 
W.  A.  Cramp  &  Son,  for  defendants. 


aALTY.  1 
82.        \ 
).  7.      J 


THE   MIRANDA. 


Admiralty. 
1882, 
Feb. 

Practice  —  Preliminary  Act  —  Amend- 
ment. 

The  Court  will  not  usually  allow  any 
amendments  to  he  made  in  the  Prelimi- 
nary Acts. 

This  was  a  motion  on  behalf  of  the 
plaintiff,  the  owners  of  the  steamship 
Cleanthes,  in  an  action  against  the  Miranda 
for  damage  by  collision,  for  leave  to  amend 
their  Preliminary  Act,  by  inserting  in 
article  7  the  course  and  speed  of  the 
CleantfieSf  which  had  been  omitted,  and 
in  article  12,  after  "the  engines  of  the 
Cleanthes  were  put  full  speed,"  **  astern," 
the  latter  word  having  also  been  omitted. 

PhUlimore,  in  support  of  the  motion. — 
These  are  clerical  errors,  the  words  being 
quite  inadvertently  omitted.  No  pleadings 
have  yet  been  delivered.  The  Preliminary 
Act  was  filed  on  Januaiy  21  by  the  London 
agent,  and  on  the  2nd  of  February  the 
client  in  the  coimtry  had  occasion  to  look 
at  it  for  the  first  time — compared  it  with 
the  draft,  and  then  found  these  omissions. 
No  further  information  has  been  dis- 
covered by  the  plaintiffs  since  the  Act  was 
flod.  The  Vortigem  (1)  is  an  authority  in 
favour  of  the  plaintiffa. 

Myburgh,  for  the  defendants,  was  not 
called  on. 

Sir  B.  J.  Phillimore. — In  deciding 
this  motion  I  shall  adhere  to  the  rule  which 
I  have  always  followed,  and  shall  refuse  to 
allow  any  alteration  in  the  Preliminaiy  Act 
I  am  quite  sure  that  the  great  advantage 
which  the  Court  derives  from  the  Pte- 
liminary  Acts  would  be  lessened  by  allow- 
ing  alterations  to  be  made  in  them.  I 
therefore  dismiss  this  motion  with  costs. 


(1)  5  Com.  B.  Rep.  699;  17  Law  J.  Rep.  C.P. 

227.  Solidtors— Botterell  &  Roche,  for  plaintilb;  T. 

(2)  10  Ezcb.  Rep.  312 ;  23  Law  J.  Rep.  Exch.  Cooper  &  Co.»  for  defendants. 
317. 


(1)  Swa.  518. 
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[IN  THE  COUBT  OF  APPEAL.] 
Admiralty."! 

1882.       >     the  guy  manneriko.* 
July  4     J 

Pilotage,  Compulsory — Damage  by  Col- 
Uaion — Suez  Caiud  ReguUuions. 

By  article  ^  of  the  Regulations /or  the 
NamgcUion  of  the  Suez  Canal  every  ship 
above  100  tons  is  hound  to  take  on  hoard 
OTke  of  ike  companjfs  pilots;  hut  hy  the 
same  article  the  responsibility  for  the 
management  of  the  ship  rests  solely  on  the 
captain,  A  collision  occurred  in  the  canal 
between  two  steamers,  the  W.  H,  and  O.  M,, 
and  was  caused  solely  hy  the  negligence  of 
the  pilot  on  hoard  the  G,  M,  In  an  action 
for  damages  against  the  G.  M., — Held,  hy 
the  Court  of  Appeal  {affirming  the  judgment 
of  Sib  R.  Phillimore),  that  the  owners 
of  the  G.  M,  were  not  exempt  from  liability 
on  the  ground  of  compulsory  pilotage. 

Appeal  from  a  judgment  of  ihe  Ad« 
miralty  Division  (reported  Ante^  p.  17)  on 
a  Special  Case,  from  which  the  following 
facto  appeared : — 

Action  for  damages  by  collision  brought 
by  the  owners  of  the  British  screw  steamdbip 
Wistow  Hall,  of  1,729  tons  register,  against 
the  owners  of  the  British  screw  steamship 
Guy  Mannering,  of  2,817  tons  register. 
The  collision  occurred  in  the  Suez  Canal. 
The  plaintiflb  admitted  that  the  collision 
was  solely  caused  by  the  negligence  of  the 
pilots  who  had  been  taken  on  board  the 
Gruy  Mannering  by  virtue  of  article  4  of 
the  Begulations  for  the  Navigation  of  the 
Saez  Canal.  The  defendants  admitted 
that  the  collision  was  caused  by  the  bad 
navigation  of  the  Guy  Mannering,  and 
that  the  master  and  crew  were  their  ser- 
vants; but  claimed  to  be  exempt  from 
liability  on  the  ground  that  they  were 
compelled  by  the  law  in  force  in  the  Suez 
Canal,  to  which  all  vessels  passing 
through  the  canal  are  subject,  to  give  up 
charge  of  the  navigation  of  their  ship  to 
one  of  the  pilots  employed  by  the  Suez 
Canal  Company,  whom  they  had  taken  on 
board,  and  on  the  ground  that  the  collision 
was  entirely  occasioned  by  his  bad  naviga- 
tion. 

Article  4  of  the  Regulations  for    the 

♦  Coram  Lord  Coleridge,  C.J.;  Brett,  L.J. ; 
and  Cotton,  L. J. 
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Navigation  of  the  Suez  Maritime  Canal  is 
as  follows  : — 

"  Every  vessel  measuring  more  than  one 
hundred  (100)  tons  gross  must  take  on 
board  a  company's  pilot  for  the  whole 
length  of  the  canal,  who  will  indicate  all 
particulars  concerning  the  passage  through. 
The  captain  is  held  responsible  for  all 
groundings  and  accidents  of  whatsoever 
kind  resulting  from  the  management  and 
manoeuvring  of  his  ship. 

^*  Pilots  place  at  the  disposal  of  captains 
of  vessels  their  experience  and  practical 
knowledge  of  the  canal,  but  as  they  cannot 
be  specially  acquainted  with  the  defects 
or  peculiarities  of  each  steamer  and  her 
machinery  in  stopping,  steering,  <&c.,  the 
responsibility  as  regards  the  management 
of  the  ship  devolves  solely  upon  the  cap- 
tain." 

Sir  R.  Phillimore  gave  judgment  for 
the  plaintiffs,  holding  that  the  defendants 
were  liable  for  the  bad  navigation  of  their 
ship  and  the  damages  consequent  there- 
apon. 

The  defendants  appealed. 

Butt,  Q.C.  (with  him  Nelson),  for  the 
defendants. — It  is  found  in  the  Special 
Case  that  the  pilot  was  dejacto  in  charge 
of  the  ship,  and  that  the  collision  was 
caused  by  his  negligence.  The  captain 
was  compelled  under  the  various  articles 
in  force  for  the  regulation  of  the  naviga- 
tion of  the  canal  to  take  a  pilot  on  board, 
and  also  to  pay  the  dues,  so  that  it  is  clear 
that  for  some  purposes  the  pilotage  was 
compulsory.  Section  388  of  the  Merchant 
Shipping  Act,  1854,  shews  that  a  ship- 
owner is  not  liable  for  loss  or  damage 
occasioned  by  the  fault  or  incapacity  of 
any  pilot  where  pilotage  is  compulsory; 
and  although  the  application  of  that  sec- 
tion is  by  section  330  confined  to  the 
United  Kingdom,  yet  it  embodies  the 
general  principle  of  law  that  a  shipowner 
is  not  liable  for  the  acts  of  a  pilot  whom  he 
is  obUged  by  compulsion  of  law  to  employ 
— Lucey  v.  Ingram  (1)  and  The  General 
Steam  Navigation  Company  v.  The  British 
and  Colonial  Steam  Navigation  Company 
(2).     Where  pilotage  is  compulsory  the 

(1)  6  Mee  &  W.  302;  9  Law  J.  Rep.  Kxch. 
196. 

(2)  37  Law  J.  Rep.  Exch.  194 ;  in  error,  38 
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relation  of  master  and  servant  does  not 
exist  between  the  shipowner  and  the  pilot, 
so  that  the  maxim  qui  facU  per  alium 
facit  per  se  is  not  applicable,  and  conse- 
quently no  liability  is  created  in  the  ship- 
owner for  the  acts  of  the  pilot — The 
HaUey  (3).  Article  4,  moreover,  is  uUra 
vires  \  the  company  have  no  power  under 
the  Act  of  Concession  to  levy  pilotage 
dues  without  undertaking  the  ordinary 
liabilities  of  compulsory  pilotage.  The 
defendants  consequently  are  not  liable. 

FhiUimore  (with  him  Cohen,  Q.C),  for 
the  plaintiflb,  referred  to  the  Merchant 
Shipping  Act,  1854,  ss.  353  and  376 ;  6 
Geo.  4.  c.  125.  s.  19,  and  The  Maria  (4). 
He  was  then  stopped  by  the  Court. 

Lord  Coleridge,  C.J. — I  am  of  opinion 
that  the  judgment  of  the  Court  below  is 
correct,  and  for  the  reasons  there  given. 

Brett,  L.J. — I  am  of  the  same  opinion, 
and  for  the  same  reasons.  Two  objections 
have  been  taken,  that,  assuming  the  law  to 
be  within  the  power  of  those  who  passed 
it,  yet,  nevertheless,  since  the  captain 
aUowed  the  pilot  to  act,  the  owners  of  the 
ship  are  not  liable.  Another  point  argued 
was  that  the  persons  who  made  these 
articleB  had  no  authority  to  make  them  so 
far  as  they  impose  and  compel  a  pilot  to  be 
taken  upon  a  ship  and  to  be  paid  for ;  and 
that  any  limitation  of  the  usual  authority 
of  a  pilot  was  ultra  vires.  No  facts,  how- 
ever, have  been  stated  here  to  raise  the 
question  whether  the  authorities  of  the 
country  which  authorised  the  regulations 
for  the  management  of  the  canal  had  power 
to  make  the  regulations.  It  was  said  that 
the  article  compulsorily  imposes  upon  the 
captain  of  a  ship  the  necessity  of  taking  a 
pilot,  and  that  the  moment  the  navigation 
of  the  ship  is  compulsorily  given  up  to  the 
pilot  the  owner  of  the  ship  is  protected 
from  the  consequences  of  any  act  of  the 
pilot.  In  England  there  are  statutes 
which  make  pilotage  compulsory  in  par- 
ticular ports  of  the  kingdom,  but  none  of 
the  English  statutes  state  what  is  the  duty 

Law  J.  Rep.  Exoh.  97 ;  Law  Rep.  3  Exch.  330 ; 
in  error,  Law  Rep.  4  Exch.  238. 

(3)  37  Law  J.  Rep.  Adm.  33;  Law  Rep.  2 
P.O.  193.  202. 

(4)  1  W.  Rob.  95. 


of  the  pilot  when  so  put  on  board ;  for  it 
is  too  well  known  to  require  any  spedal 
enactment  with  regard  to  it.  The  duty  of 
an  English  pilot  is  without  rule ;  it  is  to 
regulate  and  conduct  the  navigation  of  the 
ship  so  far  as  her  course  is  concerned :  he 
has  no  other  power  on  board  ship  over  the 
ship,  her  discipline,  the  caigo,  or  passen- 
gers on  board. 

The  pilot  has  no  power  with  regard  to 
the  various  matters  which  are  necessary  to 
enable  him  to  perform  that  which  is  his 
recognised  duty:  thus  he  cannot  place 
men  on  the  look-out,  nor  regulate  the  place 
where  they  are  to  be  put.  The  pilot  has 
power  only  to  regulate  and  control  the 
navigation  of  the  ship.  If  a  ship  be  a 
sailing  ship,  it  is  known  that  she  cannot 
be  steered  unless  her  sails  are  put  in  a  par- 
ticular position,  and  therefore,  for  the  pur- 
pose of  steering  the  ship,  the  pUot  on  board 
an  English  sailing  ship  is  the  person  who 
gives  the  orders.  All  the  orders  which  an 
English  pilot  has  to  give  are  the  orders 
necessary  for  the  purpose  of  regulating  the 
ship's  course  upon  the  waters.  He  knows 
the  course  she  has  to  take  and  might  take, 
and  that  is  the  matter  given  up  to  him. 

The  English  law,  applying  certain  prin- 
ciples to  such  an  employment,  has  said 
that  a  man  who  is  compulsorily  put  into  a 
position  in  which  he  is  by  his  employ- 
ment to  exercise  those  powers,  is  not  a 
person  who  in  the  exercise  of  those 
powers  is  to  act  according  to  the  directions 
of  others,  but  is  put  there  to  exercise  the 
powers  himself,  and  the  owners  are  not 
bound  to  give  him  orders.  He  is  put 
upon  the  owners  compulsorily  for  that 
purpose ;  and  so  far  as  ijie  exercise  of  those 
known  powers  are  concerned,  if  any 
damage  arises  in  the  course  of  the  ship 
upon  the  waters  by  reason  of  his  regulat- 
ing the  course  of  the  ship,  the  owners  are 
not  liable.  But  if  the  course  of  the  ship 
is  wrong  in  consequence  of  the  want  of  a 
look-out  man,  yet,  although  the  pilot  has 
given  the  orders,  the  fault  is  not  solely  the 
fault  of  the  pilot,  but  is  the  fault  of  part  of 
the  crew,  and  the  owner  is  liable.  So  if 
the  man  at  the  wheel  has  an  order  given 
to  him  to  steer  a  course  which  would  be 
the  right  course,  but  does  not  obey  it  at 
all,  or  is  too  late  in  obeying  it,  then 
although  the  course  of  the  eliip  is  wrong, 
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it  is  not  solely  the  &ult  of  the  pilot,  and 
the  owner  is  therefore  liable.  The  com- 
pulsion  which  arises  in  English  law  is  the 
obli^tory  pajrment  for  the  services  of  the 
pUot,  whether  he  is  taken  on  board  or 
not.  In  The  General  Steams  NavigeUion 
Company  v.  The  British  and  Colonial 
Steam  NavigcUion  Compamy  (2),  the 
master  was  bound  to  take  a  pUot  at 
Dungeness  and  to  pay  for  his  services  as 
fiur  as  Gravesend ;  and  it  was  assumed  for 
the  purposes  of  that  decision  that  although 
the  pilot  might  cease  to  exercise  authority, 
and  that  the  captain  was  not  bound  to 
employ  him  beyond  Yantlet  Creek,  yet 
if  the  captain  was  coming  into  the  Thames 
from  Dungeness,  he  was  bound  to  take 
and  to  pay  the  pilot  all  the  way  to  Graves- 
end;  and  it  was  therefore  held  .that 
although  Gravesend  might  be  within  the 
port  of  London,  where  pilotage  is  not  com- 
pulsoxy,  yet  the  obligation  to  pay  a  pilot 
all  the  way  to  Gravesend  was  a  compul- 
sion on  the  captain  in  the  sense  that  if 
he  allowed  the  pilot  to  act,  the  owner 
would  not  be  liable.  The  case  of  Luoey  v. 
Ingram  (1)  is  not  applicable,  and  was 
decided  solely  on  the  interpretation  of  6 
Geo.  4.  c.  125.  s.  55,  which  relieved  the 
shipowner,  although  the  pilotage  was  not 
compulsory,  if  the  pilot  was  acting  under 
the  provisions  of  the  Act,  the  pecmliarity 
of  which  was  that  it  did  away  with  the 
necessity  of  compulsory  pilotage. 

The  whole  foundation  of  the  "Rngliftb 
law  is  that  a  person  who  is  oompulsonly 
put  upon  you  so  that  his  acts  cannot  be 
r^ulated  is  not  in  the  position  of  a  ser- 
vant; for  directions  cannot  be  given  by 
the  person  upon  whom  he  is  put  as  to  the 
mode  and  manner  in  which  he  shall  man- 
age that  employment.  The  employment 
of  a  pilot  is  made  compulsory  by  Dutch 
and  Belgian  law,  and  an  owner,  notwith- 
standing, is  not  relieved  from  responsi- 
bility ;  but  it  has,  nevertheless,  been  held 
in  the  case  of  The  HdOey  (3)  that  the 
owner  of  an  English  ship  was  not  respon- 
sible for  an  accident  happening  through 
the  negligence  of  the  pilot  in  foreign  terri- 
tory, on  the  theory  that  the  pilot  was  com- 
pulsory and  that  the  provisions  of  the 
foreign  law  that  the  owner  should  be  liable 
ought  not  to  be  applied  in  this  country. 
The  theory  on  which  the  TCi^gligh  law  is 
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founded  Mis  in  this  particular  case,  because 
the  duties  of  the  pilot  here  are  not  the 
same  as  those  of  an  English  pilot.  The 
regulation  is  somewhat  peculiar,  because 
the  pilot  does  not  take  the  control  and 
management  of  the  course  of  the  ship, 
but  is  put  upon  the  shipowner,  who  is 
bound  to  pay  for  duties  other  than  those 
which  an  English  pilot  has  to  perform. 
Half  of  the  duties  of  an  English  pilot 
are  thrown  upon  the  captain  by  article  4, 
the  meaning  of  which  seems  to  be  that 
the  pilot  is  to  advise  the  captain  as  to 
the  condition  of  the  canal  below  the  sur- 
feuse  of  the  water — ^that  is,  he  is  to  act  as 
the  captain's  live  chart.  The  responsi- 
bility as  regards  the  management  and 
course  of  t£e  ship  through  the  canal 
devolves  on  the  captain.  T^e  whole  duty, 
therefore,  of  steering  the  ship  is  on  the 
captain,  who  must  do  it  without  injuring 
either  the  canal  or  his  neighbours,  and 
consequently  the  owner  is  liable  for  any 
defect  in  the  steerage  on  the  part  of  the 
captain.  The  captain  here  was  in  fault  in 
thiat  he  misconstrued  the  powers  which 
devolved  upon  him,  and  thought  that  he 
was  in  the  same  position  as  regards  the 
company's  pilot  as  he  would  have  been  if 
the  pilot  had  been  an  English  pilot.  The 
owners,  therefore,  are  liable. 

CoTPON,  L.  J. — The  ground  of  this  ap- 
peal is  that  as  a  pilot  was  compulsorily  on 
board  this  ship  at  the  time  of  the  collision, 
the  defendants,  according  to  principles  of 
English  law,  are  not  liable.  In  order  to 
consider  that  question  it  is  necessary  to  see 
on  what  principle,  according  to  English 
law,  the  owners  of  a  vessel  which  has  been 
compulsorily  taken  in  charge  by  a  pilot 
are  held  not  to  be  liable,  and  that  is  where 
a  master  is  compelled  to  take  a  person  on 
board  who  has  to  discharge  certain  duties. 
Now,  what  are  the  duties  which  have  to 
be  discharged  by  a  pilot  who  has  been 
compulsorily  put  on  board  a  ship  % 

Under  the  Merchant  Shipping  Act, 
1854,  section  353,  a  pilot  is  said  to  offer 
to  take  charge  of  a  ship,  and  in  sections 
362  and  388  a  pilot  is  said  to  take  or  to  be 
acting  in  charge  of  a  ship — ^that  is,  acting, 
not  absolutely  in  charge  of  a  ship,  but  in 
those  matters  which,  according  to  English 
custom,  are  the  duties  of  a  pilot^  since  he 
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is  paid,  and  is  bound  to  be  paid,  for  those 
duties ;  he  is  not  the  servant  of  the  owners 
of  the  ship,  who,  consequently,  are  not 
liable  for  any  default  of  his  when  so  acting 
in  the  discharge  of  his  duties.  The  pilot 
was  hero  taken  on  board  under  certain 
rules  and  regulations,  article  4  of  which 
lays  down  the  duties  which  he  has  to  per- 
form, and  also  states  that  the  captain  is 
held  responsible  for  all  groundings  and  acci- 
dents of  whatsoever  kind  resulting  from 
the  management  and  manoeuvring  of  his 
ship.  These  rules,  therefore,  distinctly 
declare  that  the  services  of  the  pilot  do  not 
include  the  vfery  matters  from  which  the 
accident  in  this  case  resulted.  The  servant 
of  the  shipowner  was  therefore  in  default. 
Having  regard  to  what  has  been  laid 
down  as  the  duty  of  the  pilot  in  this  case, 
it  cannot  be  said  that  the  act  which 
resulted  in  the  accident  was  done  by  a 
person  who  was  not  the  servant  of  the 
owner  of  the  ship.  It  was  also  said  that 
these  rules  are  ultra  vires ;  but  I  do  not 
think  that  they  are.  Although  they  lay 
down  regulations  as  to  pilotage,  yet  they 
define  the  duties  of  a  pilot.  Unless  it  can 
be  said  that  the  duties  of  a  pilot  all  over 
the  world  are  the  same,  I  am  unable  to  see 
how  these  rules  are  uUra  vires,  and  in  my 
opinion  they  are  not. 

Appeal  dismissed. 


Solicitors — Pritchard  k  Sons,  agents  for  Bate- 
son,  Wright  &  Co.,  Liverpool,  for  plaintifEs ; 
Lowless  &  Co.,  for  defendants. 


[IN  THE  COURT  OF  APPEAL.] 
Divorce.     1 

1882.         >    wigney  v.  wigney.* 
March  15.     J 

Divorce  —  Settled  Property  —  Power  to 
deprive  a  Guilty  Party  of  all  Interest 
under  the  Settlements — 22  <fc  23  Vict,  c.  61. 
s,  5,  and  41  Vict,  c,  19.  s,  3. 

After  a  final  decree  for  dissolution  of 
marriage,  the  Court  has  a  discretionary 
power,  under  the  McUrimonieU  Ccmses 
ActSf  1859  and  1878,  uride  enough  to  ex- 
clude a  guilty  party,  either  partially  or 

*  Coram  Jessel,  M.R. ;  Cotton,  L.J. ;  and 
Lindley,  L.J. 


whoUy,  from  the  benefit  of  property  settled 
upon  the  parties  to  the  marriage, 

A  marriage  was  dissolved  on  the  ground 
of  the  husband's  adultery  and  cruelty.  The 
whole  of  the  settled  property  having  been 
brought  in  by  the  wife,  and  there  being  no 
children  of  the  marriage,  the  Court  in  the 
exercise  of  its  discretumary  power  deprived 
the  husband  of  all  benefit  under  the  settle' 
Tnent, 

Provision  was,  however,  made  out  of  the 
settlemerU  funds  for  debts  contracted  !nf  the 
husbamd  during  the  coverture. 

Decision  of  Sib  James  HAmnsN  affirmsd. 

Appeal  fi.t>m  an  order  of  Sir  James 
Hannen. 

Upon  the  petition  of  Mrs.  Wigney,  a 
decree  for  the  dissolution  of  her  marriage 
with  Captain  Wigney  waa  granted,  upon 
the  ground  of  his  adultery  and  cruelty. 
This  decree  was  made  absolute  in  January, 
1881. 

At  the  time  of  the  marriage,  whidi 
took  place  in  1863,  Captain  Wigney  held 
a  staff  appointment,  but  had  little,  if  any, 
means  beyond  his  pay.  Mrs.  Wigney, 
who  was  twelve  years  older  than  her  hus- 
band, had  a  fortune  of  40,000^  At  her 
instance  he  gave  up  his  staff  appointment^ 
and  retired  from  the  army  upon  half-pay. 
Prior  to  the  marriage  a  settlement  of  the 
wife's  property  was  executed,  by  wbidi 
as  to  15,000/.  the  first  life  interest  was 
given  to  the  husband  and  the  second  to 
the  wife ;  and  as  to  the  other  25,000/.  the 
first  life  interest  was  given  to  the  wife 
and  the  second  to  the  husband.  After  the 
death  of  the  husband  and  wife  both  funds 
were  to  be  held  upon  trust  for  the  children 
of  the  marriage,  and  in  case  there  should 
be  no  child,  upon  trust  for  such  person 
as  the  wife  should  by  will  appoint,  and  in 
default  of  appointment  upon  trust  for  the 
husband  absolutely.  There  were  no  chil- 
dren of  the  marriage. 

After  the  decree  absolute,  Mrs.  Wigney 
applied  in  the  Divorce  Division  for  an 
order  extinguishing  all  the  interest  given 
to  the  husband  by  the  settlement.  During 
the  cohabitation  Captain  Wigney  had  bor- 
rowed 4,200/.  on  the  security  of  his  life 
interest  under  the  settlement  and  certain 
policies  on  his  life.  The  interest  on  the 
mortgages  amounted  to  210/.  a  year,  and 
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the  annual  premiums  on  the  poKcies  to 
120/.  The  moneys  thus  borrowed  had 
been  expended  upon  a  joint  establishment. 
Mrs.  Wigney's  application  was  referred 
to  the  Registrar  for  investigation.  He  re- 
ported that  the  annual  sums  in  which  the 
husband  had  the  first  life  interest  amoimted 
to  948/.,  and  that  the  annual  income  of  the 
funds  in  which  the  wife  had  the  first  life  in- 
terest amounted  to  1,165/.  The  E^strar 
submitted  to  the  Court  that  it  would  be 
proper  that  an  order  should  be  made  that 
the  trustees  of  the  settlement  should  hold 
the  settled  property,  and  apply  the  in- 
come thereof  upon  tiie  trusts  which  would 
be  applicable  in  case  the  husband  were 
dead,  and  had  died  in  the  lifetime  of  the 
wife,  and  freed  from  the  ultimate  trusts  in 
his  fiivour. 

Sir  James  Hannen  afterwards  made  an 
order  confirming  the  Registrar's  report, 
subject  to  an  undertaking  on  the  part  of 
the  wife  to  pay  the  charges  which  the  hus- 
band had  created  upon  his  life  interest. 

From  this  order  Captain  Wigney  now 
appealed. 

It  now  appeared  that  the  appellant  was 
liable  for  simple  contract  debts  incurred 
in  the  joint  housekeeping  before  the  di- 
vorce. His  only  present  income  was  his 
captain's  half-pay,  amounting  to  about 
120/.  a  year. 

Searle  and  Fa/rvDeU^  for  the  appellant. — 
This  order  is  made  under  22  k  23  Vict. 
c.  61.  s.  5,  extended  to  cases  where  there 
are  no  children  by  the  Matrimonial  Causes 
Act,  1878,  section  3.  But  the  Act  gives 
no  power  to  the  Court  to  punish  a  guilty 
party.  The  words  of  the  section  are, 
the  Court "  may  make  such  orders  with 
reference  to  the  application  of  the  whole 
or  a  portion  of  the  property  settled  either 
for  the  benefit  of  the  chOdren  of  the  mar- 
riage, or  of  their  respective  parents,  as  to 
the  Court  shall  seem  fit."  The  intention 
was  to  give  the  Court  power  to  protect 
either  of  the  parties,  but  not  (we  submit) 
to  punish.  The  words  must  be  construed 
strictly.  Yet  this  order  is  plainly  in  the 
nature  of  a  punishment  for  the  husband's 
misconduct.  In  Afaudesley  v.  Maudesley 
(1)  Sir  James  Hannen  himself  lays   it 

(1)  47  Law  J.  Bep.  P.,  D.  &  A.  26 ;  Law  Bep. 
a  P.  D.  S56,  261. 
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down  that  it  is  not  the  function  of  the 
Court  to  punish  the  husband. 

They  also  dted  Fitzgerald  v.  Chapmcm 
(2),  Corrance  v.  Corrance  (3)  and  Benyon 
V.  Benyon  (4). 

Inderwicky  Q.C.,  and  Middkton,  for 
Mrs.  Wigney,  cited  BoyrUon  v.  Boynton 
(5),  OladeUme  v.  OladsUme  (6)  and  Gooke 
V.  Cooke  (7). 

Searle  replied. 

Jessel,  M.R. — This  appeal  raises  a  very 
important  point  as  to  the  power  of  the 
Court  under  section  5  of  the  Act  of  1859, 
as  amended  by  section  3  of  the  Matri- 
monial Causes  Act,  1878.  The  amend- 
ment contained  in  the  latter  section  is  not 
expressed  in  the  most  artistic  way,  because, 
where*  there  are  no  children  of  the  mar- 
riage, there  can  be  no  parents  to  whom  the 
former  section  can  in  terms  apply.  But 
what  is  meant  of  course  is  t^t,  where 
there  are  no  children,  the  persons  to  be 
benefited  are  the  divorced  husband  and 
wife.  That  being  so,  it  appears  to  me 
that  the  Act  is  open  to  two  constructions : 
one,  to  read  the  section  literally  as  giving 
ix)  the  Court  an  absolute  discretion,  being 
of  course  a  judicial  discretion  ;  the  other, 
to  read  the  words  *^  for  the  benefit  of  the 
children  of  the  maniage  or  their  respec- 
tive parents"  as  enabling  the  Court  to 
make  a  sufficient  and  reasonable  pro- 
vision for  such  benefit.  My  impression  as 
to  the  meaning  of  the  section  is  that  it  was 
not  intended  to  fetter  the  discretion  of  the 
Court,  but  to  leave  it  at  large,  so  as  to 
enable  the  Court  to  take  into  consideration 
all  the  circumstances  of  the  case.  It  has 
been  very  much  pressed  upon  the  consi- 
deration of  the  Court  that  ihe  guilt  of  one 
of  the  parties  ought  not  to  be  taken  into 
consideration  at  all.  But  I  think  it  im- 
possible to  hold  that  it  was  not  considered 
by  the  Legislature  to  be  a  veiy  material 
circumstance  by  whose  fault  it  was  that 

(2)  45  Law  J.  Rep.  Chanc.  23 ;  Law  Rep.  1 
Ch.  D.  563. 

(3)  37  Law  J.  Rep.  P.  &  M.  44 ;  Law  Bep.  1 
P.  &  D.  496. 

(4)  45  Law  J.  Rep.  P.,  D.  &  A.  93;  Law  Bep. 
1  P.  D.  447. 

(6)  2  Sw.  &  Tr.  276. 

(6)  46  Law  J.  Rep.  P.,  D.  &  A.  83 ;  Law  Bep. 
1  P.  D.  442. 

(7)  2  PhUl.  Bed.  40. 
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the  marriage  had  come  to  an  end— not, 
indeed,  for  the  purpose  of  enabling  the 
Court  to  inflict  a  penalty,  but  to  enable  it 
to  exercise  a  discretion  as  to  the  proper 
amount  of  maintenance.  The  old  practice 
of  the  House  of  Lords,  when  a  divorce 
could  only  be  obtained  by  an  Act  of  Par- 
liament, where  the  wife  was  not  in  a 
position  of  life  which  enabled  her  to  earn 
her  own  living,  was  to  make  some  pro- 
vision for  the  guilty  wife.  It  was  not 
their  practice  to  let  her  starve.  But,  if 
she  were  guilty,  it  was  not  the  prax^tice  to 
make  the  same  provision  for  her  as  if  she 
had  been  innocent.  The  same  principle 
applies  to  a  husband.  Supposing  that  a 
husband,  though  guilty,  were  suffering 
under  some  physical  infirmity,  and  were 
incapable  of  earning  his  living,  and  had 
no  means  of  his  own,  I  am  not  sure  that 
the  Court  would  not  make  some  provision 
for  him,  rather  than  let  him  be  supported 
by  entire  strangers  in  a  workhouse.  Then, 
if  the  Court  has,  as  I  consider  it  has,  a 
large  discretion,  that  discretion  must  be 
exercised  in  the  usual  way.  Having  re- 
gard to  the  rules  which  govern  appeals, 
where  the  Judge  has  a  discretion,  the  appel- 
lant must  shew  that  there  has  been  what 
is  called  a  gross  miscarriage,  or  that  the 
order  is  clearly  wrong.  It  is  not  sufficient 
that  the  Court  of  Appeal  would  not  have 
made  predsely  the  same  order  as  has  been 
made  in  the  Court  of  first  instance.  It 
must  be  shewn  that  the  Court  below  has 
made  some  mistake  of  law,  or  some  mis- 
take of  fact,  or  that  the  order  is  utterly 
unreasonable.  Unless  something  of  that 
kind  is  shewn  the  Court  of  Appeal  will 
not  interfere. 

Having  said  that,  I  have  to  consider 
what  were  the  facts  of  this  case.  A 
gentleman,  a  captain  in  the  army,  married 
a  lady  twelve  years  his  senior.  He  had 
no  fortune,  but  he  held  a  staff  appoint- 
ment. She  had  a  considerable  fortune, 
amoimting  to  upwards  of  2,000/.  a  year.  A 
settlement  was  executed,  and  by  that  settle- 
ment not  quite  one  moiety  of  the  income, 
something  over  900/.,  was  given  to  the 
husband  for  life.  In  the  remaining  in- 
come the  wife  had  the  first  life  interest, 
amounting  to  some  1,100/.,  and  then,  in 
the  event  of  no  children,  subject  to  the 
wife's  appointment,  the  whole  fund  was  to 


belong  to  the  husband.  The  marriage 
which  had  been  contracted  in  1863,  wag, 
in  1881,  dissolved  by  reason  of  the  cruelty 
and  adultery  of  the  husband.  It  appeara 
that  at  the  time  of  the  dissolution  he  was 
in  the  receipt  of  half-pay  amounting  to 
120/.  a  year.  He  is  a  man  in  middle  life, 
not  disabled  from  earning  a  considerable 
addition  to  his  income.  That  being  so,  it 
does  not  appear  to  me  at  all  obligatory  on 
the  Court  to  make  any  further  provision 
for  him.  What  the  Court  of  Divorce  has 
done  is  to  allow  the  mortgages  which  he 
had  made  of  his  life  estate  to  remain  a 
charge,  amounting  to  nearly  400/.  a  year, 
on  the  property  ;  but  in  all  other  respects, 
to  destroy  his  interest  in  the  settled  pro- 
perty. Taking  the  second  view  above- 
mentioned  of  the  section,  which  is  not  my 
view,  is  it  unreasonable  to  give  this  lady, 
whom  I  will  call  a  ^tMwt-widow,  an  income 
of  1,600/.  in  lieu  of  the  2,000/.  which  she 
had  when  she  was  a  spinster )  She  is  losing 
something  like  400/.  a  year.  Again,  can 
it  be  said  that  a  husband,  who  by  his  con- 
duct has  destroyed  the  consideration  for 
which  the  settlement  was  made,  has  any- 
thing to  complain  of  if  his  interest  under 
the  settlement  is  taken  away  fiK>m  himt 
In  my  opinion,  there  has  been  not  only 
an  exercise  of  judicial  discretion,  but  a  not 
unreasonable  exerdse  of  discretion  in  the 
case. 

On  the  other  point,  as  to  the  debts  which 
the  husband  had  contracted  before  the 
separation,  different  considerations  anse. 
The  husbajid  alleges  that  he  had  incurred 
these  debts  amounting  to  2,000/.  for  ex- 
penses connected  with  the  joint  establish- 
ment of  himself  and  his  wife,  when  he  had 
reasonable  expectation  of  being  able  to  pay 
those  debts  out  of  the  income  of  himself 
and  his  wife  arising  from  the  settled  fund. 
When  out  of  the  fund  the  joint  income 
amounted  to  1,600/.  a  year,  he  was  not 
extravagant  in  incurring  debts  to  the 
amount  of  2,000/.  Now  that  the  maniage 
has  been  dissolved,  and  he  has  not  the 
means  of  paying  these  debts,"is  it  right,  as 
regards  the  ti^espeople  to  whom  these 
debts  are  due,  that  they  should  be  de- 
prived of  payment  because  the  marriage 
has  been  dissolved  ?  Is  it  right  that  the 
wife,  who  during  the  coverture  had  the 
benefit  of  this  expenditure,  should  not  pay 
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for  itt  In  my  view  it  is  not  right, 
even  against  creditors,  nor  is  it  right  as 
regards  the  husband  himself.  It  seems 
reasonable  that  provision  should  be  made 
out  of  the  fond  for  the  payment  of  those 
debts  which  had  been  incurred  for  the 
benefit  of  the  joint  establishment;  and  as 
to  this  there  must  be  an  enquiry  as  to  the 
debts  which  were  unpaid  at  the  time  of  the 
separation,  and  whether  they  were  debts 
incurred  in  the  house  by  the  wife  after  the 
separation,  so  long  as  die  remained  in  the 
house. 

Cotton,  L.J. — ^This  case  involves  an 
important  question  on  the  construction  of 
the  5th  section  of  the  Divorce  Court  Act 
of  1859,  as  amended  by  the  Matrimonial 
Causes  Act,  1878,  enabling  the  Court  to 
exercise  the  power  given  by  section  5  of 
the  former  Act,  even  though  there  are  no 
children  of  the  marriage.  What,  then, 
was  the  power  of  the  Court  before  the  Act 
of  1878  %  The  5th  section  of  the  Divorce 
Act  gave  the  Court  power  to  apply  the 
whole  or  a  portion  of  the  settled  property, 
"  either  for  the  benefit  of  the  children  of 
the  marriage,  or  of  their  respective  pa- 
rents, as  to  the  Court  shall  seem  fit."  It 
seemed,  therefore,  that  this  provision  gave 
to  the  Court  power,  if  it  thought  fit,  to 
make  a  provision  even  for  the  giulty  party. 
It  certainly  did  not  enable  the  Court  to 
enforce  foifeiture  against  the  guilty  party, 
or  to  punish  the  guilty  party ;  but  it  en- 
abled the  Court  to  make  provision  for 
either  party,  even  if  guilty.  The  words 
are  *'  either  for  the  benefit  of  the  children 
of  the  marriage  or  of  their  respective  pa* 
rents."  Under  these  words  I  am  clearly 
of  opinion  that  a  provision  might  be  made 
for  either  of  the  spouses.  But  it  is  equally 
clear  that  the  Court  has  the  power,  and 
has  the  duty,  to  take  into  consideration 
the  circumstances  of  the  case,  amongst 
which  the  conduct  of  the  parties  is  clearly 
one.  Which  of  the  two  was  the  guilty  party 
is  a  consideration  not  to  be  left  out  of  the 
question;  The  power  is  a  discretionary 
power,  and  the  question  is :  Has  the  Court 
of  Divorce  in  this  instance  exercised  its 
power  wrongly  1  I  think  I  should  not 
myself  have  miade  exactly  the  order  which 
the  Court  has  made.  But  that  is  not  the 
question  for  a  Court  of    A.ppeal.      The 
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question  is  whether  the  discretion  has 
been  exercised  so  wrongly  as  that  the  Court 
of  Appeal  ought  to  interfere.  Having 
regard  to  the  position  which  this  lady 
occupied,  and  the  amount  of  her  income, 
considering  that  that  income  would  be  re- 
duced by  charges  upon  the  settled  property, 
and  by  charges  in  respect  of  expenses 
incurred  on  account  of  the  household  whilst 
the  parties  lived  together,  and  looking  at 
the  discretionary  power  given  by  the  sec- 
tion, I  cannot  say  that  here  there  has  been 
an  unreasonable  exercise  of  judicial  discre- 
tion. One  word  as  to  the  cases  which  have 
been  referred  to.  In  Boynton  v.  Boynton 
(5),  which  was  a  decision  by  the  full  Court, 
the  Court  took  away  the  whole  of  the  hus- 
band's interest  under  the  settlement,  and 
directed  it  to  be  applied  in  favour  of  the 
mother  and  child.  At  the  same  time  the 
Court  laid  down  no  fixed  rule  by  that  de- 
cision, and  upon  the  occurrence  of  similar 
circumstances  I  would  follow  that  decision, 
though  I  might  myself  differ  from  it.  In 
the  other  case,  of  Gladstone  v.  Gktdstone 
(6),  not  more  than  200^.  a  year  was  brought 
by  the  husband  into  settlement,  and  the 
Court  took  the  whole  of  that  away  from 
the  husband,  and  gave  it  to  the  wife.  No 
one  can  say  that  that  was  an  unreasonable 
provision. 

LiNDLET,  L.J. — I  am  also  of  opinion 
that  the  appeal  ought  to  be  dismissed,  ex- 
cept so  far  as  the  order  is  to  be  modified 
by  the  enquiry.  The  important  question 
is,  whether  the  Court  has  gone  too  far  in 
striking  out  of  the  settlement  the  clauses 
beneficial  to  the  husband.  As  to  that,  no 
doubt  there  is  a  difficulty  in  construing  the 
Divorce  Act  of  1869 ;  but,  having  regard 
to  the  language  of  the  second  Act,  which 
certainly  is  not  very  well  adapted  to  the 
subject-matter,  the  combined  eiSect  of  the 
two  statutes  seems  to  be  to  give  the  Judge 
of  the  Divorce  Court  a  discretion  how  he 
should  apply  the  whole  or  a  portion  of  the 
property  settled,  in  case  of  there  being  no 
children,  for  the  benefit  of  the  husband  and 
wife,  or  one  of  them.  At  the  same  time 
the  Judge  undoubtedly  has  a  discretion 
given  to  him,  and  I  would  decline  to  re- 
view an  exei'dse  of  the  Judge's  discretion, 
unless  it  seems  to  have  been  exercised  un- 
reasonably.    In  this  instance  I  feel  bound 
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to  say  that  I  think  the  exercise  of  discre- 
tion has  not  been  unreasonable.  Suppose 
the  husband  were  about  to  marry  the  lady 
with  whom  the  adultery  had  been  com- 
mitted, it  would  be  a  strange  thing  to  hold 
that  the  petitioning  wife  should  be  made 
to  contribute  in  order  to  enable  him  to  do 
so.  As  it  is,  the  husband  still  has  the 
advantage  of  having  the  burden  of  his 
mortgage  debts  thrown  upon  the  settled 
fund.  As  to  the  debts  contracted  during 
the  coverture,  the  attention  of  the  Presi- 
dent does  not  seem  to  have  been  directed 
to  this  point,  and  as  to  this  aU  the  mem- 
bers  of  the  Court  agree  in  thinking  that 
there  should  be  an  enquiry.  There  will  be 
no  costs  of  the  appeal. 


Solicitors — Stokes,  Saunders  &  Stokes,  for  ap- 
pellant ;  Ayrton  &  Biscoe,  for  respondent. 


Admiralty. 

1882. 

.     ^  „  V  THE   GOLDEN    SEA. 

May  15. 

Wreck  Commiesioner — Board  of  Trade 
Enquiry — Right  of  Appeal  by  Owner — 
42  <fc  43  Vict.  c.  72.  8.  2. 

N'o  right  of  appeal  is  given  ^^  42  ^  43 
Vict,  c.  72.  a.  2,  to  the  owner  of  a  ship 
from  the  decision  of  the  Wreck  Commis- 
sioner upon  a/a  investigation  into  a  ship- 
ping ccbsuaUy. 

These  were  two  appeals  against  the 
decision  of  the  Wreck  Commissioner  after 
an  investigation,  held  at  Plymouth,  whereby 
he  suspended  the  certificate  of  the  master 
of  the  Golden  Sea  for  three  months,  and 
exercised  the  discretion  given  to  him  by 
rule  21  of  the  Rules  for  Investigations  into 
Shipping  Casualties,  1878,  by  ordering  the 
owner  to  pay  lOOZ.  costs,  nomine  expen- 
sarum.  The  owner  was  not  originally  a 
party  to  the  proceedings,  but  received 
notice  of  the  investigation  by  an  informal 
letter  from  the  Board  of  Trade.  At  the 
hearing  he  appeared  under  rules  7  and  8 
of  the  above  rules  as  a  party  interested. 


Fhillimore  appeared  for  R.  O.  Guy,  the 
owner  of  the  Golden  Sea ; 

GoUingha/nt,  for  F.  Bowles,  the  master  ; 

Norris,  Q.G.y  and  Dcmckwerts,  for  the 
Board  of  Trade,  who  took  the  preliminary 
objection  that  the  owner  had  no  right  of 
appeal,  and  should  not  be  heard.  First, 
by  42  &  43  Vict  c.  72.  s.  2.  sub-s.  1,  an 
appeal  lies  only  in  respect  of  the  cancelling 
or  suspension  of  the  certificate  of  the 
master,  mate  or  engineer,  and  only  these 
persons  have  the  right  to  appeaL  J£ 
the  owner  had  not  dhosen  to  bia  a  party 
the  Wreck  Commissioner  could  have  made 
no  order  against  him.  Secondly,  this  ia 
an  appeal  against  costs  only,  and  it  is  the 
universal  practice  of  our  Courts  not  to 
allow  appeals  on  questions  of  costs  only. 

Fhillimore,  contra, — The  owner  is  not 
excluded  by  42  &  43  Vict,  c  72.  s.  2. 
The  owner  was  a  party,  and  the  section 
does  not  expressly  lunit  the  right  of 
appeal  to  a  person  whose  certificate  has 
been  dealt  with  by  the  Wreck  Commis- 
sioner. The  rules  are  incorporated  with 
the  Acts  regulating  this  matter  by  39  ife 
40  Vict.  c.  80.  s.  30,  and  rule  6.  of  the 
Rules  of  1880  implies  that  any  party 
interested  in  the  Wreck  Commissioner's 
decision  may  appeal.  As  to  the  second 
point,  the  order  to  pay  100/.  is  in  the 
nature  of  a  penalty,  for  costs  are  not  taxed, 
and  this  payment  is  a  mere  punishment. 
Moreover,  an  appeal  may  be  brought  as 
to  costs,  unless  it  is  expressly  taken  away. 
Further,  the  owner  appeals  against  the 
whole  decision,  as  is  shewn  by  his  grounds 
of  appeal  being  almost  similar  to  those  of 
the  master. 

N orris,  in  reply. 

Sib  James  Hannek. — ^As  there  must 
be  an  enquiry  into  the  fiM^ts  of  this  case, 
since  the  master  is  also  an  appellant,  we 
will  go  into  them  now,  and  reserve  our 
judgment  on  the  preliminaiy  question, 
which  is  one  of  much  in]|)ortanoe. 

Sib  James  Hannen  (on  May  15)  de- 
livered the  judgment  of  himself  and  Sir 
R.  J.  Phillimore,  and  after  upholding  the 
judgment  of  the  learned  Wreck  Commis- 
sioner in  i^egard  to  the  facts  of  the  case  so 
far  as  the  master  was  concerned,  pro- 
ceeded to  give  the  decision  of  the  Court 
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on  the  question  of  law  as  to  the  right  of 
a{^)eal  of  the  owner,  as  follows  : — 

With  regard  to  the  owner,  the  case  is 
very  different.  It  has  been  our  duty  in 
the  interest  of  the  master  carefully  to  in- 
veBtigate  all  the  facts,  and  we  feel  bound 
to  say  that  so  far  as  the  case  has  been  pre- 
sented to  us  we  do  not  see  any  reason  to 
impate  blame  to  the  owner ;  but  an  objec- 
tion has  been  taken  on  behalf  of  the  Board 
of  Trade  that  no  appeal  lies  from  the 
dedsion  of  the  Wreck  Commissioner  con- 
demning the  owner.  We  feel  constrained, 
though  with  great  regret,  to  give  effect  to 
this  objection.  The  appeal  to  this  division 
18  given  by  42  &  43  Vict.  c.  72.  By  the 
2nd  section  it  is  enacted — first,  that  where 
an  investigation  into  the  conduct  of  a 
master,  mate  or  engineer,  or  into  a  ship- 
ping casualty,  has  been  held,  the  Board  of 
Trade  may  in  any  case,  and  fi^all  in  certain 
cases,  order  that  the  case  be  reheard. 
Secondly,  "  Where  in  any  such  investiga- 
tion'a  decision  has  been  given  with  respect 
to  the  cancelling  or  suspension  of  the  cer- 
tificate of  a  master,  mate  or  engineer,  and 
an  ^plication  for  a  rehearing  has  been 
made  or  has  been  refused,  an  appeal  shall 
lie  from  the  decision  "  to  this  Court.  We 
are  of  opinion  that  the  dear  meaning  of 
these  words  is  that  the  dedsion  from  which 
an  appeal  is  allowed  is  the  decision  with 
respect  to  the  cancelling  or  suspension  of 
the  certificate,  and  not  any  other  dedsion. 
If  the  reason  of  the  enactment  is  con- 
sidered it  confirms  the  view  we  take  of  the 
oonstmction  of  the  section.  The  decision 
of  the  Wreck  Commissioner  may  deprive 
the  master  of  the  means  of  earning  his 
livelihood ;  it  was  thought  fit  therefore  to 
give  the  master  a  right  of  appeal. 

If  it  had  been  intended  to  give  the 
owner  a  right  of  appeal  we  cannot  con- 
ceive any  reason  why  that  should  be  made 
to  depend  on  whether  the  master's  certi- 
ficate had  been  dealt  with,  for  the  injury 
inflicted  on  the  owner  by  an  erroneous 
decision  against  him  is  the  same  whether 
the  master  is  found  to  blame  or  not.  It 
is  possible  that  an  appeal  was  not  given 
to  the  owner,  because  the  Wreck  Commis- 
Bion.er  has  only  power  to  express  an  opinion 
on  his  ocmduct,  and  has  not  directly  the 
power  of  punishing  him.  But  it  is  evi- 
dent that  the  reflection  on  the  character  of 
Vol.  61.— p..  D.  &  A. 
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the  owner  arising  from  an  adverse  finding 
against  him  is  of  a  very  serious  nature. 
He  has,  in  fact,  though  not  in  form,  been 
found  guilty  of  a  misdemeanour  in  send- 
ing his  ship  to  sea  in  such  an  unsea worthy 
state  that  lives  were  likely  to  be  thereby 
endangered.  In  addition  to  this  he  has  in 
effect  been  subjected  to  a  fine,  nomine  ex- 
penaammy  of  lOOl.  We  think  that  an 
amendment  of  the  law  is  called  for,  and 
that  the  right  of  appeal  should  be  extended 
to  the  owner,  Ihitertaining  the  opinion 
which  we  have  expressed,  we  are  compelled 
to  reject  the  owner's  appeal,  but  we  do  so 
without  costs. 


Solicitors  —  Fielder  k  Sumner,  agents  for 
Osborne,  Ward  &  Co.,  Bristol,  for  the  master 
and  owner;  W.  Murton,  for  the  Board  of 
Trade. 


Admiralty. 
1882. 

April  28.       ^  THE  BONA. 

May  2. 

Juriadictian  —  Admiraity  —  Cotmty 
Courts  cmd  City  of  London  Court — 32  i: 
33  Vict.  c.  51.  8.  2 — Damage  to  Cargo — 
Shipovmer  Domiciled  in  EngUmd  or 
Wales, 

The  CowfUy  Courts  amd  the  City  of 
London  Court  ha/ve  jurisdiction  under  the 
Cou/nty  Courts  {Admiralty  Jurisdiction) 
AmendmcTU  Act,  1869,  over  a  daim  for 
damage  to  goods  shipped  on  a  vesselof  which 
the  owner  is  domiciled  in  EngUmd,  Such 
a  daim  is  ons  arising  out  of  am.  agreement 
made  in  relation  to  the  carriage  of  goods 
in  a  ship. 

This  was  an  appeal  from  the  City  of 
London  Court. 

BuckniU  argued  for  the  appellants. 

Myburghf  Q.C.  (with  him  W.  R.  Ken- 
iMdy)y  for  the  respondents. 

The  arguments   and    questLODS  which 

arose  on  this  appeal  are  fully  stated  in  the 

judgment  of  the  Court, 

K 
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The  Roiuiy  Adm, 

Sir  R.  J.  Phillimore. — This  is  an 
appeal  from  a  decision  of  the  Judge  of  the 
City  of  London  Court  in  an  action  for 
damage  to  cargo.  The  action  was  an 
action  m  rem  brought  in  that  Court  by  the 
holders  of  a  bill  of  lading  against  the 
owners  of  the  ship  Rona^  for  damage  to 
goods  on  board  the  Rona^  allied  to  have 
been  caused  by  the  negligence  of  the  mas- 
ter, during  a  voyage  from  New  York  to 
this  country. 

At  the  trial  it  was  contended  by  the  de- 
fendants that  the  action  was  brought  under 
the  Admiralty  Court  Act,  1861,  and  the 
County  Courts  (Admiralty  Jurisdiction) 
Act,  1868,  and  that,  therefore,  as  the 
owners  of  the  Rona  were  domiciled  in  Eng- 
land, the  City  of  London  Court  had  no 
jurisdiction.  The  learned  Judge,  who  con- 
sidered himself  bound  by  the  judgment  in 
AUen  V.  GarbiUt  (1),  dismissed  the  action 
for  want  of  jurisdiction,  and  the  plaintifl^ 
have  appealed  to  this  Court. 

It  has  been  admitted,  at  least  for  the 
purposes  of  the  appeal,  that  the  owners  of 
the  Rona  are  domiciled  in  England,  and 
that  the  jurisdiction  of  the  City  of  London 
Court  is  the  only  question  now  to  be  decided. 

This  question  mainly  depends  upon  the 
construction  to  be  put  on  the  following 
sections  in  three  several  Acts  of  Parlia- 
ment. It  is  enacted  by  the  Admiralty 
Coui-t  Act,  1861  (24  Yict.  c.  10),  section  6, 
that  "  The  High  Court  of  Admiralty  shall 
have  jurisdiction  over  any  claim  by  the 
owner  or  consignee  or  assignee  of  any  bill 
of  lading  of  any  goods  carried  into  any 
port  in  England  or  Wales  in  any  ship,  for 
damage  done  to  the  goods  or  any  part 
thereof  by  the  negligence  or  misconduct 
of,  or  for  any  breach  of  duty  or  breach  of 
contract  on  the  part  of,  the  owner,  master 
or  crew  of  the  ship,  unless  it  is  shewn  to 
the  satisfaction  of  the  Court  that,  at  the 
time  of  the  institution  of  the  cause,  any 
owner  or  part  owner  of  the  ship  is  domi- 
ciled in  England  or  Wales." 

The  3rd  section  of  the  County  Courts 
(Admiralty  Jurisdiction)  Act,  1868  (31  k 
32  Vict.  c.  71 ),  provides  that "  Any  County 
Court  having  Admiralty  jurisdiction,  shall 
have  jurisdiction,  and  all  powers  and 
authorities  relating  thereto,  to  try  and  de- 

(1)  60  Law  J.  Hep.  Q.B.  141 ;  Law  Rep.  6  Q.B. 
D.  166. 


termine,  subject  and  aooording  to  the  pro- 
visions of  this  Act,  the  following  causes  {m 
this  Act  referred  to  as  Admiralty  caases)." 
The  3rd  sub-section  is  as  follows  : — **  As 
to  any  claim  for  damage  to  cargo,  or  da- 
mage by  collision — ^any  cause  in  which  the 
amount  claimed  does  not  exceed  three  hun- 
dred pounds."  Lastly,  there  is  the  County 
Courts  (Admiralty  Jurisdiction)  Amend- 
ment Act,  1869  (32  <fe  33  Vict  c.  51),  the 
full  title  of  whic^,  it  is  important  to  ob- 
serve, is  ''  An  Act  to  amend  the  Cofunty 
Courts  (Admiralty  Jurisdiction)  Act,  1868, 
and  to  give  jurisdiction  in  certain  mari- 
time cases." 

The  2nd  section  of  this  Act  of  1869 
provides  that,  "Any  County  Court  ap- 
pointed, or  to  be  appointed  to  have  Admi- 
ralty jurisdiction,  shall  have  jurisdiction, 
and  all  powers  and  authorities  velatLng 
thereto,  to  try  and  determine  the  following 
causes: — 

"1.  As  to  any  claim  arising  out  of  any 
agreement  made  in  relation  to  the  use  or 
hire  of  any  ship,  or  in  relation  to  the 
carriage  of  goods  in  any  ship,  and  also  as 
to  any  claim  in  tort  in  rec^>ect  of  goods 
carried  in  any  ship,  provided  the  amount 
claimed  does  not  exceed  three  hundred 
pounds." 

The  3rd  section  provides  that  the  juris- 
diction conferred  by  the  two  Acts  of  1868 
and  1869  may  be  exercised  either  by  pro- 
ceedings in  rem  or  in  persofMvm, 

The  appellants,  who  were  plaintiflh  in  the 
Court  below,  contend  that  their  action  was 
brought  under  sub-section  1  of  section  2  of 
the  Act  of  1869,  and  that,  therefore,  it 
came  within  the  Admiralty  jurisdiction  of  a 
County  Court,  notwithstanding  that,  in  con- 
sequence of  the  exception  in  section  6  of  the 
Admiralty  Court  Act,  1861  (which  I  have 
already  read),  it  would  not  have  come 
within  the  jurisdiction  of  the  High  Court 
of  Admiralty,  unless  brought  thither  by 
way  of  transfer  or  by  way  of  appeal. 

I  have  been  referred  by  counsel  to  several 
cases,  which  I  have  carefully  examined, 
and  which  I  think  it  expedient  to  mention 
in  chronological  order — Everard  v,  Ken- 
dall (2),  The  Dowse  (3),  Simpson  v.  Blues 

(2)  89  Law  J.  Rep.  C.P.  234 ;  Law  Rep.  8  C.P. 
428. 

(8)  39  Law  J.  Rep.  Adm.  46;  Law  Rep.  3  Adm. 
135. 
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(4),  Cargo  ex  Argoa  (5),  The  Alina  (6)  and 
AiUn  T.  OarbuU  (1). 

«  The  appellaDtB  supported  their  conten- 
tion by  citing  the  Cargo  ex  Argos  (5),  a 
case  which,  like  the  present,  arose  on  a  bill 
of  lading,  and  is  so  far  directly  in  point ; 
and  The  Aliiia  (6),  which  was  decided  in 
1880  by  the  Court  of  Appeal,  and  expressly 
approved  the  Cargo  ex  Argos  (5). 

On  the  other  hand,  the  respondents  (de- 
fendants in  the  Court  below)  contend  that 
the  action  was  brought  not  under  the  Act 
of  1869,  but  under  the  3kI  section  of  the 
Act  of  1868,  which  section  expressly  men- 
tiona  daim  for  damage  to  cargo;  and  they 
argue  that,  therefore,  as  the  High  Court  of 
Admiralty  could  have  had  no  jurisdiction 
in  such  a  case  (inasmuch  as  the  owners' 
domicil  was  English),  so  neither  can  a 
County  Court  hLve  jurisdiction.  They 
rely  upon  the  authority  of  AUen  v.  OarbuU 

il),  wnich,  following  the  earlier  cases  of 
^verard  y.  KendaU  (2)  and  The  Dowee  (3^, 
decided  that  an  action  for  necessaries  wMdi 
had  clearly  been  brought  under  the  Act  of 

1868,  where  the  owners  of  the  ship  were 
domiciled  in  England,  did  not  come  within 
the  Admiralty  jurisdiction  of  a  County 
Court 

It  was  alleged  on  both  sides  that  these  de- 
daiona — The  Alina  (6)  and  AUen  y.  OarbuU 
(1) — are  distinguishable  from  each  other, 
and  do  not  necessarily  conflict ;  the  former 
dealing  with  an  action  under  the  Act  of 

1869,  the  latter  with  one  under  the  Act 
of  1868.  It  is  not  necessary  to  determine 
whether  these  oases  are  reconcilable  or 
not,  because,  in  fact,  the  issue  is  narrowed 
to  this  point — Was  the  action  against  the 
Rana  brought  under  the  Act  of  1868  alone, 
or  under  that  of  1869  read  and  interpreted 
as  one  with  the  previous  Act  1  It  appears 
to  me  to  follow,  from  the  arguments  of 
the  req)ondentB,  that  the  action  could  not 
properly  have  been  brought  under  the  Act 
of  1868,  and  I  am  of  opinion  that  this  is 
''  a  daim  arising  out  of  an  agreement  made 
in  relation  to  the  carriage  of  goods  in  a 

(4)  41  Law  J.  Bep.  C.P.  121 ;  Law  Bep.  7  C.P. 
290. 

(5)  41  Law  J.  Rep.  Adm.  89 ;  Law  Bep.  3  Adm . 
568  ;  42  Law  J.  Bep.  Adm.  1 ;  Law  Bep.  5  P.G. 
134. 

(6)  49  Law  J.  Bep.  Adm.  40;  Law  Bep.  5 
P.D.  138. 


ship'';  and  that  the  action  really  falls 
within  the  words  of  the  1st  sub-section  of 
the  2nd  section  of  the  Act  of  1869. 

I  hold,  therefore,  that  the  City  of  Lon- 
don Court  has  jurisdiction,  and  that  the 
appeal  must  be  allowed. 

Solicitors— Pritchard  k.  Sons,  for  api)ellants; 
Toller  &  Sons,  agents  for  Stone,  Fletcher  & 
Hull,  Liverpool,  for  respondents. 


[m  THE   COUBT  OF  APPEAL.] 
Admiralty,    "j 

1882.  >  THE  GAETANO  t  MARIA.* 

May  11, 12,  26.  J 

Bottomry  Bond — Goods  on  board  Foreign 
Ship  —  Communication  —  Maritime  Law 
amd  LoM  oftheFkbg. 

The  master  of  a  foreign  ship  has  power 
to  bind  the  otoner  of  cargo  put  on  board  his 
ship,  by  his  bottomry  bond,  provided  that 
it  has  been  duly  executed  according  to  the 
law  of  the  ship^s  flag,  TJie  rule  of  law, 
that  the  cargo  is  not  bound  by  a  bottomry 
bond  executed  by  tfie  master  without  pre- 
vious commvmicalion  with  the  cargo-owners, 
wiU  not  be  enforced  where  it  is  sheton  that, 
by  the  law  of  t/ie  ship*sjlagj  non-communi- 
cation does  not  invalidate  the  bond. 

Judgment  of  Sib  R.  Phillimore  re- 
versed. 

Appeal  from  the  Admiralty  Division, 
reported  ArUe,  p.  7. 

The  action  was  brought  by  McAndrew 
&  Co.,  who  were  the  lawful  holders  of  a 
bottomry  bond  on  the  cargo  and  freight  of 
the  Italian  ship  Gaetano  ^  Maria,  The 
bottomry  bond  was  entered  into  at  the 
island  of  Fayal  in  the  Azoi'es  by  the  mas- 
ter, who  was  also  a  part  owner  of  the 
vessel. 

By  the  6th  paragraph  of  the  statement 
of  defence,  the  ownei-s  of  the  cai'go  pleaded 
that  the  master  was  aware,  at  the  time  of 
his  arrival  at  Fayal,  that  the  cargo  was 
shipped  by  a  certain  firm  in  New  York, 
and  that  the  ship  was  chartei'ed  for  the 
voyage  by  a  firm  in  London,  and  that  the 

*  Coram  Lord  Coleridge,  C.J. ;  Brett,  L.J. 
and  Ck>tton,  L.J. 
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The  Oaetano  e  Maria  (^Ajpp,),  Adm» 

m-xster  did  not  commaiiicate  with  the 
owners  of  the  cargo,  or  with  the  charterers 
of  the  ship,  as  he  shoald  and  could  have 
done,  and  that  the  bond  was  consequently 
invalid. 

The  plainti&y  after  denying  the  possi- 
bility of  communication,  by  the  4th  para- 
graph of  their  reply,  averred  that,  "  by  the 
law  of  Italy,  to  which  country  the  Gaetano 
^  Maria  belonged  at  the  time  that  the  bot- 
tomi7  bond  in  question  was  executed,  and 
at  the  time  when  it  became  due,  the  bottomry 
contract  had  to  be  entered  into,  and  the  said 
bottomry  bond  had  to  be  executed,  as  they 
in  fact  were,  in  the  presence  and  with  the 
intervention  and  sanction  of  the  Italian 
consul  or  consular  agent  at  the  port  of 
Fayal,  and  that  upon  their  being  so  entei*ed 
into  and  executed,  they  became  and  were 
valid  and  efifectual  to  bind  both  ship  and 
cargo,  without  any  previous  communica- 
tion being  made  by  the  master  to  the 
owners  of  the  ship  or  cargo."  By  the  5th 
psiragraph  of  the  reply,  the  plaintiffis  also 
pleaded  in  the  alternative  that,  by  the  law 
of  Itsdy,  a  valid  bottomry  bond  can  be 
executed  without  any  previous  communi- 
cation with  the  owners  of  the  ship  or 
cargo. 

To  these  paragraphs  the  defendants  de- 
murred. 

Sir  R  Phillimore  gave  judgment  on  the 
demurrers  for  the  defendants. 

The  plaintiffs  appealed. 

C.  HaU,  Q.C.,  and  W.  G.  F.  PhiUimore, 
for  the  plaintiffs. — Although  the  Court 
below  held  that  The  Uamburgh  (1)  go- 
verned this  case,  yet  there  the  law  of  the 
flag  was  not  considered  at  all.  The  ques- 
tion whether  non-communication  with  the 
owners  of  cargo,  if  not  required  by  the  law 
of  the  flag,  would  render  a  bottomry  bond 
invalid,  has  not  hitherto  been  decided. 
This  is  not  a  question  of  the  oonstmction 
of  a  contract,  but  simply  one  of  agency — 
of  the  authority  of  the  master  to  bind  the 
owner  of  caigo.  In  Lloyd  v.  Ctuihert  (2) 
the  cargo  Was  shipped  under  a  contract  of 
affreightment,  whereas  there  is  no  contract 
here,  but  merely  a  question  of  necessity ; 

(1)  Br.  &  L.  296 ;  3  Moo.  P.O.  N.S.  289 ;  33 
Law  J.  Rep.  P.,  M.  &  A.  116. 

(2)  35  Law  J.  Rep.  Q.B.  74 ;  Law  Rep.  1  Q.B. 
115,  126. 


but  there  is  no  distinction  between  a 
contract  of  affreightment  and  a  bottomry 
bond.  Lloyd  v.  Guibert  (2)  practicaUy 
overrules  The  Hamburgh  {\),  The  autho- 
rity of  the  master  must  be  decided  by  the 
law  of  the  flag— that  is,  by  the  law  of  his 
own  country  —The  Karnak  (3),  The  El/iaa 
Cornish  (4)  and  El^nwori  v.  Cassa  Afari' 
tima  of  brenoa  (5). 

Butty  Q.C.y  and  Myhurgh,  Q.C,  for  the 
defendants. — The  Court  is  asked  to  apply 
foreign  law  to  a  decision  on  a  question 
arising  out  of  a  suit  on  a  bottomry  bond. 
It  is  laid  down  in  Maude  and  Pollock  on 
Shipping  {6\  that  the  Court  of  Admiralty 
will  not  deal  with  a  bond  as  a  bottomry 
bond,  merely  because  it  was  held  to  amount 
to  an  instrument  of  hypothecation  in  the 
country  in  which  it  was  given ;  and  in  no 
instance  has  a  bottomry  instrument  been 
held  valid  by  a  Court  of  this  conntry  ex- 
cept  where  the  requirements  of  the  law  of 
the  tribunal  have  been  complied  with. 
The  question  here  is,  whether  the  signature 
of  the  captain  to  the  bottomry  bond  binds 
the  defendante.  It  is  contended  that  by 
the  law  of  England  there  is  no  oontnck 
The  action  is  against  the  owner  of  cargo, 
who  is  only  bound  where  he  signs  the  bond 
himself,  or  ^here  some  person,  who  has 
become  his  agent  by  necessity,  has  signed  it. 
If  the  owner  of  cargo  is  on  the  spot,  or  in 
such  a  position  near  at  hand  that  the  master 
has  reasonable  means  of  communicating 
with  him,  there  the  master  has  no  authority, 
and  is  not  the  agent,  ex  necesntcUe,  of  the 
owner  of  the  cargo,  to  sign  the  bond.  The 
question  as  to  a  contract  of  afireightment 
does  not  arise  here.  It  is  admitted  by 
the  plaintiffs  that  the  defendants  would  not 
be  liable  according  to  English  law ;  bat  it 
is  contended  that,  under  the  circamstanceB 
of  this  case,  the  bond,  although  invalid  by 
English  law,  would  be  bindmg  on  the  de- 
fendante by  Italian  law.  The  mere  sot  of 
putting  cargo  on  board  ship  does  not 
authorise  a  hypothecation  of  the  cargo. 
The  Italian  law,  if  it  is  to  prevail,  would 
authorise  the  making  of  a  contract ;  where- 
as the  master  can  only  sign  a  bottomry 

(3)  38  Law  J.  Rep.  Adm.  57 ;  Law  Bep.  2 
P.O.  666. 

(4)  1  Spink.  36. 

(5)  Law  Rep.  2  App.  Gas.  156. 

(6)  Vol.  i.  pp.  669-670  (4th  ed.). 
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bond  as  agent  for  the  owner  of  oax^  by 
the  necessity  of  the  ease,  and  by  that  alone. 
The  authority  of  the  master  is  derived 
from  the  presumption  that  the  owners  have 
no  means  of  expressing  their  wishes. 
When  sudi  means  exist  and  communica- 
tion can  be  made  with  the  owners,  and  they 
can  give  their  orders,  the  character  of  agent 
is  not  imposed  upon  the  master,  because 
the  necessity  which  creates  it  does  not  arise 
— The  Hamburgh  (1).  It  is  well-estab- 
lished law  that  the  word  ''  necessity "  by 
English  law  involves  two  propositions  : 
absence  of  owner  of  cargo  from  ihe  spot — 
absence  of  reasonable  possibility  of  commu- 
nicating with  the  owner — and  impossibility 
of  otherwise  raising  money,  ^ere  is  no 
authority  for  the  proposition  that  foreign 
law  can  constitute  a  foreign  person  the 
agent  for  an  English  person,  who  resides 
in  London,  without  his  consent,  so  as  to 
bind  him  in  England.  It  has  never  been 
held  that  necessity  will  compel  a  captain, 
as  agent  for  the  cargo-owner,  to  hypothe- 
cate cargo  in  the  fiEM»  of  an  express  prohi- 
bition to  do  so. 

[LoBD  CoLEBiDGB,  O.J. — In  The  ^hreUi- 
iiuaine  (7)  it  is  stated  that  the  master, 
where  me  security  of  the  ship  is  not  suf- 
ficient, and  he  is  not  able  to  raise  money 
on  that  alone,  need  not  in  all  cases  wait 
till  he  bean  from  a  distant  country.  But 
that  where  the  repairs  may  be  imme- 
diately necessary,  and  where  the  owners 
of  cargo  may  be  very  numerous,  the  neces- 
sity of  such  a  case  authorises  the  captain 
to  do  one  of  two  things — ^to  sell  a  part 
of  the  cargo,  for  the  purpose  of  applying 
the  proceeds  to  the  prosecution  of  the 
voyage  by  the  repair  of  the  ship ;  or  to 
hypothecate  the  whole,  for  the  same  pur- 
pose.] 

Supposing  that»  instead  of  a  case  of  bot- 
tomry, it  was  one  of  general  average  where 
goods  had  been  jettisoned.  There  the  law 
of  England  would  prevail,  because  it  is  the 
custom  to  regulate  the  costs  of  repairs 
according  to  the  law  at  the  port  of  dis- 
charge. 

The  first  question  here  is  whether  there 
is  any  contract  between  the  parties ;  that 
is  a  matter  of  evidence  which  must  be 
governed  by  the  lex  /ori,  and  is  one  of 
the  distinctions  pointed  out  by  Willes,  J.,  in 
(7)  3  Ch.  Bob.  240,  262. 
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Lloyd  V.  Guihert  (2)  as  being  the  difference 
between  a  bottomry  bond  and  a  contract 
of   affreightment.      The  signature    must 
first  be  proved,  and  then  the  authority  by 
which  that  signature  was  attached  to  the 
instrument.     Where  a'contract  is  made  in 
one  country  to  be  performed  in  another 
there  the  l^  loci  eoluHonia  must  be  applied 
—Byles  on  Bills  (8).     The  bottomry  bond 
here  was  made  payable  in  London,  and 
must  therefore  be  governed  by  the  law  of 
the  land  where  it  is  made  payable.    The 
law  of  England  has  been  applied  in  a  long 
series  of  similar  cases,  and  Lloyd  v.  Guibert 
(2)  is  not  an  authority  to  the  contrary. 

The  HaUey  (9)  and  Story  on  Conflict 
of  Latoe,  s.  242,  were  also  referred  to. 

Fhillimore,  in  reply. — The  power  to 
hypothecate  the  cargo  arises  in  the  first 
place  out  of  the  contract  of  bailment — 
that  is,  when  the  goods  are  delivered  to 
the  carrier — Nugent  v.  Smith  (10) ;  and  the 
case  must  be  governed  by  the  law  of  the 
ship's  flag. 

Cur,  adv.  vuU. 

The  following  judgments  were  delivered 
on  May  26  : — 

Brbtt,  L.  J. — ^The&ctsin  thiscase,  which 
arise  upon  demurrer,  must  be  taken  to  be 
as  follows  :  The  defendants  who,  whether 
British  subjects  or  not,  are  domiciled  in 
England,  shipped  goods  abroad  on  board 
an  Italian  slup,  in  fulfilment  of  a  contract 
which  was  actually  made  in  England,  to 
be  carried  to  England.  The  eliip  met 
with  a  misfortune  during  the  voyage  and 
was  obliged  to  put  in  at  Fayal,  where  the 
master  enterea  into  a  bottomry  bond, 
hypothecating  the  ship  and  cargo.  Both 
the  ship  and  cargo  afterwards  arrived  in 
England,  and  were  there  seized  in  the 
Admiralty  Court.  Upon  these  feusts  it 
was  asserted  that  there  were  means  of 
communication  between  Fayal  and  Eng- 
land, so  that  the  master  might  have  com- 
municated with  the  owners  of  the  cargo 
before  hypothecating  it,  and  that  is  not 
denied.  It  was  also  stated  in  the  plead- 
ings that  the  captain  was  entitled  under 

(8)  13th  ed.  p.  402. 

(9)  87  Law  J.  Rep.  Adm.  33 ;  Law  Bep.  2 
P  C.  193 

(10)  46  Law  J.  Bep.  C.P.  697;  Law  Bep.  1 
O.P.  D.  19,  28,  241. 
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the  circumstances  by  Italian  law  to  cover 
the  cargo  if  he  did  so  before  the  Italian 
consul,  and  it  was  stated  in  another  para- 
graph of  the  pleadings  that  although 
means  of  communication  with  the  cargo- 
owners  existed,  yet  by  Italian  law  the 
master  may  cover  the  cargo  without  com- 
mimicating  with  them.  This  demurrer, 
therefore,  raises  the  question  whether 
the  goods  of  the  defendants  are  bound  in 
an  English  Court  of  Admiralty  by  a 
bottomry  bond  so  entered  into  by  the 
master,  although  there  are  means  of  com- 
munication with  the  cargo-owners  before 
the  bond  is  entered  into.  The  first  question 
is,  What  is  the  law  which  is  administered 
in  the  English  Court  of  Admiralty ;  and 
whether  it  is  English  law,  or  what  is  called 
common  maritime  law — that  is,  the  law  of 
all  maritime  nationa  There  is  no  doubt 
as  to  that  question.  The  English  Coui*t 
of  Admiralty  is  authorised  to  act  accord- 
ing to  English  law,  and  the  law  adminis- 
tered in  that  Court  is  English  maritime 
law.  The  law  administei^dd  in  another 
country  is  the  law  of  that  particular 
country.  With  regard  to  many  proposi- 
tions the  maritime  law  is  the  same,  and  in 
that  sense  is  common  maritime  law.  But 
the  law  administered  in  the  Admiralty 
Court  in  England  is  not  the  ordinary 
municipal  law,  but  is  the  law  which  that 
Court,  either  by  Act  of  Parliament  or  by 
reiterated  decisions  of  principles,  has 
adopted  as  the  English  maritime  law. 
There  is  no  doubt  as  to  that,  and  it  is 
what  has  been  promulgated  in  the  Admi- 
ralty Court  ever  since  the  time  of  Lord 
Stowell  and  Dr.  Lushington.  The  present 
case  must  therefore  be  decided  according 
to  the  English  maritime  law,  and  must 
depend  upon  the  decisions  aiid  authorities 
which  are  binding  upon  the  English  Court 
of  Admiraliy.  If  the  ship  had  been  an 
English  ship,  and  the  captain  an  English 
master,  and  if  the  cargo-owners  had  been 
English  subjects,  there  is  no  doubt  that 
the  master  would  have  had  no  authority  to 
bind  the  cargo-owners  by  his  bottomry 
bond,  unless  certain  necessities  had  arisen. 
There  are  many  such  necessities.  The 
ship  must  be  in  a  port  of  distress ;  the 
shipowner  must  have  no  money  with  which 
to  do  the  repairs,  and  no  ci'edit  which 
would  enable  him  to  obtain  money  by 


means  of  which  the  repairs  could  be  done; 
and  the  value  of  the  ^p  must  have  been 
insufficient.  There  is,  however,  more  than 
this,  although  there  are  other  necessities. 
Thus  the  master  is  not  authorised  to  charge 
the  cargo,  if,  before  doing  so,  he  has  the 
means  of  communicating  with  the  cai^go- 
owners  within  a  reasonable  time,  so  that 
they  may  determine  whether  or  not  they 
will  allow  the  cargo  to  be  hypothecated. 
If  the  ship  had  been  an  English  ship  the 
cargo-owners  would  not  have  been  liable, 
because  it  is  admitted  that  the  master 
might  have  communicated  with  them.  It 
was  alleged  that  this  rule  must  bind  the 
plainti£EB,  although  the  ship  is  an  Italian 
ship,  because,  it  was  said,  the  matter  to  be 
proved  was  whether-  there  was  a  neoessitj 
which  gave  the  captain  a  right  to  hypo- 
thecate or  bind  the  cargo  in  this  way,  and 
that  inasmuch  as  it  was  a  matter  of  evi- 
dence, it  was  therefore  a  matter  of  pro- 
cedure and  within  the  rule  that  it  must  be 
governed  by  the  law  of  the  forum.  It 
was  said  that  this  is  so  because  it  is  matter 
of  evidence.  The  manner  of  proving  fisusts 
is  a  matter  of  evidence  and  of  procedure; 
the  facte  to  be  proved  here  are  not  matters 
of  procedure,  but  are  matters  with  which 
procedure  has  to  deal.  The  question  there- 
fore here  is  not  one  of  procedure  which  is 
to  be  governed  by  the  law  of  the  forum. 
Now  what  is  the  nature  of  that  whidi  has 
to  be  proved)  It  is  a  matter  of  the 
authority  of  the  master.  That  authority 
is  not  a  oontiuct.  There  is  no  contract 
between  the  master  and  the  cargo-owner 
which  enables  the  master  to  deal  with  the 
cargo.  There  is  a  contract  between  the 
shipowner  and  the  cargo-owner,  bat  it  is 
not  necessary  to  decide  whether  the  master 
is  the  agent  of  the  cargo-owner;  he  is 
the  agent  of  the  shipowner,  and  it  may 
be  th£^  as  such  he  has  a  right  in  certain 
circumstances  to  act  for  the  cargo-owner. 
K  that  be  so,  out  of  what  does  ^t  li^t 
or  authority  of  the  master  arise)  The 
authority  of  the  master  to  hypothecate  the 
ship  or  cargo  does  not  arise  out  of  the  con- 
tract of  bailment — such  a  contract  gives 
no  such  right — ^nor  does  it  arise  out  of  the 
contract  for  the  carriage  of  goods  on  land. 
I  doubt  whether  it  would  arise  on  a  sea 
voyage  from  port  to  port,  where  the  oa]> 
riage  of  the  goods  is  to  be  conducted 


Vol.  61.] 

l%e  Gaetano  i  Maria  (App-)*  Adm. 

wholly  within  the  three  miles  limit.  It 
iiy  however,  nnneoesBary  to  decide  that 
question.  But  the  right  does  arise  where 
goods  are  shipped  on  board  ship  to  be  car- 
ried from  one  country  to  another.  That 
is  a  proposition  which  has  been  acknow- 
ledged by  the  maritime  law  of  England 
and  in  every  maritime  country,  and  arises 
from  the  necessity  of  things.  The  principal 
obligation  of  the  shipowner  and  master  is 
to  cany  goods  from  one  country  to  another. 
It  is  also  inevitable  that  the  ship  may  be 
in  a  strange  port  where  the  master  is 
without  means,  and  the  shipowner  without 
credit,  because  he  is  not  known  there,  and 
that  there  must  be  a  power  given  to  the 
master,  under  certain  circumstances,  to 
hypothecate  by  his  bottomry  bond.  That 
power  does  not  arise  out  of  the  bill  of 
ladingor  charter-party,  because  itmay  exist 
where  there  is  neither.  But  it  does  arise 
out  of  the  maritime  contract  to  carry  cargo, 
and  it  arises  the  moment  the  goods  are 
put  on  board  ship  for  the  purpose  of  being 
carried  frt>m  one  country  to  another.  That 
contract  of  shipment  stands  alone,  but  is 
often  limited  by  the  terms  of  the  bill  of 
lading  or  charter-party.  But  unless  the 
terms  of  the  bill  of  lading  or  charter-party 
specifically  do  away  with  this  authority  of 
the  master,  the  shipment  of  goods  gives 
authority  to  the  master  to  act  under  certain 
circumstances  in  respect  of  thecargo.  It  is 
not,  however,  necessary  to  decide  whether 
the  authority  is  given  to  the  master  by  way 
of  contract  or  by  law.  The  authoriiy  is 
one  which  arises  out  of  a  contract,  but 
which  is  not  the  subject-matter  of  a  con- 
tract; it  is  no  term  of  a  contract,  but 
arises  in  consequence  of  a  contract  having 
been  entered  into. 

Now  what  is  the  principle  which  ought 
to  govern  the  present  case?  The  goods 
are  put  on  board  an  Italian  ship ;  the  per- 
son who  is  to  exercise  the  authority  is  an 
Italian  master.  What  authority  ought  to 
be  inferred  as  the  one  which  has  been 
given  to  him  %  Ought  it  to  depend  upon 
the  law  of  the  shipper  of  goods  when  that 
is  contrary  to  the  law  of  the  master's 
country  %  Is  the  master  of  a  ship  to  be 
taken  to  know  the  law  of  the  country  of 
each  person  who  puts  goods  on  board  his 
ship  %  It  would  be  strange  if  it  were  so. 
If  a  man  puts  goods  in  the  power  of  an 


MIOHAELBfAS  1881  to  MICHAELMAS  18S2. 


71 


Italian  master,  it  is  surely  his  intention 
that  the  master  should  deal  with  the 
goods  as  an  Italian  master  would  deal 
with  goods  put  on  board  an  Italian  ship. 
On  principle,  therefore,  a  man  who  ships 
goods  on  board  a  ship,  intends  that  those 
goods  should  be  dealt  with  according  to 
the  law  of  the  country  to  which  the  ship ' 
belongs,  unless  there  is  a  stipulation  to 
the  contraiy  contained  in  the  bill  of  lading 
or  charter-party.  Therefore,  when  these 
goods  were  shipped  on  board  an  Italian 
^ip,  it  seems  to  me  that,  by  the  conduct 
of  the  parties  arising  out  of  that  shipment, 
the  goods  were  to  be  dealt  with,  under 
circumstances  which  might  arise  and  which 
it  is  admitted  did  arise,  in  the  way  in 
which  the  master  would  under  the  law  of 
Italy  deal  with  those  goods,  unless  there 
was  a  stipulation,  to  the  contrary.  That 
is  the  principle  to  be  applied.  Now,  how 
do  the  authorities  stand  I 

It  does  not  seem  to  me  that  Hoyd  v. 
Ouibert  /2)  absolutdy  governs  this  case, 
because  we  question  there  was  whether  or 
not  a  certain  stipulation  should  be  implied 
into  a  contract  of  affreightment — ^namely, 
that  if  certain  droumstances  arose  and 
the  master  delivered  up  both  ship  and 
freight,  the  shipowner  could  not  be  made 
liable  beyond  that  amount.  The  master 
and  owner  of  the  ship  could  only  be  re- 
lieved if  such  a  stipulation  could  be  implied. 
There  could  be  no  such  stipulation  if  the 
case  was  to  be  decided  according  to  English 
law,  but  there  could  be  if  it  was  to  be 
decided  according  to  the  law  of  the  ship. 
The  contract,  since  it  was  made  with  the 
owner  of  a  foreign  ship  abroad,  was  a  con- 
tract of  the  country  of  the  ship,  and  would 
have  contained  that  stipulation — ^in  other 
words,  the  contract  was  a  foreign  contract 
and  was  to  be  construed  according  to 
foreign  law,  that  is,  was  to  be  govern^  by 
the  law  of  the  E^p's  flag.  Lloyd  v. 
Cfwbert  (2)  does  not,  therefore,  govern 
this  case,  because  the  matter  here  is  not 
one  of  construction  of  a  contract,  but  as  to 
the  authority  which  arises  out  of  the  £ftct 
that  a  contract  of  shipment  has  been 
entered  into.  Although  the  case  does  not, 
yet  the  principle  there  laid  down  does 
govern  the  present  casa  The  contract 
there  was  a  foreign  contract,  and  as  the 
ship  was  a  foreign  ship,  was  construed 
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according  to  foreign  law.     The  principle 
laid  down  in  that  case  authorises  us  to 
say  that  iAie  authority  given  to  the  master, 
which  arises  out  of  the  contract  of  ship- 
ment, is  an  authority  given  hy  the  law  of 
the  country  of  the  ship.     This  case  ought, 
therefore,  to  be  decided  in  accordance  with 
the  principle  laid  down  in  Lloyd  v.  Gui- 
hert  (2).     Sir  Robert  Fhillimore,  in  the 
Court  below,  thought    that    The  Ham^ 
burgh  (1)  governed  tiie  present  case.     But 
I  think  that  it  does  not  govern  this  case 
at  all ;    for  Dr.  Lushington  there  treated 
the  ship  as  an  English  ship,  and,  while 
administering  the  maritime  law  of  Eng- 
land, expressed  an  opinion  that  he  did  not 
know  what  his  decision  would  have  been 
if  there  had  been  any  evidence  that  the 
maritime  law  of  some  other  country  was 
different ;  but  there  was  no  such  evidence, 
so  that  the  point  did  not  arise  in  that 
case.      The  Privy   Council  agreed  with 
that  decision,  and,  therefore,  in  neither 
Court  was  it  decided  which  law  would 
have  been  administered  if  there  had  been 
a  conflict  of  law.     I  do  not,  therefore, 
think  that  The  Hamburgh  (1)  is  in  conflict 
either  with  the  decision  to  which  I  have 
come  or  with  Lloyd  v.  Ouibert  (2).     Act- 
ing upon  the  principle  laid  down  in  Lloyd 
V.  Ouibert  (2),  and  also  upon  the  principle 
which  seems  to  me  to  arise  from  the  mer- 
cantile contract  itself,  I  think  that  whoso- 
ever puts  goods  on  board  a  foreign  ship, 
puts  them  on  board  subject  to  be  dealt 
with  according  to  the  law  of  the  ship's 
flag,  unless  the  authority  of  the  master  is 
limited  by  any  stipulation  in  the  bill  of 
lading  or  charter-party. 

A  minor  point  which  was  raised  was 
that  the  contract  of  affi:«ightment  was 
made  in  England ;  but  it  was  pointed  out 
in  Lloyd  v.  Ouibert  (2)  that  that  fact 
made  no  difference,  seeing  that  this 
authority  of  the  master  arises  out  of  a 
larger  contract  entered  into  between  the 
parties,  and  is  not  controlled  by  any  par- 
ticular stipulation.  I  am,  therefore,  of 
opinion  that  this  demurrer  ought  not  to 
be  allowed,  and  that  the  rights  of  the 
parties  ought  to  be  decided  according  to 
the  law  of  ^e  ship's  flag.  This  appeal 
must,  therefore,  be  allowed. 

OonoK,  L.J. — There  is  no  doubt  but 


that,  according  to  English    law,  notioe 
ought  to  have  been  given  to  the  oaigo- 
owners  by  the  master  before  he  executed 
the  bottomry  bond ;  but  there  is  a  state- 
ment in  the  pleadings  upon  which  the 
demurrer  arises  that  according  to  the  law 
of  Italy  such  notice  is  not  necessary  in 
order  to  make  the  bond  valid.     The  ques- 
tion,  therefore,    is  whether    'Rnglinh    or 
Italian  law  is  to  decide  the  validity  of 
the    bond.       The    question    turns   upon 
the  implied  authority  which  arises  oat 
of  the   contract  between  the  owner    of 
goods  and   the  owner  of  a   ship  when 
goods  are  put  on    board    for    the    pur- 
pose of  Ixong   carried.      This   must  be 
governed  by  the  ordinary  law  applicable  to 
a  contract  in  which    there  are  implied 
terms.    It  was  said  that  necessity  is  one 
of  the  conditions  for  the  exercise  of  the 
implied  authority  given  to  the  master ;  but 
I  think  that  it  is  an  implied  authority 
arising  out  of  the  contract  of  shipment, 
although  necessity  is  a  condition  for  the 
exercise  of  that  authority.     Now,  what 
law  must  govern  this  easel     I  am  of 
opinion  that  the  correct  rule  has  been 
stated  by  Lord  Justice  Brett,  tiiat  the 
owner  of  goods  who  puts  them  on  board  a 
foreign  vessel  must  betaken,  in  the  ab- 
sence of  any  stipulation  to  the  contrary,  to 
authorise  the  owner  of  the  vessel,  and  his 
agent,  the  captain,  to  deal  with  the  goods 
as  the  captain  by  the  law  of  the  country 
to  which  the  ship  belongs  is  bound  to  do. 
That  is  a    reasonable  rule,  because    no 
person  who  ships  goods  can  be  ignorant  of 
the  flag  of  the  country  to  which  the  ship 
belongs,  and  a  captain  would  be  placed  in 
a  very  difficult  position  if,  where  necessity 
arises,  he  has  to  deal  in  a  different  way 
with  different  portions  of  the  cai^.     That 
is  the  rule  to  be  adopted  in  the  absence  of 
any  authority.      Although    there  is  no 
express  authority,  yet  the  prindples  laid 
down  in  Lloyd  v.  Ouibert  (2)  lead  to  the 
conclusion  at  which  Lord  Justice  Brett 
and  I  have  arrived.     The  reasons  given 
by  Dr.  Lushington  in  The  ffandmrgh  (1), 
which  was  followed  by  Sir  K.  PhiUimore 
in  the  Court  below,  shew  that  he  did  not 
consider  that  he  was  deciding  the  question 
whether  the  law  of  the  ship's  oounti^  ought 
to  prevail  or  not.  This  appeal  must,  tiieie- 
fore,  be  allowed. 
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The  Lord  Chief  Justice  desires  us  to 
say  that  he  agrees  with  the  view  which 
we  have  taken. 

Appeal  aUowed, 

Solicitors — Lowless  k  Co.,  for  plaintifls ;  Cooper 
&  Co.,  for  def endfuits. 
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[IN  THE  COUBT  OP  APPEAL.] 
Admiraltt.  1 

1882.  >  THE  RORY.* 

April  4.     J 

^  Practice — Particulars — Alleged  Defec- 
tive CoTulition  of  Ship — Damage  to  Cargo, 

In  an  action  by  the  otumera  of  cargo 
against  ike  shipovmers,  for  damage  to  the 
eargOj  caused  by  the  alleged  defective  con- 
dition of  the  ship, — Held,  that  the  defen- 
dants were  entiUed  to  particulars  of  the 
alleged  defective  condition  of  their  ship. 

The  rule  as  to  ordering  particulars  is 
the  same  in  the  Admiralty  Division  as  in 
the  Queen's  Bench  Diviaion  of  the  High 
Court, 

Appeal  from  the  judgment  of  Sir  R. 
Phillunore.  The  case  is  reported  Ante, 
p.  22. 

Action  hj  owners  of  cargo  against  ship- 
owners for  damages  for  injury  to  the  cargo. 

The  claim  alleged  that  the  plaintifis 
were  merchants,  and  that  the  defendants 
were  owners  of  the  Eory,  that  the  defen- 
dants undertook  to  carry  a  cargo  of  peas 
from  Montreal  to  London ;  that  the  plain- 
tiffs were  consignees  of  that  cargo,  that  the 
cai^  arrived  in  a  damaged  condition,  that 
the  damage  was  not  caused  by  any  of  the 
perils  excepted  in  the  bill  of  lading,  and 
that  the  *^  damage  and  deterioration  were, 
amongst  other  causes,  occasioned  by  the 
defective  condition  of  the  said  vessel,  by 
reason  that  the  said  vessel  was  not  reason- 
ably fit  to  carry  the  said  cargo  on  the 
said  voyage,  or  by  the  negligence  or  breach 
of  duty  or  contract  on  the  part  of  the  de- 
fendant, their  servants  or  agents." 

•  Qrram  Lord  Coleridge,  C.J. ;   Brett,  L.J. ; 
and  HoUcer,  L.  J. 
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The  defendants  took  out  a  summons  for 
particulars  of  the  defective  condition  of 
the  Eory.  The  Registrar  made  an  order 
accordingly,  but  ^  R.  Phillimore  re- 
scinded that  order,  giving  Leave  to  the 
defendants  to  appeal. 

The  defendants  appealed. 

Cohen,  Q,C.,  and  Oainsford  Bruce,  for 
the  appellants. 

Butt,  Q.C.,  and  A,  Oray,  for  the  plain- 
tifis,  cited  The  Freedom  (1). 

Lord  Coleridge,  C.  J. — I  am  of  opinion 
that  this  appeal  must  be  allowed.  The 
action  is  brought  in  the  Admiralty  Divi- 
sion by  indorsees  of  bills  of  lading,  for 
damages  for  the  delivery  in  an  injured 
condition  of  a  cargo  shipped  on  the  steam- 
ship of  the  defendants.  The  claim  alleges 
that  the  damage  was  caused  by  reason  of 
the  vessel  not  being  fit  to  carry  the  cargo, 
or  by  the  negligence  of  the  defendants.  I  am 
of  opinion  that  a  general  allegation  such 
as  this  may  be  aUowed,  in  order  to  avoid 
prolixity ;  but  then,  in  order  that  a  defen- 
dant may  not  be  taken  by  surprise,  such  a 
general  statement  should  be  supplemented 
by  particulars.  If  the  defendants  dc  ire  it, 
I  think  the  plaintiffs  should  say  on  what 
defects  in  the  vessel  they  rely  as  making 
it  unfit  for  carrying  such  a  cargo  as  this. 
If  this  is  but  an  inference,  let  it  be  so  ex- 
pressed ;  but  the  plaintifis  are  bound  to 
communicate  what  they  know,  and  if,  be-, 
fore  the  trial,  they  obtain  other  knowledge 
of  any  matter  occasioning  the  damtige  on 
which  they  intend  to  rely,  they  should  then 
amend  their  particulars.  I  do  not  tliink 
the  principles  laid  down  by  Sir  R.  Philli- 
more in  The  Freedom  (\)  conflict  with 
this.  He  there  says  that  if  during  a  trial 
it  should  appear  that  either  party  relied 
on  any  act  of  which  he  had  knowledge, 
but  which  took  the  other  party  by  surprise, 
the  Judge  would  adjourn  the  trial,  in 
order  to  allow  evidence  in  contradiction  to 
be  given.  I  do  not  think,  however  proper 
that  might  be  in  the  Admiralty  Division, 
such  a  course  would  be  pursued  with  ad- 
vantage in  the  Queen's  Bench  Division, 
and  in  this  case  I  think  the  particulars 
should  be  given. 

(1)  38  Law  J.  Bep.  Adm.  25;   Law  Bep. 
Adm.  k  Soc.  846. 
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Brett,  L,J. — It  would  be  strange  if  a 
different  rale  as  to  particulars  should  pre- 
vail in  the  Admiralty  Division  from  that 
which  holds  in  the  Queen's  Bench  Division. 
This  is  really  a  common  law  action,  and 
is  only  brought  in  the  Admiralty  Division 
because  there  the  plaintiffs  can  enforce 
their  claim  against  the  ship.  The  rule  on 
which  particulars  are  ordered  is  common 
to  all  Courts.  A  general  allegation  is 
allowed,  so  as  to  avoid  minute  statements 
in  pleading ;  but  then  the  party  so  pleading 
is  bound  to  give  particulars,  so  that  the 
opposite  party  may  not  be  taken  by  sur- 
prise. 

Now,  in  this  ca^  do  the  plaintiffs  mean 
by  their  pleading  that  there  was  a  defect 
in  the  construction  of  the  ship,  or  that 
there  was  not  a  proper  crew,  or  that  the 
master  was  drunk,  or  that  he  did  not  put 
the  hatches  on  when  rough  weather  arose  f 
If  the  plaintiffs  were  to  state  in  their  par- 
ticulars that  they  rely  on  one  only  of  these 
matters,  then  the  defendants  would  know 
what  they  have  to  meet,  and  need  not  be 
prepared  to  meet  the  other  allegations. 
The  procedure  in  this  respect  should  not 
differ  in  the  Admiralty  Division  from  the 
procedure  in  the  Queen's  Bench  Division. 
I  do  not  think  The  Freedom  (l)lays  down 
any  general  principle  which  can  be  adopted 
on  this  point,  for  if  a  trial  is  to  be  post- 
poned when  a  party  is  surprised,  this  case 
might  have  to  be  postponed  while  a  com- 
mission were  sent  to  the  other  side  of  the 
globe. 

HoLKBB)  L.  J. — I  am  of  the  same  opinion. 

Appeal  allowed. 


Solicitora— Cooper  k  Co.,  for  plaintiffs ;  Neal, 

for  defendants. 


MEDLEY  V.  MEDLEY. 


[IN   THE   COUBT   OF  APPEAL.] 

Divorce. 
Jessel,  M.R- 

LlNDLET,L.J. 

Bowen,  L. J. 

1882. 
June  6. 

Alimony — Gross  or  Annual  Sum  to  be 
secured  to  Wife  by  Husband — Ordar  far 
Weekly  or  Monthly  Payments — Alternative 
Order—Divorce  Act,  1867  (20  d:  21  Viot. 
c.  85),  s.  d'2— Amendment  Act,  1866  (29 
Vict.  c.  32),  s.  1. 

The  direction  in  section  32  of  the  Divoree 
Act,  1857,  to  secure  a  gross  or  annual  sum 
to  the  wife  does  not  authorise  an  order  for 
payment  direct  to  the  wife,  but  means  that 
the  sum  is  to  be  secured  in  such  a  way  as  to 
provide  for  the  wife. 

Where  the  husband  has  property  on 
which  a  gross  annual  sum  can  be  «0- 
cured,  the  Court  has  no  power  under 
the  Am,endment  Act  of  1866  to  order  a 
weekly  or  monthly  payment,  and  U  is  m- 
m^erial  that  the  property  of  the  husband 
and  the  husband  himseljf  are  out  of  the 
jurisdiction. 

Neither  under  section  Z2  of  the  Di- 
vorce Act  nor  the  Amendment  Act  can 
the  Court  make  an  order  in  the  aUema- 
tive,  directing  a  weekly  or  monthly  pay- 
msnt  in  the  event  of  failure  to  secure  a 
gross  sum. 

This  was  an  appeal  by  a  husband  firom 
an  order  made  on  the  29th  of  April,  1882, 
by  the  Preaideint  of  the  Probate,  Divorce 
and  Admiralty  Division.  The  wife  had 
obtained  a  decree  for  dissolution  of  mar- 
riage on  the  ground  of  desertion  since 
November,  1878,  and  adultery,  by  a 
bigamous  marriage  at  Chicago,  in  January, 
1879. 

By  the  order  appealed  against  it  was 
ordered  that  the  husband  ^ould,  to  the 
satis&ction  of  the  Court,  secure  to  the 
wife  the  gross  sum  of  7,500^  within 
one  month,  or  that  within  the  same 
time  he  do  secure  to  the  wife  the  sum  of 
500^.  per  annum  for  her  life;  "and  in 
the  event  of  his  not  doing  so,  then  that 
he  pay  to  the  petitioner  (the  wife)  the  sum 
of  500^.  per  annum,  by  equal  monthly  pay- 
ments of  41/.  I3s,  id.,  the  first  .payment  to 
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be  made  on  the  29th  day  of  June,  and  the 
soooeeding  payments  to  be  made  respeo- 
dvely  on  the  29th  day  of  each  following 
month/'  The  marriage  took  place  in 
November,  1877,  and  the  parties,  who  had 
cohabited  before  marriage,  separated  in 
the  following  year,  an  allowance  of  500^. 
per  annnm  being  then  agreed  to  be  made 
by  Mr.  Medley  to  his  wife.  After  the 
dissolution  of  the  marriage  Mrs.  Medley 
filed  a  petition  for  permanent  maintenance. 
Mr.  Medley,  who  resided  in  Paris,  did  not» 
though  summoned,  attend  before  the  Kegis- 
trar  to  be  examined  at)  to  his  means,  and 
on  the  Registrar's  finding  that  the  value  of 
his  property  might  be  taken  to  amount  to 
S4,600^  at  least,  and  his  present  income 
at  not  less  than  1,600/.  per  annum,  the 
President  made  an  order  in  the  terms 
above  stated. 

SearU  {Melntyre^  Q*C.,  with  him),  for 
tiie  appellant,  contended  that  the  amount 
was  exoessive,  and  that  the  provision  dum 
8ola  et  casta  tnxerU  should  be  inserted,  in 
acoordance  with  the  usual  practice,  when 
the  husband  who  was  ordered  to  make  the 
provision  for  the  wife  asked  for  its  inser- 
tion—FwW  V.  Fisher  (1). 

Inderwiek,  Q.C.,  referred  to  Gladstone 
V.  GladsUme  (2). 

[The  Court  called  the  attention  of 
ooimsel  for  the  respondent  to  the  alter- 
native form  of  the  order.] 

Indertnckf  Q.C,  and  A  A.  Bayford^  for 
the  respondent. — The  husband  has  no  pro- 
perty within  the  jurisdiction  on  which  the 
gross  som  directed  to  be  paid  can  be  secured, 
and  he  is  himself  also  out  of  the  jurisdiction. 
The  Amendment  Act  of  1866  empowers 
the  Court  to  order  a  monthly  or  weekly 
payment  in  cases  where  the  Court  thinks 
that  an  order,  under  section  32  of  the 
Divorce  Act  of  1857,  for  securing  payment 
of  a  gross  sum  will  be  useless.  It  is  sub- 
mitted that  there  is  nothing  in  either  Act  to 
prohibit  such  an  alternative  order  in  the 
drcnmstances  of  this  case. 

Jkssel,  M.R — First  of  all  as  regards 
the  substance  of  this  appeal — that  is,  the 

(1)  2  8w.  &  Tr.  410. 

(2)  45  Law  J.  Bep.  P.  B.  U,  A.  82 :  Law  Bep. 
IP.P.442. 


amount  ordered  to  be  paid — ^it  is  plain  on 
the  evidenoe  that  not  only  ought  we  not 
to  differ  from  the  learned  Judge  in  the 
ezerdse  of  his  discretion,  but  I  should  say, 
speaking  for  myself,  that  the  amount  is 
not  too  large :  certainly  not  more  than  I 
should  have  given  to  the  wife.  The  hus- 
band will  not  give  information  as  to  his 
means.  It  appears  from  the  report  of  the 
Begistrar  that  he  has  30,000Z.  at  least — 
how  much  more  we  do  not  know ;  and  it 
appears  that  he  had  on  the  occasion  of  his 
separating  from  the  petitioner  agreed  to 
make  her  an  allowance  of  500^.  a  year,  and 
the  order  gives  her  no  more.  Ajb  regards 
the  second  point — namely,  the  insertion  of 
the  proviso,  duw,  sola  et  casta  vixerit — it 
appears  from  the  shorthand  notes  of  what 
took  place  before  the  learned  Judge  that 
he  has  not  decided  that  point  adversely  to 
the  appellant ;  all  he  says  is  that  he  will 
not  insert  it  in  the  order — ^but  he  leaves 
the  question  to  be  decided  when  the  deed 
is  settled — and,  therefore,  on  that  point 
the  appellant  has  nothing  to  complain  of. 

On  the  next  point,  however,  I  think 
that  the  appellant  is  entitled  to  succeed. 
When  we  look  at  the  terms  of  section  32 
of  the  Divorce  Act,  1857,  it  uses  the 
word  "  secure  "  in  a  very  curious  way  :  it 
is  not  that  the  husband  shall  ''pay,"  a 
word  which  is  quite  familiar  to  a  drafts- 
man, but  shall  "  secure  to  the  wife  such 
gross  sum  of  money,  or  such  annual  sum 
of  money,  for  any  term  not  exceeding  her 
own  life,  having  regard,"  dec.  The  gross 
sum  of  money  is  there  contrasted  with  the 
annual  sum,  but  both  are  to  be  "  secured." 

When  you  look  at  the  end  of  the  same 
section  you  will  find  this,  "  and  upon  any 
petition  for  dissolution  of  marriage,  the 
Court  shall  have  the  same  power  to  make 
interim  orders  for  payment  of  money  by 
way  of  alimony  or  otherwise  to  the  wife,  as 
it  would  have  in  a  suit  instituted  for 
judicial  separation."  Thera  you  have 
**  payment "  as  contrasted  with  the  word 
''secure."  I  cannot  help  thinking  that 
the  intention  of  the  Legislature  was  that 
the  gross  sum  was  to  be  secured  as  a  gross 
sum,  and  not  to  be  paid  over  at  once,  but 
from  time  to  time.  That  is  to  say,  you 
might  apply  the  income  of  it,  and  perhaps 
part  of  the  capital  fund,  at  stated  periods, 
or  during  life,  for  the  benefit  of  the  wife. 
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It  iB  a  gross  sum  in  that  sense.  That 
would  give  a  meaning  to  the  word  *' se- 
cure "  as  contrasted  with  "  payment " — to 
secure  it,  so  as  to  be  ultimately  the  pro- 
perty of  the  wife. 

But  what  convinces  me  that  the  word 
"  secure  "  does  not  include  "  payment "  is 
the  Amendment  Act  of  1866,  because 
if  tho  word  "  secure  "  would  include  pay- 
ment, the  later  Act  would  be  useless.  The 
payment  is  of  any  sum  of  money  for  any 
term  not  exceeding  her  life — any  annual 
sum  of  money.  Now  it  is  quite  true  that 
the  annual  sum  of  money  might  not  be  a 
monthly,  or  weekly  sum  of  money,  but  of 
course  if  you  have  an  annual  sum  of 
money  it  can  be  made  payable  at  any 
time.  It  would  hardly  be  said,  I  think, 
that  you  would  need  an  Act  of  Parliament 
to  direct  an  annual  sum  of  money  to  be 
paid  quarterly.  It  cannot  be  maintained 
that  under  the  earlier  Act  the  annual  sum 
of  money  is  to  be  paid  only  once  a  year. 
That  is  too  narrow  a  construction  to  put 
upon  the  Act.  In  fact,  we  know  that 
annual  sums  of  money  are  constantly,  and 
rents  and  annuities  are  generally,  made 
payable  quarterly. 

When  we  look  at  the  recital  in  the  Act, 
it  appears  to  point  that  way.  It  says 
that  judgment  is  sometimes  obtained 
against  a  husband  ''who  has  no  property 
on  which  the  payment  of  any  such  gross  or 
annual  sum  can  be  secured;  but,  neverthe- 
less, he  would  be  able  to  make  a  monthly 
or  weekly  payment  to  the  wife  during  their 
joint  lives."  Now,  the  words  "  who  has 
no  property  "  mean  no  property  which  he 
can  make  available  for  the  purpose; 
and  this  answers  an  argument  which  was 
addressed  to  the  Court,  as  to  his  having 
property  out  of  the  jurisdiction.  If  he  has 
property  out  of  the  jurisdiction,  he  can 
make  it  available.  The  difficulty  lies  not 
in  the  fact  that  the  property,  but  that  the 
husband  is  out  of  the  jurisdiction.  There 
would  be  no  difficulty  if  he  were  here, 
because  he  could  be  attached  for  not  secur- 
ing on  his  property  abroad  the  sum 
awarded  under  the  32nd  section* 

Looking,  therefore,  at  the  statutes  as 
they  stand  it  appears  to  me  that  it  was 
not  intended  by  the  earlier  Act  to  order 
direct  payment  to  the  wife.  There  is  a 
case,  to  which  we  have  been  referred,  of 


RcUdiffe  V.  Eatdiffe  ^3),  in  which  the  view 
was  taken  by  the  full  Court  that  an  order 
to  pay  was  not  warranted  by  the  Act ;  but 
I  do  not  find  any  reason  given  except  that 
it  was  not  according  to  tiie  terms  of  the 
earlier  Act.  Then,  if  that  is  so,  you  can- 
not order  the  husband  to  pay  because  he 
has  property  on  which  the  annnity  oonld 
be  securad.  The  only  difficulty  is  one 
which'  has  not  been  provided  for  by  the 
Act,  namely,  the  &ct  that  the  husband  is  not 
within  the  jurisdiction.  Besides  that,  as 
it  appears  to  me,  in  no  case  do  the  Acts 
warrant  an  alternative  order.  The  peti- 
tioner must  go  under  one  Act  or  the  other. 
It  is  plain  to  me  that  the  later  Act  only 
applies  where  the  husband  has  no  property 
on  which  you  can  obtain  a  security  under 
the  earlier.  It  cannot  be  held  to  enable 
the  Court  to  make  such  an  alternative 
order  as  has  been  made  in  the  present 
case  that  if  the  husband  does  not  aecaie 
he  is  to  pay  a  sum  of  money. 

That  being  so,  I  think  that  this  part  of 
the  order  must  be  discharged.  But  it  is 
certainly  a  case  for  making  the  husband 
pay  the  costs  of  the  appeal. 

LiNDLET,  L. J.  —  I  am  of  the  same 
opinion.  The  first  question  which  arises 
here  turns  upon  the  true  construction  of 
the  Divorce  Act,  1857.  At  first  ai^t, 
one  might  possibly  be  inclined  to  read  the 
word  "  secure  "  in  that  section  as  including 
payment — ^the  object  of  the  section  being 
of  course  to  produce  payment.  But  when 
we  look  at  the  language  of  the  section,  and 
especially  of  the  amending  section  in 
the  later  Act  of  Parliament,  I  think  that 
it  becomes  plain  that  the  word  "  secure " 
in  the  32nd  section  does  not  include  "  pay- 
ment." The  word  "secure"  was  used, 
and  deliberately  used,  to  mean  exactly 
what  the  word  does  mean  in  the  narrower 
sense — that  is,  to  authorise  the  Court  to 
order  the  husband  to  secure  or  provide  a 
fund  for  the  payment  to  his  wife  of  a  gross 
sum,  or  of  an  annual  sum,  during  her  life. 
That  being  the  case,  the  part  of  the  order 
which  directs  payment  cannot  be  sustained 
by  the  32nd  section.  Then  the  later  Act  of 
1866  (29  Vict.  c.  33.  s.  1)  only  authorises 
the  Court  to  direct  payment  when  the 

(3)  29  Law  J.  Rep.  Prob.  k  M.  171. 
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husband  faaa  no  property  available  for 
fleooring  the  sam  ordered  to  be  aecored 
under  the  earlier  Act.  It  would  not,  I 
think,  be  rig^t  to  read  the  second  Act  in 
the  flenae  suggested^that  is,  to  make  it 
apply  to  the  case  of  a  man  who  has  plenty 
of  property  abroad,  and  is,  therefore, 
abimdimtly  able  to  secure  to  his  wife  the 
provision  which  may  be  ordered,  but  who 
does  not  happen  to  have  property  in  this 
country.  That  cannot  be.  The  object  of 
the  Act  is  to  authorise  and  enable  the 
Court  to  make  an  order  for  payment  as 
against  the  man  who  has  not  got  property 
anywhere  on  which  he  can  secure  the  pro- 
vision to  be  mada  I  do  not  see  how, 
under  the  one  section  or  the  other,  that 
part  of  the  order,  which  I  may  call  the 
aeccnd  part,  which  commences  with  the 
words,  "  in  the  event  of  his  not  doing  so, 
then  to  pay,"  can  be  authorised  by  the  Act 
of  Parliament. 

As  regEurds  the  sum  it  is  certainly  not  a 
caae  for  reduouig  it»  considering  the  reti- 
cence of  the  husband  and  his  means  as 
asoertained. 

As  regards  the  point  whether  the 
security  i^ould  be  confined  to  the  period 
during  which  the  divorced  wife  should 
live  chaste  and  unmarried,  that  appears  to 
be  left  in  this  way.  The  Act  of  Parlia- 
ment says  nothing  about  it,  but  it  does 
say  that  the  Court  shall  make  an  order 
that  the  husband  shall  to  the  satis&ction 
of  the  Court  secure  to  the  wife  such  sum, 
and  then  provision. is  made  for  settling 
such  deed  as  may  be  necessary  for  that 
purpose;  and  the  question  whether  this 
provision  should  be  cut  down  in  any  way 
is  left  by  the  order  to  be  considered  when 
the  security  is  settled.  That  seems  to  be 
the  ordinary  course,  and  I  see  no  reason 
for  departing  from  it.  I  see  nothing 
objectionable  in  the  terms  of  the  order— 
whether  the  form  of  the  security  would 
follow  the  order  or  not  is  a  matter  further 
to  be  considered,  if  ever  the  opportunity 
should  arise.  It  appears  to  me  that  the 
right  thing  to  do  is  to  strike  out  the 
alternative  or  second  portion  of  the  order. 
I  see  great  difficulty  in  supporting  that 
part  of  the  order.  In  fact,  I  cannot  see 
how  it  can  be  supported  under  the  Act  of 
Parliament  as  it  stands.  I  think,  how- 
ever, with  that  variation  the  order  ought 
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to  be  affirmed,  and  the  husband  ought  to 
pay  the  costs  of  the  appeal. 

BowEN,  L. J.  —  I  am  of  the  same 
opinion. 

Inderwicky  Q.C.,  asked  for  leave  .to 
appeal  to  the  House  of  Lords  under  the 
9th  section  of  44  &  45  Vict.  c.  68. 

Jbssbl,  M.R. — ^I  am  afraid  we  cannot 
give  leave.  This  jurisdiction  was  given  to 
be  exercised.  It  meant  that  leave  was  to 
be  given  if  the  case  was  one  of  such 
difficulty  that  the  Court  thought  it  proper 
that  it  should  be  carried  to  the  House  of 
Lords.  I  cannot  say  that,  to  my  mind  or 
to  the  minds  of  my  learned  colleagues, 
this  is  such  a  case,  and  we  must  there- 
fore refuse  the  application. 

Solicitors — Harwood  k  Stephenson,  for  appel- 
lant; Eardley,  Holt  k  Richaidson,  for  re- 
spondent. 


Adiqbalty. 

jily25.       ^  THBELIN. 

August  L 

Liena,  Priority  of—Damtige — Wctges, 

The  owners  of  a  vessel  who  have  recovered 
judgment  against  another  ship  in  an  action 
/or  damage  by  collision  have  a  prior  right 
against  the  proceeds  of  suck  ship  to  seamen 
who  have  recovered  judgment  against  the 
same  ship  for  wages  earned  before  and 
after  the  collision. 

This  was  a  Special  Case  stated  for  the 
opinion  of  the  Court,  and  raised  the  ques- 
tion whether  wages  earned  subsequently 
to  a  collision  have  priority  over  the  claim 
for  damages  arising  out  of  such  collision. 

Judgment  had  been  recovered  by  the 
claimants  in  both  the  action  for  damages 
and  for  wages,  the  defendants  having  ad- 
mitted their  liability  in  the  first  action 
on  the  28th  of  December,  1881,  and  judg- 
ment having  been  recovered  in  the  latter 
action  on  the  7th  of  March,  1882.  The 
Elin  had  been  sold  under  an  order  of  the 
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Court,  and  the  claimants  in  the  wages 
action  desired  an  order  for  payment  out 
of  the  amount  due  to  them.  Such  order 
was  resisted  by  the  owners  of  the  Paria^ 
the  plaintiffs  in  the  damage  action,  the 
proceeds  of  the  sale  of  the  ship  being  in- 
sufficient to  satisfy  the  claims  in  full ;  and 
thereupon  a  Case  was  stated  to  raise  the 
question  whether  the  plaintiff  in  the 
damage  or  the  wages  action  were  to  have 
priority  against  the  proceeds  of  the  Min, 
The  master,  who  had  originally  been  a 
plaintiff  in  the  wages  action,  discontinued 
his  claim,  and  the  seamen  abandoned  their 
claim  for  wages  earned  prior  to  the  colli- 
sion, and  oiUy  maintained  their  right  in 
respect  of  those  earned  after  the  collision. 

StokeSf  for  the  plaintiffs  in  the  damage 
action. — The  question  is  settled  by  autho- 
rity—2%«  Linda  Flor  (1),  The  Bencures  (2) 
and  The  Buna  (3). 

PhiUimare,  for  the  seamen. — The  general 
rule  of  maritime  law  is  that  posterior 
liens  have  priority  over  prior  liens.  In 
The  Linda  Flor  (1)  Dr.  Lushington  drew 
no  distinction  between  wages  earned  before 
and  after  a  collision  (4).  The  principle 
I  contend  for  has  been  laid  down  by  the 
Privy  Council  in  ITie  Bold  Buccleuch  ^). 
He  referred  to  The  Aline  (6)  and  The 
Union  (7). 

Stokes,  in  reply. 

Cur.  adv,  in«ft. 

Sir  Eobert  Phillihobe. — This  is  a 
Special  Case,  stated  in  order  to  obtain  a 
decision  between  two  competing  maritime 
Uens  on  the  proceeds  of  a  vessel  sold  by 
the  Marshal  of  this  Court. 

The  £Eict8  are  shortly  as  follows :  The 
Russian  barque  Elm  came  into  collision 
with  the  Paria  in  November  last,  and 
both  vessels  sustained  injary.  After  the 
collision  salvage  services  were  rendered  to 
the  Blin,  and  she  was  safely  brought  into 

(1)  Swa.  309;  6  W.R.  197, 

(2)  7  No.  of  Cafles  (App.  I.) 

(3)  5  L.T.  N.8.  217 

(4)  The  report  of  the  Linda  Flor  in  the 
Weekly  BepoHer  states  that  the  wages  claimed 
were  earned  *'  prior  and  subsequent  to  the  col- 
lision ; "  that  in  Swdbey  does  not  give  this  fact. 

(5)  7  Moore  P.O.  267. 

(6)  IW.  Rob.  111. 

(7)  Lush.  128. 


the  port  of  London  by  her  cfwn  crew,  with 
the  assistance  of  the  salvors.  Shortly 
afterwards  four  separate  actions  were 
brought  against  the  FUn :  the  first  by  the 
owners  of  the  Peoria  for  damagee  caused 
by  the  collision;  the  second  and  third, 
which  were  consolidated,  by  two  sets  of 
salvors  respectively;  and  the  fourth  by 
her  own  master  and  crew  for  wages  earned 
both  before  and  after  the  collision,  for  ten 
days'  double  pay,  and  the  expenses  of  their 
journey  home. 

In  the  first  action  the  owners  of  the 
Flin  admitted  damages,  and  the  vesael 
was,  on  the  application  of  the  owners  of 
the  Paria,  sold  by  the  Marshal,  and  the 
proceeds  paid  into  Court.  In  the  oonsoli- 
dated  salvage  actions  judgment  wbs  given 
against  the  j^^,and  ike  amount  has  been 
paid  out  of  the  proceeds  of  sale.  In  the 
fourth  action  the  crew  obtained  judgment 
for  their  wages,  and  ten  days'  double  pay, 
and  their  expenses  home ;  and  the  master 
obtained  judgment  for  his  expenses  home 
only.  The  proceeds  of  sale  are  insufficient 
to  satisfy  the  amounts  awarded  by  the 
Court,  both  to  the  owners  of  the  Paria  and 
to  the  master  and  crew  of  the  Flin.  It  is 
admitted  that  the  claim  of  the  Paria 
takes  precedence  over  the  claim  of  the 
master,  and  also  over  that  of  the  crew,  so 
far  as  regards  wages  earned  before  the 
collision ;  but  a  question  has  been  raised 
as  to  whether  the  Paria  can  demand  pri- 
ority over  the  wages  earned  by  the  crew 
after  the  collision,  the  ten  days'  doable 
pay,  and  the  expenses  of  their  journey 
home.  It  is  to  decide  this  point  that  the 
Special  Case  has  been  stated,  in  which  it 
is  agreed  that  the  questions  for  the  deci- 
sion of  the  Court  are — ^Whether  the  owners 
of  the  Pai'ia  are  entitled  to  have  their 
claim  satisfied  out  of  the  balance  of  the 
said  fund  in  Court  in  priority  to  the 
wages  of  the  crew  of  the  FUn  euned  sub- 
sequently to  the  date  of  the  collision, 
their  ten  days'  double  pay,  and  their  ex- 
penses home,  or  in  priority  to  any  and 
which  of  these  sumsl  secondly^  how  the 
costs  of  and  incidental  to  this  case  are  to 
be  borne)  Various  decisions  were  cited 
to  me  as  bearing  upon  the  subject.  Some 
of  them  relate  to  questions  of  civil  con- 
tract, such  as  bottomry,  and  not  to  liabili- 
ties arising  out  of  a  deUcUtm^  such  as 
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damages  occasioned  by  a  collision;  bnt 
there  is  one  case  which  is  binding  upon 
me.  That  is  the  cas9  of  The  Linda  Flor{l), 
decided  by  Dr.  Lnshington  after  cardful 
consideration  in  1857.  In  this  case  the 
facts  were  very  similar  to  those  of  the 
present  case,  priority  for  wages  earned 
both  before  and  after  the  collision  being 
claimed  over  damages  occasioned  by  the 
collision. 

Dr.  Lnshington  says :  **  This  is  a 
foreign  vessel  proceeded  against  in  a  cause 
of  damage,  and  condemned  to  pay  that 
damage.  The  master  and  crew  have  com- 
menced proceedings  for  their  wages.  The 
owner  of  the  vessel  and  cargo  receiving 
the  damage  object,  becaose  the  proceeds 
are  insofficient  to  satisfy  all  the  claims, 
and  therefore  the  consequence  would  be 
that  those  who  have  suffered  from  a 
wrong-doing  would  recover  less  than  their 
loss.  The  same  question  was  agitated  in 
the  case  of  The  Chimera  (8),  and  I  was 
then  of  opinion  that  the  mariner  could  not 
wfnti'ntiiiTi  the  claim  to  the  prejudice  of  the 
parties  damnified  by  the  collision.  I  ad- 
here to  this  opinion,  and  I  do  so  especially 
for  the  following  reasons:  That  by  the 
maritime  law  of  all  the  principal  maritime 
States  the  mariner  has  a  lien  on  the  ship 
for  his  wages  against  the  owner  of  that 
ship;  that  he  has  a  right  of  suing  the 
owner  for  wages  due  to  him.  That  some 
uncertainty  may  exist  as  to  the  mariner's 
lien  when  in  competition  with  other  liens 
or  claims,  and  amongst  these  I  might  in- 
stance the  case  of  a  ship  in  the  yard  of  a 
shipwright.  In  such  a  case  I  should  have 
no  difficulty  in  saying  that  the  lien  of  the 
shipwright  would  be  superior  to  the  lien 
of  the  mariner.  That  in  the  case  of  a 
foreign  ship  doing  damage  and  proceeded 
against  in  a  foreign  Court,  the  injured 
party  has  no  means  of  obtaining  redress 
save  by  proceeding  against  the  ship  her- 
self;  and  that,  I  apprehend,  is  one  of  the 
most  cogent  reasons  for  all  our  proceedings 
in  rem.  That  in  a  case  where  the  pro- 
ceeds of  a  ship  are  insufficient  to  compen- 
sate for  damage  done,  to  allow  the  mariner 
to  take  precedence  of  those  who  have  suf- 
fered damage  would  be  to  exonerate  so  far 
the  owner  oi  the  ship  to  whom  the  damage 
is  imputed  at  the  expense  of  the  injured 

(8)  Not  reported. 


party — the  wrongdoer  at  the  expense  of 
him  to  whom  wrong  has  been  done.  Then, 
as  to  the  mariner,  what  is  the  hardship  to 
which  he  is  exposed)  It  is  true  he  is 
debarred  from  proceeding  against  the  ship, 
but  his  right  to  sue  the  owner  remains 
unaffected.  It  is,  however,  not  to  be  for- 
gotten that  in  all  these  cases  of  damage, 
or  nearly  all,  the  cause  of  the  damage  is 
the  misconduct  of  some  of  the  persons 
composing  the  crew.  This  is  not  tiie  case 
of  a  bankrupt  owner ;  it  will  be  time  to 
consider  such  case  when  it  arises." 

The  authority  of  this  case  has  never 
been  questioned,  and  has  always  been 
treated  as  undoubted  law. 

In  The  Buna  (3),  a  case  decided  in  the 
Irish  Admiralty  Court  in  1861,  The  Linda 
Flor  (!)  was  followed.  An  elaborate  judg- 
ment was  delivered,  in  which  the  prin- 
ciples on  which  that  decision  rested  were 
fully  set  forth,  and  the  distinction  was 
pointed  out  between  an  obligation  ex  con- 
traetu,  which  is  the  basis  of  an  action  for 
wages,  and  an  obligation  ex  delicto,  upon 
which  the  liability  for  damage  is  founded. 
The  question  is,  therefore,  not  ree  integra ; 
and  I  consider  myself  bound  by  the  deci- 
sion in  The  Linda  Flor  (1),  and  I  decide 
on  all  the  points  raised  in  the  Special  Case 
in  favour  of  the  owners  of  the  Paria.  The 
costs,  which  are  in  my  discretion,  I  shall 
give  out  of  the  fund. 

Solicitors— Stokes,  Saunders  k  Stokes,  for  plain- 
tiffs ;  Bobert  Greening,  for  seamen. 
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Divorce. 

1882. 
May 

Separation,  Deed  of-^CrueUy^Cove- 
wvnJt  not  to  sue — Subsequent  AduUery — 
Revival. 

A  husband  and  m/e  executed  a  deed 
of  separation,  whi^A  contained  a  covenant 
on  the  part  of  the  ud/e  that  she  would  not, 
in  any  subsequent  proceedings  against  her 
husband,  avail  herself  of  any  of  his  pre- 
vious acts.  After  the  execution  of  the  deed 
the  husband  toas  guHty  of  adtdtery,  and 
the  wife  commenced  a  suit  for   a  dis- 
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solution  of  the  marriage : — Held  (foUovdng 
Gandy  v.  Gandy,  Ante^  p.  41),  that  cruelty 
committed  by  the  husband  before  the  date 
of  the  deed  of  separation  was  not  revived 
by  his  subsequent  adultery,  and  that  the 
wife  was  not  entitled  to  relief  in  respect  of 
such  cruelty. 

This  was  a  wife's  petition  for  a  dissolu- 
tion of  marriage,  on  the  ground  of  her 
fiusband's  cruelty  and  adultery,  and  was 
tried  before  the  President  of  ike  division 
without  a  jury. 

The  parties  were  married  in  1861,  and 
lived  together  at  Woolwich,  and  after- 
wards at  Chelsea,  the  respondent  being  a 
publican.  Frequent  quarrels  occurred,  and 
several  acts  of  violence  were  committed  by 
the  respondent. 

In  1877  the  parties  executed  a  deed  of 
separation,  whidi  contained  a  covenant  on 
the  part  of  the  wife  that  she  would  not,  in 
any  future  proceedings  against  her  hus- 
band, avail  herself  of  any  of  his  acts  of 
which  she  might  have  hsul  reason  to  com- 
plain before  the  date  of  the  deed. 

The  respondent  admitted  that  after  the 
separation  he  had  been  guilty  of  adulteiy. 

The  petitioner  alleg^  acts  of  cruelty, 
both  before  and  after  the  date  of  the  deed, 
but  failed  to  prove  any  cruelty  after  the 
separation. 

Br,  Tristram,  Q,C.,  and  J.  Thompson, 
for  the  petitioner. 

W.  Wills,  for  the  respondent. 

The  Pbesident  (Sib  James  Hannen). — 
The  adultery  has  been  established,  but  as 
to  the  other  charge  my  impression  on  the 
whole  is  that  cruelty  before  the  deed  of 
separation  was  established,  but  that  ci'uelty 
after  it  was  not.  In  that  deed  there  was 
a  covenant  on  the  part  of  the  wife,  that  in 
anysubsequent  proceedings  against  her  hus- 
band she  would  not  avsul  herself  of  any 
acts  of  which  she  might  have  had  reason 
to  complain  before  the  execution  of  the 
deed.  According  to  the  former  practice  of 
this  division,  adultery  committed  after  a 
deed  of  separation  would  have  revived 
cruelty  committed  before  it  was  executed ; 
but  the  Court  of  Appeal  in  Gandy  v. 
Oandy  (1)  held  that  tjiere  was  no  impHed 

(1)  Ants,  p.  41. 


condition  in  a  separation  deed  that  hoih 
parties  should  live  chastely,  and  therefore 
that  the  contract  in  the  separation  deed 
was  unaffected  by  the  subsequent  mis- 
conduct of  the  party.  This  Court  is 
bound  to  act  upon  that  decision,  and  there- 
fore I  refuse  to  pronounce  a  decree  dis* 
solving  the  marriage,  l^ere  will  be  a 
decree  of  judicial  separation,  with  costs. 

Solicitors— Hicklin   &   Washington,   for  peti- 
tioner ;  W.  D.  Smyth,  for  respondent. 
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WHITTAKEB  V,  WHITTAKEB. 


Costs — Atta^ment  of  Debt — Receiver — 
Judicature  Act,  1873  (36  <fc  37  Vict.  c.  66), 
9.  25,  sub^.  8. 

Where  a  respondent  in  a  divorce  suit  had 

failed  to  obey  am,  order  for  payment  of 

costs,   the   Court  granted  an  order  nisi 

attaching  a  debt  due  to  the  respondent,  and 

also  an  order  nisi  for  a  receiver. 

This  was  a  wife's  suit  for  dissolution  of 
marriage.  After  the  decree  absolute  the 
respondent  was  ordered  to  pay  to  the 
petitioner's  solicitors  the  sum  c^  82/.  Os. 
4d,  for  costs,  but  he  had  failed  to  do  so. 

The  Lancashire  Cotton  Spinning  Com- 
pany (Limited),  were  indebted  to  the 
respondent  in  two  separate  sums  of  800A 
and  lOOZ. 

C.  A.  Middleton,  for  the  petitioner, 
moved  (in  Chambers)  for  an  order  nisi 
attaching  the  debts  due  to  the  respondent 
from  the  Lancashire  Cotton  Spinning 
Company,  and  for  an  order  nisi  against 
the  respondent  for  a  receiver.  He  referred 
to  section  25,  sulnsection  8,  of  the  Judi- 
cature Act,  1873,  and  Smith  v.  CoweU{l). 

The  Pbesident  (Sib  Jahes  HANiiEM) 
made  the  order  asked  for. 


Solicitors— Gregory  &  Co.,  agents  for  A.  &  G.  W. 
Fox,  Manchester,  for  the  petitioner. 


(I)  50  Law  J.  Bep.  Q.B.  38;  Law  Bep.  6 
Q.B.  D.  76. 
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1882.  ^  THE  HAC* 

June  30,  July  3.  J 

Salvage — "  Ship  " — Jurisdiction  qfJuS' 
iioes— Merchant  Shipping  Act,  1854  (17  (j& 
18  Vict.  c.  104),  88.  2, 458  and  460—"  Ship 
or  Boat  Stranded  or  otherwise  in  Distress 
on  the  Shore  of  am,y  Sea  or  Tidal  Water." 

A  hopper  used /or  dredging  purposes, 
not  fitted  iJoUh  oars  or  other  means  of  pro- 
pulsion, and  generally  moved  by  towing, 
is  a  ^*ship"  within  the  meaning  of  the 
Merchant  Shipping  Act.  Such  a  vessel, 
adrift  about  ^ree  miles  from  the  Boston 
shore,  with  no  one  on  board,  is  a  "  ship  in 
distress  on  the  shore  of  a  sea  or  tidal 
water,*'  and  the  Justices  have  jurisdiction 
to  award  salvage  to  those  who  rescue  her. 

This  was  an  appeal  from  the  judgment 
of  Sir  Robert  Phillimore  in  the  Admiraltj 
Division,  reversing  the  decision  of  the  Jus- 
tices of  the  peace  for  the  borough  of  Eling's 
Lynn  awarding  50/.  by  way  of  salvage  to 
the  owners  of  the  smack  Saucy  PoUy  as 
against  the  owners  of  the  Ma>c. 

The  case  in  the  Court  below  is  reported 
Ante,  p.  20. 

The  Mac  was  a  barge  with  a  bow,  stem 
and  rudder,  and  was  steerable.  She  was 
seventy-three  feet  long  and  nineteen  feet 
wide,  constructed  of  iron  plates  three- 
sixteenths  of  an  inch  thick,  riveted 
throughout,  and  had  air-tight  compart- 
ments at  the  side  and  a  cabin  at  each  end. 
She  was  used  as  a  hopper,  and  had  lifting 
doors  and  apparatus  ail  complete.  She 
had  no  oars  or  sails,  and  was  generally 
towed,  though  she  would  drive  with  wind 
and  tide. 

On  the  night  of  the  14th  of  October, 
1881,  she  was  found  by  the  Saucy  Folly 
in  the  Wash,  about  thi^  miles  from  the 
Boston  shore,  drifting  seaward.  She  was 
boarded  and  anchored,  and  eventually 
towed  by  the  Saucy  PoUy  into  Boston 
harbour.  There  was  a  heavy  gale  from 
the  north-west  blowing  at  the  time. 

BuckniU,  for  the  owners  of  the  Saucy 
PoUy,  contended  that  the  Mac  was  found 

•  Chram  Lord  Coleridge,  C.J. ;  Brett,  L.J., 
and  Cotton,  L.J. 
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at  sea,  and  therefore  must  be  held  capable 
of  going  to  sea — if  so  she  must  be  con- 
sidered a  ship— ^a:  parte  Ferguson  (1). 
She  was,  moreover,  capable  of  being  towed ; 
and  there  is  no  case  that  decides  that  a 
"  ship  "  must  be  able  to  propel  herself.  In 
the  Andalusian  (2)  an  unfinished  vessel 
being  launched  was  decided  to  be  a  "  ship." 
W.  G.  F.  Phillimore,  for  the  owners  of 
the  Mac. — No  vessel  which  is  incapable  of 
moving  herself  can  be  a  ship,  nor  can  one 
that  does  not  go  to  sea.  The  Mac  was 
used  solely  for  dredging  purposes,  and  can- 
not be  a  "  ship "— TAe  C.  S.  Butler  (3). 
Until  3  &  4  Vict.  c.  65.  s.  6,  there  was  no 
jurisdiction  in  the  Justices  in  respect  of 
salvage  arising  within  the  body  of  a  county, 
and  the  jurisdiction  given  by  that  section 
extended  only  to  ships  or  sea-going  vessels 
—The  Baft  of  Timber  (4) ;  but  by  9  &  10 
Vict.  c.  99.  s.  40,  the  juidsdiction  of  the 
magistrates  is  extended  to  all  cases.  These 
various  enactments  have  been  codified  by 
the  Merchant  Shipping  Act,  1854  (17  & 
18  Vict.  c.  104),  Bs.  458  and  460  (5),  and 

(1)  40  Law  J.  Rep.  Q.B.  136 ;  Law  Rep.  6 
Q.B.  280,  291. 

(2)  46  Law  J.  Rep.  P.,  D.  &  A.  77 ;  Law  Rep. 
2  P.  D.  231 ;  ibid.  3  P.  D.  182,  189. 

(3)  Law  Rep.  4  Adm.  k  Ec.  238. 

(4)  2  Wm.  Rob.  261. 

(6)  17  k  18  Vict.  c.  104.  s.  2  :  In  the  constrao- 
tion  and  for  the  purposes  of  this  Act  (if  not 
inconsistent  with  the  context  or  subject-matter) 
the  following  terms  shall  have  the  respective 
meanings  hereinafter  assigned  to  them ;  that  is 
to  say — 

"  Ship "  sh^l  include  every  description  of 
vessel  used  in  navigation  not  propelled  by  oars  ; 

Section  19 :  Every  British  ship  must  be  re- 
gistered in  manner  hereinafter  mentioned  ex- 
cept— 

1.  Ships  duly  r^^tered  before  this  Act 
comes  into  operation ; 

2.  Hhips  not  exceeding  fifteen  tons  burden 
employed  solely  in  navigation  on  the  rivers  or 
coasts  of  the  United  Kingdom,  or  on  the  rivers 
or  coasts  of  some  British  possession  within 
which  the  managing  owners  of  such  ships  are 
resident ; 

3.  Ships  not  exceeding  thirty  tons  burden, 
and  not  having  a  whole  or  fixed  deck,  and  em- 
ployed solely  in  fishing  or  trading  coastwise  on 
the  shores  of  Newfoundland  or  parts  adjacent 
thereto,  or  in  the  Qulf  of  St.  I^wrence,  or  on 
such  portions  of  the  coasts  of  Canada,  Nova 
Scotia  or  New  Brunswick  as  lie  bordering  on 
such  gulf. 

Section  468 :  In  the  following  cases  (that  ia 
to  say) — Whenever  any  ship  or  boat  is  stranded 
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enlarged  by  the  Merchant  Shipping  Act  of 
1862,  but  it  is  still  necessary  that  the  sub- 


or  otherwise  in  distress  on  the  shore  of  any  sea 
or  tidal  water  situate  within  the  limits  of  the 
United  Kingdom,  and  services  are  rendered  by 
any  person, 

1 .  In  assisting  such  ship  or  boat ; 

2.  In  saving  the  lives  of  the  persons  belong- 
ing to  such  ship  or  boat ; 

3.  In  saving  the  cargo  or  apparel  of  such 
ship  or  boat,  or  any  portion  thereof ; 

And  whenever  any  wreck  is  saved  by  any 
person  other  than  a  receiver  within  the  United 
Kingdom ; 

There  shall  be  payable  by  the  owners  of  such 
ship  or  boat,  cargo,  apparel  or  wreck,  to  the 
person  by  whom  such  services  or  any  of  them 
are  rendered,  or  by  whom  such  wreck  is  saved, 
a  reasonable  amount  of  salvage,  together  with 
all  expenses  properly  incurred  by  him  in  the 
performance  of  such  services  or  the  saving  of 
such  wreck,  the  amount  of  such  salvage  and  ex- 
penses (which  expenses  are  hereinafter  included 
under  the  term  salvage)  to  be  determined  in  case 
of  dispute  in  manner  hereinafter  mentioned. 

Section  460 :  Disputes  with  respect  to  salvage 
arising  within  the  boundaries  of  the  Cinque 
Ports  shall  be  det.ermined  in  the  manner  in 
which  the  same  have  hitherto  been  determined ; 
but  whenever  any  dispute  arises  elsewhere  in 
the  United  Kingdom  between  the  owners  of  any 
such  ship,  boat,  cargo,  apparel  or  wreck  as  afore- 
said, and  the  salvors,  as  to  the  amount  of  salvage, 
and  the  parties  to  the  dispute  cannot  agree  as 
to  the  settlement  thereof,  by  arbitration  or 
otherwise. 

Then,  if  the  sum  claimed  does  not  exceed 
two  hundred  pounds,  such  disputes  shall  be  re- 
ferred to  the  arbitration  of  any  two  Justices  of 
the  peace  resident  as  follows  ;  that  is  to  say — 

In  case  of  wreck,  resident  at  or  near  the 
place  where  such  wreck  is  found ; 

In  case  of  services  rendered  to  any  ship  or 
boat,  or  to  the  persons,  cargo  or  apparel  belong- 
ing thereto,  resident  at  or  near  the  place  where 
puch  ship  or  boat  is  lying,  or  at  or  near  the  first 
port  or  place  in  the  United  Kingdom  into  which 
such  ship  or  boat  is  brought  after  the  occurrence 
of  the  accident  by  reason  whereof  the  claim  to 
salvage  arises ; 

Dut  if  the  sum  claimed  exceeds  two  hundred 
pounds,  such  dispute  may,  with  the  consent  of 
the  parties,  be  referred  to  the  arbitration  of 
such  Justices  as  aforesaid ;  but  if  they  do  not 
consent  shall  in  England  be  decided  by  the 
High  Court  of  Admiralty  of  England,  in  Ireland 
by  the  High  Court  of  Admiralty  of  Ireland,  and 
in  Scotland  by  the  Court  of  Session  ;  subject  to 
this  proviso,  that  if  the  claimants  in  such  dis- 
pute do  not  recover  in  such  Court  of  Admiralty 
or  Court  of  Session  a  greater  sum  than  two 
hundred  pounds,  they  shaJl  not,  unless  the  Court 
certifies  that  the  case  is  a  fit  one  to  be  tried  in 
a  Superior  Court,  recover  any  costs,  charges 


ject  of  salvage  should  be  a  "  wreck,  skip 
or  boat";  and  in  the  case  of  Palmer  ▼. 
Rouse  (6),  timber  found  floating  without 
an  apparent  owner  at  sea,  having  drifted 
from  its  moorings  in  the  river,  was 
decided  not  to  be  *' wreck"  within  the 
meaning  of  that  statute.  It  is  submitted 
that  this  is  neither  wreck,  ship  nor  boat, 
and  therefore  not  within  the  juri9dicti<»i 
of  the  magistrates. 

The  decision  in  Ex  parte  Ferguson  (1) 
was  founded  on  section  242,  sub-section  2, 
and  the  definition  clause,  but  avails  for  the 
owners  of  the  Mae,  since  she  was  used  only 
for  dredging  purposes,  and  must  remain 
in  shallow  water,  and  therefore  cannot  be 
a  sea-going  vessel. 

The  vessel  salved  must  not  only  be  a 
ship,  but  must  be  "  stranded  or  otherwise 
in  distress  on  the  shore." 

[This  argument  was  objected  to  by 
Bucknill,  for  the  owners  of  the  Saucy  Polly ^ 
on  the  ground  that  there  was  no  cross  ap- 
peal by  the  owners  of  the  Mae ;  but  it  was 
held  per  Curiam  that,  as  the  decision  of 
the  Court  below  was  in  &tvour  of  the 
owners  of  the  MaCy  they  could  not  appeal 
against  the  reasons  on  which  that  judgment 
was  founded,  and  that  the  point  might 
therefore  be  raised.] 

It  was  held  in  The  Leda  (7)  that  "  on 
the  shore  "  means  "  near  the  shore  " ;  but  if 
the  Legislature  had  meant  to  include  cases 
where  the  vessel  is  not  aground,  it  would 
have  used  the  expression  "  on  or  off  the 
shore." 

BuckniU  was  not  called  on  to  reply. 

Lord  Coleridge,  C.J.  —  Two  points 
have  been  made  in  this  case,  one  of  which 
supports  the  judgment  of  the  Court  below, 
the  other  attacks  the  reasons  for  a  view  of 
the  case  favourable  to  the  respondents 
taken  by  the  Judge  on  one  point. 

I  am  of  opinion  that  the  decision  of  the 
Court  below  that  the  Mac  is  not  a  "  ship  " 
within  the  meaning  of  the  Merchant  Ship- 

or  expenses  incurred  by  them  in  the  prosecution 
of  their  claim ; 

And  every  dispute  with  respect  to  salvage  may 
be  heard  and  adjudicated  upon  on  the  applica- 
tion either  of  the  salvor  or  of  the  owner  of  the 
property  salved,  or  of  their  respective  agents. 

(6)  '6  Hurl.  &  N.  505 ;  27  Law  J.  Rep.  £xch. 
437. 

(7)  1  Sw.  k  Tr.  40. 
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ping  Act,  1854,  cannot  be  supported.  The 
point  here  is  not  whether  the  Jfoc  was 
used  for  the  purposes  of  navigation,  because 
the  definition  in  section  2  (5)  is  inclu- 
sive,  and  does  not  exclude  other  meanings 
of  the  word  **  ship  "  than  ^'  vessel  usedv  n 
navigation."  It  is  clearly,  in  my  judg- 
ment, a  ship.  At  first  sight  it  may  appeal 
to  be  going  very  &r  in  interpretation  so  to 
hold,  but  it  is  almost  impossible  to  get  any 
definition  that  will  not  include  this.  The 
definition  cited  in  Todd's  Jofmaon'a  Die- 
tionary  of  the  word  "  ship  "  from  Home 
Tooke,  a  great  master  of  language,  as 
**form«Uum  aUquid,  in  contradistinction 
frojsa  a  raft  for  the  purpose  of  conveying 
merchandise,  dec.,  by  water,  protected  from 
the  water  and  the  weather,"  certainly 
covers  this,  and  my  mind  would  find  great 
difficulty  in  coming  to  the  conclusion  that 
this  was  not  "  a  s^p."  This,  then,  would 
decide  the  case,  but  that  in  the  Court 
below  it  was  decided  on  the  precise  ground 
that  the  Mctc  was  not  a  "  ship."  And  it  is 
now  contended  that  the  judgment  for  the 
owners  of  the  Mac  may  be  supported  on 
the  ground  that,  even  if  a  "  slup  "  within 
the  meaning  of  the  statute,  the  Mac  was 
not  "  stranded  or  otherwise  in  distress  on 
the  shore,"  and  that  it  was  necessary  for  her 
to  have  been  ''stranded  or  otherwise  in 
distress  on  the  shore  "  to  give  juiisdictbn 
to  the  Justices.  The  learned  Judge  in  the 
Court  below  deemed  himself,  and  I  think 
he  was,  bound  by  the  decision  of  The 
Leda  (7),  and  on  that  decision  he  founded 
his  judgment.  That  case  dearly  decided 
that ''  on  the  shore "  could  not  have  its 
strictly  physical  meaning,  but  meant  near 
the  shore.  But  apart  from  authority  by 
which  this  Court  is  not  boimd,  the  phrase 
« otherwise  in  distress"  clearly  points  to 
some  mishap  that  is  not  strancQng,  and 
shews  that ''  on  the  shore  "  does  not  mean 
exclusively ''  touching  the  ground."  In  my 
judgment,  therefore.  The  Leda  (7)  was 
rightly  decided,  and  the  learned  Juc^  in 
the  Ck>urt  below  was  bound  to  follow  the 
decision,  and  on  this  point  the  owners  of 
the  Mac  cannot  succeed. 

Brvtt,  L.J. — In  my  judgment  this  case 
comes  within  the  words  of  section  468  (5) 
without  the  aid  of  the  interpretation 
clause,  and  is  also  within  the  interprets* 
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tion  clause.  The  words  used  are  ''  ship  or 
boat  stranded  or  otherwise  in  distress."  It 
cannot  be  contended  that  '^  ship  "  is  used 
in  a  strictly  nautical  sense,  and  if  not  so 
used  it  includes  the  various  kinds  of  ves- 
sels, ships,  barques,  brigs,  schooners,  sloops, 
cutters,  and,  in  fact,  includes  anything 
floating  in  or  upon  the  water  used  for  a 
particular  purpose.  This  is  built  for  the 
particular  purpose  of  dredging^  and 
though  as  a  fact  it  only  carries  mud  on 
the  water,  it  yet  might  carry  anything  else. 
But  it  is  said  that  she  has  no  motive  power 
within  herself — that  she  requires  to  be 
towed.  That  may  be,  but  towing  is  not 
enough,  she  must  be  steered,  and  in  fact 
have  a  rudder,  and  she  must  have  men  on 
board  to  steer  her.  In  fact,  it  is  a  barge, 
and  unless  you  confine  the  word  ''ships"  to 
nautical  phraseology  it  must  include  barge 
as  well  as  any  other  kind  of  vessel.  It 
may  be  that  a  barge  propelled  by  oars  is 
not  within  the  definition,  but  the  interpre- 
tation clause  is  not  restrictive,  and  a  vessel 
not  propelled  by  oars  is  within  it.  Nor  is 
anything  said  about  seagoing  in  the  clause. 
I  Uiink  this  hopper,  used  for  carrjring  men 
and  mud  and  for  dredging,  is  used  in  navi- 
gation for  the  purposes  of  navigation. 
But  it  is  said  that  she  has  not  any  power 
of  motion  within  herself ;  but  a  saloon  barge 
with  200  passengers  on  board  being  towed 
down  the  river  Mersey  to  vessels  lying  at 
the  mouth  would  be  used  for  purposes  of 
navigation,  and  in  my  judgment  this  mud- 
hopper  was  so  used. 

Then  it  is  said  that  the  Mac  was  not 
''  in  distress  on  the  shore."  That  phrase 
does  not  in  my  judgment  mean  hanl  and 
fast  on  the  shore,  but  in  the  vicinity,  and 
the  nautical  interpretation  of  it  is  that 
which  the  Legislature  in  this,  as  in  other 
Acts,  intended. 

Cotton,  L.J. — The  jurisdiction  of  the 
Justices  is  b'mited  by  the  statute  to  cases 
of  ships  or  boats  stranded  or  otherwise  in 
distress  on  the  shore,  and  ships  are  by  the 
interpretation  clause  described  as  '^  every 
description  of  vessel  used  in  navigation 
not  propelled  by  oars."  First  it  has  been 
argued  that  the  Mac  was  not  a  ship. 
Now  a  ship  is  a  generic  term  for  what  is 
created  for  the  pm-pose  of  going  on  the 
water.      Johnson,  quoting   from    Home 
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Tooke,  describes  it  as  formaium  aliquid^ 
and  speaks  of  a  boat  as  a  ship  of  a  small 
size.  I  think  it  should  be,  **  something 
hollowed  out."  But  it  is  said  that  a  ship 
must  be  capable  of  going  to  sea,  and  for 
this  the  judgment  of  Mr.  Justice  Black- 
bum  in  JSx  parte  Ferguson  (1)  was  called 
in  aid,  but  I  think  he  meant  rather  to 
decide  that  a  sea-going  vessel  must  be  a 
ship  than  that  a  vessel  not  adapted  for  sea 
voyages  is  not  a  ship.  I  do  not  think 
that  it  is  necessary  for  a  vessel  to  be  sea- 
going in  order  to  make  it  a  ship  within 
the  Merchant  Shipping  Act,  1854;  and 
section  19  (5),  which  enjoins  the  registra- 
tion of  British  ships,  "except  ships  not 
exceeding  15  tons  burden  employed  solely 
in  navigation  on  rivers  or  coasts  of  the 
United  Kingdom,  or  on  the  rivers  or  coasts 
of  some  British  possession  within  which  the 
managing  owners  of  such  ships  are  resi- 
dent/' supports  this  view.  I  therefore  have 
no  doubt  that  this  mud-hopper  is  a  '^  ship." 
In  my  judgment  also  it  is  a  "  vessel  used 
in  navigation."  The  question  whether  it 
be  so  or  not  does  not  depend  on  whether 
she  had  or  had  not  a  cargo.  She  had  men 
on  board  and  appliances  for  steering,  and 
she  was  navigating,  that  is,  carrying  by 
water.  As  to  whether  she  was,  within  the 
meaning  of  the  statute,  ''  on  the  shore  "  I 
think  the  contention  of  the  coxmsel  for  the 
owners  of  the  Mac  cannot  be  maintained,  as 
it  was  rightly  decided  in  The  Leda  (7)  that 
*'  on  the  shore  "  means  "  near  the  shore." 
Appeal  dismissed  toith  costs. 

Solicitors — Tompson  k  Ck).,  agents  for  Archer 
ic  Archer,  King's  Lynn,  for  the  owners  of  the 
Saucy  PoUy;  Whyt€,  Collison  &  Prichard, 
agents  for  H.  Snaith,  Boston,  Lincolnshire, 
for  the  owners  of  the  Mae. 


WIGNET  V,  WIONET. 


Divorce. 

1882. 

May  16; 

June  6. 

SetUemerUs — Variaticn  qf—JI£artg<ige  hy 
Husband  —  Solicitor  —  Costs  of  Divorce 
Suit—Lis  pendens^22  &  23  Vict.  c.  61. 
s.  5. 

Although  the  Court,  in  directing  a  varia- 
ti-on  o/ settlements  after  a  decree  dissolpinq 


a  marriage,  has  power,  under  the  22  d:  23 
Vict,  c.  61.  «.  5,  to  make  an  order  affecting 
the  interests  of  third  parties  created  be/ore 
the  date  of  the  petition /or  variation  o/the 
settlements,  the  interests  of  mortgagees 
created  he/ore  that  date  wUl,  as  a  general 
rule,  he  respected. 

An  ante-nuptial  settlement  of  a  sum  of 
40,000/.  gave  tlie  husband  a  first  life  interest 
in  15,000/.,  and  a  second  life  interest  in 
the  remainder  of  the  fund,  AU  the  settled 
property  was  derived  from  the  wife,  the 
husband  luiving  no  property  of  his  own, 
except  a  military  pension  of  120/.  per 
annum.  There  was  no  issue  of  the  mar- 
riage. The  wife  obtained  a  decree  nisi 
for  a  dissolution  of  her  monriage  on  the 
ground  of  her  husband^s  adultery  and 
cruelty.  Shortly  before  the  decree  nisi  was 
pronounced,  the  respondcfU,  who  had  pre- 
viously borrowed  4,200/.  upon  the  security 
of  his  life  interest  under  the  settlement, 
and  of  certain  policies  of  insurance  upon 
his  own  life,  executed  a  further  mortgage 
of  his  life  interest  in  favour  of  his  soUcUors, 
to  secure  their  costs  in  the  divorce  suit. 
After  the  decree  nisi  had  been  made  abso- 
lute, the  petitioner  presented  a  petition  for 
variation  of  the  settlement. 

The  Court,  although  it  had  ordered  that 
the  respondent's  interest  in  the  settled  pro- 
perty should  be  extinguished,  refused  to 
make  cm  order  declaring  that  the  interest 
of  the  respondent's  solicitors  under  the 
second  mortgage  was  thereby  determined. 

This  was  a  wife's  petition  for  a  dissolu- 
tion of  marriage  on  the  ground  of  her 
husband's  adultery  and  cruelty. 

The  parties  were  married  on  the  16th 
of  December,  1863,  and  by  a  settlement 
executed  in  contemplation  of  the  marriage, 
a  sum  of  40,000/.  was  settled  upon  certain 
trusts,  under  which,  as  to  the  sum  of 
15,000/.  the  trustees  were  to  pay  the  in- 
come to  the  husband  and  his  assignees, 
during  his  life,  and  after  his  death  to  the 
wife  for  life,  and  as  to  the  sum  of  25,000/. 
they  were  to  pay  the  income  to  the  wi& 
during  her  life,  and  after  her  death  to  the 
respondent  and  his  assignees  during  his 
life.  After  the  death  of  the  husband  and 
the  wife  the  fund  was  to  be  held  in  trust 
for  the  children  of  the  marriage,  and  in 
deftult  of  issue  in  trust  as  the  wife  should 
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by  will  appoint,  and  in  default  of  appoint- 
ment for  the  husband  absolutely.  There 
was  no  issue  of  the  marriage. 

The  above-mentioned  sum  of  40,000Z. 
was  derived  from  the  wife,  and  the  hus- 
band had  no  property  of  his  own,  with  the 
exception  of  a  pension  of  120^.  per  annum 
as  a  retired  officer  of  the  Indian  Staff  Corps. 

A  decree  nisi  for  the  dissolution  of  the 
marriage  was  pronounced  on  the  2nd  of 
July,  1880,  and  was  made  absolute  on  the 
nth  of  January,  1881.  On  the  2nd  of 
July,  1880,  before  ike  decree  nisi  had 
been  pronoimced,  the  respondent,  who  had 
already  borrowed  4,200^.  (which  he  had 
expended  for  household  purposes  during 
his  cohabitation  with  the  petitioner)  upon 
the  security  of  his  Hfe  interest  under  the 
settlement  and  of  certain  policies  of  in- 
surance upon  his  own  life,  executed  a 
further  charge  upon  the  same  life  interest 
in  favour  of  Messrs.  Saunders  &  Stokes, 
who  had  acted  as  his  solicitors  in  the 
divorce  suit,  to  secure  the  sum  of  215^., 
and  whatever  further  sum  they  should 
become  entitled  to  in  respect  of  the  divorce 
proceedings. 

On  the  2nd  of  February,  1881,  the 
petitioner  presented  a  petition  for  varia- 
tion of  the  marriage  settlement.  The 
Begistrar  reported  that  the  annual  income 
of  fiie  fund  in  which  the  respondent  had  a 
first  life  interest  under  the  settlement 
amounted  to  948^.,  and  that  the  annual 
income  of  the  fund  in  which  the  petitioner 
had  a  first  interest  amounted  to  1,165^. 
The  Registrar's  report  proposed  that  the 
respondent's  interest  in  the  settled  pro- 
perty should  be  extinguished,  and  that  the 
trustees  should  hold  the  property  and  apply 
the  income  upon  the  trusts  which  would 
be  applicable  if  the  respondent  had  died 
before  the  petitioner,  and  that  the  property 
should  be  free  from  the  ultimate  trust  in 
his  £ELV0ur. 

The  report  of  the  Registrar  was  con- 
firmed by  the  President  of  the  Division, 
without  prejudice  to  the  interests  of  the 
first  mortgagees,  the  question  of  the  rights 
of  Messrs.  Saimders  &  Stokes  under  the 
second  mortgage  being  reserved  at  the  re- 
quest of  the  parties ;  and  this  decision  was 
afterwards  affirmed  by  the  Court  of  Ap- 
peal (1). 

(1)  Ante,  p.  60. 
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An  application  was  now  made,  on  behalf 
of  the  petitioner,  for  an  order  declaring 
that  the  derivative  interest,  if  any,  of 
Messrs  Saunders  &  Stokes  in  the  settled 
property  had  been  determined  by  the  ex- 
tinguishment of  the  respondent's  interest 
under  the  settlement. 

Indenmch,  Q.C,  and  C,  A.  Middhton 
(on  May  16),  in  support  of  the  motion. — 
At  the  time  of  the  execution  of  the  mort- 
gage in  favour  of  the  respondent's  solicitors 
there  was  a  lis  pendens y  and  they  must  be 
taken  to  have  had  notice  that,  in  the  event 
of  the  marriage  being  dissolved,  the  Court 
would  have  power  to  extinguish  the  respon- 
dent's life  interest  imder  the  settlement. 

They  referred  to  Bellomiy  v.  Sabine  (2) 
and  Nodkes  v.  Noahes  tmd  HiU  (3). 

FarweUy  for  Messrs.  Saunders  k  Stokes. 
— At  the  time  when  he  executed  the  mort- 
gage the  respondent's  life  interest  under 
the  settlement  was  unaffected,  and  there 
was  no  lis  pendens  with  reference  to  the 
settlement,  the  petition  to  vary  which  was 
a  fresh  proceeding,  and  could  only  be  pre- 
sented after  the  dissolution  of  the  marriage. 

He  referred  to  Perkins  v.  Bradley  (4), 
Chotvne  V.  Baylis  (5)  and  St  Paul  v.  St, 
Paul  and  FarqvJiar  (6). 

Indervnck,  in  reply. 

Cur,  adv,  vuU, 


i 


The  President  (Sir  James  Hannen) 
on  JunQ  6). — In  this  case  a  decree  nisi 
or  a  dissolution  of  marriage  on  the  ground 
of  the  adultery  and  cruelty  of  the  husband 
was  pronounced  on  the  2nd  of  July,  1880, 
and  was  made  absolute  on  the  11th  of 
January,  1881,  and  on  the  2nd  of  Febru- 
ary, 1881,  the  petitioner  presented  a  peti- 
tion for  variation  of  her  marriage  settlement 
executed  on  the  18th  of  September,  1863. 
By  that  settlement  the  petitioner's  fortune 
was  settled  upon  certain  trusts,  under 
which,  as  to  certain  property,  the  income 
of  which  amounted  to  948/.,  the  trustees 
were  to  pay  that  sum  to  the  respondent  and 

(2)  1  De  Gex  k,  J.  566. 

(3)  47  Law  J.  Rep.  P.,  D.  &  A.  20;  Law  Rep. 
4  P.  D.  60. 

(4)  1  Hare,  219. 

(5)  31  Beav.  351 ;  31  Law  J.  Rep.  Chanc.  757. 

(6)  39  Law  J.  Rep.  Prob.  &  M.  50 ;  Law  Rep. 
2  P.  &  D.  93. 
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his  assignees  during  his  life,  and  after  his 
death  to  the  petitioner  for  her  life ;  while 
as  to  other  property,  the  income  of  which 
amounted  to  1,165/.,  the  trustees  were  to 
pay  that  sum  to  the  petitioner  for  life,  and 
afber  her  death  to  the  respondent  and  his 
assignees  for  his  life,  and  on  the  death  of  the 
survivor,  both  funds  were  to  be  in  trust  for 
the  children  of  the  marriage,  and  in  default 
of  issue,  in  trust  as  the  petitioner  should 
by  will  appoint,  and  in  default  of  appoint- 
ment, for  the  respondent  absolutely.  'Die 
respondent  brought  no  property  into  settle- 
ment, and  has  no  income  except  a  pension 
of  \20l.  as  a  captain  in  the  army. 

Before  the  date  of  the  decree  nisi  the 
respondent  had  borrowed  a  sum  of  4,200/. 
on  the  security  of  his  life  interest,  and  on 
the  date  of  the  same  decree,  but  before  it 
was  actually  pronounced,  he  executed  a 
further  mortgage  of  his  life  interest  to  his 
solicitors,  Messrs.  Saunders  <&  Stokes,  for 
215/.  and  such  further  sum  as  they  should 
become  entitled  to  in  respect  of  the  divorce 
suit.  On  the  hearing  of  the  petition  for  the 
variation  of  the  settlements  I  directed  that 
the  interest  of  the  respondent  in  the  settled 
property  should  be  extinguished,  but  with- 
out prejudice  to  the  mortgage  for  4,200/. 
The  question  of  the  rights  of  the  respon- 
dent's solicitors  was  not  then  before  me,  but 
had  been  reserved  at  the  instance  of  the 
parties.  I  am  now  asked  by  the  petitioner 
to  declare  that  the  derivative  interest,  if 
any,  of  Messrs.  Saunders  k  Stokes  in  the 
settled  property  is  determined  by  the  ex- 
tinguishment of  the  respondent's  interest. 

The  authority  upon  which  the  Court  is 
requested  to  act  is  conferred  by  the  22  & 
23  Vict.  c.  61.  s.  5,  which  enacts  that ''  the 
Court,  after  a  final  decree  of  nullity  of 
marriage  or  dissolution  of  marriage,  may 
enquire  into  the  existence  of  ante-nuptial 
or  post-nuptial  settlements  made  on  the 
parties  whose  marriage  is  the  subject  of  the 
decree,  and  may  make  such  orders  with  re- 
ference to  the  application  of  the  whole  or  a 
portion  of  the  property  settled,  either  for 
the  benefit  of  the  children  of  the  marriage 
or  of  their  I'espective  parents,  as  to  the 
Court  shall  seem  fit."  I  think  that  under 
this  section  the  Court  has  power  to  make 
an  order  which  may  affect  the  interests  of 
third  parties  created  before  the  institution 
of  proceedings  for  variation  of  the  settle- 


ments. For  example,  I  have  made  an 
order  in  fisivour  of  a  husband,  although  it 
prejudiced  the  rights  acquired  by  the  co- 
respondent through  his  marriage  with  the 
guilty  wife.  As  a  rule,  however,  it  a^^iears 
to  me  that  the  Court  is  bound  to  respect 
the  lights  of  mortgagees  created  before  the 
presentation  of  the  petition  for  variation 
of  the  settlements,  and  I  acted  upon  this 
principle  in  the  present  case.  The  Court  of 
Appeal  went  even  further,  and  ordered  the 
wife  to  pay  unsecured  debts  incurred  by  the 
husband  in  keeping  up  the  household  while 
the  parties  were  Uving  together,  a  question 
which  had  not  been  raised  before  ma  I 
have,  then,  to  consider  whether  I  ought  to 
deprive  Messrs.  Saunders  <fe  Stokes  of  the 
security  for  their  costs  which  ihey  obtained 
from  the  respondent  on  the  day  when  the 
decree  nisi  was  pronounced.  I  am  asked 
to  declare  that  their  interest  is  already 
determined  by  the  order  extinguishing  the 
husband's  interest ;  but  it  is  clear  that  I 
cannot  do  this,  for  the  question  was  ex- 
pressly reserved,  and  must  therefore  be 
determined  on  the  merits,  as  if  they  had 
been  investigated  at  the  hearing  of  the 
petition  for  variation  of  the  settlements. 

It  was  urged  on  behalf  of  the  petitioner 
that  there  was  at  the  time  of  the  creation 
of  this  charge  a  Us  pendens  with  referenoe 
to  the  settlements,  of  which  the  solicitors 
had  express  notice ;  but  I  think  this  aigu- 
ment  fails,  since  there  was  not  and  could 
not  be  any  lis  pendens  as  to  the  settlements 
till  after  the  dissolution  of  the  marriage. 
The  question  must,  therefbre,  be  considered 
upon  such  general  principles  as  may  appear 
applicable  to  the  peculiar  power  with 
which  the  Court  is  invested,  and  all  the 
circumstances  must  be  taken  into  account. 
If  the  life  interest  of  the  respondent  had 
extended  to  the  whole  income  derived  from 
his  wife's  property,  and  he  had  attempted 
to  deprive  her  of  all  benefit  from  that  pro- 
perty during  his  life,  I  should  have  thought 
myself  justified  in  preferring  the  interests 
of  the  wife,  at  least  to  some  extent,  to  those 
of  the  husband's  creditors;  but  here  the 
petitioner  is  in  possession  of  a  consideraUe 
property  independently  of  her  husband,  who 
had  no  means  of  his  own  with  which  to  pay 
his  costs.  The  case,  therefore,  bears  some 
analogy  to  that  of  a  wife  who  is  without 
the  means  of  defending  herself  in  a  suit  for 
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dissolution  of  marriage — ^at  least  to  this 
extent,  that  I  do  not  think  I  ought  to  de- 
prive the  solicitors,  who  have  not  been 
guilty  of  misconduct,  of  a  security  for  their 
reasonable  costs  given  by  the  husband  in 
exercise  of  legal  rights  of  which  he  was  at 
that  time  possessed.  The  charge  of  cruelty, 
upon  whidi  the  petitioner's  success  in  this 
suit  depended,  was  not  one  to  which  his 
solicitors  could  see  that  there  was  no  de- 
fence. I  think  that,  in  taking  the  security 
offered  to  them  by  their  client,  they  cannot 
be  deemed  to  have  done  anything  inequit- 
able towards  the  petitioner,  although  it  is 
possible  that  they  may  have  anticipated 
that  her  interests  would  be  affected  by  the 
security  which  they  acquired.  I  therefore 
refuse  the  application. 

Solicitors — Ayrton    Sc    Biscoe,  for  petitioner; 
Stokes,  Saunders  k  Stokes,  for  respondent. 
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Divorce. 

1882. 

April  30 ; 

June  6. 

Separation,  Deed  of — Permanent  Main- 
tenance— "  Duin  casta  "  Cla/uae  —  Juris- 
diction. 

After  a  decree  for  a  dissoliUion  of  mar- 
riage,  on  the  ground  of  the  husband's 
adultery  and  cruelty,  the  respondent  was 
ordered  to  secure  to  the  petitioner  an  an- 
nuity of  lOOZ.  per  a/tmum,  and  it  was 
referred  to  one  of  the  conveyancing  counsel 
of  the  Chancery  Division  to  prepare  the 
necessary  deed.  After  the  deed  had  been 
prepared  the  respondent  applied  to  the 
Court  to  insert  a  "  dum  casta  "  clause  in 
the  deed,  but  the  Court  refused  the  applica- 
tion, and  the  respondent  executed  tlie  deed. 
The  respondent  afterwards  moved  for  an 
order  directing  the  deed  to  be  delivered  up 
to  be  cancelled,  and  the  respondent  to  be 
released  from  his  covenant,  alleging  that 
the  petitioner  had,  since  the  execution  of 
the  deed,  been  livi^ig  an  unchaste  life: — 
Held,  t?MU  the  Court  had  not  jurisdiction 
to  order  the  deed  to  be  cancelled. 

Semble,  that  the  application  to  cancel 
the  deed  could  only  be  entertained  by  the 
Chancery  Division. 

The  petitioner  in  this  case  had  obtained 


a  decree  for  a  dissolution  of  marriage  on 
the  ground  of  her  husband's  cruelty  and 
adultery.  She  afterwards  presented  a 
petition  for  permanent  maintenance,  and 
the  Court  ordered  the  respondent  to  settle 
an  annuity  of  1002.  upon  the  petitioner, 
and  directed  that  one  of  the  conveyancing 
counsel  of  the  Chancery  Division  should 
prepare  the  necessary  deed. 

After  the  draft  deed  had  been  prepared 
the  respondent  applied  to  the  Court  to 
direct  the  insertion  in  the  deed  of  a  con- 
dition that  the  annuity  should  be  payable 
only  so  long  as  the  petitioner  should  lead 
a  chaste  life,  but  the  President  of  the 
Division  refused  to  direct  the  addition  of 
such  a  clause — Bradley  v.  Bradley  (1). 

It  was  now  alleged  by  the  respondent 
that,  since  the  execution  of  the  deed,  the 
petitioner  had  been  leading  an  unchaste  life. 

Dr.  Tristram^  Q-C,  for  the  respondent, 
moved  the  Court  for  an  order  directing 
that  the  deed  should  be  delivered  up  to  be 
cancelled,  and  that  the  respondent  should 
be  released  from  his  covenant. 

\TnE  President. — Have  I  original 
jurisdiction  to  set  aside  the  deed )] 

It  is  an  implied  condition  in  a  deed  of 
this  kind  that  the  respondent  shall  live  a 
chaste  life.  Fisher  v.  Fisher  (2)  is  in  my 
favour.  Gladstone  v.  Gladstone  (3)  is 
distinguishable,  since  there  all  the  settled 
property  was  derived  from  the  wife ;  but, 
although  the  Court  refused  to  insert  the 
condition  ^'  du^n  casta  "  in  the  deed,  it  was 
pointed  out  that  there  would  always  be 
power  to  vary  the  order. 

[The  President  refeiTed  to  ffart  v. 
Hart  (4).] 

In  that  case  the  husband  was  a  volun- 
teer, but  in  the  present  case  the  respondent 
has  executed  the  deed  under  compulsion. 

He  also  referred  to  Narracoit  v.  Nor- 
racott  and  Hesketfi  (5)  and  Chetwynd  v. 
Chetwynd  (6). 

(1)  47  Law  J.  Rep.  P.  D.  &  A.  63 ;  Law  Rep. 
3  P.D.  47. 

(2)  2  Sw.  k  Tr.  410 ;  31  Law  J.  Bep.  P.  M.  & 
A.  1. 

(3)  45  Law  J.  Rep.  P.  D.  &  A.  82 ;  Law  Rep. 
1  P.D.  442. 

(4)  60  Law  J.  Rep.  Chanc.  697 ;  Law  Rep. 
18  Ch.  D.  270. 

(5)  4  Hw.  &  Tr.  77  ;  33  Law  J.  Rep.  P.  k,  M.  132. 

(6)  36  Law  J.  Rep.  Prob.  &  M.  21 ;  Law  Rep. 
1  P.  &  D.  39. 
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J)r,  Swahey,  for  the  petitioner. — The 
charge  of  unchastity  is  denied,  but  it  is 
also  submitted  that  the  Court  has  no  juris- 
diction to  make  the  order  asked  for,  which 
is  different  from  a  mere  variation  of 
the  deed.  Gladstone  v.  Gladstone  (3) 
is  a  direct  authority  against  the  present 
application,  and  Hart  v.  Hart  (4)  shews 
that  a  separation  deed  without  the  **  dum 
casta  "  clause  is  not  against  public  policy. 
The  matter  is  res  judicata,  since  the  Court 
has  already  decided  that  the  deed  ought 
not  to  contain  the  condition  which  is  now 
sought  to  be  implied  (1). 

Dr.  Tristram,  Q.C.,ia  reply. 

Cur,  adv,  vuU. 

The  President  (Sir  James  Hanken) 
(on  June  6). — The  marriage  between  the 
parties  to  this  suit  was  dissolved  on  the 
20th  of  November,  1877,  on  the  ground 
of  the  husband's  cruelty  and  adultery. 
The  respondent  was  afterwards  ordered  to 
secure  to  the  petitioner  lOOL  a  year  for 
permanent  maintenance,  and  it  was  re- 
fenced  to  one  of  the  conveyancing  counsel 
to  the  Chancery  Division  to  settle  and  ap* 
prove  a  proper  deed  for  the  purpose.  The 
deed  prepared  by  counsel  did  not  contain 
a  clause  that  the  provision  should  be  pay- 
able only  so  long  as  the  wife  should  remain 
chaste,  and  I  refused  to  order  that  such  a 
clause  should  be  inserted.  The  deed  was 
executed  on  the  29th  of  July,  1878. 
It  is  now  asserted  that  the  petitioner  has, 
since  the  execution  of  the  deed,  led  an 
immoral  life,  and  I  am  asked  to  cancel  the 
deed  on  that  ground.  It  was  objected  on 
behalf  of  the  petitioner,  without  admitting 
the  charge  of  unchastity,  that'  I  have  not 
the  power  to  cancel  the  deed,  and  I  am  of 
opinion  that  this  contention  is  well 
grounded.  The  deed  was  settled  in  aocoi*d- 
anoe  with  what  I  believe  to  be  the  practice 
in  such  cases.  K I  was  wrong  in  refusing 
to  order  a  dum  casta  clause  to  be  inserted 
in  the  deed,  that  should  have  been  made 
the  subject  of  appeal  at  the  time ;  but  the 
deed  once  executed  becomes,  in  the  ab- 
sence of  fraud,  binding  according  to  its 
terms.  I  should  add  that  if  any  ground 
for  setting  aside  the  deed  had  been  es- 
tablished, that  would  fall  within  the  de- 
scription   of    business    assigned    to    the 


Chancery  Division,  and  excluded  from  the 
jurisdiction  of  this  division.  I  must  re- 
fuse the  application  with  costs. 

Solicitors — Shaen,  Roscoe,  Massey  k  Henderson, 
for  petitioner;  Nash  k  Field,  agents  for 
Btuckey,  Son  k  Jennings,  Brighton,  for  re- 
spondent. 


Divorce.  "1 

1882.     >  mason  v,  mason  and  macluke. 
July  11.  J 

Delay — Judicial  Separation — Dissolu- 
tion o/  Marriage, 

A  husband  obtained  a  decree /or  a  judi- 
cial separation,  with  damages  against  the 
corespondent.  He  did  not  seek  a  dissolu- 
tion of  the  marriage,  since  he  hoped  that 
his  wife  would  reium  to  him.  More  than 
three  years  afterwards  he  fled  a  petition 
for  a  dissolution  of  his  marriage  on  the 
ground  of  his  wife^s  adultery  with  the  same 
co-respondent.  The  Court  disjnissed  the 
petition  on  the  ground  of  unreasonahU 
delay. 

This  was  a  husband's  petition.  The 
parties  were  married  in  1871,  the  pe- 
titioner being  a  baker  at  Kotherham.  In 
1876,  the  respondent  committed  adultery 
with  the  co-espondent  Maclune,  who  was 
then  in  partnership  with  the  petitioner. 
The  latter  condoned  the  adultery,  but  in 
1877  his  wife  left  him  and  went  to  live 
with  the  co-respondent. 

The  petitioner  thereupon  commenced  a 
suit  for  a  judicial  separation,  and  in  No- 
vember, 1878,  he  obtained  a  decree,  with 
50^.  damages  against  the  co-respondent.  He 
stated  that  he  did  not  then  ask  for  a  decree 
dissolving  the  marriage,  because  he  was  in 
hopes  of  inducing  his  wife  to  return  to 
cohabitation  with  him. 

The  respondent  continued  Ker  cohabita- 
tion with  the  co-respondent,  and  gave  birth 
to  a  child  in  1879.  The  petitioner,  having 
no  longer  any  hope  that  his  wife  would 
return  to  him,  commenced  the  present 
suit^or  a  dissolution  of  his  marriage. 
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Neither  the  respondent  nor  the  co- 
respondent appeared;  and  the  case  was 
tried  before  the  President  of  the  Division 
without  a  jury. 

C,  A.  Middletan,  for  the  petitioner. 

The  President  (Sir  James  Hannen).-— 
This  cases  raises  a  novel  question,  but  the 
objection  which  has  occurred  to  my  mind 
has  not  been  displaced.  In  1878,  the 
petitioner  asked  for  a  lesser  remedy  than 
he  would  then  have  been  entitled  to, 
namely,  a  decree  for  a  judicial  separation 
instead  of  a  deci'ee  for  a  dissolution  of 
marriage.  In  1882,  although  it  does  not 
appear  that  he  has  in  the  meantime  taken 
any  steps  with  a  view  to  induce  his  wife 
to  break  off  her  connection  with  the  co- 
respondent, he  asks  for  a  dissolution  of  the 
maniagc,  alleging  as  his  reason  for  not 
asking  for  such  a  decree  before  that  he  had 
hopes  of  getting  his  wife  back  to  him.  I 
cannot  regard  his  reason  as  one  extending 
over  all  time,  or  until  he  should  alter  his 
mind;  and  this  being  the  only  ground  upon 
which  he  seeks  to  excuse  his  delay,  I  must 
dismiss  the  petition,  since,  in  my  judgment, 
it  is  shewn  that  he  has  been  guilty  of  un- 
reasonable delay. 
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Solicitors— Gregory,  liowcliffes  &  Co.,  agents 
for  G.  E.  Pickering,  Leeds,  for  petitioner. 


[IN  THE  COURT  OF  APPEAL.] 
Aduiraltv.  ] 

1882.  >  THE  DOUGLAS.* 

June  21.     J 

Damage  hy  Collision — Wreck — Liabi- 
lift/  of  Oiimer — Refiyioval  of  Wrecks  Act, 
1877  (40  <fc  41  Vict,  c.  16), «.  i— Evidence. 

A  steamship  was  wrecked  and  sunk  in 
miiUdiannel  in  the  Thames  hy  a  collision, 
in  which  site  was  at  fault.  One  of  Jier 
officers  sent  a  message  hy  the  captain  of  a 
tug  to  inform  the  harbour-master  of  the 
wrecking   of  the   ship,   and  the  Jiarhour- 

•  Cnram  Lord  Coleridge,  C.J. ;  Brett,  L.J., 
And  Cotton,  L.J. 

VoLj  61.— p.,  D.  k  A, 


fnaster  in  reply  said  lie  would  send  and  see 
to  the  uoreck.  He  did  not  do  so,  and  soon 
afterwards  a  ship  of  the  plaintiffs*  came 
into  collision  in  the  dark  with  the  wreck. 
Evidence  of  whcU  passed  between  the  officers 
of  the  defenda^its'  ship  and  the  harbour^ 
master  was  tendered  and  rejected,  and  the 
defendants  were  held  liable  to  the  plaintiffs 
in  an  auction  for  damages : — Held  (reversing 
the  judgment  oj  the  Admiralty  Division), 
that  the  evidence  tendered  ought  to  have 
been  admitted,  that  there  was  no  evidence 
of  negligence  on  the  part  of  tJie  defendants, 
and  that  they  were  not  liable. 

Appeal  from  the  judgment  of  Sir  E.. 
Phillimore. 

The  case  is  reported  Ante,  p.  65. 

Action  by  the  owners  of  the  steamship 
Mary  Nixon,  against  the  owners  of  the 
steamship  Douglas,  for  damage  by  colli- 
sion. 

It  appeared  that  the  Douglas  had  come 
into  collision  with  the  steamship  the  Duke 
of  Buckingham,  and  had  in  consequence 
sunk.  The  Douglas  then  lay  in,  the 
Gravesend  Reach  about  mid-channel,  with 
one  of  her  masts  above  water.  The  Mary 
Nixon  came  into  collision  with  the  Douglas 
about  midnight. 

The  defendants  alleged  in  their  defence 
that  a  light  had  been  placed  on  the  Douglas 
until  she  sank;  that  a  reasonable  time 
to  exhibit  lights  as  a  warning  on  the 
wreck  had  not  elapsed ;  that  at  the  time 
when  the  collision  took  place  the  Douglas 
was  a  wreck ;  and  that  the  defendants  had 
wholly  ceased  to  have  possession,  manage- 
ment or  control  of  her. 

At  the  trial  before  Sir  E.  Phillimore, 
evidence  was  tendered  to  shew  that  notice 
of  the  first  collision  was  given  to  the  har- 
bour-master at  Gravesend;  that  he  said 
the  proper  wreck  lights  should  be  sent; 
and  that  this  statement  of  the  harbour- 
master was  repeated  to  the  officers  of  the 
Douglas,  The  evidence  was  rejected ;  but 
it  appeared  from  a  deposition  made  by  the 
mate  of  the  Douglas,  that  he  told  the  cap- 
tain of  a  tug  to  inform  the  harbour- master 
that  the  Douglas  had  sunk,  and  that  the 
captain  of  the  tug  had  told  the  mate  that 
the  harbour-master  had  said  he  would  send 
down.  The  defendants  claimed  to  be  still 
owners  of  the  Douglas. 

K 
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The  Dou/ilas  iAjfj).)^  Adm. 

Sir  R.  Phillimore  gave  judgment  for 
the  plaintifii). 

The  defendants  appealed. 

BuckniUy  for  the  appellants. 

Butt,  Q.C.f  and  G.  Bruce,  for  the  plain- 
tiffs, cited  Brown  v.  Mallett  (1),  ]Vhite  v. 
Crisp  (2)  and  40  <fe  41  Vict.  c.  16.  s.  4. 

Lord  Coleridge,  C.J. — ^I  am  clearly  of 
opinion  that  this  judgment  cannot  be  sup- 
ported. 

The  question  upon  the  evidence  before 
us  is,  whether  the  defendants  were  guilty 
of  negligence ;  and  it  appears  to  me  that 
there  was  no  negligence  of  which  the  plain- 
tiffs can  take  advantage.  A^ter  the  Bcmglas 
had  sunk,  a  light  was  placed  in  her  rig- 
ging, and  the  master  being  taken  in  a 
boat  to  Gravesend,  a  request  was  made  to 
the  harbour-master  there  to  take  care  of 
the  wreck.  It  was  objected  that  the  con- 
versation which  took  place  between  the 
harbour-master  and  the  officer  of  a  tug, 
by  whom  the  message  was  sent,  could  not 
be  given  in  evidence  against  the  plain- 
tiffs; and  it  was  further  said  that  if  it 
could,  yet  it  was  immaterial ;  but  I  think 
the  evidence  was  not  immaterial,  and 
that  it  ought  to  have  been  admitted. 
There  was  evidence  that  the  representa- 
tive of  the  defendants  believed  the  har- 
bour-master had  undertaken  to  light  the 
wreck.  Now  the  harbour-master  may 
exercise  the  powers  of  the  Bemoval  of 
Wrecks  Act,  1877,  and  it  is  not  necessaty 
now  to  give  any  opinion  on  the  constmc- 
tion  of  that  Act,  for  in  this  case  it  ap- 
pears he  did  undertake  the  duty.  It  is 
then  said  that  the  action  can  be  main- 
tained because  the  harbour-master  did  not 
perform  that  which  he  undei*took  to  do ; 
but  it  must  be  inferred  upon  these  facts 
that  the  mate  of  the  Douglca  had  reason 
to  suppose  he  would  do  so. 

There  is,  then,  evidence  that  all  was 
done  that  could  reasonably  be  expected  to 
be  done,  and  there  is  no  reason  for  say- 
ing that  the  officers  of  the  JTougkM  were 
guilty  of  negUgenoe.  I  do  not  think 
Brown  v.  MaMett  (1)  and  White  v.  Crisp 

(1)  6  Com.  B.'Bep.  699 ;  17  Law  J.  Bep.  C.P. 
227. 

(2)  10  Ezch.  Bep.  312 ;  23  Law  J.  Rep.  Ezch. 
317. 


(2)  trench  upon  our  decision,  for  in  those 
cases  it  was  assumed  that  the  posses- 
sion and  control  over  the  sunken  ship 
must  remain  in  the  owners,  in  order  to 
make  them  liable.  Those  cases  may  stand 
with  this,  for  in  Brown  v.  MaUett  (1)  the 
declaration  did  not  shew  ihe  owner  of  the 
barge  to  be  in  possession  at  the  time  of 
the  collision;  and  in  White  v.  Cri»p  (2) 
the  defendants  had  the  control  of  the 
wreck. 

Brett,  L.J. — This  action  is  brought  to 
recover  damages  from  the  defendants,  who 
are  said  to  be  liable  on  three  grounds. 
First,  it  was  said  that  there  was  a  duty  on 
the  defendants  to  light  the  wreck,  and 
that  there  was  a  duty  just  as  though  there 
had  been  a  contract  made;  but  I  think 
no  such  duty  existed,  and  that  the  conten- 
tion must  fail.  Then  it  was  assumed  that 
the  defendants  had  committed  an  indict- 
able offence  in  the  channel  of  a  navigable 
river ;  but  it  seems  to  me  that  the  defen- 
dants did  not  do  anything  which  amounted 
to  an  indictable  offence.  The  liability  of 
the  owners  of  a  sunken  ship  lying  in  the 
tide- way  is  that,  if  they  keep  possession  of 
her,  they  must  give  notice  where  she  has 
gone  down.  Then  it  was  said  that  the 
defendants  failed  to  give  notice  where  the 
wreck  of  the  Douglas  was  lying. 

I  incline  to  think  that  if  the  owners  of 
a  wreck  abandon  it,  their  liability  ceases. 
The  defendants,  however,  claim  to  be  still 
owners  of  this  wreck.  It  is  to  be  noted 
that  the  owners  themselves  would  not 
hear  at  once  of  the  first  collision,  and  it 
is  for  the  plaintiffs  to  prove  that  there  was 
negligence.  The  captain  would,  />rtm/& 
facie,  be  the  person  bound  to  act,  and  he 
does  not  seem  to  have  been  guilty  of  neg- 
ligence. The  mate  further  had  a  right  to 
suppose  the  harbour-master  would  do 
what  he  promised.  Therefore  there  was 
no  negligence,  and  the  judgment  of  the 
Admiralty  Division  cannot  be  supported. 
With  regard  to  the  two  cases  cited,  it  is 
to  be  observed  they  were  decided  on  de- 
murrer. 

Cotton,  L.J. — ^I  think  the  evidence 
was  improperly  rejected,  for  it  went  to 
shew  that  the  defendants  had  for  the 
time  abandoned  the  wreck.    By  the  Re- 
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The  Douffloi  (Ap^p,),  Adm, 

moval  of  Wrecks  Act,  1877,  the  harbour- 
master had  power  to  put  up  lights,  and  I 
think  he  was  bound  to  remove  a  dangerous 
obstruction.  There  need  not  be  a  new 
trial,  as  it  appears  from  the  deposition  of 
the  mate  that  the  collision  was  reported  to 
the  harbour  •master,  and  that  the  harbour- 
master made  a  communication  to  the  mate. 
This  exonerates  the  defendants,  and  as  the 
plaintiflk  cannot  prove  negligence  against 
the  defendants,  this  appeal  must  succeed. 

Appeal  aUotoed, 

Solicitors — Crump  k  Son,  for  appellants;  Gel- 
iatly,  Hon  &  Warton,  for  respondents. 
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Pbobate. 

1882 
July  18 


8.  J 


CARPENTER  V.  THE  SOLICITOR 
TO  THE  TREASURY. 


Security — Receiver — GtuiratUee  Society 
'—Limited  Liability — Paid-up  Capital, 

Tlie  deed  of  settlemerit  of  a  guarantee 
society,  which  was  not  registered  under  t/ie 
Joint  Stock  Companies  ActSf  hut  whidi  was 
established  by  a  statute  limiting  the  lia- 
bility of  t/ie  shareholders  and  enabling  tJte 
society  to  sue  or  be  sued  in  Ute  name  of  Hie 
secretary  or  any  directory  and  Jwd  for  its 
business  tJte  becoming  surety,  in  considera- 
tion of  an  annual  premium,  for  the  in- 
tegrity of  clerks,  collectors,  receivers  and 
other  persons  in  whom  pecuniary  trust 
sliotUd  be  reposed,  provided  for  the  iriser- 
tion  in  every  bond  issued  by  tlhe  society  of 
a  condition  that  the  capital,  stock  and 
funds  of  the  society  should  alone  be  liable 
to  answer  claims  in  respect  of  the  bond, 
and  that  no  meniher  of  tlie  society  sltould 
be  liable  in  respect  thereof  beyond  tlie  un- 
called amount  of  his  shares.  The  capital 
of  the  society  consisted  of  100,000^.  in  fully 
paid-up  shares,  represented  by  securities  of 
the  value  of  124,000^. 

The  Court  accepted  a  bond  of  the  society, 
containing  a  clause  in  the  terms  provided 
for  in  the  deed  of  settlement,  as  security  for 
the  due  performance  of  tJie  duties  of  a  re- 
ceiver in  a  jyrobate  action 


The  plaintiff  in  this  action  propounded 
the  will  of  John  Allen  Stokes,  who  died 
at  Streatham  on  the  31st  of  May,  1881. 

On  the  16th  of  May,  1882,  the  Court 
made  an  order  for  the  appointment  of  an 
administrator  pendente  lite  and  a  receiver. 
Edward  Stimson  was  afterwards  appointed 
such  administrator  and  receiver,  and  ten- 
dered the  Guarantee  Society  as  his  surety. 

The  Guarantee  Society  was  established, 
by  an  Act,  5  &  6  Vict.  c.  Ixiv.  (Local 
and  Personal),  for  the  purpose  of  carrying 
on  the  business  of  becoming  surety,  in 
consideration  of  annual  premiums,  for  the 
integrity  of  clerks,  collectors,  receivers 
and  other  persons  of  reputation  approved 
of  by  the  society,  in  whom  pecuniary  trust 
should  be  reposed. 

The  society  was  not  i*egistered  under 
either  of  the  Joint  Stock  Companies  Acts, 
but  was  empowered  by  the  Act  to  sue  or 
be  sued  in  the  name  of  the  secretary  or  of 
any  director.  The  capital  of  the  society 
consists  of  100,000^.  in  paid-up  shares, 
and  is  represented  by  {securities  of  the 
value  of  124,000^. 

The  deed  of  settlement  of  the  society 
provides  for  the  insei'tion  in  every  bond 
issued  by  the  society  of  the  following  con- 
dition :  "  Provided  always  and  it  is  hereby 
agreed,  that  this  bond  is  entered  into  by 
the  said  society  on  the  condition  that  the 
capital,  stock  and  funds,  according  to  the 
deed  of  settlement  of  the  said  society, 
shall  alone  be  liable  to  answer  and  make 
good  all  claims  in  respect  of  this  bond,  and 
that  no  director  or  proprietor  of  the  siiid 
society  shall  in  any  manner  be  personally 
liable  or  subject  to  any  claims  or  demands 
by  reason  of  such  bond  beyond  the  amount 
remaining  to  be  called  up  of  his  or  her 
shares  of  such  capital,  stock  or  funds.'' 

The  Registrar  refused  to  accept  a  bond 
containing  the  above-mentioned  clause  as 
security  for  the  performance  of  the  re- 
ceiver's duties. 

A,  L.  SmiUi,  for  the  defendant,  moved 
for  an  order  directing  the  Registrar  to 
accept  the  Guarantee  Society's  bond  in  the 
form  tendered,  as  security  for  the  due 
performance  by  Edward  Stimson  of  the 
duties  of  receiver  in  the  action. 

He  referred  to  Cohnore  v.  North  (1). 

(1)  42  Law  J.  Rep.  Cbaac.  4. 
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Carpenter  v.  Sidicitor  to  the  Tretuturyy  Proh. 
SearUy  for  the  plaintiff,  consented. 

The  President  (Sir  James  Hi nnen).— 
I  am  satisfied  with  the  security,  wiiich  is 
better  than  that  of  a  private  person. 


Solicitors — Fox  and   Page,  for    the    plaintiff; 
Hare  &  Co.,  for  the  Solicitor  to  the  Treasur)'. 


Probate.  1 

1882.     >  hockley  and  others  v,  wyatt. 
July  27.  J 

Costa — Probate  in  Solemn  Form — Oppo- 
sition by  Residuary  Legatee  of  former  Will 
— Notice  tifider  Rule  41. 

A  legatee  under  a  former  will  has  not  the 
same  right  as  a  next-of-kin  or  executor  of 
a  former  irill  to  put  an  executor  of  a  sub- 
seqiieiit  will  upon  proof  in  solemn  form^ 
and  therefore  he  cannot  protect  himself 
against  liability  to  be  condemned  in  costs 
by  giving  notice  under  rule  41  that  lie  only 
intends  to  cross-examine  the  witnesses  pro- 
duced in  support  of  t/ie  udlL 

The  plaintiffs  propounded  the  will  of 
Jane  Piatt  Walton,  who  died  on  the  28th 
of  December,  1881.  The  will  was  dated 
the  24th  of  December,  1881,  and  in  it  the 
plaintiffs  were  appointed  executors.  The 
defendant,  who  was  one  of  ^e  residuary 
l^atees  of  a  prior  will  of  the  deceased, 
dated  the  22nd  of  December,  1881,  pleaded 
that  the  will  was  not  duly  executed  ac- 
cording to  the  statute ;  that  the  deceased 
was  not  of  sound  mind,  memory  and  under- 
standing; and  that  she  did  not  know  and 
approve  of  the  contents  of  the  will. 

The  defendant  gave  notice  under  rule  41 
(1)  of  the  Rules  and  Orders  (July  30, 1862) 

(1)  Rule  41: — "In  all  cases  the  party  op- 
posing a  will  may,  with  his  plea,  give  notice 
to  the  party  setting  up  the  will  that  he  merely 
insists  upon  the  will  being  proved  in  solemn 
form  of  law,  and  only  intends  to  cross-examine 
tlij  witnesses  produced  in  support  of  the  will, 
and  he  shall  thereupon  be  at  liberty  to  do  so, 
and  shall  be  subject  to  the  same  liabilities  in 
respect  of  costs  as  he  would  have  been' under 
similar  circumstances  according  to  the  practice 
of  the  Prorogative  Court." 


that  he  only  intended  to  cross-examine  tlie 
witnesses  produced  in  support  of  the  will. 
At  the  hearing,  the  learned  Pk-esident 
found  in  favour  of  the  will. 

J,  G,  Witt,  for  the  plaintiff,  applied  that 
the  defendant  might  be  condemned  in  costs. 
The  notice  given  by  the  defendant  under 
rule  41  (1)  does  not  protect  him  from 
liability  to  be  condemned  in  co^^.  Accord- 
ing to  the  practice  of  the  Prerogative  Court 
the  next-of-kin  and  the  executor  of  a  pre- 
vious will  have  a  right  to  put  the  executor 
of  the  will  propounded  upon  proof  in 
solemn  form  without  being  liable  for 
costs,  but  this  privilege  has  never  been 
extended  to  a  legatee  under  a .  previous 
will.  He  cited  Boston  v.  Fox  (2),  Leeman 
V.  George  tk  Rosser  (3)  and  Williams  on 
Executors  (4). 

R,  A,  Bayford,  for  the  defendant,  con- 
tended that  a  legatee  under  a  previous  will 
was  within  the  rule. 

The  President  (Sir  James  Hannen). — 
This  question  has  been  before  me  on  pre- 
vious occasions,  but  has  not  yet  been  the 
subject  of  judicial  decision.  I  have  now 
had  my  attention  directed  to  the  authorities 
upon  the  point ;  and  it  seems  to  me  that, 
according  to  the  practice  of  the  Prerogative 
Court,  by  which  I  am  bound,  the  privilege 
of  putting  an  executor  to  proof  in  solemn 
form  without  liability  to  costs  was  not  ex- 
tended to  a  legatee  under  a  previous  will. 
I  therefore  hold  that  the  notice  given  by 
the  defendant  affords  him  no  protection. 
[His  Lordship  then,  upon  a  review  of  the 
facts  of  the  case,  said  that  in  the  exercise 
of  his  discretion  he  should  leave  each  party 
to  pay  his  own  costs.] 

Solicitors — Adam  Burn  ic  Son,  agents  for  Sliar- 
land  &  Hatten,  Gravesend,  for  plaintiffs; 
T.  Sismey,  agent  for  Tol  hurst,  Lovell  S: 
Clinch,  Gravesend,  for  defendant. 


(2)  29  Law  J.  Rep.  Prob.  k  M.  68. 

(3)  37  Law  J.  Rep.  Prob.  &  M.  13 ;  Law  Rep. 
1  P.  &  D.  542. 

(4)  8th  ed.,  p.  344. 
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JONES  AND  ANOTHER. 


Probate  Action — Parties — Citing  to  See 
Proceedings — Revocation  of  Probate — Real 
Est<Ue — Assignee  of  Heir-at-Lav) — 20  <fc  21 
Vict.  c.  77.  s,  63. 

In  an  action  for  revocation  of  the  pro- 
bcUe  of  a  will  which  deals  only  with  real 
estate^  the  Court  will  not  allow  the  assignee 
of  the  interest  of  the  heir-at-law  of  the 
testator  to  be  cited  under  the  Act  20  <^  21 
Vict,  c.  77,  s.  63. 

Hannah  Jones,  widow,  died  at  Llan- 
faimewlwl,  Anglesey,  on  the  8th  of  April, 
1876,  having  two  days  previously  executed 
a  will,  wherehy  she  devised  a  freehold  farm 
to  Owen  Jones,  who  obtained  probate  of 
her  will. 

Owen  Jones  died  on  the  14th  of  July, 
1879,  having  devised  the  said  farm  to  his 
wife,  Elizabeth  Jones,  who  obtained  pro- 
bate  of  his  will. 

The  present  action  was  brought  by  John 
Jones,  the  heir-at-law  and  one  of  the  next- 
of-kin  of  Hannah  Jones,  for  revocation  of 
the  probate  of  her  will,  but  he  had  assigned 
all  his  interest  as  heir-at-law  of  the  testa- 
trix to  his  bi*other,  Kobert  Jones. 

Searle,  for  the  defendants,  moved  for 
leave  to  cite  Kobert  Jones  as  a  party  in- 
terested in  the  real  estate  of  the  testatrix. 
Any  person  who  would  have  a  right  to  in- 
tervene, if  the  will  dealt  with  pei*8onalty, 
IB  a  proper  party  to  be  cited.  The  terms 
of  the  20  &  21  Vict.  c.  77.  s.  63,  are  very 
wide. 

Clement  Lloyd,  for  the  plaintiff. — "Robert 
Jones  is  not  within  the  Act  20  <Ss  21  Yict. 
c.  77.  s.  63. 

The  President  (Sir  James  Hannen). — 
I  do  not  think  that  Robert  Jones  is  a 
person  whom  there  is  any  right  to  cite. 
He  derives  his  interest  from  the  plaintiff, 
John  Jones,  and  his  interest  will  stand  or 
fall  with  that  of  the  latter.  I  must  re- 
ject the  application  with  costs. 


Solicitors — Badford  Sc  Frankland,  agents  for 
E.  G.  RoberU,  Holyhead,  for  plaintiff ; 
BloxaiDS  &  Ellison,  agents  for  John  Roberts, 
Bangor,  for  defendant. 


[IN  THE  COURT  OF  APPEAL.] 

Admiralty.  T 

1881.       >         the  skandinav.* 
July  19.    J 

Ship  and  Shipping —CJiarter-jmrty — 
Mea>surement — Custom. 

By  a  charter-party  it  toas  agreed  that 
"  a  ship  slwuld  load  a  cargo ,  and  proceed 
to  a  port  in  Chreat  Britain,  and  deliver  the 
same  on  being  paidfreigJU  at  and  after  the 
rate  of  35«.  per  180  English  cuhic  feet 
taken  on  board,  as  per  OothcTiburg  custom  " ; 
— Held  {reversing  the  decision  of  Sir 
E.  Phillimore),  that  the  freight  was  to  be 
ascertained  by  measuring  the  cargo  ac^ 
cording  to  the  method  used  ai  Gotlienburg, 
and  not  according  to  the  method  used  al  th^ 
port  of  discharge. 

This  was  an  appeal  from  the  judgment 
of  Sir  R.  Phillimore,  reported  50  Law  J. 
Rep.  P.,  D.  k  A,  p.  46,  revei*sing  the  de- 
cision of  the  County  Court  Judge  at  Hull,  in 
an  action  brought  by  the  shipowner  against 
the  cargo-ownei-s  to  recover  lil,  18^.  8c/.  for 
balance  of  freight.  By  charter-party  made 
at  Stockholm  on  the  13th  of  March,  1880, 
it  was  agreed  that  the  Skandinav  should 
proceed  to  a  good  and  safe  port  in  Wester- 
wick's,  custom  house  district,  and  there 
load  a  full  and  complete  cargo  of  props, 
and,  being  so  loaded,  should  proceed  to  a 
safe  poii;  on  the  east  coast  of  Great 
Britain, ''  and  deliver  the  same  on  beiug 
l^aid  freight  at  and  after  the  rate  of 
35  shillings  British  sterling  in  full  per 
180  English  cubic  feet  taken  on  board,  as 
per  Gothenbui'g  custom."  By  the  bill  of 
lading  the  master  lK)und  himself  to  deliver 
the  cargo  of  props  "  on  safe  arrival  to  order 
against  an  agreed  fi-eight,  as  per  charter- 
party.''  The  Skandinav  arrived  at  the  port 
of  Werkeback,  but  the  cargo  was  not  mea- 
sured before  being  shipped,  the  agent  of  the 
cargo-owners  having  refused  to  measure  it, 
although  requested  to  do  so  by  the  master. 
After  the  cargo  had  been  shipped,  the 
master  telegraphed'  to  the  charterer  to  get 
a  lump  sum  freight,  to  which  the  charterar 
repHed :  ''  Lump  sum  refused  positively. 
I  must  submit  to  the  measuring  in  Hull  of 
the  Skandinav*s  cargo."    Accordingly,  at 

*  Coram  Jessel,    M.R  ;    Brett,    L.J.,    and 
Cotton,  L.J. 
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the  end  of  the  bill  of  lading,  the  master 
added  the  words,  **  Number  of  pieces,  mea- 
sure and  quantity  unknown,  free  from 
damage,  cargo  to  be  measured  up  at  port 
of  discharge  at  charterer's  expense,  ac- 
cording to  his  telegram."  The  cargo  on 
arrival  was  measured  by  the  custom 
house  officials,  according  to  the  English 
measurement,  which  was  most  favourable  to 
the  cargo-owners,  and  the  shipowner  then 
brought  his  action  against  the  cargo-owners 
for  the  balance  of  freight  which  was  ad- 
mittedly due  if  the  cargo  was  to  be  mea- 
sured according  to  the  Gothenburg  custom. 

The  County  Court  Judge  decided  in 
favour  of  the  plaintiff,  the  shipowner,  and 
gave  judgment  for  him  for  74Z.  18*.  8(i., 
with  costs.  This  decision  was,  on  appeal, 
reversed  by  Sir  R.  Phillimore,  who  held 
that  the  cargo  was  to  be  paid  for  according 
to  the  quantity  measured  and  delivered  at 
the  port  of  discharge,  and  not  according  to 
the  quantity  as  ascertained  by  the  custom 
of  measurement  used  at  Gothenburg,  and 
gave  judgment  accordingly  for  the  defen* 
dant6(l). 

The  plaintiff  appealed. 

J.  G,  Witty  for  the  appellant. 
BucknUlf  for  the  respondents. 

(1)  50  Law  J.,  Rep.  P.,  D.  &  A.  46. 


Jessel,  M.R. — ^The  Court  must  adopt  a 
construction  which  haa  a  meaning  with 
reference  to  the  facts  of  the  case.  The 
contract  provides  that  the  freight  shall  be 
'<  at  the  rate  of  35«.  per  180  English  cubic 
feet  taken  on  board,  as  per  Gothenbuig 
custom,"  and  it  has  been  proved  that  there 
is  a  particulai*  custom  or  method  of  mea- 
suring props  in  use  at  Gk>thenbarg.  There 
is  no  other  custom  to  which  the  words  in 
the  charter-party  can  apply  but  that  It 
was  suggested  on  the  part  of  the  respon- 
dents that  the  custom  mentioned  had  re- 
ference to  the  manner  of  loading  the 
vessel,  but  there  is  no  evidence  at  all  of 
any  such  custom.  The  decision  of  the 
Court  below  must  be  reversed,  and  judg- 
ment entered  for  the  appellant. 

Brett,  L.J.,  and  Cotton,  L.J.,  con- 
curred. 

Appeal  ctUowed,  with  costs. 


Solicitors— C.  A.  Clulow,  agent  for  A.  M.  Jack- 
son, Hull,  for  appellant;  Pritchard  Sc  Sons, 
agents  for  J.  &  T.  W.  Hearfield,  Hull,  for 
respondents. 
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Aeknowladgment    See  Will. 

Adminif tnttioB  —  inUstiicy :  iiiwlcent  estate : 
marriage  settlement :  grant  to  trustee ;  20  4*  21 
Vict.  c.  77.  s.  73] — A  died  intestate.  His 
estate  was  insolvent,  the  only  asset  of  anj 
value  being  an  Interest  in  a  mortgage  of 
property  in  Ceylon,  which  he  had  conveyed 
to  the  trostees  of  his  marriage  settlement,  one 
of  whom  was  B,  his  brother-in-law.  A  was 
a  widower,  and  left  five  children,  two  of 
whom  were  of  full  age.  The  two  adult  chil- 
dren had  renounced  administration.  The 
Court,  on  a  renunciation  by  the  eldest  son, 
on  behalf  of  the  minor  children,  who  had 
appointed  him  as  their  guardian  for  the  pur- 
pose of  the  application,  made  a  errant  of 
administration  to  B  under  20  &  21  Vict.  c.  77. 
8.  73.    In  the  goods  of  Tyndall,  1 2 

—  imiestaey  :  **speeial  circumstances  ** :  20  ^ 
21  Viet,  c,  77.  s,  73]— A,  the  wife  of  B,  was 
entitled  at  the  time  of  her  death  to  a  share 
in  the  redduary  estate  of  P,  subject  to  certain 
life  interests.  There  had  been  no  settlement 
upon  the  marriage,  and  A  left  no  will.  B  died, 
without  taking  out  letters  of  administration 
to  A,  and  having  made  a  will,  which  was 
proved  by  his  daughter  C,  as  sole  executrix. 
He  was  at  the  time  of  his  death  indebted  to 
the  estate  of  P.  A's  share  in  the  residuary 
estate  of  P  having  been  paid  into  the  Chan- 
cery Division,  D,  who  was  also  entitled  to 
a  share  in  the  residuary  estate,  was  desirous 
of  taking  proceedings  to  render  A's  share  liable 
for  B*8  debt  to  the  estate.  C  was  cited  to 
take  out  administration  to  the  estate  of  A, 
but  refused  to  do  so. — The  Court  made  a 
grant  to  D,  under  20  &  21  Vict.  c.  77.  s.  78, 
of  letters  of  administration  of  the  personal 
estate  of  A.    In  the  goods  of  Wensley,  21 

Adultery.    See  Sbpabation  Dbbd. 


Alimony — gross  or  annu/Usiim  t4>  he  secured  to  jcije 
hy  husband :  order  for  weekly  or  monthly  pay* 
mefUs :  alternatire  order :  divorce  act,  1857 
(20  4*  21  Vict.  c.  85),  s.  32 .-  avicndment  acty 
1866  (29  Tict.  c.  32),  s,  1]— The  direction  in 
section  32  of  the  Divorce  Act,  1857,  to  secure 
a  gross  or  annual  sum  to  the  wife  does  not 
authorise  an  order  for  payment  direct  to  the 
wife,  but  means  that  the  sum  is  to  be  secured 
in  such  a  way  as  to  provide  for  the  wife. 
Where  the  husband  has  property  on  which 
a  gross  annual  sum  can  be  secured,  the 
Court  has  no  power  under  the  Amendment 
Act  of  1866  to  order  a  weekly  or  monthly 
payment,  and  it  is  immaterial  that  the  pro- 
perty of  the  husband,  and  the  husband  him- 
self, is  out  of  the  jurisdiction.  Neither  under 
section  32  of  the  Divorce  Act  nor  the 
Amendment  Act  can  the  Court  make  an  order 
in  the  alternative,  directing  a  weekly  or 
monthly  pajrment  in  the  event  of  failure  to 
secure  a  gross  sum.  Medley  v.  Medley  (App.), 
74 


See  Maintenance  ;  Separation  Deed 


Settlements. 


Appeal.    See  Wreck  Commissioner. 


Arrest.    See  Ship. 


Auignee.    See  Probate  Action. 


Attachment.    Sec  Costs. 


Board  of  Trade.    See  Wrbck  Commissioner. 


Bottomry  '^wdA— goods  on  hoard  foreign  ship: 
communication :  maritime  lam  and  law  of  the 
flag"] — The  master  of  a  foreign  ship  has  power 
to  bind  the  owner  of  cargo  put  on  ^bottrd  his 
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sliip  by  his  bottomry  bond,  provided  that 
it  has  been  duly  exccute^l  according  to  the 
law  of  the  ship's  flag.  The  rule  of  law,  that 
the  cargo  is  not  bound  by  a  bottomry  bond 
executed  by  the  master  w^ithout  previous  com- 
munication with  the  cargo  owners,  will  not 
be  enforced  where  it  is  shewn  that,  by  the 
law  of  the  ship's  flag,  non-communication 
does  not  invalidate  the  bond.  Judgment  of 
Sir  R.  Phillimore  {Ante,  p.  7)  reversed.  The 
Gavtano  c  Maria  (App  ),  67 


Celebration  of  marriage— 5nYiV*  UTritory  : 
Roman  CatJwlw  Chnrck'] — A  maiTiage  cele- 
brated between  British  subjects  according  to 
the  rites  of  the  Roman  Catholic  Church  in  a 
country  subject  to  British  dominion,  but 
where  there  is  no  Established  Church,  is  valid. 
James  v.  Jam4^i,  24 


Charter-party.    See  Bhip  and  Shipping. 

Collision — c^tmpuUory  jnlotnge:  foreign  ressel: 
6  Geo.  4.  c.  125.  s.  59.*  order  in  conncily  ISth 
of  May,  1854 ;  24  4*  25  Vict.  o.  47,  m.  10,  11 
and  14] — Pilotage  is  compulsory  in  the  Thames 
on  foreign  vessels  carrying  passengers  and 
bound  for  a  port  between  Boulogne  and  the 
Baltic,  and  such  vessels  are  not  exempt  from 
compulsory  pilotage  by  virtue  of  the  order 
in  Council  of  the  18th  of  May,  1854,  which 
order  enlarges  the  operation  of  6  Geo.  4.  c.  125. 
s.  59,  in  regard  onlj'  to  British  vessels.  A 
pilotage  rate  is  not  a  due  within  the  meaning 
of  24  &  25  Vict.  c.  47,  and  therefore  is  not 
abolished  by  that  Act.    The  Vesta,  25 


damaye   hy  :   annpulwry   jrilotage  :    Suez 


Canal  regulations'] —  By  article  4  of  the  Regu- 
lations for  the  Navigation  of  the  Suez  Canal 
every  ship  above  100  tons  is  bound  to  take 
on  board  one  of  the  company's  pilots ;  but  by 
the  same  article  the  responsibility  for  the 
management  ot  the  ship  rests  solely  on  the 
captain.  A  collision  occurred  in  the  canal 
between  two  steamers,  the  IF".  //.  and  G.  M,, 
and  was  caused  solely  by  the  negligence  of 
the  pilot  on  board  the  G.  M.  In  an  action  for 
damages  against  the  G.  M., — Held,  by  the 
Court  of  Appeal  (affirming  the  judgment  of 
Sir  K.  Phillimore,  Ante,  p.  17),  that  the 
owners  of  the  G.  M.  were  not  exempt  from 
liability  on  the  ground  of  c'>mpulsorj' pilotage. 
The  Guy  Mannering  (App.),  57 


datftagehy:  wreck:  liability  of  owner:  re- 


wrecking  of  the  ship,  and  the  harbonr-master 
in  reply  said  he  would  send  and  see  to  the 
wreck.  He  did  not  do  so,  and  soon  afterwards 
the  ship  of  the  plaintiffs*  came  into  collision 
in  the  dark  with  the  wreck.  Evidence  of 
what  passed  between  the  officers  of  the 
defendants'  ship  and  the  harbour-master  was 
tendered  and  rejected,  and  the  defendants 
were  held  liable  to  the  plaintiffs  in  an  action 
for  damages : — Helfl  (reversing  the  judgment 
of  Sir  R.  Phillimore,  Ante,  p.  55),  that  the 
evidence  tendered  ought  to  have  been  ad- 
mitted, that  there  was  no  evidence  of  negli- 
gence on  the  part  of  the  defendants,  and  that 
the}'  were  not  liable.     The  Douglas  (App.),  89 


—  inevitable  accident :  regulation  for  jtre- 
renting  collisions  at  sea,  art,  6;  36  <$•  37 
Met.  c.  85.  s.  17  :  costs']— Where  a  collision 
occurred  during  a  gale  of  extraordinary  vio- 
lence, and  a  ship,  being  driven  from  her 
moorings,  was  unable  to  put  up  her  side  lights, 
— Held,  that  the  collision  was  the  result  of 
an  inevitable  accident,  and  that  the  circum- 
stances made  a  departure  from  the  regulations 
necessary.  But  the  suit,  under  the  circum- 
stances, was  dismissed  without  costs.  The 
Buekhyrst,  10 


See  Damage  ;  Pilotage. 


nwral  of  wr celts  act,  1877  (40  S;"  41  Vict.  c. 
IB),  s.  4  ;  m<fort<?«]— A  steamship  was  wrecked 
and  sunk  in  mid-channel  in  the  Thames  by  a 
collision,  in  which  she  was  at  fault.  One  of 
her  officers  sent  a  message  by  the  captain  of 
a  tug  to  inform  the  harboar-mastor  of  tho 


Conflict  of  Laws.    See  Bottombt  Bond. 


Conitruetion.    See  Will. 


Co-respondent — disjtensing  with  :  adultery :  per- 
sons  unhfiown^^If  a  husband's  petition  for  a 
dissolution  of  marriage  alleges  adultery  with 
A  and  B,  and  also  w^ith  divers  persons  un- 
known, leave  must  be  obtained  to  dispense 
with  making  such  unknown  persons  co-re- 
spondents.   Penhy  v.  Penhy,  24 


fjO%t%— attachment  of  debt:  receirer : judicature 
act,  1873  (36  «J'  37  Vict.  c.  66),  *.  25.  sub-s.  8) 
— Where  a  respondent  in  a  divorce  suit  had 
failed  to  obey  an  order  for  payment  of  ct">sts, 
the  Court  granted  an  order  nisi  attaching  a 
debt  due  to  the  respondent,  and  also  an  order 
nisi  for  a  receiver.    Whittaker  v.  Wltitiaher,  80 


—  probate  in  solemn  form  :  opposition  hy  re- 
siduary legatee  of  former  will :  notice  wnAr 
rule  41]— A  legatee  under  a  former  will  has 
not  the  same  right  as  a  next-of-kin  or  exe- 
cutor of  a  former  will  to  put  an  executor  of 
a  subsequent  will  upon  proof  in  solemn  form, 
and  therefore  he  cannot  protect  himself 
against  liability  to  be  condemned  in  costs  by 
giving  notico  tinder  rule  41  that  ho  only  in^ 
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tends  to  croBs-ezamine  the  witnesses  pro- 
duced in  support  of  the  will.  Hockley  v. 
Wyatt,  p.  92 

—  ici/e's :  divorce :  |w«?<w»]— Where  a  decree 
niei  is  made  upon  a  husband's  petition  for 
divorce,  he  most  neverUieless  pay  all  the  costs 
properly  incurred  by  the  wife  in  defending 
herself  against  the  chiuiges  brought  against 
her.    EoberUon  v.  Robertson  (App.),  6 

—  See  Collision;  Practice;  Settle- 
ments. 


Oonnty  Conrti.    See  Jukisdiction. 


Onitom.    See  Ship  and  Shipping. 


to  do  80,  on  account  of  her  conviction.  Two 
years  afterwards  he  discovered  that  she  was 
living  in  adultery,  and  he  then  commenced  a 
suit  for  a  dissolution  of  marriage :— JK?W, 
that  the  petitioner  had  not  been  guilty  of 
desertion  conducing  to  his  wife's  adultery. 
WtUiamson  v.  WUlMmton^  54 
Semble  that  the  conviction  of  a  wife  for  a 
criminal  offence  will  not  justify  her  husband 
in  refusing  to  cohabit  with  her,  and  that,  if 
his  refusal  to  do  so  conduces  to  her  adul- 
tery, he  will  not  be  entitled  to  any  relief. 
Ibid. 

Disioltttlon  of  lUrriage.    See  Delay. 
DiToree.    See  Bbsbbtionj  Settlements. 
Svidonee.    See  Damage. 


Damage.    See  Collision  ;  Liens  ;  P&acticb.       Sxeoutor.    See  Will. 


JMmj— Judicial  separation :  dissolution  qf  ma/r- 
riage} — ^A  husband  obtained  a  decree  for  a 
judicial  separation,  with  damages  against  the 
co-respondent.  He  did  not  seek  a  dissolution 
of  the  marriage,  since  he  hoped  that  his  wife 
would  return  to  him.  More  than  three  years 
afterwards  he  filed  a  petition  for  a  dissolu- 
tion of  his  marriage  on  the  ground  of  his 
wife's  adultery  with  the  same  co-respondent. 
The  Court  dismissed  the  petition  on  the 
ground  of  unreasonable  delay.  Mason  v. 
Mason,  88 


Derelict.    See  Salvage. 

Desertion— o^^^ni^M^  io  lite  separate']  —  The 
petitioner,  previous  to  his  marriage,  liad  per- 
suaded his  wife  to  sign  an  agreement  that 
they  should  not  live  together,  and  they  never 
did  so.  A  month  after  the  marriage  the  wife 
was  delivered  of  a  child  of  which  the  peti- 
-tioner  was  the  father,  and  towards  the  sup- 
port of  which  he  paid  her  half-a-crown  a 
week  for  several  years.  He  afterwards  dis- 
covered that  his  wife  was  living  in  adultery . 
with  another  man,  and  he  thereupon  dis- 
continued the  allowance  and  commenced  a 
suit  for  dissolution  of  the  marriage  i—Jleld, 
that  the  petitioner  had  been  guilty  of  deser- 
tion, and  was  not  entitled  to  relief.  Baffg  v. 
JDagg,  19 


71ag,  Law  of  the.    See  Bottomry  Bond. 
freight.    See  Ship  and  Shipping. 
Guarantee  Bociety.    See  Security. 


Heir-atLaw.    Sae  Probate  Action. 


Impotence.    See  Nullity. 
Intestacy.    See  Administration. 
Judicial  Separation.    See  Delay. 

Jurisdiction— a^fntfa% ;  county  courts  and  (Hty 
of  London  court:  32  #  33  Vict.  c.  61.  s.  2 : 
damage  to  rargo :  shipowner  domiciled  in  Eng- 
land  trr  Ua/e'f]— The  County  Courts  and  the 
City  of  London  Court  have  jurisdiction  under 
the  County  Courts  (Admiralty  Jurisdiction) 
Amendment  Act,  1869,  over  a  cUim  for  dam- 
age to  goods  shipped  on  a  vessel  of  which 
the  owner  is  domiciled  in  England.  Such  a 
claim  is  one  arising  out  of  an  agreement 
made  in  relation  to  the  carriage  of  goods  in 
a  ship.     The  Bona,  65 


Justice  of  the  Peace.    Sec  Salvage. 


■—  divorce  :  conviction  of  wife  for  felony] — A 
wife  who  had  before  her  marriage  been  a 
domestic  servant  was,  within  a  month  after 
the  marriage,  sentenced  to  six  months'  im- 
prisonment for  larceny.  Upon  the  expiration 
of  her  sentence  she  returned  to  domestic  ser- 
vice, and  she  afterwards  requested  her  hus- 
band to  resume  cohabitation,  but  he  refused 

Vol.  01.— p.,  D,  &  A. 


Licence.    See  Marriage. 

Lien.    See  Ship  and  Shipping. 

Lien,  Priority  ot— damage:  nrages^^The  owners 
of  a  vessel  who  have  recovered  judgment 
against  another  ship  in  an  action  for  damage 
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by  collision  have  a  prior  right  against  the 
proceeds  of  such  ship  to  seamen  who  liave 
recovered  judgment  against  the  same  ship 
for  wages  earned  before  and  after  the  collision. 
The  JSlirt,  77 

Lis  Pendens.    See  Settlements. 

Xaintenanee— //^n/ia;;^/!^ :  divorce :  rariatian  of 
order:  weekly  2)ayment8:  20  <}•  21  Met.  c.  85. 
s.  32  ;  29  Vict.  c.  32.  t.  1]— An  order  for  per- 
manent maintenance  may,  under  the  29  Vict, 
c.  32.  s.  ],  provide  for  the  payments  being 
made  monthly  or  weekly,  whatever  the  amount 
of  the  allowance,  and  may  be  from  time  to 
time  varied  by  the  Court.  Jardinc  v.  Jardinc,  4 

.See  Alimony  ;  Separation. 

Xaritime  Law.    See  Bottomry  Bond. 

Xarriage — licence :  vngdc*crij?tvm']—ATnaTntige 
by  licence  is  not  invalidated  through  the  hus- 
band having  been,  by  mistake,  described  in 
the  licence  as  having  two  additional  Cliristian 
names.     Uaitirell  v.  Jlimvell^  Xtt 


Sec  Celebration. 


Ueasurement.    See  Ship  and  Shippino. 

Mistake.    Sec  Will. 

Kotice.    Sec  Ship  and  Shipping. 

Nnllity  of  marriage :  imjwtencie :  pouihiUty  of 
cure'] — In  a  husband's  suit  for  a  declaration  of 
nullity  of  marriage,  on  the  ground  of  his  wife's 
incapacity,  it  appeared  that  the  parties  had 
cohabited  irregularly  during  two  years  and 
eight  months  after  the  marriage,  but  that  the 
res[)ondcnt  bad  always  refused  to  allow  the 
petitioner  to  attempt  to  consummate  the  mar- 
riage, alleging  that  she  was  not  fit  for  it  and 
had  no  sexual  desire.  The  medical  evidence 
shewed  that  sexual  connection  with  the  re- 
spondent was  impossible,  but  that  she  might 
probably  be  cured  by  submitting  to  an  opera- 
tion which  would  involve  very  little  risk  to 
her  life.  She  had  refused  to  submit  to  any 
operation  : — /TieW,  that  the  petitioner  was  en- 
titled to  a  decree  of  nullity  of  marriage.  Z. 
V.  W,  (othcTJvise  Z.),  23 

Particulars.    See  Practice. 

Parties.    See  Probate  Action. 

Petition — setflefucnts :    absence   of   petitioner: 
9i4fnaturc  by  solicitor^-^A  petition  for  variation 


of  settlements  ought  to  be  signed  by  the 
petitioner.  Where,  however,  the  petitioner 
was  engaged  on  military  service  in  India,  the 
Court  sdlowed  the  petition  to  be  signed  by 
the  petitioner's  solicitor.    Bam  v.  Bait,  22 

Pilotage,  compulsorj.    See  Collision. 
Power.    See  Will. 

Practice — costs  :  ffuiUy  itife  :  time  for  apjflica* 
tion  :  20  <J-  21  J%ct.  c.  85.  s,  51 :  divorce  rvies, 
rule  159] — In  a  husband's  suit  for  dissolution 
of  marriage  the  petitioner  was  ordered  by 
the  Registrar  to  pay  into  Court-,  or  give  secu- 
rity for,  a  certain  sum  for  the  respondent's 
costs.  No  appeal  was  brought  by  the  re- 
spondent on  the  groond  of  the  insofficiency 
of  the  sum  named,  for  which  security  was 
afterwards  given.  At  the  trial  a  decree  msi 
was  granted,  and  the  three  co-respondents 
were  condemned  in  costs.  The  Court  made 
the  usual  order  as  to  the  wife's  costs;  no 
application  for  the  allowance  of  additional 
costs  being  made  on  her  behalf.  After  the 
decree  had  been  made  absolute^  the  Court 
refused  to  order  payment  by  the  petitioner  of 
the  respondent's  taxed  costs  beyond  the 
amount  secured.    Smith  v.  Smith,  31 

Observations  upon  the  judgment  of  the  Court 
of  Appeal  in  Itobertson  v.  liobertson  (^Ante, 
p.  6  ;  Law  Rep.  6  P.  D.  119).    Ibid. 


jfartieidars :   alleged    defectite    condition 


of  sJiij)  :  damage  to  cargo"] — In  an  action  by 
the  owners  of  cargo  against  the  shipowners, 
for  damage  to  the  cargo  caused  by  the  al- 
leged defective  condition  of  the  ship, — Held 
(reversing  the  decision  of  SIR  R.  Philli- 
MORB,  AntCy  p.  22),  that  the  defendants  were 
entitled  to  particulars  of  the  alleged  de- 
fective condition  of  their  ship.  The  Bory 
(App.),  73 
The  rule  as  to  ordering  particulars  is  the  same 
in  the  Admiralty  Division  as  in  the  Queen's 
Bench  Division  of  the  High  Court.    Ibid. 


'—' preliminary  act :  amendment] — The  Court 
will  not  usually  allow  any  amendments  to  be 
made  in  the  Preliminaiy  Acts.  The  Miranda, 
66 

-^»m<:  order  11.  rules  3  and  4] — A  writ, 
in  personam,  issued  for  service  within  the 
jurisdiction,  will  not  be  set  aside,  though  the 
defendant  has  been  erroneously  described 
therein  as  resident  within  the  jnrisdiction. 
The  Jlclenslea,  16 


—  See  Costs  ;  Petition. 
Preliminary  Act.    Sec  Practice. 
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Pntete.    See  Will. 

Probate  Kction— parties :  citing  to  see  pro- 
ceedingg :  rf  vocation  of  probate :  real  estate : 
auignee  of  keir-at'law :  20  <J*  21  Vict,  c.  77. 
I.  63] — ia,  an  action  for  revocation  of  the 
probate  of  a  will  which  deals  only  with  real 
estate,  the  Court  will  not  allow  the  assignee 
of  the  interest  of  the  heir-at-law  of  the  tes- 
tator to  be  cited  under  the  20  &  21  Vict.  c.  77. 
s.  63.    Jones  y.  Jones,  93 

—  See  Costs. 

SeMiver.    See  Costs  ;  Secubitt. 

Setidnaiy  Legatee.    See  Costs. 

Sendne.    See  Will. 

Btmal.    See  Separation,  Deed  of. 


panies  Act^,  but  which  was  established  by  a 
statute  limiting  the  liability  of  the  share- 
holders and  enabling  the  society  to  sue  or 
be  sued  in  the  name  of  the  secretary  or  any 
director,  and  had  for  its  business  the  becoming 
surety,  in  consideration  of  an  annual  premium, 
for  the  integrity  of  clerks,  collectors,  receivers 
and  other  persons  in  whom  pecuniary  trust 
should  be  reposed,  provided  for  the  insertion 
in  every  bond  issued  by  the  society  of  a  con- 
dition that  the  capital,  stock  and  funds  of 
the  society  should  alone  be  liable  to  answer 
claims  in  respect  of  the  bond,  and  that  no 
member  of  the  society  should  be  liable  in 
respect  thereof  beyond  the  uncalled  amount 
of  his  shares.  The  capital  of  the  society 
consisted  of  100,000/.  in  fully  paid-up  shares, 
represented  by  securities  of  the  value  of 
124,000/.  The  Court  accepted  a  bond  of  the 
society,  containing  a  clause  in  the  terms 
provided  for  in  the  deed  of  settlement,  as 
security  for  the  due  performance  of  the 
duties  of  a  receiver  in  a  probate  action. 
Carpenter  v.  The  Sfjlioitor  to  the  Treasury,  91 


Sofluui  CathoUe  Priest.    See  Celbbbation. 


Separation.    See  Desertion. 


Salvage — derelicf] — A  derelict  ship  was  boarded 
by  a  party  of  five  men,  who  navigated  her 
for  four  days  and  then  signalled  a  passing 
ship  for  help.  On  their  signal  being  answered 
they  abandoned  the  derelict  ship  and  took 
refuge  on  board  the  other  ship.  The  latter 
ship  put  some  hands  on  board  the  derelict 
and  towed  and  stood  by  her  until  further 
help  was  obtained  and  she  was  got  into  har- 
bour i^Held,  that  no  salvage  was  earned  by 
the  party  who  first  boarded  the  derelict.  The 
JRWxna,  11 

—  •*  skip  '*  ••  jurisdiction  of  justices :  merchant 
skipping  act,  1864  (17  j-  18  Vict.  e.  104),  ss. 
2,  458  and  460.*  **ship  or  hoot  stranded  or 
otherwise  in  distress  on  the  shore  of  any  sea 
or  tidal  water  "]— A  hopper  used  for  dredgmg 
purposes,  not  fitted  with  oars  or  other  means 
of  propulsion,  and  generally  moved  by  towing, 
is  a  "ship"  within  the  meaning  of  the  Mer- 
chant Shipping  Act.    Such  a  vessel,  adrift 
about  three  miles  from  Hie  Boston  shore,  with 
no  one  on  board,  is  a  "  ship  in  distress  on  the 
shore  of  a  sea  or  tidal  water,'*  and  the  Jus- 
tices have  jurisdiption  to  award  salvage  to 
those  who  rescue  her.    Judgment  of  Sir  B. 
Phillimorb  {Ante^  p.  20)  reversed.     The 
Mae  (App.),  81 

—  See  Ship  and  Shipping. 

Seenrity— r«»i<w';  guarantee  society:  limited 
liabUiiy:  paid-up  capitate—The  deed  of 
settlement  of  a  guarantee  society,  which  was 
not  registered  under  the  Joint  Stock  Corn- 


Separation,  Deed  ot—covefiant  not  to  sue  for  in- 
created  alimony  :   subsequent  adultery  of  hus' 
band :  suit  for  judicial  separation :  petition 
for  permanent  alimony :  20  <J'  21   \lct.  c.  85. 
ss.  7  and  17] — By  a  deed  of  separation,  exe- 
cuted in  consequence  of  the  adultery  of  the 
husband,  of  which  the  wife  was  cognisant, 
the  wife  agreed  to  accept  a  certain  sum  for 
maintenance,  and  the  deed  contained  a  cove- 
nant by  her  trustees  that  she  should  not,  nor 
any  one  on  her  behalf,  institute  any  proceed- 
ing "  to  compel  her  husband  to  allow  her  any 
maintenance  or  alimony  except  as  aforesaid." 
The  husband  regularly  paid  the  maintenance, 
but  subsequently  again  committed  adultery 
with  the  same  woman  as  before.    The  wife 
obtained  a  decree  for  judicial  separation  :«- 
Held,  that,  having  regard  to  the  circumstances 
known  to  the  wife  at  the  time  of  the  execution 
of  the  separation  deed,  the  subsequent  adultery 
of  the  husband  was  not  such  misconduct  so 
affecting  the  position  of  the  wife  as  to  entitle 
her  to  repudiate  her  contract  in  the  deed,  and 
that  she  was,  therefore,  not  entitled  to  any 
further  sum  by  way  of  permanent  alimony 
than  the  sum  agreed  to  be  accepted  by  the 
deed.    There  is  no  implied  condition  in  se- 
paration deeds  that  both  parties  shall  live 
chastely,  and  therefore  the  contract  in  the 
separation  deed  is  unaffected  by  the  subse- 
quent misconduct  of  either  party.     Oandy  v. 
Oandy  cApp.),  41 

Semble^  there  may,  however,  be  misconduct  so 
gross,  or  of  so  different  a  character  from  that 
in  contemplation  when  the  separation  deed 
was  executed,  as  to  disentitle  the  guilty 
party  to  rely  upon  the  deed.    Ibid. 

In  the  case  of  a  jadioial  separatiop  the  Court 
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has  not  the  same  power  of  dealing  with 
settleinents,  either  ante-nuptial  or  post-nup- 
tial, as  in  the  case  of  a  dissolution  of  mar- 
riage.   Ibid. 

Separation,  Deed  of  (continued) — cruelty : 
covenant  mtt  to  sue :  subsequent  adultery : 
reriral'] — A  husband  and  wife  executed  a 
deed  of  separation,  wliich  contained  a 
covenant  on  the  part  of  the  wife  that  she 
would  not,  in  any  subsequent  proceedings 
against  her  husband,  avail  herself  of  any 
of  his  previous  acts.  After  the  execution 
of  the  deed  the  husband  w^as  guilty  of 
adultery,  and  the  wife  commenced  a  suit  for 
a  dissolution  of  the  marriage: — I/eld  (fol- 
lowing Gandy  v.  Gandy^  Ante,  p.  41),  that 
cruelty  committed  by  the  husband  before 
the  date  of  the  deed  of  separation  was  not 
revived  by  his  subsequent  adultery,  and  that 
the  wife  was  not  entitled  to  relief  in  respect 
of  such  cruelty.    Itose  v.  Roset  79 


pei*manent  maintenance :  duin  casta  clause: 


jurisdiction'] — After  a  decree  for  a  dissolu- 
tion of  marriage,  on  the  ground  of  the  hus- 
band's adultery  and  cruelty,  the  respondent 
was  ordered  to  secure  to  the  petitioner  an 
annuity  of  100^.  per  annum,  and  it  was  re- 
ferred to  one  of  the  conveyancing  counsel  of 
the  Chancery  Division  to  prepare  the  neces- 
sary deed.  After  the  deed  had  been  prepared 
the  respondent  applied  to  the  Court  to  insert 
a  dum  casta  clause  in  the  deed,  but  the  Court 
refused  the  application,  and  the  respondent 
executed  the  deed.  The  respondent  after- 
wards moved  for  an  order  directing  the  deed 
to  be  delivered  up  to  be  cancelled,  and  the 
respondent  to  be  released  from  hit  covenant, 
alleging  that  the  petitioner  had,  since  the 
execution  of  the  deed,  been  living  an  unchaste 
life  : — ffeldf  that  the  Court  had  not  jurisdic- 
tion to  order  the  deed  to  be  cancelled. 
Bradley  v.  Bradley,  87 
Semhle,  that  the  application  to  cancel  the  deed 
could  only  be  entertained  by  the  Chancery 
Division.    Ibid. 


was,  however,  made  out  of  the  settlement 
funds  for  debts  contracted  by  the  husband 
during  the  coverture.  Decision  of  Sib  James 
Hannen  affirmed.     Ibid. 


variation  of:  mortgage  by  husband:  JoZi- 

citor :  costs  of  divorce  suit :  lis  pendens  :  22 
*J-  23  Vi4!t.  c.  61.  s,  5]— Although  the  Court, 
in  directing  a  variation  of  settlements  after  a 
decree  dissolving  a  marriage,  has  power, 
under  the  22  &  23  Vict.  c.  61.  s.  6,  to  make  an 
order  affecting  the  interests  of  third  parties 
created  before  the  date  of  the  petition  for 
variation  of  the  settlements,  the  interests  of 
mortgagees  created  before  that  date  will,  as 
a  general  rule,  be  respected.  Wigney  v. 
Wigney,  8i 

An  ante*nuptial  settlement  of  a  sum  of  40,00C^. 
gave  the  husband  a  first  life  interest  in 
15,000/.,  and  a  second  life  interest  in  the  re- 
mainder of  the  fund.  All  the  settled  pro- 
perty was  derived  from  the  wife,  the  hustAnd 
having  no  property  of  his  own,  except  a  mili- 
tary pension  of  120/.  per  annum.  There  was 
no  issue  of  the  marriage.  The  wife  obtained 
a  decree  nisi  for  a  dissolution  of  her  marriage 
on  the  ground  of  her  husband's  adultery  and 
cruelty.  Shortly  before  the  decree  nin  was 
pronounced,  the  respondent,  who  had  previ- 
ously borrowed  4,200/.  upon  the  security  of 
his  life  interest  under  the  settlement,  and  of 
certain  policies  of  insurance  upon  his  own 
life,  executed  a  further  mortgage  of  his  life 
interest  in  favour  of  his  solicitors,  to  secure 
their  costs  in  the  divorce  suit.  After  the 
decree  niH  had  been  made  absolute,  the  peti- 
tioner presented  a  petition  for  variation  of 
the  settlement.    Ibid. 

The  Court,  although  it  had  ordered  that  the  re- 
spondent's interest  in  the  settled  property 
should  be  extinguished,  refused  to  make  an 
order  declaring  that  the  interests  o£  the 
respondent's  solicitors  under  the  second  mort- 
gage was  thereby  determined.    Ibid. 

See  Petition. 


Bettlementi — divorce :  settled  property :  potver  to 
deprive  a  guilty  party  of  aU  interest  under  the 
settlements :  22  ^  23  Viet,  e,  61.  s,  6,  and  41 
Vict.  o.  19.  s.  3] — After  a  final  decree  for  dis- 
solution of  marriage,  the  C!ourt  has  a  discre- 
tionary power,  under  the  Matrimonial  Causes 
Acts,  1859  and  1878,  wide  enough  to  exclude 
a  guilty  party,  either  partially  or  wholly,  from 
the  benefit  of  property  settled  upon  the  parties 
to  the  marriage.  Wigney  y.  Wigney  (App.),60 

A  marriage  was  dissolved  on  the  ground  of  the 
husband's  adultery  and  cruelty.  The  whole  of 
the  settled  property  having  been  brought  in 
by  the  wife,  and  there  being  no  children  of 
the  marriage,  the  Court  in  the  exercise  of  its 
discretionary  power  deprived  the  husband  of 
all  benefit  under  the  settlement.    Provision 


Ship  and  fS^'p'p\xi%— abandonment  of :  salvage: 
rigfit  of  cargo-orener  to  release  cargo  after 
arrest :  right  of  shipowner  t-o  freight]-' A  ship, 
destined  for  R.,  with  a  cai^,  was  abandoned 
as  a  derelict,  brought  by  salvors  into  an  in- 
termediate port  and  there  arrested  on  behalf 
of  the  salvors.  On  a  motion  by  the  cargo- 
owners  to  release  the  cargo  at  that  port,  on 
giving  bail, — Held  (by  the  Conrt  of  Appeal, 
affirming  the  judgment  of  SiB  R.  Philli- 
HOBB),  that  the  owners  were  entitled  to  have 
the  cargo  released,  and  were  not  liable  to  pay 
any  freight  to  the  shipowner,  for  that  the 
abandonment  of  the  ship  as  a  derelict  en- 
titled the  owner  of  the  caigo  to  treat  the 
contract  of  aflEreightment  as  b«ing  at  an  end. 
The  Cito  (App.),  1 
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ekaHer-partg :    measureffient :  cuitam']  — 

By  a  charter-party  it  was  agreed  that  *'  a  snip 
Hboald  load  a  cargo,  and  proceed  to  a  port 
in  Great  Britain,  and  deliver  the  same  on 
being  paid  freight  at  and  after  the  rate  of 
35«.  per  180  Engli^  cubic  feet  taken  on 
board,  as  per  Qothenborg  custom  "  : — Held, 
that  the  freight  was  to  be  ascertained  by 
measuring  the  cargo  according  to  the  method 
used  at  Gothenburg,  and  not  according  to  the 
method  used  at  the  port  of  discharge.  The 
Skandinav  (App.),  93 

-^—  general  ship:  Uen  far  freight:  fwtice  of 
chtirter-party^ — ^When  a  person  without  notice 
of  any  charter-party  between  the  shipowner 
and  the  charterer  ships  goods  on  board  a 
vessel  which  is  advertised  as  a  general  ship 
by  the  charterer  only,  such  goods  are  not  sub- 
ject to  a  lien  which  may  be  reserved  by  the 
charter-party  to  the  shipowner  in  respect  of 
overdue  freight ;  and  under  such  circumstances 
an  intending  shipper  is  not  bound  to  enquire 
as  to  the  existence  of  a  charter-party.  The 
Stornaway,  27 

Peek  V.  Zaraen  (40  Law  J.  Bcp.  Chanc.  763 ;  Law 
Rep.  12  Eq.  378)  approved.    Ibid. 

See  JUBISDICTION  ;  Salvaob. 

SigBfttiure.    8ee  Will. 

Solieitor.    See  Sbttlembnts. 

Bom  Canal.    See  Collision  ;  Pilotage. 

Tidal  Wator.    See  Salvage. 

Wagei.    See  Lien. 

Wife.    See  Costs  ;  Practice. 

Will — aeknowledgment  of:  teitator's  ttgnature 
net  seen  hy  atteHing  witne$tes:  prahate : 
wills  act,  1837  (1  Vu;t,  e.  26),  s.  9]— In  order 
to  constitute  a  due  acknowledgment  of  the 
si^niftture  of  a  will  under  section  9  of  the 
Wills  Act,  1837,  it  is  necessaiy  that  the  attes- 
ting witnesses  should  actually  see  the  sig- 
nature of  the  testator  at  the  time  of  the  ac- 
knowledgment.   Blake  V.  Blake  (App.),  36 

And  temhle  that  though  the  testator  should  say 
*'  This  is  my  will,*'  or  even  **  My  signature  is 
under  there,"  and  the  witnesses  do  not  actually 
see  the  signature,  there  would  be  no  suflScient 
acknowledgment.    Ibid. 

Hudeon  v.  Pwrker  (3  Robert.  25)  approved. 
GwiUim  v.  GwilUm  (3  Sw.  k  Tr.  200)  and 
Beckett  V.  Sfawe  (89  Law  J.  Rep.  Prob.  k, 
M.  1 ;  Law  Rep.  2  P.  &  D.  1)  dissented  from. 
Ibid. 

eonttruetion :  life  estate :  gift  to  the  two 

mnd  **to  the  survivor  far  her  sole  vse  and 


henofit  during  her  or  their  natural  lifetime^* : 
intestacy  as  to  rerersum] — The  testatrix  be- 
queathed the  whole  of  her  property  to  her  two 
sisters,  and  her  will  concluded  with  the 
following  words :  *<  And  in  the  case  of  the 
demise  of  either  the  said  A.  0.  or  the  said  J.  C, 
I  do  hereby  bequeath  the  same  and  all  and 
every  portion  of  the  same  property  to  the 
survivor  for  her  sole  use  and  benefit  during 
her  or  their  natural  lifetime."  The  testatrix 
named  no  executors  and  no  residuary  lega- 
tee : — Heldt  that  the  two  sisters  of  the  tes- 
tatrix took  only  a  life  estate,  and  that  there 
was  an  intestacy  as  to  the  reversion.  Watson 
V.  WaUon,  13 


—  construction  :  residuary  gift :  "  residue  of 
w^wi^y  "]— The  testator  directed  that,  after 
payment  of  his  debts,  the  ''residue  of 
money  "  should  be  handed  to  his  sister,  **  ex- 
cept such  things  as  the  undermentioned,*' 
which  articles  he  gave  to  other  persons: — 
Held,  that  there  was  a  gift  of  the  residue  to 
the  testator's  sister.  In  the  goods  of  White,  40 


probate :  foreign  subject :  execution  abroad 


in  accordance  with  English  law:  24  Jf-  26 
Vict,  c,  114.  s.  1 ;  33  ^  34  Vict,  e.  14.  s,  2] 
— A  will  executed  abroad  by  an  alien,  in  ac- 
cordance with  the  requirements  of  English 
law,  is  not  entitled  to  probate  in  this  countiy 
under  either  the  24  k  25  Vict.  c.  114.8. 1,  or 
the  33  k  34  Vict.  c.  14.  s.  2.  In  the  goods  of 
Van  Buseck,  9 


probate :   married  woman  :  power  of  ap' 


paintment:  exercise  by  deed:  conveyance  to 
separate  use :  personal  estate  :  arrears  of  rent : 
appointment  of  executor'] — The  appointment 
of  an  executor  is  sufficient  to  entitle  a  will  to 
probate,  even  if  it  disposes  only  of  real  estate. 
Brownrigg  v.  Pike,  29 

Arrears  of  rent  of  separate  property,  accruing 
due  in  the  lifetime  of  a  testatrix,  as  well  as 
such  of  the  apportioned  parts  of  the  rents 
accruing  due  after  her  death  as  are  attribut- 
able to  the  time  preceding  her  death,  form 
part  of  her  separate  personal  estate,  and  are 

•  therefore  capable  of  being  disposed  of  by  her. 
Ibid. 

Real  property  was  devised  to  trustees  upon 
trust  for  such  intents  and  purposes  and  in 
such  manner  and  form  as  A  by  any  deed  or 
deeds  duly  executed,  or  by  her  last  will  and 
testament  should  appoint,  whether  covert  or 
sole.  A,  being  then'  a  married  woman,  by  a 
deed  in  execution  of  the  power  of  appoint- 
ment, conveyed  the  same  property  to  trustees 
upon  trust  for  herself,  her  heirs  and  assigns, 
for  her  sole  and  separate  use,  and  directed 
that  the  property  should  not  be  sold,  but 
should  remain  and  be  dealt  with  and  descend 
as  real  estate.  A  afterwards  executed  a  will, 
by  which  she  gave  and  devised  all  her  real 
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estate  which  she  had  power  to  dispose  of 
to  her  husband  for  life,  and  after  his  death 
she  devised  portions  of  the  estate  to  several 
persons,  and  the  residue  to  B,  upon  trust  to 
pay  certain  legacies.  She  empowered  her 
executor  to  lay  out  a  sum  not  exceeding 
200?.  upon  a  memorial  window,  and  gave  the 
residue  in  trust  to  be  divided  equally  be- 
tween B  and  C ;  and  after  revoking  all  other 
wills,  appointed  B  as  her  executor.  A  was 
at  the  time  of  her  death  entitled  to  arrears 
of  rent  of  real  estate  then  due,  and  to  ap- 
portioned parts  of  rent  then  accruing  ;  but  she 
was  not  possessed  of  or  entitled  to  any  other 
personal  estate : — Held,  that  A's  will  was  en- 
titled to  probate.    Ibid. 


Will  (continued)— mM*afer:  insertion  of  iwrd 
mthmit  krunvUdge  of  tegtator  :  omission  frorti 
probate] — Where  a  word  is  proved  to  have 
been  inserted  in  a  will  without  the  knowledge 
and  authority  of  the  testator,  it  will  be  omitted 
from  the  probate.  A,  being  possessed  of  four 
hundred  shares  in  a  certain  company,  in- 
structed his  solicitor  to  prepare  his  will,  and 
directed  that  all  his  shares  in  the  company 
should  be  bequeathed  to  his  four  nephews. 
Through  inadvertence  the  will  was  so  drawn 


as  to  purport  to  bequeath  only  forty  shares 
to  the  four  nephews.  The  will  was  not  read 
over  to  the  testator  before  execation,  and 
he  never  knew  that  the  word  <*  forty "  had 
been  inserted.  The  (Joort  granted  probate  of 
the  will,  omitting  the  word  "  forty  "  wherever 
it  occurred.  Morrell  v.  Morrell,  49 
Fulton  V.  Andrem  (44  Law  J.  Bep.  Prob.  k,  M. 
17 ;  Law  Rep.  7  H.L.  Cas.  448)  followed. 
Ibid. 

Words — "  Residue  of  money,"  40 

.—  **  Special  circumstances,"  21 
Wreck.    See  Colubion. 


Wreck  Commissioner — board  of  trade  enquiry : 
right  of  appeal  by  -owner  :  42  ^  43  Vict  c.  72 
g,  2]— No  right  of  appeal  is  given  by  42  &  43 
Vict.  c.  72.  8.  2,  to  the  owner  of  a  ship  from 
the  decision  of  the  Wreck  CJommissioner  upon 
an  investigation  into  a  shipping  casualty 
The  Golden  Sea,  64 

Writ.    See  Peacticb. 
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1881         (^^^^!^    CHABLE8    KLLIOT    (op- 
NOV.  10.  i        P^^'^)^   ^.     WILLIAM     TUE- 

Jamaica — Bankruptcy  Act,  1869,  «.  39 
— Construction — Mutual  Debts  and  Credits 
— lifotice  of  Bankruptcy — TUle  of  Trustee 
—DaUof 

Although  the  title  of  a  trustee  in  bank- 
ruptcy to  the  property  of  the  bankrupt 
relates  back  to  the  act  of  bankruptcy,  yet, 
when  there  have  been  mutual  debts  and 
credits  the  title  of  the  trustee  to  a  credit 
does  not  accrue  tUl  the  holder  of  such  credit 
has  notice  of  the  act  of  bankruptcy. 

The  appellant ,  the  agent  of  a  West  Indian 
estate,  between  whom  and  the  oumers  were 
mutual  debts  and  credits,  was  employed  by 
the  owners  to  sell  their  estate,  to  receive  the 
purchase^money  and  to  place  it  to  their 
credit.  The  estate  was  sold,  and  the  purchase- 
money  was  received  by  the  appellant  and 
placed  by  him  to  the  credit  of  the  owners, who 
toere  indebted  to  the  appellant  at  the  time 
in  a  larger  amount.  Before  the  money 
vxu  so  received  by  the  appellant,  the  oumers, 
unthout  the  knowledge  of  the  appellant,  had 
committed  an  act  of  bankruptcy : — Held, 
that  the  appellant  was  entitled  to  set  off 
the  purchase-money  in  account  loith  the 
bankrupts  trustee. 

This  was  an  appeal  firom  a  judgment  of 
the    Supreme     Court    of    Judicature    of 
Jamaica,  discharging  a  rule  nisi  for  setting 
Vou  51.— P.C. 


aside  a  judgment  entered  for  the  respon- 
dent in  an  action  brought  by  him,  as 
trustee  of  Cottam,  Mortan  &  Co.,  against 
the  appellant  to  recover  the  sum  of  560^. 
and  interest,  as  money  received  by  the 
appellant  to  the  use  of  the  respondent,  on 
the  ground  that  the  appellant  had  no  right 
to  set  off  or  appropriate  the  560/.  against 
a  larger  debt  due  by  the  bankrupts  to  him, 
either  under  the  39th,  94th,  or  95th  sec- 
tions of  the  Bankrupted  Act,  1869,  because 
the  authority  of  the  appellant  to  receive 
the  560/.  had  been  determined  by  the  act 
of  bankruptcy. 

For  some  years  preivious  and  up  to 
the  6th  of  September,  1878,  the  appellant, 
who  resided  in  Jamaica,  had  had  mutual 
credits,  debts  and  dealings  with  the  firm  of 
Messrs.  Cottam,  Mortan  &  Co.,  West  India 
merchcuits,  in  London,  who  were  also  land- 
owners in  Jamaica,  and  who  had  acted  as 
his  agents  in  England  for  the  sale  of  pro- 
duce consigned  by  him  to  them,  and  for 
whom  he  had  also  acted  as  procuration 
attorney  and  general  agent  in  connection 
with  Uieir  properties  and  estates  in 
Jamaica,  the  management  and  financing 
thereof,  the  sale  thereof  and  the  produce 
thereof,  and  the  payment  and  receipt  of 
moneys  for  them  and  on  their  behalf.  By 
the  course  of  dealing  between  them,  moneys 
received  by  the  appellant  from  persons  in- 
debted to  them,  or  for  the  proceeds  of  pro- 
perties or  estates  sold  by  or  on  their  behalf, 
were  carried  to  their  credit  m  a  general 
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account,  to  which  were  debited  moneys 
advanced  or  disbursed  by  the  appellant, 
such  advances  being  frequently  covered  by 
bills  of  exchange  drawn  by  him  upon  them 
in  London  and  sold  to  or  discoimted  by 
the  Colonial  Bank  in  Jamaica,  the  proceeds 
of  such  bills  of  exchange  being  placed  to 
their  credit  in  such  general  account. 

The  appellant  had  also  acted  as  the  agent 
of  the  bankrupts  in  respect  of  a  certain 
estate  known  as  the  Savoy  Estate  in 
Jamaica,  and  as  such  agent  he  sold  the 
estate  on  their  behalf  to  Ghiistopher  Howe 
MacCormack  in  consideration  of  the  sum 
of  1,460/.,  the  agreed  purchase  price 
thereof.  The  stock  on  the  said  estate  was 
also  sold  and  delivered  by  him  as  such 
agent  to  the  said  Christopher  Howe  Mac 
Cormack,  in  consideration  of  the  farther 
sum  of  600/.,  the  agreed  purchase  price 
thereof.  The  purchase-money  was  to  be 
payable  in  three  instalments  of  1,000/., 
500/.  and  500/.,  the  first  being  payable 
in  cash,  the  two  others  at  deferred  dates 
respectively,  with  interest  thereon  at  six 
per  centum  per  annum. 

The  appellant  was  authorised  by  the 
banki*upts  to  receive  the  purchase-money  of 
2,000/.  as  and  when  payable,  and  he  ac- 
cordingly before  the  bankruptcy  received 
the  1,000/.  instalment  in  cash,  which  sum, 
in  accordance  with  the  said  course  of  deal- 
ing, was  placed  by  him  to  their  credit  in 
account  in  redaction  of  the  amount  then 
owing  to  the  appellant  by  them.  The 
account  of  the  appellant  crediting  the  firm 
with  this  instalment  of  1,000/.  was  duly 
acknowledged  by  them  before  the  bank- 
ruptcy. 

The  second  instalment  of  500/.  with  60/. 
interest  became  due  on  the  7th  of  August, 
1878,  but  was  not  paid  by  the  said 
Christopher  Howe  MacCormack  until  the 
26th  of  August^  when  it  was  paid  by  him 
to  the  appellant,  as  agent  of  Cottam, 
Mortan  &  Co.,  and  received  by  the  appel- 
lant, by  virtue  of  the  previous  authority 
from  Cottam,  Mortan  &  Co.  Upon  re- 
ceiving this  560/.  the  appellant  appro- 
priated the  same  in  reduction  of  the 
amount  owing  to  him  by  Cottam,  Mortan 
&  Co.,  and  gave  credit  for  the  amoiint  in 
his  general  account  with  the  firm.  The 
i4>pellant  also,  subsequently  to  such  receipt 
and  appropriation,  drew  a  bill  on  Cottam, 


Mortan  &  Co.,  which  was  discounted  and 
dishonoured,  and  upon  which  he  became 
and  was  liable. 

On  the  I7th  of  August,  1878,  CotUm, 
Mortan  &  Co.  presented  a  petition  for 
liquidation  of  their  affiurs  by  arrangement 
or  composition  with  their  creditors  in  the 
London  Bankruptcy  Court. 

The  appellant  had  no  notice  of  the  act 
of  bankruptcy  at  the  time  of  the  receipt 
and  appropriation  by  him  of  the  said  560/., 
nor,  in  fact,  did  he  have  such  notice  until 
the  21st  of  September,  1878. 

At  the  time  of  the  act  of  bankruptcy  of 
Cottam,  Mortan  &  Co.,  they  were  indebted 
to  the  appellant,  in  reelect  of  their  mutual 
credits,  debts  and  dealings,  in  a  sum  &r 
exceeding  560/. 

On  the  26th  of  September,  1878,  the 
respondent  was  appointed  trustee  of  the 
estate  and  effects  of  Cottam,  Mortan 
ACo. 

On  the  12th  of  December,  1879,  the 
respondent,  as  trustee  of  Cottam,  Mortan 
&;  Co.,  commenced  an  action  for  the  reooveiy 
of  the  560/.  from  the  appellant. 

The  declaration  claimed  560/.  as  money 
had  and  received  by  the  appellant  for  the 
use  of  the  plaintiff  as  trustee  of  Cottam, 
Mortan  &  Co.'s  estate,  and  also  claimed 
the  money  as  upon  an  account  stated  by 
the  appellant  in  respect  thereof. 

The  appellant  pleaded,  amongst  other 
pleas,  an  authority  from  Cottam,  Mortan 
&  Co.  before  bankruptcy  to  the  appellant 
to  receive  the  sum  of  560/.,  and  that  with- 
out notice  of  any  act  of  bankruptcy  com- 
mitted by  them,  the  appellant  had  received 
such  sum  as  their  agent  and  not  for  the 
respondent  but  for  them,  and  in  due  course 
of  appropriation  placed  the  same  to  their 
credit  in  account,  and  that  alter  such  credit 
the  firm  were  still  indebted  to  him.  That 
prior  to  the  bankruptcy,  and  without  notice 
of  any  act  of  bankruptcy,  the  appeUant 
and  Cottam,  Mortan  &  Co.  had  mutual 
debts,  credits  and  dealings,  and  the  appel- 
lant being  thereunto  authorised,  received 
for  their  use  the  sum  of  560/.  and  without 
notice  of  any  act  of  bankruptcy  placed 
the  same  to  their  credit  in  the  account  of 
their  mutual  dealings  in  respect  of  which 
after  such  credit  the  firm  still  remained 
indebted  to  appellant. 

The  respondent  joined  isoue  on  these 
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pleas,  and  replied  tihat  the  authority  to 
receive  the  sum  had  been  determined 
before  its  receipt,  and  a  farther  replication 
to  the  third  plea  that  the  agency  of  appel- 
lant had  been  determined  before  the  money 
was  placed  to  credit  in  the  account  of 
Oottam,  Mortan  &  Go. 

The  action  was  tried  at  Kingston  before 
the  Chief  Justice  of  the  Supreme  Court 
and  a  special  jury.  It  was  admitted  that 
no  revocation  of  authority  or  agency  took 
place  in  fact  or  at  all,  unless  by  mere 
operation  of  law,  and  the  &ct6  above 
stated  were  either  admitted  or  proved. 
The  learned  Judge  put  three  questions  to 
the  jury,  who,  in  answer  thereto,  found  as 
follows : — 

First,  That  Cottam,  Mortan  &  Co.  were 
at  time  of  the  act  of  baxikruptcy  on  the  17th 
of  August,  indebted  to  the  appellant  upon 
their  mutual  accounts  and  dealings  in  a 
larger  amount  than  the  560^.  received  by 
him.  Secondly,  That  the  appellant  had  not 
notice  of  any  act  of  bankiniptcy  at  the 
time  of  receipt  and  appropriation  by  him  of 
the  money.  Thirdly,  That  the  appellant's 
authority  from  Cottam,  Mortan  A  Co.  was 
determined  at  the  time  he  received  the 
money. 

The  juiy,  in  giving  the  last  finding,  did 
80  under  the  direction  of  the  learned  Judge 
because  the  authority  was  determined  by 
operation  of  law  on  the  1 7th  of  August,  the 
date  of  filing  of  the  petition  for  liquidation. 

The  Judge  directed  the  verdict  and  judg- 
ment to  be  entered  on  these  findings  for 
the  xespondent,  for  the  amount  claimed, 
reserving  leave  to  the  appellant  to  move 
to  set  the  same  aside,  and  the  appellant 
thereupon  moved  and  obtained  an  order 
to  set  aside  the  judgment  and  have  judg- 
ment entered  for  the  appellant. 

This  order  was  dischaiged  with  costs. 

From  this  judgment  t£e  present  aj^peal 
was  brought. 

W,  Maekeson,  Q»C.y  axidFoUardf  for  the 

rllant. — The  receipt  by  the  appellant  of 
money,  and  his  appropriation  of  it  by 
placing  it  to  credit  in  the  general  account 
of  the  bankrupts,  was  a  dealing  with  them 
protected  by  sub-section  2,  or  sub-section 
3,  of  section  94,  or  sub-section  1  of  section 
96  of  the  Bankruptcy  Act,  1869.  The 
authority  of  the  appellant  from  the  bank- 
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rupts  was  still  existent  in  fact  aad  law  at 
the  time  of  the  receipt  and  appropriation 
of  the  money  by  the  appellant.    There  was 
no  revocation  of  either  in  fact,  nor  any 
revocation  by  operation  of  law  by  the  mere 
commission.     No   property  of  the  bank- 
rupts   vested    in   the  respondent  as  the 
trustee  in  their  liquidation   proceedings 
until  his  appointment  on  the  26th  of  Sep- 
tember, 1878.     The  money  had  then  been 
received  and  placed  by  the  appellant  to 
credit  of  the  bankrupts  in  the  account  of 
their  mutual  dealings,  they  being  indebted 
to  the  appellant  in  a  larger  amount.     The 
transaction  falls  within  the   sections    of 
the  Bankruptcy  Act,  1869,  39,  94  or  95. 

They  referreid  to  Parker  v.  Smith  (1)  ; 
Boae  V.  Hart  (2),  Na>orcji  v.  The  Chartered 
Baaik  of  India  (3)  and  Ex  parte  Snowball 
(4),  In  re  Waugh  (5),  j^a;  parte  Ja/y  (6),  Ex 
pofrU  Babbidge  (7),  Ex  parte  Pillory  {S). 

Rigby,  Q.C,  sjidReid^  for  the  respondent. 
— The  appellant  received  the  money  for  the 
use  of  the  respondent,  and  had  no  right 
to  retain  it  in  respect  of  a  debt  due 
from  the  bankrupts.  There  was  no  con- 
tract or  agreement  between  the  bankrupts 
and  the  appellant,  that  the  appellant 
should  have  any  lien  on  the  purchase- 
money  of  the  estate  in  respect  of  the  debt 
against  which  he  seeks  to  set  it  off.  The 
bankruptcy  operated  as  a  revocation  of  the 
authority  of  the  appellant  to  deal  with  the 
money.  The  accounts  are  to  be  taken 
at  the  date  of  the  act  of  bankruptcy,  ex- 
cept in  those  cases  where  credits  terminate 
in  debts. 

They  referred  to  Hawkins  v.  White  (9), 
Pearson  v.  Graham  (10),  Young  v.  The 
Bank  of  Bengal  (11),  Ex  parte  Duignam 
(12). 

(1)  16  East,  382. 

(2)  8  Taunt.  41*9. 

(3)  Law  Bep.  8  G.P.  444. 

(4)  Ibid.  7  Ch.  App.  534. 

(6)  46  Law  J.  Rep.  Bankr.  26 ;  Law  Bep.  4 
Ghana  524. 

(6)  Law  Bep.  14  Chanc.  19. 

(7)  48  Law  J.  Rep.  Bankr.  15 ;  Law  Bep.  8 
Ch.  D.  371. 

(8)  50  Law  J.  Bep.  Ghana  691 ;  Law  Bep.  17 
Cb.  D.  653. 

(9)  10  B.  &  G.  217. 

(10)  6  Ad.  &  E.  899. 

(11)  1  Moo.  P.G.  160. 

(12)  40  Law  J.  Bep.  Bankr.  68;  Law  Bep. 
6  CJhana  605. 
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Sir  Montague  Smith  delivered  the 
judgment  of  their  Lordships  (13) : — 

This  appeal  ariaes  in  an  action  brought 
by  the  respondent,  the  trustee  in  bank- 
ruptcy of  Messrs.  Cottam,  Mortan  &  Co., 
West  India  merchants,  to  recover  from 
the  appellant,  who  was  their  agent  in 
Jamaica,  the  sum  of  560^.  which  was  paid 
to  him,  by  a  person  of  the  name  of  Mac 
Cormack,  as  an  instalment  of  the  purchase- 
money  of  the  Savoy  estate  in  Jamaica. 
The  defence  to  the  action  rests  on  a  claim 
to  set  off  against  this  sum  of  560^.  a  larger 
amount  due  to  the  appellant  (the  de- 
fendant) from  the  bankrupts,  and  the 
question  in  the  appeal  arises  on  that  claim. 

The  facts  relating  to  the  general  course 
of  dealing  between  the  parties  are  shortly 
stated  by  the  Chief  Justice,  who  tried  the 
action.  His  statement  of  them  is  this : 
"  For  several  years  previous  to  the  bank- 
ruptcy  the  defendant  had  acted  as  the  agent 
of  Cottam,  Mortan  &  Go.  in  respect  of 
Savoy  and  Yarmouth  estates,  and  also  of 
their  shipping  and  general  business.  He 
financed  the  estates,  con^gning  the  produce 
to  the  finn  in  London,  and  drawing  on 
them  for  the  expenses  of  management  by 
means  of  bills  which  were  discounted  by 
the  Colonial  Bank  in  this  island.  As  of 
the  9th  of  May,  1878,  the  defendant  was 
in  credit  on  account  of  Savoy  in  a  small 
balance  of  29L  2s.  9d.  As  of  the  30th  of 
June  of  the  same  year,  he  was  apparently 
in  debt  on  account  of  Yarmouth  in  the 
sum  of  73/.  3«.  3d.f  but  this  included  three 
bills  drawn  by  him  on  and  accepted  by 
the  firm  of  200/.  each,  which  were  sub- 
sequently protested  for  non-payment, 
amounting  in  all  to  600/.,  and  for  which 
he  is  liable  to  the  bank,  who  are  the 
holders.  There  is  also  a  balance  due  to 
him,  exclusive  of  the  bills,  for  disburse- 
ments on  account  of  the  subsequent  work- 
ing of  the  estate  (which  is  now  in  the  En- 
cumbered Estates  Court)  to  the  6th  of 
September,  amounting,  after  deducting  the 
73I  3tf.  3d.  and  a  crodit  of  30/.  for  log- 
wood, to  about  179/.  Upon  the  general 
account  the  defendant  appears  to  be  a 
creditor  to  the  extent  of  400/.,  of  which 
he  states  that  he  has  had  to  take  up  one 

(13)  Sir  Barnes  Peacock;  Sir  Montague  E. 
Smith ;  Sir  Robert  P.  Oollier ;  Sir  RiobaTd  Ckmch ; 
and  Sir  Arthur  Hobhoufle, 


bill  for  200/.,  and  that  on  another  for  the 
like  amount  he  is  liable  to  the  bank." 

It  appears  from  the  course  of  business 
thus  described  that  the  defendant  and  the 
bankrupts  had  mutual  dealings  wilh  and 
trusted  each  other.  They  trusted  eadi 
other  with  credits  which  were  likely  to 
terminate,  and  in  fact  did  terminate, 
in  debts.  Accounts  were  kept  and  ren- 
dered in  the  manner  which  is  usual  between 
West  India  merchants  having  estates  in 
the  West  Indies,  and  their  agents  who 
manage  those  estates.  The  defendant  ad- 
vanced moneys,  made  disbursements,  and 
became  liable  on  bills  for  the  bankrupts.  It 
appears  that  the  bankrupts  at  the  time  of 
the  bankruptey  were  indebted  to  the 
defendant  upon  the  accounts  both  general 
and  special,  taking  them  together,  in  a 
sum  far  exceeding  the  560/.  Some  of 
the  items  of  the  accounts  were  actual  debts, 
others  were  credits  clearly  of  a  nature 
within  the  39th  section  of  t^e  Bankruptcy 
Act,  which  must  and  did  end  in  debts ; 
and  it  is  not  questioned  that  those  debts 
were  incurred  by,  and  those  credits  given 
to  the  bankrupts,  before  the  act  of  bank- 
ruptcy. 

The  £BU3ts  relating  to  the  particular  sum 
in  dispute  may  be  shortly  stated.  The 
defendant  was  entrusted  by  the  bankrupts 
with  the  sale  of  the  Savoy  estate.  He 
was  so  employed,  no  doubt,  as  being  their 
general  agent  in  the  island.  The  sale  ap- 
pears to  have  been  completed  on  the  1st 
of  October,  1877,  by  a  conveyance  of  thai 
date  from  Mr.  Lambert,  one  of  the  finn, 
to  Mr.  MacCormack.  On  the  back  of 
the  deed  is  found  a  receipt  for  the  pux^ 
chase-money  expressed  in  the  deed,  namely, 
1,460/.  The  receipt  is  signed  by  Lambert 
CVom  an  expression  in  a  letter  of  one  of 
the  bankrupts  it  may  be  gathered  that  the 
deed  was  executed  as  an  escrow.  Although 
the  facts  are  not  clearly  stated  in  the 
evidence,  it  appears  that,  besides  the  es- 
tate, stock  to  the  value  of  600/.  was  at  the 
same  time  sold  by  the  defendant  on  be- 
half of  the  bankrupts  to  MacCormack* 
An  arrangement  was  made  that  1,000/., 
part  of  the  purchase-money  of  the  estate 
and  stock,  should  be  paid  at  once,  and  the 
remainder  by  two  instalments  of  500iL 
at  intervals  of  a  year.  The  first  of  these 
instalments,  which,  with  interest  at  six 
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per  cent.,  was  paid  by  MacCormack  to  the 
defendant,  is  the  subject  of  this  action. 

On  the  17th  of  August^  1878,  the  bank- 
rupts in  England  filed  a  petition  for  liqui- 
dation by  arrangement  in  bankruptcy. 
Their  creditors  met,  and  the  plaintiff  was 
appointed  trustee ;  his  appointment  bearing 
date  on  the  26th  of  September,  1878,  at 
which  time  his  title  to  the  property  of  the 
bankrupts  actually  accrued.  The  payment 
of  the  560/.  was  made  to  the  defendant  by 
MacCormack  on  the  26th  of  August,  1878, 
after  the  filing  of  the  petition  for  liqui- 
dation, which  was  undoubtedly  an  act  of 
bankruptcy,  but  before  the  26th  of  Sep- 
tember, when  the  trustee  was  appointed, 
and  the  estate  of  the  bankrupts  became 
vested  in  him. 

The  general  result  of  the  evidence  given 
at  the  trial  appears  in  the  faycta  which  have 
been  already  stated.  The  learned  Judge 
put  three  questions  to  the  jury.  The  first 
was :  *'  At  the  time  of  the  act  of  bank- 
ruptcy were  Cottam,  Mortan  &  Co.  in- 
debted to  the  defendant  upon  their  mutual 
accounts  and  dealings  in  a  larger  amount 
than  560/.  received  by  him  1  '*  The  juiy 
found  that  they  were.  There  is,  therefore, 
as  already  stated,  no  question  that  the 
bankrupts  at  the  time  of  the  act  of  bank- 
ruptcy were  indebted  to  the  defendant  in 
a  laiger  amount  than  the  560/.  The 
second  question  was :  "  Had  the  defen- 
dant, at  the  time  he  received  the  money, 
notice  of  an  act  of  bankruptcy  committed 
by  them  t "  The  answer  was, "  He  bad  not." 
lliat  also  must  be  taken  as  conclusively 
found  by  the  jury.  The  third  question 
was :  *'  At  the  time  he  received  the  money 
was  the  defendant's  authority  from  Cot- 
tam, Mortan  &  Co.  determined) "  and 
the  answer  is,  "lb  was."  This  question, 
it  may  be  observed,  assumes  that  there  was 
an  authority  given  by  the  bankrupts  to 
the  defendant  to  receive  the  instalments  of 
the  purchase-money  from  the  purchaser ; 
and  from  the  facts  that  have  been  already 
stated,  and  which  i^pear  at  more  length 
in  the  evidence,  their  Lordships  have  no 
difficulty  whatever  in  coming  to  the  con- 
clusion that  the  defendant  had  authority 
from  the  bankrupts  to  receive  the  money 
and  to  place  it  to  the  mutual  account  ex- 
isting between  them. 

With  regard  to  the  finding  of  the  jury 
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that  the  authority  was  determined,  it  is 
plain  that  it  was  not  a  finding  of  any  fact 
by  them.  It  was  merely  the  affirmance  of 
a  conclusion  of  law  which  had  been  drawn 
by  the  Chief  Justice,  and  which  he  directed 
them  to  find  as  if  it  were  a  question  of 
£Etct.  The  direction  of  the  Judge  upon 
that  point,  and  the  finding  of  the  jury  in 
conformity  with  it,  afibrd  the  main  ground 
upon  which  the  Court  held  that  the  plain- 
tiff was  entitled  to  recover.  The  grounds 
upon  which  the  Court  so  decided  appear 
to  be  that  the  authority  which  had  been 
given  by  the  bankrupts  to  the  defendant 
to  receive  the  money  was  revoked  and  de- 
termined by  the  act  of  bankruptcy,  that 
the  title  of  the  trustee  had  relation  to  that 
act^  and  that  the  defendant^  therefore,  could 
not  avail  himself  of  a  setroff.  Now  at  the 
time  the  defendant  received  the  560/.  he 
became  accountable  to  the  bankrupts  for  it, 
and  if  the  bankrupts  had  the  next  day 
brought  an  action  against  him  to  recover 
it  he  might  undoubtedly  have  set  off  the 
larger  debt  which  they  owed  him.  The 
question  is,  whether  he  may  not  now  do  so 
against  the  trustee,  notwithstanding  the 
previous  act  of  bankruptcy,  it  being  found 
as  a  fisu^t  that  at  the  time  he  received  the 
money  be  had  no  notice  of  it.  Their  Lord- 
ships think  that  he  may  do  so,  and  that 
the  case  faUs  within  the  39th  section  of 
the  Bankruptcy  Act — ^the  Act  of  1869. 
The  actual  title  of  the  trustee  to  the  pro- 
perty of  the  bankrupt  did  not  accrue  until 
his  appointment  on  Uie  26th  of  September ; 
and  though  no  doubt  that  title  is  for  many 
purposes  taken  back  by  relation  to  the  act  of 
bankruptcy,  the  same  statute  which  creates 
that  artifidal  relation  provides  in  effect 
that  in  certain  cases  the  relation  shall  not 
take  place.  Amongst  the  cases  for  which 
it  so  provides  is  the  class  of  cases  where 
mutual  dealings,  mutual  credits  or  mutual 
debts  exist;  and  as  to  such  cases  the  effect 
of  relation  appears,  by  the  legislation  re- 
garding them,  to  be  neutralised  and  de- 
stroyed. Section  39  is  this :  "Where  there 
bave  been  mutual  credits,  mutual  debts  or 
other  mutual  dealings  between  the  bank- 
rupt and  any  other  person  proving  or 
ckmning  to  prove  a  debt  under  his  bank- 
ruptcy, an  account  shall  be  taken  of  what 
is  due  from  one  party  to  the  other  in 
respect  of  such  mutual  dealings,  and  the 
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sum  dae  from  the  one  party  sliall  be  set  off 
against  any  sum  due  from  the  other  party, 
and  the  balance  of  such  account,  and  no 
more,  shall  be  claimed  or  paid  on  either 
side  respectively;  but  a  person  shall  not 
be  entitled  under  this  section  to  claim  the 
benefit  of  any  set-off  against  the  property 
of  a  bankrupt  in  any  case  where  he  had  at 
the  time  of  giving  credit  to  the  bankrupt 
notice  of  an  act  of  bankruptcy  committed 
by  such  bankrupt  and  available  against 
him  for  adjudication." 

It  is  observable  that  no  time  is  men- 
tioned in  this  section  at  which  the  account 
is  to  be  taken.  It  has  been  argued  that 
the  account  is  to  be  taken  to  the  time 
of  the  act  of  bankruptcy  and  not  later, 
except  as  regards  credits  previously  given 
which  may  afterwards  terminate  in  debts. 
But  the  section  is  not  so  confined.  The 
object  was,  that  where  there  are  mutual 
accounts  a  secret  act  of  bankruptcy  should 
not  stop  the  currency  of  those  accounts. 
In  some  of  the  former  statutes  the  words, 
*^  notwithstanding  a  previous  act  of  bank- 
ruptcy'* are  inserted.  Although  these 
words  do  not  occur  in  the  present  section, 
their  Lordships  think  that  enough  appears 
in  the  section  from  which  an  implication, 
equivalent  to  them,  arises.  The  proviso 
at  the  end  is, ''  but  a  person  shall  not  be 
entitled  under  this  section  to  claim  the 
benefit  of  any  set-off  against  the  property 
of  a  bankrupt  in  any  case  where  he  had  at 
the  time  of  giving  credit  to  the  bankrupt 
notice  of  an  act  of  bankruptcy."  The  pro- 
viso says  nothing  with  regard  to  credit 
given  by  the  bioikrupt  to  such  person. 
The  insertion  of  this  proviso  shews  that 
the  substantive  part  of  the  section  cannot 
be  read  as  referring  only  to  mutual  deal- 
ings and  accounts  prior  to  the  act  of  bank- 
ruptcy, because  if  it  had  been  intended 
that  Uie  account  was  to  stop  at  the  act  of 
bankruptcy  the  proviso  woiild  be  meaning- 
less and  an  unnecessary  addition  to  the 
section.  By  fiur  implication,  therefore,  it 
may  be  taken  that  the  Legislature  did  not 
so  intend.  The  existence  of  mutual  deal- 
ings and  accounts  protects  the  credits  and 
debts  on  each  side  from  the  operation  of 
the  act  of  bankruptcy,  until  notice  of  it. 
It  is  unnecessary  for  their  Lordships  to 
decide  what  is  the  precise  period  at  which  an 
account  of  this  kind — ^namely,  an  account 


of  mutual  dealings  and  transactions — is  to 
stop.  That  must  depend  on  the  circum- 
stances of  each  case  and  the  nature  of  the 
credits ;  but  their  Lordships  think  that  at 
least  up  to  the  time  when  the  party  who 
claims  the  benefit  of  the  39th  clause  has 
notice  of  an  act  of  bankruptcy,  the  mutual 
account  may  and  ought  to  be  taken. 

It  is  unnecessary,  in  the  view  their 
Lordships  take  of  this  case,  to  decide 
whether  the  authority  to  receive  the  pur- 
chase-money of  the  Savoy  estate  was  a 
giving  of  credit  by  the  bankrupts  to  the 
defendant  within  the  meaning  of  the  39th 
clause.  K  the  deed  of  conveyance  had 
been  entrusted  to  him  for  this  purpose  the 
case  would  be  very  like  some  of  the  in- 
stances referred  to  in  Rose  v.  Hart  (2). 
Their  Lordships,  however,  do  not  find  sufS- 
cient  evidence  of  the  deed  having  been 
handed  over  to  him  for  that  purpose.  But 
authority  was  undoubtedly  given  to  the 
defendant  in  the  course  of  mutual  dealings 
to  receive  the  purchase-money  and  to  place 
it  to  account ;  in  fact,  he  had  received  the 
first  1,000^.,  and  given  credit  for  it  in  an 
account  sent  to  the  bankrupts  and  acknow- 
ledged by  them  before  the  bankruptcy. 
When  under  the  same  authority  he  after- 
wards received  the  560^.  in  question,  it 
was  no  longer  a  credit,  but  a  debt,  due 
from  him  to  the  bankrupts,  and,  as  a  debt, 
it  would  properly  form  an  item  in  the 
mutual  account. 

The  Judges  of  the  High  Court,  as  already 
intimated,  based  their  judgment  mainly  on 
the  ground  that  the  authority  to  receive 
the  money  was  revoked  by  the  act  of  bank- 
ruptcy. That  point  has  been  most  elabo- 
rately argued  at  their  Lordships'  bar  by 
the  learned  counsel  for  the  respondent,  but 
their  Lordships  are  unable  to  assent  to  the 
view  taken  by  the  Court  AuthoritJes 
which  appertain  to  protected  transaotioss 
are  not  in  all  cases  revoked  by  an  act  of 
bankruptcy.  If  it  were  so,  the  protectaoai 
given  by  the  Act  would  in  many  cases  be 
of  no  avail.  Authorities  given  in  the 
course  of  mutual  dealings,  and  necessaiy 
to  the  continuance  of  those  dealings,  are, 
by  implication,  excepted  from  the  rule 
that  authorities  are  revoked  by  an  act  of 
bankruptcy.  They  continue  and  remain 
unrevoked  by  virtue  of  the  proviidon  which 
protects  such  deaUngs,  in  the  same  way  as 
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powers  necessary  to  give  effect  to  protected 
sales  continue  and  remain  unrevoked  by  an 
Act  of  bankruptcy.  If  tbis  were  not  so, 
in  some  cases  of  mutual  credits  tbe  protec- 
tion professed  to  be  given  would  be  illu- 
sory. In  the  case  in  tbe  Common  Pleas 
referred  to  in  tbe  argument — Naorogi  v. 
The  Chartered  Bank  of  India  (2)— wbicb 
was  argued  and  treated  as  if  tbe  estate 
was  administered  in  bankruptcy,  thougb 
the  action  was  brought  in  tbe  name  of  the 
trader  himself,  under  a  deed  of  inspector- 
ship, the  bills  bad  been  delivered  by  tbe 
trader,  before  tbe  execution  of  that  deed, 
to  the  Chartered  Bank  of  India  to  collect. 
The  amount  of  tbe  bills  was  received  by 
the  hank  after  tbe  deed.  It  was  held  that 
this  delivery  and  tbe  authority  to  collect 
constituted  a  credit  within  tbe  rule  in 
Rose  V.  Hart  (2),  and  it  was  supported  as 
a  credit  within  the  mutual  credit  clause  of 
the  then  Bankruptcy  Act.  It  was  assumed 
in  that  case  that  the  authority  was  a  re- 
vocable one.  If  the  vfew  taken  by  the 
Court  below  is  right,  this  authority  would 
have  been  revoked  before  tbe  bank  received 
the  amount  of  tbe  bills,  and  the  judgment 
which  held  tbe  transaction  to  be  within 
the  mutual  credit  clause  would  be  incorrect. 
Their  Lordships,  however,  see  no  reason 
to  doubt  the  soundness  of  that  decision. 

The  subject  of  the  revocation  of  general 
powers  by  an  act  of  bankruptcy  with 
reference  to  protected  sales  came  before  tbe 
Lords  Justices  in  the  case  of  Ex  parte 
SnotcbaU  (4).  Lord  Justice  Mellisb,  in 
giving  the  judgment  of  the  Court  in  that 
case,  said,  "  We  are  of  opinion  that 
though,  no  doubt,  as  a  general  rule,  a 
power  of  attorney  must  be  treated  as 
revoked  by  an  act  of  bankruptcy  committed 
by  the  giver  of  tbe  power  as  against  the 
trustee  under  a  subsequent  bankruptcy, 
still,  if,  after  the  act  of  bankruptcy,  but 
before  the  adjudication,  property  is  con- 
veyed under*  tbe  power  to  a  honafde  pur- 
chaser who  has  no  notice  of  the  act  of 
bankruptcy,  the  purchaser  may  hold  tbe 
property  as  against  the  trustee.  It  is 
obvious  that  a  power  of  attorney  is  not 
revoked  for  all  purposes  by  an  act  of 
bankruptcy  committed  by  tbe  giver  of 
the  power,  because,  if  no  adjudication 
follows,  a  sale  under  the  power  is  binding 
on  the  giver  himself;  and  whenever  a  sale 


would  be  binding  on  a  bankrupt,  if  no 
adjudication  follows,  it  is  binding  on  tbe 
trustee  under  a  subsequent  adjudication  if 
the  purchaser  bad  no  notice  of  an  act  of 
bankruptcy  having  been  committed  by  tbe 
seller  at  the  time  of  tbe  sale."  Their 
Lordships  think  that  this  principle  applies 
to  the  authority  in  this  case,  a  payment 
having  been  niade  in  pursuance  of  it, 
which  became  a  debt  in  a  mutual  account 
within  tbe  scope  of  tbe  39th  section ;  tbe 
reaaons  which  induced  the  Court  to  bold 
that  tbe  power  was  not  revoked  in  the 
case  referred  to  apply  with  equal  force  to 
tbe  case  of  such  a  debt. 

Their  Lordships  do  not  decide  this  case 
upon  the  ground  that  there  was  a  credit 
before  the  act  of  bankruptcy  which  matured 
into  a  debt  after  it,  but  upon  the  grounds 
that  tbe  authority  given  by  tbe  bankrupts 
to  tbe  defendant  to  receive  tbe  money  was 
imrevoked  at  the  time  he  received  it ;  that 
it  was  therefore  a  rightful  payment  to  him ; 
that  being  so  received,  it  became  a  debt 
and  an  item  in  tbe  account  between  him 
and  the  bankrupts  before  notice  of  any  act 
of  bankruptcy ;  and  that  be  is  entitled  to 
set  off  against  it,  in  tbe  action  brought  by 
the  assignees,  the  debt  due  from  tbe  bank- 
rupt to  him. 

Their  Lordships  think  it  unnecessary  to 
give  any  opinion  upon  tbe  point  whether 
&e  transaction  is  a  disposition  of  property 
protected  by  tbe  95tb  section  of  the  Act, 
sub-section  1.  If  tbe  transaction  had  been 
an  isolated  one,  they  might  have  had  to 
consider  that  point;  but  tbe  sum  in  dis- 
pute being  an  item  in  a  mutual  account 
between  tbe  parties,  they  think  tbe  case 
falls  within  the  39th  section. 

Leave  having  been  given  by  the  learned 
Judge  to  tbe  defendant  to  move  to  enter 
tbe  verdict,  their  Lordships  are  of  opinion 
that  tbe  verdict  and  judgment  should  be 
entered  for  tbe  defendant.  They  could  not 
advise  this  order,  in  tbe  face  of  the  verdict 
of  tbe  jury  upon  tbe  third  question,  if  it 
bad  really  been  a  finding  of  fact ;  but  it 
being  a  mere  conclusion  of  law,  which  they 
were  directed  to  find  by  the  Judge,  their 
Lordships  do  not  think  that  it  stands  in 
tbe  way  of  their  advising  tbe  verdict  to  be 
entered  according  to  what  they  consider  to 
be  the  right  conclusion  of  law  from  undis- 
puted facts. 
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Their  Lordships  will  therefore  humbly 
advise  Her  Majesty  to  reverse  the  judg- 
ment of  the  High  Court  discharging  the 
rule,  and  in  lieu  thereof  to  order  that  the 
rule  be  made  absolute  to  enter  the  verdict 
and  judgment  for  the  defendant  with  costs. 
The  respondent  must  pay  the  costs  of  this 
appeal. 

Solicitors — Freshfields  &  Williams,  for  appel- 
lant ;  Draces,  Jackson  &  Attlee,  for  respon- 
dent. 
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Charity  Commission — Endowed  Schools 
Acts,  1869, 1873,  IS7  irScheme— Finality 
of — Vested  Interest. 

The  Endowed  Schools  Acts,  1869  and 
1873,  enable  the  Charity  Commissioners  to 
m^ke  schemes  "from  time  to  time  "  in  respect 
of  endotoed  schools : — Held,  that  as  the 
commissioners  may  a/inend  any  scheme,  no 
scheme  isfirud* 

Section  11  of  the  Act  of  1869  preserves 
''  the  privileges  or  educational  advantages 
to  which  a  particular  class  of  persons  are 
entitled  "  ; — Held,  that  the  word  "  entitled  " 
means  legal  rights  cmd  not  benefits  enjoyed 
by  permission  or  bounty. 

This  was  an  appeal  from  two  schemes 
of  the  Charity  Commissioners  of  England 
and  Wales. 

The  appellants  were  the  warden  and 
society  of  the  royal  town  of  Sutton  Cold* 
field,  in  the  county  of  Warwick. 

The  first  scheme  was  framed  for  the  ad- 
ministration of  the  foundation  known  as 
the  Grammar  School  in  the  royal  town 
of  Sutton  Coldfield,  in  the  county  of  War- 
wick. 

The  second,  by  the  commissioners  for 
apportioning  and  applying  for  educational 
purposes  part  of  the  endowment  held  by 
the  body  corporate  known  as  the  Warden 
and  Society  of  the  royal  town  of  Sutton 
Coldfield. 

The  grammar  school  of  Sutton  Cold* 
field  Mras  founded  and  endowed  by  John 
Yesey,  Bishop  of  Exeter,   in    1540,  for 


the  purpose  of  providing  some  learned 
layman  to  teach  grammar  and  rhetoric  in 
the  parish  of  Sutton.  The  endowment 
was  vested  by  the  founder  in  the  warden 
and  society  of  the  royal  town  of  King's 
Sutton  (the  predecessors  of  the  present 
corporation),  but  by  a  decree  of  the  Court 
of  Chancery  in  1636,  the  administration 
of  the  grammar  school  was  transferred  to 
trustees. 

In  1877,  the  respondents,  acting  in 
concert  with  the  governing  body  cf  the 
grammar  school  and  of  the  corporation 
respectively,  prepared  schemes,  one  for  the 
administration  of  the  grammar  school,  and 
the  other  for  apportioning  the  endowm^it 
of  the  corporation  between  educational  and 
other  uses.  The  latter  scheme  apportioned 
the  endowments  of  the  corporation,  and  it 
provided  for  the  transfer  of  15,000^.,  part 
of  such  endowment,  for  the  purposes  of  the 
grammar  school. 

The  respondents  afterwards  abandoned 
fur  the  time  so  much  of  the  scheme  as 
related  to  the  management  of  the  gram- 
mar school,  and  limited  the  scheme  to  the 
transfer  %nd  application  of  the  15,000Z. 

Two  petitions  were  presented  to  Her 
Majesty,  pra3ring  Her  Majesty  to  withhold 
her  approval  of  these  schemes. 

The  first  of  these  petitions  was  presented 
by  the  governing  body  of  the  corporation; 
the  second  by  the  inhabitants  of  the  town 
of  Sutton  Coldfield.  The  petitioners  ob- 
ject to  the  schemes  on  the  ground  that,  if 
the  proposed  transfer  and  application  of 
the  sum  of  15,000^.  was  sanctioned,  the* 
corporation  would  be  unable  to  continue 
to  defray  the  cost  of  the  elementary  edu- 
cation of  the  poor  of  the  parish  of  Sutton 
Coldfield,  and  the  other  benefits  conferred 
on  the  poorer  class  of  inhabitants  under 
the  charter  of  incorporation,  and  that  the 
adoption  of  a  school  board  for  the  parish, 
and  the  imposition  of  rates  to  meet  the 
deficiency,  would  be  rendered  necessary. 

Millar,  Q.C,  and  W.  Barber,  for  the  peti- 
tioners.— These  schemes  do  notafiectto  be 
final,  and  are  therefore  open  to  objection. 
The  endowment  of  the  corporation  will,  if 
the  schemes  are  carried  out,  be  diverted  from 
the  proper  objects.  The  schemes  do  not 
define  what  parts  of  the  endowment  of  the 
oorporatioQ  are  applicable  to  educational 
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or  to  other  purpoeee.  The  schemes  do  not 
preRerve  the  educational  interests  of  the 
inhabitants,  who  haye,  or  ought  to  have, 
the  advantages  of  the  higher  education  of 
the  grammar  school. 

Davy,  Q»C.y  and  Bomer,  for  the  respon- 
dente.— The  Endowed  Schools  Act,  1869, 
expressly  enables  the  Charity  Commis* 
noners  from  time  to  time  to  frame  schemes. 
No  scheme  is  final,  and  no  objection  can  be 
made  on  that  account.  The  commissioners 
have  power  to  amend  or  alter  any  scheme. 
The  inhabitants  of  the  town  had  no  vested 
interest.  They  enjoyed  certain  benefits, 
but  had  no  legal  title  to  such  advantages. 

Thb  Master  of  the  Eolls  delivered  the 
judgment  of  their  Lordships  (1) : — 

This  is  an  appeal  of  the  Warden  and 
Society  of  the  royal  town  of  Sutton  Cold- 
field  against  two  schemes  of  the  Charity 
Commissioners,  by  which  it  is  proposed  to 
withdraw  from  that  part  of  the  funds  of  the 
corporation  which  were  applicable  to  edu- 
cational purposes,  a  sum  equal  to  15,000/., 
to  be  applied  &s  part  of  the  foundation  of 
the  Sutton  Coldfield  Grammar  School. 
There  was  a  second  appeal  by  the  in- 
habitants of  the  locality ;  but  that  appeal, 
in  conformity  with  a  previous  decision  of 
their  Lordships,  could  not  be  entertained, 
and  may  therefore  be  left  out  of  consider- 
ation on  the  ground  of  the  petitioners 
having  no  loctu  standi  to  present  such  an 
appeal. 

With  regard  to  the  corporation,  it  is  en- 
titled to  appeal  as  being  the  body  whose 
corporate  hinds  are  to  be  withdrawn ;  and 
the  appeal  is  presented,  as  their  Lordships 
understand,  in  pursuance  of  the  provisions 
of  ihe  39th  section  of  the  Endowed  Schools 
Act  of  1869.  They  appeal,  indeed,  from 
two  schemes,  one  being  for  the  adminis- 
tration of  Sutton  Coldfield  Grammar 
School,  and  the  other/or  apportioning  and 
applying  for  educational  purposes  part  of 
the  endowment  of  which  the  corporation 
are  trustees.  But  they  have  no  ground  of 
appeal  from  the  former  of  these  schemes, 

(I)  Sir  Barnes  Peacock;  Sir  Montague  B. 
Smith ;  Sir  Bobert  P.  Ck)llier ;  The  Master  of 
the  Rolls ;  Sir  Richard  Couch ;  Sir  Arthur  Hob- 
house. 
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and  are  only  bringing  it  into  this  discus- 
sion by  way  of  shewing  the  impropriety 
of  the  application  made  by  the  latter 
scheme. 

The  grounds  of  appeal  which  have  been 
argued  here  are  two.  The  first  ground 
was  that  the  scheme  in  question  was  not  a 
final  scheme  as  required  by  the  Act,  and 
therefore  was  not  within  the  scope  or 
terms  of  the  Act. 

Now  that  depends  on  the  wording  of 
the  scheme.  The  objection  cannot  be  quite 
understood  without  looking  at  what  the 
scheme  is.  The  scheme  says,  "  The  part 
of  thi^  endowment  applicable  for  edu- 
cational purposes  under  this  scheme  shall, 
without  prejudice  to  the  application  of  any 
further  part  of  this  endowment  for  educa- 
tional purposes  under  any  future  scheme,  be 
such  an  amount,"  and  so  on ;  and  the  fourth 
section  of  the  scheme  is  this :  "  The  Charity 
Commissioners  may  from  time  to  time,  in 
the  exercise  of  their  ordinary  jurisdiction, 
fiume  schemes  for  the  alteration  of  any 
portions  of  this  scheme:  provided  that 
such  schemes  be  not  inconsistent  with  any- 
thing contained  in  the  Endowed  Schools 
Acts,  1869,  1873  and  1874."  The  result 
of  these  declarations  is  this,  that  the  scheme 
is  without  prejudice  to  a  friture  scheme  to 
be  framed  in  accordance  with  the  Acts  of 
Parliament.  Speaking  not  otherwise  than 
respectfully  of  ike  Charity  Commissioners, 
it  appears  to  their  Lordships  that  those 
words  are  surplusage.  The  Acts  of  Par- 
liament enable  the  commissioners  to  make 
schemes  from  time  to  time.  Nothing  that 
could  be  done  by  the  scheme  could  afiect 
the  statutory  right  to  make  future 
schemes.  The  words  complained  of  can- 
not give  the  commissioners  any  power 
which  the  statute  does  not  confer  upon 
them,  nor  can  the  omission  of  those  words 
take  away  any  power.  The  present  scheme 
cannot  either  now  or  hereafter  prejudice 
any  future  scheme.  That  being  so,  of 
course  the  whole  of  the  argument  that  it  is 
not  final  as  regards  this  scheme  fkils  to 
the  ground.  'Diere  is  nothing  said  in  the 
scheme  as  to  the  application  of  any  future 
sum,  but  merely  that  a  future  scheme  may 
be  made.  In  other  words,  it  appears  to 
then*  Lordships  that  it  merely  expresses 
that  which  the  Act  of  Parliament  has 
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already  enactod    that    a  future   scheme 
may  be  made. 

It  appeal's  to  tlieir  Lordships,  therefore, 
that  there  is  no  want  of  finality  in  the 
scheme,  and  no  valid  objection  to  be  raised 
to  it  on  this  ground. 

The  other  objection  was  this :  It  was 
Raid  that,  having  r^ard  to  the  provisions 
of  the  11th  section  of  the  Act  of  1869, 
as  amended  by  the  6th  section  of  the  Act 
of  1873,  the  scheme  was  open  to  objection 
for  not  pi*eserving,  or  rather  for  abolish- 
ing or  modifying,  the  privileges  or   edu- 
cational advantages  to  which  persons  of  a 
particular    class    of   life    were    entitled. 
Now  the  way  the  argument  was  put  was 
this :  It  was  said,  There  are  twelve  ele- 
mentary schools,  as  they  may  be  called  for 
the  sake  of  distinction  from  the  gram- 
mar school,  and  if  this  scheme  is  carried 
out,  and  so  large  a  sum  as  15,000/.  is 
taken  away  from  the  funds  of  the  corpo- 
ration, there  will  not  be  sufficient  income 
left  to  maintain  these  twelve  schools  in 
their  present  state  of  efficiency,  and  also 
to  provide  for  the  other  charities  which 
the  corporation  is  liable  to  provide  for, 
and  for  the  other  expenditure  which  it  is 
under  an  obligation  to  make.     The  result, 
therefore,  would  be,  that  it  would  be  ne- 
cessary to  make  a  school  rate  and  to  estab- 
lish a  school  board  while  you  are  appl3dng 
the  funds  to  the  support  of  a  grammar 
school  intended  for  the  children  of  persons 
in  a  higher  class  of  life  than  the  poor 
persons  whose  children  attend  these  ele- 
mentary schools.     Well,  if  that  were  so, 
and  if  it  turned  out  that  these  persons 
were  entitled  to  claim  the  benefit  of  the 
1 1th  section  of  the  Act  of  1869,  modified 
in  the  way  which  has  been  mentioned, 
and  that  their  existing  educational  advan- 
tages were  wholly  taken  away  or  neg- 
lected in  the  new  arrangements,  of  course 
the  objection  would  prevail.     But    the 
first  point  to  be  considered  is,  what  in- 
terests are  protected  by  the  Act.     When 
you  come  to  look  at  the  11th  section  it  is 
plain  that  only  what  may  be  shortly  termed 
vested  interests  are  protected.  It  is,  "Any 
privileges  or  educational  advantages    to 
which  a  particular  class  of  persons'* — or 
(as  extended  by  the  later  Act)  persons 
in  a  particular  class  of  life — "are  enti- 


tled " — that  is,  have  a  legal  title.     A  per- 
son is  not  entitled  simply  because  he  has 
enjoyed,  by  the  permission  or  the  bounty 
of  another,  some  benefit  either  for  a  longer 
or    shorter  period;    and,    therefore,   &e 
question  is,  whether  the  persons  in  this 
particular  class   of   Md  are  entitled   to 
these  educational  advantages.   Now,  when 
we  investigate  the  title,  we  ^hall  find  that 
the  original  charter  gave  no  title  at  all 
to  these  particular  persons,  or  persons  in 
this  particular  class  of    life.      The  title 
really  depends  on  a  scheme  which  was 
sanctioned  by  the  Court  of  Chancery  in 
the  year  1825,  and  that  title  is  limited  to 
three  schools  —  two  elementary  schools, 
strictly  so  called,  for  children  of  poor  people 
who  are  to  be  educated  and  doUied,  and  a 
preparatory  school  for  the  like  instruction. 
It  is  quite  plain  that  the  persons  of  the 
particular  class  of  life  there  mentioned 
are  poor  people  entitled  to  the  benefit  of 
these  elementary  schools;   but  the  next 
thing  to  be  considered  is  the  extent  of 
the  title.     When  we  look  at  the  amount 
which  was  to  be  applied  under  that  scheme, 
we  shall  find  that  it  was  the  then  surplus 
of  the  income  of  the  corporation,  over 
and  above  certain  sums  which  they  were 
then  liable  to  expend,  which  was  distri- 
buted; and  the  amount  allotted  for  the 
elementary  schools  was  215^,  to  be  sp^:it 
in  education  proper,  and  429Z.  in  clothing, 
making  a  total  annual  income  of  644/. 
It  appears   by  the  accounts  which  were 
furnished  that  the  average  expenditure  on 
these  elementary  schools  has  been  2,365(. 
— that  is,  on  an  average  of  three  yean. 
Therefore  they  had  expended  1,721/.  more 
than  the  644/.  to  which  a  title  is  shewn. 
It  was  conceded  in  argument  that  you 
could    not   take  the  annual    income  of 
15,000/.  as  being  more  than  500/.  a  year. 
The  result,  therdTore,  is,  that  not  only  has 
there  been  left  by  the  commissioners  all 
that  these   people    are    entitled  to,  but 
more  than  double  what  they  are  entitled 
to ;  and,  consequently,  the  scheme  is  not 
obnoxious,  in  the  opinion  of  their  Lord- 
ships, to  any  objection  on  the   ground 
that  the  provisions  of  the  11th  section 
have  not  been  carried  out. 

For  these  reasons  it  appears  to  their 
Lordships  that  the  objections  fiul,  and 
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that  the  appeal  ought  to  be  dismimed  with- 
out costs,  the  commissionen  not  asking 
for  costs. 


Solicitors  —  Iliflfe,  Rnsflell  &  Co.,  agents  for 
Holbeche  &  Addenbrooke,  Sutton  Ck)ldlield, 
for  appellants;  Farrer,  Onvry,  &  Farrer,  for 
respondents. 
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{THE  CmZENB  INSURANCE  COM- 
PANY V.  WILLIAM  PARSONS. 
THE  QUEEN  INSURANCE  COM- 
PANY V.  WILLIAM  PARSONS. 

Canada  —  Parliament  of  Canada  — 
Powers  of— Regulation  of  Trade  and  Com- 
nieree  —  Provincial  Legislature  —  CivU 
nights — Fire  Insurance  Contracts — The 
British  North  America  Act,  1867,  ss.  91 
ttnd  92 — Construction — Fire  Polici/'-zSta' 
tutory  Conditions —  Variations  of — In- 
terim Receipt — Effect  of 

The  British  North  America  Act,  hy 
section  91,  provides  that  the  Dominion 
Legislature  may  exclusively  make  laws  in 
respect  to  ''  the  regulation  of  trade  and 
eommeree."  Section  92  provides  that  the 
Provincial  Legislature  may  exclusively 
make  laws  in  relation  to  *'  property  and 
civil  rights**: — Held,  that  an  Act  of  a 
Provincial  Legislature  dealing  with  fire  in- 
aurance  contracts  was  not  a  matter  relating 
to  "  trade  or  commerce"  but  was  a  matter 
affecting  "  civU  rights"  and  was  there- 
fore wkhin  the  power  of  a  Provincial  Ze- 
gitlature. 

An  Act  of  a  Provincial  Legislature  pro* 
vides  that  certain  conditions  set  out  in  the 
Act  shaU  be  deemed  to  be  part  of  every  f  re 
insurance  policy,  and  shaU  be  jirinted  on 
every  policy,  unless  varied  by  other  con- 
ditions  to  be  indicated  in  conspicuous  type 
and  different  coloured  ink,  and  unless  so 
indicated,  no  variation  shall  be  binding  on 
the  insured.  The  respondent  effected  an 
insurance  with  the  first  named  appellants. 
The  policy  did  not  refer  to  the  statutory  con- 
ditions, but  contained  conditions  not  in- 
dicated by  type  or  coloured  ink : — Held, 
that  t/ie  policy  was  subject  to  tJie  statutory 
conditions,  but  not  to  Hie  expressed  con^ 
ditions^ 


The  respondent  applied  to  the  second 
appellants  for  an  insurance  against  fire, 
and  paid  the  premium,  and  received  an 
"  Interim  "  receipt,  ** subject  to  all  the  usual 
terms  and  conditions  of  this  Company" 
Before  a  policy  was  issued  the  insurance 
b&same  a  clainh : — Held,  that  this  receipt  not 
being  a  poUcy  of  insurance  was  not  subject 
to  the  statutory  conditions,  but  was  a  con- 
tract to  accept  a  policy  containing  the 
terms  and  conditions  tisttally  inserted  by 
the  company,  so  far  tis  the  same  were  just 
and  reasonable. 

These  were  two  appeals  from  two  judg- 
ments of  the  Supremo  Court  of  Canada. 

The  appellants  in  the  first  appeal  were 
an  insurance  company,  incorporated  by 
an  Act  of  the  Parliament  of  Canada,  caiiy- 
ing  on  business  throughout  tho  several 
provinces  of  the  Dominion  of  Canada,  in- 
cluding Ontario,  under  a  licence  in  accord- 
ance with  the  provisions  of  38  Vict.  c. 
20,  and  40  Vict.  c.  43.  On  the  4th  of 
May,  1877,  these  appellants  issued  to  the 
respondent  a  policy  of  insurance,  whereby 
they  agreed  to  insure  a  building  owned 
by  him,  situated  at  Orangeville,  in  the 
province  of  Ontario,  against  loss  or  damage 
by  fire  not  exceeding  2,500  dollars.  The 
policy  was  made,  subject  to  the  following, 
amongst  sevei^  other  conditions,  whidi 
conditions  were  endorsed  upon  it : — 

"  Conditions  upon  which  this  Policy  is 

issued, 

«  The  assured  must  give  notice  to  this 
company  of  any  other  insurance  effectetl 
on  the  same  property,  and  have  the  same 
endorsed  on  this  policy  or  otherwise  ac- 
knowledged by  the  company  in  writing; 
and  failure  to  give  such  notice  shall  void 
this  policy. 

"  This  policy  is  made  and  accepted  under 
the  conditions  above-mentioned,  which  are 
to  be  used  and  resorted  to  in  order  to 
explain  the  rights  and  obligations  of  the 
parties  hereto  in  all  cases  not  herein  other- 
wise specially  provided  for." 

By  a  statute  passed  by  the  Provincial 
Legislature  of  Ontario,  39  Vict.  c.  24,  it 
is  provided  as  follows  : — 

Section  1.  The  conditions  set  forth  iji 
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the  schedule  to  this  Act,  shall,  as  against 
the  insurers,  be  deemed  to  be  part  of  every 
policy  of  fire  insurance  hereafter  entered 
into  or  renewed,  or  otherwise  in  force  in 
Ontario,  with  respect  to  any  property 
therein,  and  shall  be  printed  on  every  sudi 
policy  with  the  hejiding  "  Statutory  Con- 
ditions " ;  and  if  a  company  (or  other  in- 
surer) desii-e  to  vary  the  said  conditions, 
or  to  omit  any  of  them  or  to  add  new  con- 
ditions, there  shall  be  added  in  conspicuous 
type,  and  in  ink  of  different  colour,  words 
to  the  following  effect : — 

"  Variations  in  Conditions. 

**  This  policy  is  issued  on  the  above 
statutory  conditions,  with  the  following 
variations  and  additions : — 

"  These  variations  are,  by  virtue  of  the 
Ontario  Statute  in  that  behalf,  in  force  so 
far  as,  by  the  Court  or  Judge  before  whom 
a  question  is  tried  relating  thereto,  they 
shall  be  held  to  be  just  and  reasonable  to 
be  exacted  by  the  company." 

Section  2.  Unless  the  same  is  distinctly 
indicated  and  set  forth  in  the  manner  or 
to  the  effect  aforesaid,  no  such  variation, 
addition  or  omission  shall  be  legal  and 
binding  on  the  insured ;  and  no  question 
shall  be  considered  as  to  whether  any  such 
vaiiation,  addition  or  omission  is,  under 
the  cii*cumstances,  just  and  reasonable, 
and  on  the  contrary,  the  policy  shall,  as 
against  the  in8urei*s,  be  subject  to  the 
statutory  conditions  only,  unless  the  varia- 
tions, additions  or  omissions  are  distinctly 
indicated  and  set  forth  in  the  manner  or 
to  the  effect  aforesaid. 

Section  3.  A  dedsion  of  a  Court  or  Judge 
under  this  Act  shall  be  subject  to  review 
on  appeal  to  the  same  extent  as  a  decision 
by  such  Court  or  Judge  in  other  cases. 

The  8th  and  9th  statutory  conditions 
were  as  follows ; — 

"  8.  The  company  is  not  liable  for  loss 
if  thei*e  is  any  prior  assurance  in  any 
other  company,  unless  the  company's 
tissent  thereto  appears  therein  or  is  in- 
dorsed thereon,  nor  if  any  subsequent 
insurance  is  effected  in  any  other  com- 
pany,  unless  and  until  the  company  assent 
thei-eto  by  writing  signed  by  a  duly  au- 
thorised agent." 

"  9.  In  the  event  of  any  other  in- 
surance on  the  property  herein  described, 


having  been  assented  to  as  aforesaid,  then 
this  company  shall,  if  such  other  insonuice 
remain  in  force,  on  the  happening  of  any 
loss  or  damage  only  be  liable  for  the  pay- 
ment of  a  rateable  proportion  of  such 
loss  or  damage  without  reference  to  the 
dates  of  the  different  policies." 

At  the  time  the  policy  was  issued  there 
was  another  insurance  effected  on  the  same 
property.  No  notice  of  this  policy  was 
given  to  the  appellants,  nor  Sd  any  as- 
sent on  the  part  of  the  appellants  to  such 
policy  appear  in  or  on  the  polkj  issued  by 
them.  On  the  3rd  of  August,  1877,  the 
building  was  destroyed  by  fire.  On  the 
18th  of  March,  1878,  the  respondent 
commenced  an  action  against  the  appel- 
lants for  the  sum  secured.  The  appellants 
in  their  defence  relied  on  the  non-dis- 
closure by  the  respondent  ot  the  previous 
insurance — first,  as  a  breach  of  the  con- 
ditions indorsed  on  the  policy,  and, 
secondly,  as  a  breach  of  the  statutory  con- 
ditions pi'escribed  by  the  Act  of  Ontario. 

The  respondent  in  reply  denied  that  the 
policy  was  subject  to  the  conditions  in- 
dorsed on  it,  because  they  were  not  printed 
as  variations  from  the  statutory  conditions 
in  conspicuous  type  and  ink  of  a  different 
colour,  or  to  the  statutory  conditions,  be- 
cause they  did  not  appear  on  the  policy. 

The  case  was  tried  before  Mr.  Justice 
Pattei'son  and  a  jury. 

At  the  trial  the  respondent  admitted 
that  he  was  insured  elsewhere,  and  that 
such  insurance  had  not  been  brought 
to  the  notice  of  the  appellants  or  in- 
dorsed on  the  policy,  but  contended  that 
the  Ontario  Statute  rendered  void  the 
condition  relied  on  by  the  appellants  as 
not  having  been  indorsed  in  the  form  re- 
quired by  the  statute  as  a  variation  of  the 
statutory  condition,  and  further,  that  the 
statutory  conditions  did  not  apply,  not 
being  indorsed  on  the  policy. 

The  Judge  ruled  in  favour  of  the  re- 
spondent, and  a  verdict  was  entered  for  the 
respondent,  the  questions  of  law  being 
reserved. 

The  appellants  obtained  a  rule  nisi 
in  the  Court  of  Queen's  Bench  of  the 
province  to  enter  a  nonsuit.  Upon  the 
argument  it  was  contended  on  behalf  of 
the  appellants — That  the  statute  of  On- 
tario, 39  Yict.  c.  24,  was  tdira  tnres  and 
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Yoid;  and  that  even  if  the  statute  had 
any  application,  then  upon  its  true  con- 
struction the  statutory  conditions  were 
imported  into  the  policy. 

The  Court  of  Queen's  Bench  for  the 
province  gave  judgment  discharging  the 
rule  nm,  and  held  that  insurance  companies 
were,  as  regards  insurances  effected  by 
them  in  the  province  of  Ontario,  bound  by 
the  statute  39  Vict.  c.  24,  and  that  a 
policy  issued  after  the  passing  of  the  Act 
and  not  in  compliance  with  its  provisions, 
was  to  be  deemed  as  against  the  assured  as 
a  policy  without  any  conditions. 

The  appellants  appealed  to  the  Court  of 
Appeal  for  the  province,  which  Court  dis- 
missed the  appeal. 

From  this  judgment  the  first  appeal  was 
brought. 

The  appellants  in  the  second  appeal 
were  an  insurance  company,  having  their 
chief  office  in  England,  and  a  branch  office 
at  Orangeville. 

On  the  3rd  of  August,  1877,  the  re- 
spondent insured  for  twelve  months  with 
the  appellants,  through  their  agent  at 
Orangeville,  a  general  stock  of  hardware 
on  the  respondent's  premises  at  Orange- 
ville, against  loss  by  ffire,  for  2,000  dollars, 
and  paid  the  amount  of  the  premium,  and 
received  an  interim  protection  note  in  the 
following  form  :— 


C( 


Interim  Receipt.  Fire  Department. 
Interim  Protection  Note.  Queen  Fire 
and  Life  Insurance  Company.  Chief 
Office,  Queen  Insurance  Buildings, 
Liverpool.  Canada  Head  Office,  191, 
St.  James  Street,  Montreal. 

"Orangeville,  Agency,  Angoat  3,  1877. 

*'  Mr.  William  Parsons,  having  this 
day  proposed  to  effect  an  insurance  against 
fire,  subject  to  all  the  usual  terms  and 
conditions  of  this  company,  for  2,000  dol- 
lars, on  the  following  property  in  the  town 
of  Orangeville,  for  twelve  months,  namely, 
on  general  stock  of  hardware,  paints,  oils, 
varnishes,  window  glass,  stoves,  tinware, 
castings,  hollow  ware,  plated  and  &ncy 
goods,  lamps,  lamp  glasses,  and  general 
house  furnishing  goods. 

"  And  having  also  paid  the  sum  of 
40  dollars  as  the  premium  on  the  same,  it 
is  hereby  held  assured  under  these  con- 


ditions until  the  policy  is  delivered  or 
notice  given  that  the  proposal  is  declined 
by  the  company,  when  tjus  interim  note 
will  be  thereby  cancelled  and  of  no  effect. 
<'  (Signed)  A.  M.  Kirkland,  Agent 

to  the  Company. 

"  N.B. — The  deposit  will  be  returned, 
less  the  proportion  for  the  period,  on  ap- 
plication to  the  agent  signing  this  note,  in 
the  event  of  the  proposal  being  declined  by 
the  company.  If  accepted,  a  policy  will 
be  prepared  and  delivered  within  thirty 
days.  If  the  holder  does  not  receive  a 
policy  during  the  specified  period,  he  should 
apply  to  the  head  office  in  Montreal." 

The  usual  terms  and  conditions,  amongst 
others,  included  the  following  :  *'  Persons 
who  have  insui-ed  property  with  this 
company  shall  give  notice  of  any  other 
insurance  already  made,  or  which  shall 
afterwards  be  made  elsewhere  on  the  same 
property,  so  that  a  memorandum  of  such 
other  insurance  shall  be  indorsed  on  the 
policy  or  policies  effected  with  this  com- 
pany, otherwise  such  policy  or  policies  will 

be  void This  company  >vill  not  be 

responsible  for  any  goods  or  articles  stolen 
at  or  after  any  fire,  nor  will  this  company 
be  liable  for  any  loss  or  damage  when  more 
than  ten  pounds  weight  of  gunpowder,  or 
where  any  camphine,  burning  fluid,  kero- 
sine,  or  refined  coal  oil,  or  refined  petro- 
leum oil,  is  deposited  or  kept  on  the 
premises,  unless  the  same  be  specially 
allowed  in  the  body  of  the  policy,  and 
suitable  extra  premium  paid." 

On  the  3rd  of  August,  the  day  on  which 
the  interim  protection  note  was  issued,  a 
fire  occurred  at  the  store  of  the  respon- 
dent, and  the  hardware  was  destroyed. 
At  the  time  the  interim  protection  note 
was  issued,  there  were  in  addition  to  the 
policies  already  mentioned  other  policies 
eflfected  on  the  same  property  of  the  re- 
spondent. No  notice  of  these  policies  or 
any  of  them  was  given  to  the  appellants 
by  the  respondent,  nor  was  any  memo- 
randum of  them  or  any  of  them  indorsed 
on  the  wUerim  protection  note.  After 
the  issuing  of  the  interim  protection  note, 
and  while  the  same  was  in  force,  the 
respondent  had  kept  on  his  premises  more 
than  ten  pounds  weight  of  gunpowder 
without  the  same  having  been  specially 
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allowed  in  the  body  of  the  interim  pro- 
tection note,  or  any  suitable  extra  premium 
having  been  paid. 

On  the  18th  of  March,  1878,  the  re- 
spondent commenced  an  action  against  the 
second  appellants  for  the  amount  of  the 
insurance. 

The  appellants  pleaded  a  breach  by 
the  respondent  of  the  conditions  on  which 
the  iiUerim  protection  note  was  given, 
namely,  that  there  were  other  insurances 
on  the  same  property,  and  that  the  re- 
spondent gave  no  notice  thereof  to  the 
appellants ;  and  that  the  respondent  had 
kept  upon  the  premises  more  than  ten 
pounds  weight  of  gunpowder  without  the 
same  having  been  allowed  in  the  body  of 
the  interim  protection  note,  or  suitable 
premium  paid  therefore.  And  the  appel- 
lants further  pleaded  a  breach  by  the  re- 
spondent of  the  statutory  conditions. 

The  respondent  joined  issue  on  these 
pleas. 

The  cause  was  tried  before  A.  Macdonald, 
Esq.,  the  Judge  of  the  County  Court  of 
Wellington,  and  a  jury. 

It  was  admitted  by  the  respondent 
that  the  usual  terms  and  conditions  in- 
dorsed on  the  appellants'  policies  had  not 
been  complied  with  ;  but  it  was  contended 
that  the  Ontario  statute  rendered  void  the 
terms  and  conditions,  they  net  having 
been  indorsed  as  required  by  the  statute, 
and  that  the  statutory  conditions  did  not 
apply,  in  that  they  were  not  indorsed  on 
the  interim  protection  note. 

The  Judge  ruled  that  the  only  one  of  the 
statutoiy  conditions  upon  which  reliance 
could  be  placed  by  the  appellants,  was  the 
condition  that  the  sum  insured  should  not 
be  recovered  if  more  than  twenty*  five 
pounds  of  gunpowder  were  on  the  premises 
at  the  time  of  the  fire ;  he  left  the  question 
to  the  jury  whether  there  were  twenty-five 
pounds  of  gunpowder  on  the  premises  at 
the  time  of  the  fire  or  not.  The  jury  found 
that  there  were  not  twenty-five  pounds 
of  gunpowder  on  the  premises  at  the  time 
of  the  fire,  and  a  vei^ict  was  entered  for 
the  respondent,  with  leave  for  the  appel- 
lants to  enter  a  nonsuit  if  the  usual  terms 
and  conditions  were  binding  on  the  re- 
spondent. 

On  the  23rd  of  May,  1878,  the  appel- 
lants obtained  a  rule   niai  in  the  Court 


of  Queen's  Bench  of  the  province  to  enter 
a  nonsuit  pursuant  to  leave  reserved. 

The  case  came  on  for  hearing,  on  the 
29th  of  June,  1878,  in  the  Court  of  Queen's 
Bench  of  the  province  of  Ontario.  The 
Court  of  Queen's  Bench,  on  the  29th  of 
June,  1878,  discharged  the  rule  niai. 

The  appellants  appealed  to  the  Court  of 
Appeal  of  the  province  of  Ontario.  The 
appeal  was  heard  in  the  Court  of  Appeal 
of  Ontario,  on  the  22nd  of  March,  and  was 
dismissed. 

The  appellants  then  appealed  to  the 
Supreme  Court  of  Canada.  This  appeal 
was  heard  in  the  Supreme  Court  of  Canada 
before  the  Chief  Justice,  and  Taachereau, 
Gwynne,  Foumier  and  Heniy,  Justices. 
On  the  21st  of  June,  1880,  judgment 
was  given,  dismissing  the  appeal  by  a 
majority  of  the  Judges. 

From  this  judgment  this  appeal  was 
brought. 

The  two  appeals  were  heard  at  the  same 
time. 

The  Solicitor-General  {Sir  F.  HerBcheU, 
Q.C),  Benja/min  Bethune  of  the  Canadian 
Bar,  and  Jeune,  for  the  appellants  in  both 
appeals. — The  Provincial  Legislature  had 
no  power  to  pass  the  Act  relating  to 
fire  insurance.  Such  matters  are  expressly 
reserved  for  the  Dominicm  Pariiament 
They  concern  ''trade"  and  ''commerce." 
The  words  "  civil  rights,"  as  used  in  sec- 
tion 92  of  the  Act  of  British  North 
America,  are  rights  arising  by  law,  and 
not  rights  derived  from  contract..  The 
conditions  which  appear  on  the  policy  with 
the  Citizens  Insurance  do  not  entitle  the 
respondent  to  claim  under  the  policy. 
These  conditions  were  assented  to  by  the 
respondent.  In  the  case  of  the  Queen 
Insurance  the  respondent  expressly  agreed 
to  accept  a  policy  containing  the  usual 
terms  and  oonditions  impoeed  by  that  com- 
pany.  The  interim  protection  note  was 
not  a  policy,  and  was  therefore  not  subject 
to  the  statute,  but  was  an  express  agree- 
ment between  the  parties. 

The  Attorney-General  (Sir  H.  Jameey 
Q,  G, ),  and  A.L,  Smith,  for  the  respondent  in 
both  appeals. — The  Provincial  Legislature 
had  power  to  make  laws  with  respect  to 
fira  insurance.  Such  legislation  does  not 
affect    "trade"  or    "oommeroe^"  and  is 
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therefore  not  resenred  exclusively  for  the 
Dominion  Parliament.  The  rights  arising 
out  of  a  contract  of  fire  insurance  are 
"  civil  rights,"  and  as  such  are  expressly 
subject  to  the  legislative  authority  of  the 
Provincial  Parliament,  by  virtue  of  section 
92  of  the  Act  of  British  North  America, 
1867.  The  respondent  is  entitled  to  treat 
the  policy  wiUi  the  Citizens  Insurance 
Company  as  independent  of  all  conditions. 
The  conditions  on  the  policy  were  cer- 
tainly not  binding  on  the  respondent, 
because  they  were  not  in  the  form  pre* 
scribed  by  the  statute.  In  the  case  of  the 
policy  with  the  Queen  Insurance  Company 
the  statute,  if  i^plicable,  is  applicable  to 
the  interim  protection  note,  which  is  a 
policy  within  the  meaning  of  the  Act. 

Sir  Montague  Smith  delivered  the 
judgment  of  their  Lordships  (1) : — 

The  questions  in  these  appeals  arise  in 
two  actions  brought  by  the  same  plaintiff 
(the  respondent)  upon  contracts  of  insur- 
ance against  fire  of  buildings  situate  in  the 
province  of  Ontario^  in  ^e  Dominion  of 
Canada. 

The  most  important  question  in  both 
appeals  is  one  of  those,  already  numerous, 
which  have  arisen  upon  the  provisions  of 
the  British  North  America  Act,   1B67, 
relating  to  the  distribution  of  legislative 
powers  between  the  Parliament  of  Canada 
and  the  Legislatures  of  the  Provinces,  and, 
owing   to  the  very  general  language  in 
which  some  of  these  powers  are  described, 
the  question  is  one  of  considerable  diffi- 
culty.    Their  Lordships  propose  to  deal 
with  it  before  approaching  the  facts  on 
which  the  particular    questions    in    the 
actions  depend.    It  will  only  be  necessary 
to  premise  that  '*  The  Citizens  Insurance 
Company  of  Canada,"  the  defendants  in 
the  first  action,  were  oinginally  incorpo- 
rated by  an  Act  of  the  late  I^vince  of 
Ctoada,  19  &  20  Vict  c.  124,  by  the 
name  of  ''  The  Canada  Marine  Insurance 
Company."    By  another  Act  of  the  late 
provinoe,  27  &  28  Yict.   c.   98,   further 
powers,  including  the  power  of  effecting 
contracts  of  insurance  against  fire,  were 


(1)  Sir  Barnes  Peacock ;  Sir  Montague  B. 
Smith;  Sir  Robert  P.  Collier ;  Sir  Biohard  Gonch ; 
and  Sir  Arthur  Hobhouse. 
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conferred  on  the  company,  and  its  name 
changed  to  *^  The  Citizens  Insurance  and 
Investment  Company" ;  and,  finally,  by  an 
Act  of  the  Dominion  Parliament,  its  name 
was  again  changed  to  the  present  title,  and 
it  was  enacted  that,  by  its  new  name,  it 
should  enjoy  all  the  franchises,  privileges 
and  rights,  and  be  subject  to  all  the  Uabili- 
ties  of  the  company  under  its  former 
name. 

The  Queen  Insurance  Company  is  an 
English  fire  and  life  insurance  company 
incorporated  under  the  provisions  of  the 
Joint  Stock  Companies  Act  of  the  Imperial 
Parliament,  7  <fe  8  Vict.  c.  110.  It  has 
its  principal  office  in  England,  and  carries 
on  business  in  Canada. 

The  defendant  company  in  each  of  the 
actions  is  the  appellant. 

The  statute  impeached  by  the  appellants, 
as  being  an  excess  of  legislative  power,  is 
an  Act  of  the  Legislature  of  the  Provinoe 
of  Ontario  (39  Vict.  c.  24),  intituled  "  An 
Act  to  secure  uniform  Conditions  in  Poli- 
cies of  Fire  Insurance." 

The  preamble  of  the  Act  is  as  follows : 
''Whereas  under  the  provisions  of  an  Act 
passed  in  the  38th  year  of  the  reign  of 
Her  Majesty,  intituled  '  An  Act  to  amend 
the  Laws  relating  to  Fire  Insurances,'  the 
Lieutenant-€k>vemor  issued  a  commission 
to  certain  commissioners  therein  named, 
requiring  them  to  consider  and  report  what 
conditions  are  just  and  reasonable  condi- 
tions to  be  inserted  in  fire  insurance  poli- 
cies on  real  or  personal  property  in  this 
provinoe :  And  whereas  a  majority  of  the 
said  commissioners  have,  in  pursuance  of 
the  requirements  of  the  said  Act,  settled 
and  approved  of  the  conditions  set  forth  in 
the  schedule  to  this  Act ;  and  it  is  advis- 
able that  the  same  should  be  expressly 
adopted  by  the  Legislature  as  the  statutoiy 
conaitions  to  be  contained  in  policies  of 
fire  insurance  entered  into  or  in  force  in 
this  province." 

It  enacts  as  follows.  [His  Lordship 
read  the  first,  second  and  third  sections  of 
the  statute.] 

The  schedule  contains  twenty-one  condi- 
tions under  the  head  ''Statutory  Condi- 
tions." The  following  of  them  are  material 
to  the  particular  questions  to  be  decided  in 
the  appeals :  "  After  application  for  insur- 
ance, it  shall  be  deemed  that  any  policy 
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sent  to  tlie  assured  is  intended  to  be  in  ac- 
cordance with  tlie  terms  of  the  application, 
unless  the  company  shall,  in  writing,  point 
out  the  particulars  wherein  the  policy 
differs  from  the  application." 

[His  Lordship  read  conditions  8  and  9.] 
Condition  10  provides  that  "The  com- 
pany is  not  liable  for  the  losses  following, 
that  is  to  say,  among  others :  (g)  The 
company  is  not  liable  for  loss  or  damage 
occurring  while  petroleum,"  and  various 
other  enumerated  substances,  "  or  more 
than  twenty-five  pounds  weight  of  gun- 
powder, are  stored  or  kept  in  the  building 
insured,  or  containing  the  property  insured, 
unless  permission  is  given  in  writing  by 
the  company." 

The  diistribution  of  legislative  powers  is 
provided  for  by  sections  91  to  95  of  "  the 
British  North  America  Act,  1867";  the 
most  important  of  these  being  section  91, 
headed  '*  Powers  of  the  Parliament,"  and 
section  92,  headed  "  Exclusive  Powers  of 
Provincial  Legislatures." 

Section  91  is  as  follows:  "It  shall  be 
lawful  for  the  Queen,  by  and  with  the 
advice  and  consent  of  the  Senate  and 
House  of  Commons,  to  make  laws  for  the 
peace,  order  and  good  government  of 
Canada,  in  relation  to  all  matters  not 
coming  within  the  classes  of  subjects  by 
this  Act  assigned  exclusively  to  the  legis- 
latures of  the  provinces;  and  for  greater 
certainty,  but  not  so  as  to  restrict  the 
terms  of  this  section,  it  is  hereby  declared 
that  (notwithstanding  anything  in  this 
Act)  the  exclusive  legislative  authority  of 
the  Parliament  of  Canada  extends  to  all 
matters  coming  within  the  classes  of  sub- 
jects next  hereinafter  enumerated,  that  is 
to  say, — " 

Then  follows  an  enumeration  of  twenly- 
nine  classes  of  subjects. 

The  section  concludes  as  follows  :  "  And 
any  matter  coming  within  any  of  the 
classes  of  subjects  enumerated  in  this  sec- 
tion shall  not  be  deemed  to  come  within 
the  class  of  matters  of  a  local  or  private 
nature  comprised  in  the  enumeration  of 
the  classes  of  subjects  by  this  Act  assigned 
exclusively  to  the  legislatures  of  the  pro- 
vinoes." 

Section  92  is  as  follows :  "  In  each  pro- 
vince the  Legislature  may  exclusively  make 
laws  in  rdatioii  to  matters  coming  within 


the  classes  ot   subjects  next  hereinafter 
enumerated,  that  is  to  say, — *' 

Then  follows  an  enumeration  of  sixteen 
classes  of  subjects. 

The  scheme  of  this  legislatian,  as  ex- 
pressed in  the  first  branch  of  section  91,  k 
to  give  to  the  Dominion  Parliament  autho- 
rity to  make  laws  for  the  good  government 
of  Canada  in  aU  matters  not  coming  within 
the  classes  of  subjects  assigned  exclusively 
to  the  provincial  legislature.  If  the  9l8t 
section  had  stopped  here,  and  if  the  claases 
of  subjects  enumerated  in  section  92  had 
been  altogether  distinct  and  different  from 
those  in  section  91,  no  conflict  of  legisla- 
tive authority  could  have  arisen.  The 
provincial  legislatures  would  have  had  ex- 
clusive legislative  power  over  the  sixteen 
classes  of  subjects  assigned  to  them,  and 
the  Dominion  Parliament  exclusive  power 
over  all  other  matters  relating  to  the  good 
government  of  Canada.  But  it  must  have 
been  foreseen  that  this  sharp  and  definite 
distinction  had  not  been  and  could  not  be 
attained,  and  that  some  of  the  classes  of 
subjects  assigned  to  the  provincial  l^isla- 
tures  unavoidably  ran  into  and  were 
embraced  by  some  of  the  enumerated 
classes  of  subjects  in  section  91 ;  hence  an 
endeavour  appears  to  have  been  made  to 
provide  for  cases  of  apparent  conflict ;  and 
it  would  seem  that  with  this  object  it  was 
declared  in  the  second  branch  of  the  9l8t 
section,  "  for  greater  certainty,  but  not  so 
as  to  restrict  the  generality  of  the  fore, 
going  terms  of  this  section,"  that  (notwith- 
standing anything  in  the  Act)  the  exda- 
sive  legislative  authority  of  the  Parliament 
of  Canada  should  extend  to  all  matters 
coming  within  the  classes  of  subjects 
enumerated  in  that  section.  With  the 
same  object,  apparently,  the  paragraph 
at  the  end  of  section  91  was  introduced, 
though  it  may  be  observed  that  this  para- 
graph applies  in  its  grammatical  construc- 
tion only  to  No.  16  of  section  92. 

Notwithstanding  this  endeavour  to  give 
pre-eminence  to  the  Dominion  Parliament 
in  cases  of  a  conflict  of  powers,  it  is  obvi- 
ous that  in  some  cases  where  this  apparent 
conflict  exists,  the  Legislature  could  not 
have  intended  that  the  powers  exclusively 
assigned  to  the  provincial  l^gislatore 
should  be  absorbed  in  those  given  to  the 
Dominion  Parliament.     Take  as  one  in- 
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stance  the  subject  '^  marriage  and  divorce/' 
contained  in  the  enameration  of  subjects 
in  section  91 ;  it  is  evident  that  solemniza- 
tion of  marriage  would  come  within  this 
genial  description;   yet   '^ solemnization 
of  marriage  in  the  province  "  is  enumerated 
among  the  classes  of  subjects  in  section  92, 
and  no  one  can   doubt,  notwithstanding 
the  general  language  of  section  91,  that 
this  subject  is  still  within  the  exclusive 
authority  of  the  legislatures  of  the  pro- 
vinces.    So  "  the  raising  of  money  by  any 
mode  or  system  of  taxation  "  is  enume- 
rated among  the  classes  of  subjects  in  sec- 
tion 91;  but,  though  the  description  is 
snfficifflitly  laige  and  general  to  include 
"direct  taxation  within  the  province,  in 
order  to  the  raising  of  a  revenue  for  pro- 
vindal  purposes,"  assigned  to  the  provin- 
cial legislatures  by  section  92,  it  obviously 
could  not  have  been  intended  that,  in  this 
instance  also,  the  general  power  should 
override  the  particidar  one.     With  regard 
to  certain  classes  of  subjects,  therefore, 
generally  described  in  section  91,  legisla- 
tive power  may  i^eside  as  to  some  matters 
falling  within  the  general  description  of 
these  subjects  in  the  legislatures  of  the 
provinces.     In  these  cases  it  is  the  duty 
of  the  Goorts,  however  difficult  it  may  be, 
to  ascertain  in  what  degree,  and  to  what 
extent,  authority  to  deal  with   matters 
&Uing  within    these  classes  of  subjects 
exists  in  each  legislature,  and  to  define  in 
the  particular  case  before  them  the  limits 
of  their  respective  powers.     It  could  not 
have  been  the  intention  that  a  conflict 
should  exist;  and,  in  order  to  prevent 
such  a  result,  the  language  of  the  two 
sections  must  be  read  together,  and  that 
of  one  interpreted,  and,  where  necessary, 
modified,  by  that  of  the  other.     In  this 
way  it  may,  in  most  cases,  be  found  pos- 
sihle  to  arrive  at  a  reasonable  and  practical 
coQstraction  of  the  language  of  the  sec- 
tions, so  as  to  reconcile  the  i^espective 
powers  they  contain,  and  give  effect  to  all 
of  them.      In  performing   this  difficult 
duty,  it  will  be  a  wise  course  for  those  on 
whom  it  is  thrown  to  decide  each  case 
whidi  arises  as  best  they  can,  without 
entering  mote  largely  upon  an  interpreti^ 
tion  of  the  statute  than  is  necessary  for 
the  dedaion  of  the  particular  question  in 
hand* 
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The  first  question  to  be  decided  is,  whe- 
ther the  Act  impeached  in  the  present 
appeals  falls  within  any  of  the  classes  of 
subjects  enumerated  in  section  92,  and 
assigned  exclusively  to  the  legislatures  of 
the  provinces;  for  if  it  does  not,  it  can 
be  of  no  validity,  and  no  other  question 
would  then  arise.  It  is  only  when  an  Act 
of  the  provincial  legislature  prima  fctcie 
falls  within  one  of  these  classes  of  sub- 
jects that  the  further  questions  arise^- 
namely,  whether,  notwithstanding  this 
is  so,  the  subject  of  the  Act  does  not 
also  fall  within  one  of  the  enumerated 
classes  of  subjects  in  section  91,  and 
whether  the  power  of  the  provincial  legis- 
lature is  or  is  not  thereby  overborne. 

The  main  contention  on  the  part  of  the 
respondent  was  that  the  Ontario  Act  in 
question  had  relation  to  matters  coming 
within  the  class  of  subjects  described  in 
No.  13  of  section  92 — ^namely,  "Property 
and  Civil  Rights  in  the  Province." 

The  Act  deals  with  policies  of  insur- 
ance entered  into  or  in  force  in  the  pro- 
vince  of  Ontario  for  insuring  property 
situate  therein  against  fire,  and  prescribe} 
certain  conditions  which  are  to  form  part 
of  such  contracts.  These  contracts,  and 
the  rights  arising  from  them,  it  waa  arw 
gued,  came  legitimately  within  the  class 
of  subject,  "  Property  and  Civil  Rights.'' 
The  appellants,  on  the  other  hand,  con- 
tended that  civil  rights  meant  only  such 
rights  as  flowed  from  the  law,  and  gave 
as  an  instance  the  atcUnia  of  persons.  Their 
Lordships  cannot  think  that  the  latter 
construction  is  the  correct  one.  They  find 
no  sufficient  reason  in  the  language  itself, 
nor  in  the  other  parts  of  the  Act,  for 
giving  so  narrow  an  interpretation  to  the 
words  "  civil  rights."  The  words  are  suf- 
ficiently large  to  embrace,  in  their  &ir  and 
ordinary  meaning,  rights  arising  from  con- 
tract, and  such  rights  are  not  included 
in  any  of  the  enumerated  classes  of  sub 
jects  in  section  91. 

It  becomes  obvious,  as  soon  as  an  at- 
tempt is  made  to  construe  the  general 
terms  in  which  the  classes  of  subjects  in 
sections  91  and  92  are  described,  that 
both  sections  and  the  other  parts  of  the 
Act  must  be  looked  at  to  ascertain  whe* 
ther  language  of  a  general  nature  must 
not  by  necessary  implication  or  reasonable 
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intendment  be  modified  and  limited.  In 
looking  at  section  91,  it  will  be  found  not 
only  that  there  is  no  class,  including  gene- 
rally contracts  and  the  rights  arising  from 
them,  but  that  one  class  of  contracts  is 
mentioned  and  enumerated — ^namely,  "  18, 
bills  of  exchange  and  promissory  notes/' 
which  it  would  have  been  unnecessary  to 
specify  if  authority  over  all  contracts  and 
the  rights  arising  from  them  had  belonged 
to  the  Dominion  Parliament. 

The  provisions  found  in  section  94  of 
the  British  North  America  Act,  which 
is  one  of  the  sections  relating  to  the  distri- 
bution of  legislative  powers,  was  referred 
to  by  the  learned  counsel  on  both  sides 
as  throwing  light  upon  the  sense  in  which 
the  words  "  property  and  civil  rights " 
are  used.  By  that  section  the  Pai*liunent 
of  Canada  is  empowered  to  make  provision 
for  the  uniformity  of  any  laws  relative 
to  "  property  and  civil  rights  "  in  Ontario, 
Nova  Scotia  and  New  Brunswick,  and  to 
the  procedure  of  the  Courts  in  these 
three  provinces,  if  the  provincial  legis- 
latures choose  to  adopt  the  provision  so 
made.  The  province  of  Quebec  is  omitted 
from  this  section  for  the  obvious  reason 
that  the  law  which  governs  property  and 
oivil  rights  in  Quebec  is  in  the  maui  the 
French  law,  as  it  existed  at  the  time  of 
the  cession  of  Canada,  and  not  the  Eng- 
lish law  which  prevails  in  the  other  pro- 
vinces. The  words  ''property  and  civil 
rights"  are  obviously  used  in  the  same 
sense  in  this  section  as  in  No.  13  of  sec- 
tion 92,  and  there  seems  no  reason  for 
presuming  that  contracts  and  the  rights 
arising  from  them  were  not  intended  to 
be  included  in  this  provision  for  unifor- 
mity. If,  however,  tiie  narrow  construc- 
tion of  the  words  "  civil  rights  "  contended 
for  by  the  appellants  were  to  prevaO,  the 
Dominion  Parliament  could,  under  its 
general  power,  legislate  in  regard  to  con- 
tracts in  all  and  each  of  the  provinces, 
and,  as  a  consequence  of  this,  the  province 
of  Quebec,  though  now  governed  by  its 
own  Oivil  Code,  founded  on  the  French 
law,  as  regards  contracts  and  their  inci- 
dents, would  be  subject  to  have  its  law  on 
that  subject  altered  by  the  Dominion 
Legislature,  and  brought  into  uniformity 
with  the  English  law  prevailing  in  the 
other    three    provinces^  notwithstanding 


that  Quebec  has  been  carefully  left  out  of 
the  uniformity  section  of  the  Act. 

It  is  to  be  observed  that  the  same  words, 
''  civil  rights,"  are  employed  in  the  Act  of 
14  Geo.  3.  c.  83,  which  made  provision 
for  the  government  of-  the  province  of 
Quebec.  Section  8  of  that  Act  enwrtwi 
that  His  Majesty's  Canadian  subjects 
within  the  province  of  Quebec  should  en- 
joy their  property,  usages  and  other  civil 
rights,  as  they  had  b^ore  done,  and  that 
in  all  matters  of  controversy  relative  to 
property  and  civil  rights,  resort  should 
be  had  to  the  laws  of  Canada,  and  be  de- 
termined agreeably  to  the  said  laws.  In 
this  statute  the  words  "property"  and 
<< civil  rights"  are  plainly  used  in  their 
largest  sense ;  and  there  is  no  reason  for 
holding  that  in  the  statute  under  disco*- 
sion  they  are  used  in  a  different  and  nar- 
rower one. 

The  next  question  for  consideration  is 
whether,  assuming  the  Ontario  Act  to 
relate  to  the  subject  of  property  and  oivil 
rights,  its  enactments  and  provisions  oome 
within  any  of  the  classes  of  subjects 
enumerated  in  section  91.  The  only  one 
which  the  appellants  suggested  as  expressly 
including  the  subject  of  the  Ontario  Act 
is  No.  2,  "  the  regulation  of  trade  and 
commerce." 

A  question  was  raised  which  led  to 
much  discussion  in  the  Courts  below  and 
at  this  bar — namely,  whether  the  businesB 
of  insuring  buildings  against  fire  was  a 
trade.  This  business,  when  carried  on 
for  the  sake  of  profit,  may,  no  doubt,  in 
some  sense  of  the  woid,  be  called  a  trade. 
But  contracts  of  indemnity  made  by  in- 
surers can  scarcely  be  considered  trading 
contracts,  nor  were  insurers  who  made 
them  held  to  be  ''  traders  "  under  the  Eng- 
lish bankruptcy  laws;  they  have  beoi 
made  subject  to  those  laws  by  special  de- 
scription. Whether  the  business  of  fire 
insurance  properly  falls  within  the  descrip- 
tion of  "  a  trade  "  must,  in  their  Lordships' 
view,  depend  upon  the  sense  in  which  that 
word  is  used  in  the  particular  statute  to 
be  construed;  but  in  the  present  cue 
their  Lordships  do  not  find  it  neoessaiy  to 
rest  their  decision  on  the  narrow  ground 
that  the  business  of  insurance  is  not  a 
trade. 

The  words ''  regulation  of  trade  and  com* 
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metob"  in  their  unlimited  sense,  are  suffi- 
dently  wide,  if  uncontrolled  by  the  con- 
text and  other  parts  of  the  Act,  to  include 
eToy  rc^gulation  of  trade  ranging  from 
political  arrangements  in  regard  to  trade 
with  foreign  GoYemments,  reqmring  the 
MDCtioa  of  Parliament,  down  to  minute 
rakfl  for  regulating  particular  trades. 
But  a  ooDsideration  of  the  Act  shews  that 
the  words  were  not  used  in  this  unlimited 
seDse.  In  the  first  place,  the  collocation 
of  Kg.  2  with  classes  of  subjects  of  national 
and  general  concern,  affords  an  indication 
that  regulations  relating  to  general  trade 
and  commerco  were  in  the  mind  of  the 
Legislature  when  conferring  this  power 
on  the  Dominion  Parliament.  If  the 
words  had  been  intended  to  have  the  full 
scope  of  which  in  their  literal  meaning 
they  are  susceptible,  the  specific  mention 
of  sereral  of  the  other  classes  of  subjects 
enumerated  in  section  91  would  have  been 
onneoessary ;  as,  15,  banking;  17,  weights 
and  measures;  18,  bills  of  exchange  and 
promissory  notes ;  19,  interest ;  and  even 
21,  bankruptcy  and  insolvency. 

*'Begalation  of  trade  and  commerce" 
may  have  been  used  in  some  such  sense  as 
the  words  "  regidations  of  trade "  in  the 
Act  of  Union  between  England  and  Soot- 
^d  (6  Anne  c.  11),  and  as  these  words 
bve  been  used  in  other  Acts  of  State. 
Article  V.  of  the  Act  of  Union  enacted 
^t  all  the  subjects  of  the  United  Eing- 
«oni  shoold  have  "  full  freedom  and  inter- 
^^^  of  trade  and  navigation"  to  and 
™a  all  places  in  the  United  Kingdom 
*^  the  Colonies ;  and  Article  VI.  enacted 
"^^  all  parts  of  the  United  Kingdom  from 
vhI  after  ihe  Union  should  be  under  the 
J*"*^  **  prohibitions,  restrictions  and  regu- 
wiwM  of  trade.**  Parliament  has  at  vari- 
^  tunes  since  the  Union  passed  laws 
Meeting  and  regulating  specific  trades  in 
<»}«  part  of  the  United  Kingdom  only, 
^thout  its  being  supposed  that  it  thereby 
ii^fi^inged  the  Articles  of  Union.  Thus  the 
Acts  for  regulating  the  sale  of  intoxicating 
liquors  notoriously  vary  in  the  two  king- 
^i»  So  with  regard  to  Acts  relating  to 
^krupUgr,  and  various  other  matters. 

Construing  therefore  the  words  "  regu- 
lation of  trade  and  commerce"  by  the 
canons  aids  to  their  interpretation  above 
■^ggested,  they  would  include  political  ar* 
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rangements  in  regard  to  trade  requiring 
the  sanction  of  Parliament,  regulation  of 
trade  in  matters  of  inter-provincial  concern, 
and  it  may  be  that  they  would  include 
general  regulation  of  trade  affecting  the 
whole  Dominion.  Their  Lordships  abstain 
on  the  present  occasion  from  any  attempt 
to  define  the  limits  of  the  authority  of  the 
Dominion  Parliament  in  this  direction.  It 
is  enough  for  the  decision  of  the  present 
case  to  say  that,  in  their  view,  its  authority 
to  legislate  for  the  regulation  of  trade  and 
commerce  does  not  comprehend  the  power 
to  regulate  by  legislation  the  contracts  of  a 
particular  business  or  trade,  such  as  the 
business  of  fire  insurance,  in  a  single  pro- 
vince, and  therefore  its  legislative  authority 
does  not  in  the  present  case  conflict  or 
compete  with  the  power  over  property  and 
civil  rights  assigned  to  the  L^^lature  of 
Ontario  by  No.  13  of  section  92. 

Having  taken  this  view  of  the  present 
case,  it  becomes  unnecessary  to  consider  the 
question  how  far  the  general  power  to 
make  regulations  of  trade  and  commerce, 
when  competently  exercised  by  the  Domi- 
nion Parliament^  might  legally  modify  or 
affect  property  and  civil  rights  in  the  pro- 
vinces, or  the  legislative  power  of  the 
provincial  legislatures  in  relation  to  those 
subjects ;  questions  of  this  kind,  it  may  be 
observed,  arose  and  were  treated  of  by  this 
board  in  the  cases  of  L*  Union  St.  Jacques 
de  Montreal  v.  Beliale  (2)  and  Cttshing  v.  ^ 
Dupuy  (3). 

It  was  contended,  in  the  case  of  the 
Citizens  Insurance  Company  of  Canada, 
that  the  company  having  been  originally 
incorporated  by  the  Parliament  of  the  late 
province  of  Canada,  and  having  had  its 
incorporation  and  corporate  rights  con- 
firmed by  the  Dominion  Parliament,  could 
not  be  affected  by  an  Act  of  the  Ontario 
Legislature.  But  the  latter  Act  does  not 
assume  to  interfere  with  the  constitution 
or  stoitus  of  corporations.  It  deals  with  all 
insurers  alike,  including  corporations  and 
companies,  whatever  may  be  their  origin, 
whether  incorporated  by  British  authority, 
as  in  the  case  of  the  Queen  Insurance 
Company,  or  by  foreign  or  colonial  autho- 

(2)  Law  Rep.  6  P.C.  31. 

(3)  Law  Rep.  5  App.  Cas.  409;  49  Law  J. 
Rep.  P.C.  63. 
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rity,  and  without  touching  their  status, 
requii'es  that  if  they  choose  to  make  con- 
tracts of  insurance  in  Ontario,  relating  to 
property  in  that  province,  such  contracts 
shall  be  subject  to  certain  conditions. 

It  was  further  urged  that  the  Ontario 
Act  was  repugnant  to  the  Act  of  the  late 
province  of  Canada,  which  empowered  the 
company  to  make  contracts  for  assurance 
against  fire  "  upon  such  conditions  as  might 
be  bargained  for  and  agreed  upon  between 
the  company  and  the  assured."  But  this 
is,  in  substance,  no  more  than  an  expanded 
dcoCJiption  of  the  business  the  company 
was  empowered  to  transact — namely,  to 
make  contracts  of  assurance  against  fire — 
and  can  scarcely  be  regarded  as  inconsis- 
tent with  the  specific  legislation  regai'ding 
such  contracts  contained  in  the  Act  in 
question. 

It  was  further  argued  on  the  part  of  the 
appellants  that  the  Ontario  Act  was  incon- 
sistent with  the  Act  of  the  Dominion  Par- 
liament, :^8  Vict.  c.  20,  which  requires  fire 
insurance  companies  to  obtain  licences  from 
the  Minister  of  Finance  as  a  condition  to 
their  carrying  on  the  business  of  insurance 
in  the  Dominion,  and  that  it  was  beyond 
the  competency  of  the  provincial  legisla- 
ture to  subject  companies  who  had  obtained 
such  licences,  as  the  appellant  companies 
had  done,  to  the  conditions  imposed  by  the 
Ontario  Act.  But  the  l^islation  does  not 
really  conflict  or  present  any  inconsistency. 
The  statute  of  the  Dominion  Parliament 
enacts  a  general  law  applicable  to  the  whole 
Dominion,  requiring  all  insurance  com- 
panies, whether  incorporated  by  foreign, 
Dominion  or  provincial  authority,  to  ob- 
tain a  licence  from  the  Minister  of  Finance, 
to  be  granted  only  upon  compliance  with 
the  conditions  prescribed  by  the  Act.  As- 
suming this  Act  to  be  within  the  compe- 
tency of  the  Dominion  Parliament  as  a 
general  law  applicable  to  foreign  and 
domestic  corporations,  it  in  no  way  intei*- 
feres  with  the  authority  of  the  legislature 
of  the  province  of  Ontario  to  legate  in 
relation  to  the  contracts  which  corpora* 
tions  may  enter  into  in  that  province.  The 
Dominion  Act  contains  the  following  pro- 
vision, which  clearly  recognises  the  right 
of  the  provincial  legislature  to  incorpo- 
rate insurance  companies  for  canying  on 
business  within  the  province  itself  :-*- 


**  But  nothing  herein  contaxned  shall  pre- 
vent any  insurance  company  incorporated 
by  or  under  any  Act  of  the  legislature  of 
the  late  province  of  Canada  or  of  any  pro- 
vince of  the  Dominion  of  Canada  horn 
carrying  on  any  business  of  insuranoe  with- 
in the  limits  of  the  late  province  of  Canada, 
or  of  such  province,  only  according  to  the 
powers  granted  to  such  insuranoe  company 
within  such  limits  as  aforesaid,  without 
such  licence  as  hereinafter  mentioned." 

This  recognition  is  directly  opposed  to 
the  construction  sought  to  be  placed  by  the 
appellants'  counsel  on  the  words  ''provin- 
cial objects  "  in  No.  11  of  section  92 — "the 
incorporation  of  companies  with  provincial 
objects,"  by  which  he  sought  to  limit  these 
words  to  "  public  "  provincial  objects,  so  as 
to  exclude  insurance  and  commercial  com- 
panies. 

Chief  Justice  Bitchie  refers  to  an  equally 
explicit  recognition  of  the  power  of  the 
provinces  to  incorporate  insuranoe  com- 
panies contained  in  an  earlier  Act  Of  the 
Dominion  Parliament  (31  Vict.  o.  48)  which 
was  passed  shortly  after  the  establishment 
of  the  Dominion. 

The  learned  Chief  Justice  also  refers  to 
a  remarkable  section  contained  in  the  Act 
of  the  Dominion  Parliament  consolidating 
certain  Acts  respecting  insurance,  40  Vict, 
c.  42.  Section  28  of  that  Act  is  as  follows : — 

''  This  Act  shall  not  apply  to  any  com- 
pany within  the  exclusive  legislative  con- 
trol of  any  one  of  the  provinces  of  Canada, 
unless  such  company  so  desires;  and  it 
shall  be  lawful  for  any  such  company  to 
avail  itself  of  the  provisions  of  this  Act, 
and  if  it  do  so  avail  itself,  such  company 
shall  then  have  the  power  of  transacting 
its  business  of  insurance  throughout  Ca- 
nada." 

This  provision  contains  a  distinct  decla- 
ration by  the  Dominion  Parliament  that 
each  of  the  provinces  had  exclusive  legis- 
lative control  over  the  insurance  companies 
incorporated  by  it,  and  therefore  is  an 
acknowledgment  that  such  control  was  not 
deemed  to  be  an  infringement  of  the  power 
of  the  Dominion  Parliament  as  to  ''the 
regulation  of  trade  and  commerce." 

The  declarations  of  the  Dominion  Par- 
liament are  not,  of  course,  conclusive  upon 
the  construction  of  the  British  North 
America  Act;  but  when  the  proper  oon- 
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fitarnction  of  the  langaage  used  in  that  Act 
to  define  the  distribution  of  legislative 
powers  is  doubtful,  the  interpretation  put 
upon  it  by  the  Dominion  Parliament  in 
its  actual  legislation  may  properly  be  con- 
sidered. 

The  opinions  of  the  majority  of  the 
Judges  in  Canada,  as  summed  up  by  Chief 
Justice  Ritchie,  axe  in  &your  of  the  vali- 
dity of  the  Ontario  Act.  In  the  present 
action,  the  Court  of  Queen's  Bench  and  the 
Court  of  Appeal  of  Ontario  unanimously 
supported  its  legality;  and  the  Supreme 
Court  of  Canada,  by  a  majority  of  three 
Judges  to  two,  has  affirmed  the  judgment 
of  the  Provincial  Courts.  The  opinions  of 
the  learned  Judges  of  the  Supreme  Court 
are  stated  with  great  fulness  and  ability, 
and  clearly  indicate  the  opposite  views 
which  may  be  taken  of  the  Act,  and  the 
difficulties  which  surround  any  construc- 
tion that  may  be  given  to  it. 

Mr.  Justice  Taschereau,  in  the  course  of 
his  vigorous  judgment,  sought  to  place  the 
plaintiff  in  the  action  against  the  Citizens 
Company  in  a  dilemma.  He  thinks  that 
the  assertion  of  the  right  of  the  province 
to  legislate  with  r^pard  to  the  contracts  of 
insurance  companies  amounts  to  a  denial 
of  the  right  of  the  Dominion  Parliament 
to  do  so,  and  that  this  is,  in  effect,  to  deny 
the  right  of  that  Parliament  to  incorporate 
the  Citizens  Company,  so  that  the  plaintiff 
was  suing  a  non-eodstent  defendant.  Their 
Lordships  cannot  think  that  this  dilemma 
is  established.  The  learned  Judge  assumes 
that  the  power  of  the  Dominion  ParHa- 
ment  to  incorporate  companies  to  carry  on 
business  in  the  Domimon  is  derived  from 
one  of  the  enumerated  classes  of  subjects — 
namely,  "  the  regulation  of  tiude  and  com- 
merce," and  then  argues  that  if  the  autho- 
rity to  incorporate  companies  is  given  by 
thiBclause,  theezdusive  powerof  regulating 
them  must  also  be  given  by  it,  so  that  the 
denial  of  one  power  involves  the  denial  of 
the  other.  But,  in  the  first  place,  it  is  not 
necessary  to  rest  the  authority  of  the 
Dominion  Parliament  to  incorporate  com- 
panies on  this  specific  and  enumerated 
power.  The  authority  would  belong  to  it 
by  its  general  power  over  all  matters  not 
coming  within  the  classes  of  subjects 
assigned  exclusively  to  the  legislatures  of 
the  provinces,  and  the  only  subject  on  this 
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head  assigned  to  the  provincial  legislature 
being  "  the  incorporation  of  companies  with 
provincial  objects,"  it  follows  that  the  in. 
corporation  of  companies  for  objects  other 
thaji  provincial  falls  within  the  general 
powers  of  the  Parliament  of  Canada.  But 
it  by  no  means  follows  (unless  indeed  the 
view  of  the  learned  Judge  is  right  as  to 
the  scope  of  the  words  "  the  regulation  of 
trade  and  commerce")  that  because  the 
Dominion  Parliament  had  alone  the  right 
to  create  a  corporation  to  carry  on  business 
throughout  the  Dominion,  it  alone  has 
the  right  to  regulate  its  contracts  in  each 
of  the  provinces.  Suppose  the  Dominion 
Parliament  were  to  incorporate  a  company, 
with  power,  among  other  things,  to  pur- 
chase and  hold  lands  throughout  Canada  in 
mortmain,  it  could  scarcely  be  contended 
if  such  a  company  were  to  carry  on  busi- 
ness in  a  province  where  a  law  against 
holding  land  in  mortmain  prevailed  (each 
province  having  exclusive  legislative  power 
over  "property  and  dvil  rights  in  the 
province  ")  that  it  could  hold  land  in  that 
province  in  contravention  of  the  provincial 
legislation ;  and,  if  a  company  were  incor- 
porated for  the  sole  purpose  of  purchasing 
and  holding  land  in  the  Dominion,  it  might 
happen  that  it  could  do  no  business  in  any 
part  of  it,  by  reason  of  all  the  provinces 
having  passed  Mortmain  Acts,  though  the 
corporation  would  still  exist  and  preserve 
its  status  as  a  corporate  body. 

On  the  best  consideration  they  have 
been  able  to  give  to  the  arguments  ad- 
dressed to  them  and  to  the  judgments  of 
the  learned  Judges  in  Canada,  their  Lord- 
ships have  come  to  the  conclusion  that  the 
Act  in  question  is  valid. 

Their  Lordships  have  now  to  consider 
separately  the  two  appeals. 

The  Citizens  Insurance  Company  of 
Canada  v.  Pabsons, 

This  company,  whose  incorporation  has 
been  already  described,  has  its  head  office 
in  Montreal,  and  carries  on  business  in 
Ontario  and  the  other  provinces  of 
Canada. 

The  respondent  insured  with  the  com- 
pany, through  its  local  agent  in  the  town 
of  OrangeviUe,  Ontario,  a  building  situate 
in  that  town,  occupied  as  a  hardware 
store,  for  one  year,  in  2,500  dollars,  and 
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on  the  4th  of  May,  1877,  a  policy  of  the 
company  containing  this  insurance  was 
issued  by  the  agent  at  Orangeville  to  him. 
This  policy  was  made  subject  to  the  usual 
conditions  of  the  company,  which  were  in- 
dorsed on  it.  The  following  is  alone 
material : — 

"  The  assured  must  give  notice  tx)  this 
company  of  any  other  insurance  effected 
on  the  same  property,  and  have  the  same 
indorsed  on  this  policy,  or  otherwise  ac- 
knowledged by  the  company  in  writing,  and 
failure  to  give  such  notice  shall  void  this 
policy.  .  .  .  And  this  policy  is  made  and 
accepted  under  the  conditions  above  men- 
tioned, which  are  to  be  used  and  resorted 
to  in  order  to  explain  the  rights  and  obli- 
gations of  the  parties  hereto  in  all  cases 
not  hei-ein  otherwise  specially  provided 
for."  . 

The  conditions  contained  in  the  On- 
tario Act  were  not  printed  in  the  policy, 
nor  was  any  reference  made  to  them  in  it. 

On  the  3rd  of  August,  1877,  the  in- 
sured building  was  destroyed  by  fire.  The 
respondent  thereupon  brought  the  present 
action. 

At  the  time  the  insurance  was  made  and 
the  policy  issued  by  the  Citizens  Company 
another  insurance  had  been  effected  on  the 
same  building  with  the  Western  Assur- 
ance Company,  of  which  no  notice  was 
given  by  the  respondent  to  the  Citissens 
Company,  nor  was  it  indorsed  on  or  indi- 
cated in  the  policy,  nor  did  the  acknow- 
ledgment or  assent  of  the  Citizens  Com- 
pany thereto  in  writing  in  any  way  ap- 
pear. These  omissions  constituted  a  breach 
not  only  of  the  conditions  indorsed  on 
the  policy,  but  also  of  the  condition  in  re- 
lation to  prior  insurances  contained  in  the 
Ontario  Act  already  set  out,  and  conse- 
quently, if  either  of  these  conditions  forms 
a  part  of  the  contract  between  the  parties, 
the  respondent's  action  against  the  com- 
pany must  fail.  It  is  admitted  that  this 
18  so  y  but  it  is  contended,  on  the  part  of 
the  respondent,  that  neither  the  agreed 
nor  the  statutory  conditions  are  binding 
upon  him,  and  that  the  contract  of  insur- 
ance is  subject  to  no  conditions  whatever. 
The  Courts  of  Canada  have  sustained  tins 
contention. 

The  question  turns  on  the  construction 
of  the  Ontario  Act.     It  is  not  disputed  by 


the  company  that  the  conditions  indoraed 
on  the  policy,  which  form  the  actnaJ  con- 
tract between  the  parties,  are  by  force  of 
the  statute,  displaced,  inasmuch  as  they 
are  not  shewn  to  be  variations  from  tlie 
statutory  conditions  in  compliance  with 
the  provisions  of  the  Act.  The  question 
to  be  decided  is,  whether  the  effect  of  this 
non-compliance  is  to  make  the  contract 
subject  to  the  statutory  conditions,  or  to 
reduce  it  to  a  bare  contract  of  insonmce 
without  any  conditions. 

Section  1  enacts  that  ''the  conditions 
set  forth  in  the  schedule  to  the  Act  shall, 
as  against  the  insurers,  be  deemed  to  be 
part  of  every  policy."  Notwithstanding 
this  express  enactment,  it  is  contended 
that  they  are  not  to  be  so  deemed,  unless 
they  are  printed  on  the  policy.  The  sec- 
tion, no  doubt,  goes  on  to  enact,  bnt  not 
in  the  form  of  a  proviso  or  condition,  that 
the  conditions  ''  shall  be  printed  on  eveiy 
such  policy,  with  the  heading  '  Statutory 
Conditions '  "  ;  but  it  does  not  enact  that, 
if  there  be  an  omission  so  to  print  them, 
they  shall  not  be  deemed  to  be  a  part  of 
the  contract.  Printing  the  statutory 
conditions  is  made  a  necessary  part  of  the 
mode  prescribed  by  the  Act  of  shewing 
variations  from  them,  and  is  unquestion- 
ably essential  to  the  validity  of  any  sach 
variations,  for  the  section  further  enacts 
that  if  insurers  desire  to  vary  the  statutory 
conditions,  or  to  omit  any  of  them,  or  to 
add  new  conditions,  ''  there  shall  be  added, 
in  conspicuous  type,  and  in  ink  of  diflferent 
colour,  words  to  the  following  effect : 
*  Variations  in  Conditions — ^This  policy  is 
issued  on  the  above  statutory  conditions, 
with  the  following  variations  and  addi- 
tions.' " 

Section  2  provides  what  may  be  called 
a  penalty  for  the  non-observance  of  these 
last-mentioned  pi*ovisions.  It  enacts  that, 
unless  distinctly  indicated  in  the  manner 
prescribed,  ''no  such  variation,  addition 
or  omission  shall  be  legal  and  binding  on 
the  insured,"  and,  "on  the  oontraiy," — 
here  follows  the  consequence  and  penalty 
— "  the  policy  shall,  as  against  the  insurers, 
be  subject  to  the  statutory  conditions 
only."  The  effect  of  these  enactments  in 
the  present  case  is  that  the  conditions 
written  on  the  policy  are  not  binding  on 
the  insurer,  either  by  virtue  of  the  actual 
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oontraoty  or  as  variatioiis  from  the  statu- 
tory conditions,  because  they  are  not  indi- 
cated to  be  so  in  the  manner  prescribed  by 
the  statute.  Printing  the  statutory  con- 
ditions is  a  necessary  part  of  the  manner 
prescribed  for  indicating  these  yariations, 
and  the  penalty  provided  by  the  Act  for 
not  observing  that  manner,  is  that  the 
policy  becomes  subject  to  the  stcUutory  con- 
dUion»,  No  provision  is  made  for  the 
omission  to  print  the  statutory  conditions 
as  a  separate  default ;  and  their  Lordships 
think,  looking  at  the  object  and  scope  of 
the  two  sections,  that,  in  the  absence  of 
an  express  enactment  to  that  effect,  it  can- 
not be  implied  that  the  intention  of  the 
Legislature  was  that,  in  a  case  where  the 
company  had  printed  its  own  conditions, 
but  had  failed  to  print  the  statutory  ones, 
the  policy  is  to  be  deemed  to  be  without 
any  conditions.  Indeed,  such  an  implica- 
tion would  seem  to  be  opposed  to  the 
principle  of  the  Act,  which  is  that,  except 
in  the  case  of  variations  properly  indicated, 
the  statutory  conditions  shall  be  deemed  to 
be  part  of  every  policy. 

It  was  further  contended,  and  the  con- 
tention seems  to  have  been  supported  by 
some  of  the  Judges,  that  if  the  statutory 
conditions,  in  cases  like  the  present,  are 
to  be  deemed  to  be  a  part  of  the  policy, 
they  form  a  part  of  the  contract  only  as 
against  the  insurers,  and  are  not  binding 
on  the  assured.  Their  Lordships  cannot 
agree  with  this  construction  of  the  Act. 
nie  first  section  of  the  Act,  which  declares 
that  the  statutory  conditions  shall  be 
deemed  to  be  part  of  every  policy  of  fire 
insurance,  also  contains  the  words  ''as 
against  the  insurers,"  and  it  is  evident 
that  these  words  must  have  the  same 
meaning  in  both  sections.  If  the  con- 
struction put  on  them  by  the  respond- 
ent be  correct,  it  would  follow  that  in  a 
case  where  an  insurance  company  im- 
plicitly followed  the  direction  of  the 
statute,  and  printed  the  statutory  con- 
ditioDS  on  its  policies  without  more,  the 
oonditions  would  still  be  a  part  of  the  con- 
tract only  as  against  the  company,  and  the 
aasured  would  not  be  bound  by  them. 
Such  a  construction  leads  to  manifest 
absurdity,  and  to  consequences  which  the 
Legislature  could  not  have  intended.  The 
preamble  of  the  Act  shows  that  the  con- 
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ditions  were  passed  by  the  Legislature  as 
being  ''just  and  reasonable."  On  looking 
at  the  twenty-one  conditions  contained  in 
the  schedule,  it  will  be  found,  as  might 
naturally  be  expected,  that  they  are  all, 
with  a  trifling  exception,  protective  of  the 
insurers,  though  probably  less  stringent 
than  those  usually  imposed  by  the  com- 
panies themselves.  They  impose  obliga- 
tions not  on  the  insurers  but  the  assurod. 
To  construe  the  statute,  therefore,  as 
enacting  that  these  conditions  are  binding 
only  on  the  insurers  for  whose  protection 
they  are  introduced  into  the  contract,  and 
not  on  the  assured  by  whom  they  are  to 
be  performed,  would  be  to  affirm  that  the 
Legislature  had  used  words  signifying,  in 
effect,  that  the  conditions  which  it  has  de- 
clared shall  be  a  part  of  the  contract  shall 
not  be  binding  at  all.  But  effect  may  be 
given  to  the  words  in  question  without 
resorting  to  such  a  construction  of  them. 

Strong  I'easons  would  be  required  to 
shew  that  the  words  "  as  against  the  in- 
surers '*  are  used  in  the  2nd  section  in  a 
different  sense  from  that  in  which  they 
are  used  in  the  1st,  but  none  can  be  sug- 
gested. The  2nd  section  provides  as  an 
alternative,  that  unless  the  variations  are 
shewn  in  the  prescribed  manner,  the 
policy  shall,  as  against  the  insurers,  be 
subject  to  the  statutory  conditions  only — 
that  is  to  say,  the  variations  as  against  the 
company  shall  not,  and  the  statutory  con- 
ditions shall,  avail.  If  the  respondent's 
construction  were  to  prevail,  though  the 
consequences  under  this  section  might  not 
be  so  manifestly  absurd  as  in  the  case 
already  adverted  to  of  a  company  having 
simply  printed  the  statutory  conditions 
without  more,  it  would  still  lead  to  much 
injustice;  for  if  a  company  in  making 
variations,  though  in  all  other  respects 
complying  with  the  statute,  should  not 
use  what  might  be  thought  conspicuous 
type  or  ink  of  the  right  colour,  not  only 
would  the  variations  it  had  attempted  to 
make  be  of  no  effect,  but  it  could  not 
invoke  the  statutory  conditions,  and  the 
insured  would  be  freia  from  any  conditions 
whatever. 

It  may  possibly  have  been  intended  to 
give  to  the  assured  an  option,  if  he  thought 
the  company's  conditions  more  favonrable 
to  him  than  the  statutory  ones,  to  stand 
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upon  the  actual  conditions ;  but  it  could 
not  have  been  intended,  nor  does  the  lan- 
guage of  the  Act  need  such  a  construction, 
that  he  should  be  set  free  from  both  sets 
of  conditions.  The  meaning  of  the  legis- 
lation, though  no  doubt  unhappily  ex- 
pressed, appears  to  be,  that  whatever  may 
be  the  conditions  sought  to  be  imposed  by 
insurance  companies,  no  such  conditions 
should  avail  against  the  statutory  con- 
ditions, and  that  the  latter  should  alone 
be  deemed  to  be  part  of  the  policy,  and 
resorted  to  by  the  insurers,  notwithstand- 
ing any  conditions  of  their  own,  unless 
the  latter  are  indicated  as  variations  in 
the  prescribed  manner. 

Their  Lordships  being  of  opinion  that 
the  policy  in  this  case  became  subject  to 
the  statutory  conditions,  and  there  having 
been  a  breach  of  those  conditions,  the 
plaintiff's  action  against  the  Citizens  In- 
surance Company  fails.  They  will  there- 
fore humbly  advise  Her  Majesty  to  order 
that  the  judgments  appealed  £rom  be  re- 
versed, and  that  the  rule  obtained  by  the 
company  to  set  aside  the  verdict  and 
ent^  a  nonsuit  be  made  absolute. 

The  Queen  Insurance  Company  v. 

Parsons. 

This  English  corporation  carries  on 
business  at  Orangeville  through  an  agent. 
On  the  3rd  of  August,  1877,  the  respon- 
dent applied  to  this  agent  to  effect  with 
the  company  an  insurance  for  2,000  dol- 
lars on  a  general  stock  of  hardware  and 
other  goods  contained  in  the  building  in 
Orangeville,  which  was  the  subject  of  in- 
surance in  the  other  action,  and  a  pre- 
mium of  46  dollars  was  agreed  on. 

An  interim  receipt  was  thereupon  given 
to  the  respondent  by  the  agent,  which  is 
in  the  following  terms : — 

[His  Lordship  read  the  Interim  receipt.] 

A  fire  happened  on  the  same  day,  be- 
fore a  policy  had  been  delivered  to  the 
respondent. 

The  action  was  brought  upon  the  in- 
terim receipt.  The  declaration  which  was 
framed  upon  it,  as  originally  drawn,  set 
out  the  conditions  of  the  company  as  those 
to  which  the  insurance  was  declared  by 
the  irUerim  note  to  be  subject.  It  is 
agreed  that  the  declaration  was  afterwards 
amended  by  striking  out  these  conditions, 


though  the  amendment  does  not  appear 
on  the  record. 

Having  regard  to  the  arguments  ad- 
dressed to  their  Lordships,  it  is  only 
material  to  refer  to  one  of  the  company's 
usual  conditions— the  10th— which  pro- 
vides, among  other  things,  that  the  company 
will  not  be  liable  for  any  loss  or  damage 
when  more  than  ten  pounds  weight  of 
gunpowder  is  deposited  or  kept  on  the 
premises,  unless  the  same  is  especsially 
allowed  in  the  body  of  the  policy,  and 
suitable  extra  premium  paid.  This  quan- 
tity of  gunpowder  is  smaller  than  that 
mentioned  in  the  statutory  condition  above 
set  out,  10,  which  provides  that  the  com- 
pany is  not  liable  for  loss  or  damage 
occurring  while,  among  other  things, 
more  than  twenty-five  pounds  wei^t  of 
gunpowder  are  stored  or  kept  in  the 
building  containing  the  property  insured. 

It  is  admitted  that  at  the  time  of  tiie 
fire  gunpowder  exceeding  ten  pounds  in 
weight  was  kept  in  the  building  destroyed 
by  die  fire,  and  the  jury  have  found  lliat 
the  quantity  so  kept  was  less  than  twenty 
five  pounds. 

It  is  contended  on  the  part  of  tbe  re- 
spondent that  the  contract  must,  by  foioe 
d  the  Ontario  Act  in  question,  be  treated 
as  being  without  any  conditions;  or,  if 
subject  to  any,  to  the  statutory  oonditions 
only. 

The  judgment  of  their  Lordships  in  the 
other  action  has  disposed  of  the  first  of 
these  contentions,  llie  second  raises  the 
question,  whether  the  company's  own  con- 
ditions or  the  statutory  oonditions  are  to 
be  regarded  as  forming  part  of  the  con- 
tract, and  its  answer  depends  upon  a  con- 
sideration of  the  further  question,  whether 
the  interim  note  is  a  policy  of  insanmoe 
within  the  meaning  of  that  term  in  the 
Ontario  Act. 

This  note  is  not  a  policy  of  insurance  in 
the  common  understanding  of  that  word, 
and  was  certainly  not  understood  to  be  so 
by  the  parties  to  it.  It  is  expressly  a 
contract  for  a  policy,  making  inierim  pro- 
vision until  a  policy  is  prepared  and 
delivered.  It  contains  a  proposal  for  in- 
surance, which,  if  accepted  by  the  com- 
pany, would  result  in  a  policy  to  be 
based  on  the  terms  of  the  propoiBal,  and 
issued  by  the  company  to  the  respondent ; 
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th6  company  having  an  option  to  decline 
the  proposal,  in  which  case  no  policy 
would  be  delivered.  The  proposal  thus 
offered  for  acceptance  is  ''to  effect  an 
insurance  subject  to  all  the  usual  terms 
and  conditions  of  this  company,"  and 
pending  the  acceptance  or  refusal  of  the 
company,  and  until  the  policy  is  delivered 
or  notice  given  that  the  insurance  is  de- 
clined, the  property  is  ''held  assured 
under  these  conditions."  No  doubt  this 
last  stipulation  foi-ms  a  contract  of  insur- 
ance during  this  interval ;  but  the  whole 
agreement  is  preliminary  only,  and,  in 
substance,  the  note  is  a  proposal  for  a 
policy,  to  be  carried  into  effect,  if  accepted, 
by  the  delivery  of  a  policy ;  as  subsidiary 
thereto,  and  for  the  convenience  of  the 
person  proposing  to  insure,  immediate  pro- 
tection is  granted  to  him.  The  practioe  of 
issuing  ifUenm  notes  must  have  been  well 
known,  and  apt  words  might  have  been 
found  by  the  L^pslature  to  describe  them 
if  they  had  been  intended  to  be  included 
in  the  Act.  It  may  have  been  thought 
that  it  would  be  a  clog  upon  the  business 
of  insurance,  and  would  place  difficulties 
in  the  way  of  obtaining  these  interim 
protection  notes,  if  companies  were  obliged 
to  prepare  them  with  all  the  fulness  and 
formalities  which  the  Act  requires  in  the 
case  of  poUcies. 

Their  Lordships,  therefore,  are  disposed 
to  come  to  the  conclusion  that  the  interim 
note  in  question  is  not  a  policy  of  insur- 
ance within  the  meaning  of  the  Act.     If 
in  any  case  it    should  appear   that  an 
vrUerim  note  or  any  like  instrument  was 
intended  by  the  parties  to  be  the  complete 
and  final  contract  of  insurance,  and  that 
this  shape  was  given  to  the  instrument 
for  the  purpose  of  evading  the  Act,  the 
present  decision  would  not  be  opposed  to 
the  instrument  being  treated  as  a  policy  of 
insurance;    the  ground  of  their   present 
decision  being  dat  the  interim  note  in 
this  case  is  what  it  professes  to  be,  pre- 
liminary only  to  the  issuing  of  another 
instrument — ^namely,  a  policy,  which  the 
parties  bona  fde  intended  idiould  be  isr 
sued. 

These  interim  protection  notes,  given 

by    fire    insurance    companies,    bear   an 

analogy  to  the  ''slips,"  commonly  used 

in  cases  of  marine  insurance,  preliminary 
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to  the  issuing  of  policies.  The  slip  con- 
tains the  h^uls  of  the  contract,  and  is 
in  itself  a  contract  of  insurance,  though  by 
the  statute  law  of  England,  passed  for 
revenue  purposes,  it  could  not,  until  the 
recent  Act  of  23  Yict.  c  23,  be  looked  at 
by  a  Court  of  law  for  any  purpose.  Since 
that  Act,  it  may,  for  some  purposes,  be 
given  in  evidence.  In  a  case  in  the  Court 
of  Queen's  Bench  in  England,  in  which 
the  nature  and  eflfect  of  these  slips  came 
under  discussion,  Mr.  Justice  Blackburn 
says,  "  As  the  slip  is  clearly  a  contract  for 
marine  insurance,  and  as  clearly  is  not  a 
policy,  it  is,  by  virtue  of  these  enactments, 
not  valid — ^that  is,  not  enforceable  at  law 
or  in  equity ;  but  it  may  be  given  in  evi- 
dence wherever  it  is,  though  not  valid, 
material." 

What  then  are  the  conditions  of  the 
contract    which    is  the    subject  of   this 
action  )    The  interim  note  contains  a  pro- 
pof^l  by  the  respondent  to  effect  an  insur- 
ance on  the  company's  "  usual  terms  and 
conditions,"  and  the  interim  insurance  is 
made  sulgect  to  these  conditions.     If  the 
contract  of  the  parties  had  come  to  be 
executed,  the  company  would  perform  it 
by  issuing  a  poUcy,  subject  to  their  own 
conditions,  if  they  could  legally  do    so. 
Indeed,   if   the  assured    so    required,  it 
would  be  obligatory  on  them  to  perform 
it  in  this  manner.     In  the  view  thdr 
Lordships  take  of  the  Act  in  question,  the 
company    might,    conforma(>ly    with    its 
enactments,  issue  a  policy  with  their  own 
conditions,  provided  that  care  was  taken 
to  print  the    statutory  conditions,    and 
shew  the  variations  from  and  the  additions 
to  them  which  their  own  conditions  pre- 
sent, in  the  manner  prescribed.     They 
think  that  it  ought  to  be  presumed  that 
the  company  would  thus  perform  their 
contract  when  they  came  to  issue  a  policy ; 
and  this  being  so,  that  their  own  con- 
ditions ought  to  be  read  into  the  interim 
contract  to  the  extent  to  which  they  might 
lawfully  be  made  a  part  of  the  poUey 
when  issued,  by  following  the  directions 
of  the  statute,  subject  always  to  the  statu- 
table condition  t^t  they  should  be  held 
to  be  just  and  reasonable  by  the  Court  or 
Judge. 

For  these  reasons,  their  Lordships  think 
that  the  judgment  of  the  Court  of  Queen's 
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Bench  discharging  the  appellant's  rule  for 
setting  aside  the  verdict  for  the  plaintiffs, 
and  the  judgments  affirming  it,  ought  to 
be  reversed ;  but  their  Lordships  do  not 
see  their  way  to  decide  the  question  which 
now  arises,  and  was  not  determined  by 
the  Judge  who  tried  the  action,  or  by  any 
of  the  Courts  in  Canada,  whether  the 
company's  condition  with  respect  to  the 
quantity  of  gunpowder  kept  in  the  build- 
ing containing  the  property  insured  is 
just  and  reasonable.  They  think  the  rule 
nisi  should  be  kept  open,  and  the  action 
remitted  to  the  Court  of  Queen's  Bench  in 
order  to  the  trial  of  this  question,  with  a 
direction  that  the  rule  be  disposed  of  ac- 
cording to  the  decision  that  may  be  come 
to  upon  it,  and  they  will  humbly  advise 
Her  Majesty  to  this  effect. 

The  appellants,  though  snocessful  on 
other  points,  having  failed  on  the  impor- 
tant question  of  the  validity  of  the  On- 
tario statute,  on  which  special  leave  to 
appeal  from  the  judgment  of  the  Supreme 
Court  was  granted  by  this  Board,  their 
Lordships  think  it  right  to  make  no  order 
as  to  the  costs  of  these  appeals. 


Solicitors— Bompaa,  Bischoff  &  Dodgson,  for 
appellants ;  Johnston  &  Harrison,  agents  for 
McCarthy,  Hoskin  &  Co.,  Toronto,  U.S.,  for 
respondent. 


1882. 
Jan.  21. 


THE  REV.  BOBERT  DOBIE  (appel- 
lant) V.  THE  "board  fob  THE 
MANAGEMENT  OP  THE  TEMPOR- 
ALITIES FUND  OF  THE  PRESBY- 
TERIAN CHURCH  OF  CANADA 
IN  CONNECTION  WITH  THE 
CHURCH      OF     SCOTLAND"    (re- 

^  apondenta.) 

Ccmada —  Quebec  — Provincial  Legialc^ 
turea — Powera  of— The  Britiah  North 
America  Act,  1867 — Conatruction — Prea- 
hyterian  Church. 

The  powera  conferred  by  aection  129  of 
the  Britiah  North  America  Act,  1867,  on 
the  Provincial  Legialaturea  of  Ontario  and 
Quebec  to  repeal  and  alter  the  atatutea  of 
the  old  Parliament  of  the  Province  of 


Canada,  are  preeiady  coesctenaive  vnth  the 
powera  of  direct  legialation  toith  which 
theae  bodiea  are  inveated  by  the  other  dauaea 
of  the  Act. 

By  an  Act  of  the  old  Parliament  oj 
Ccmada  (22  Vict.  c.  66)  a  Board  wcu  in- 
corporated  for  the  management  of  the 
Temporalitiea  Fwnd  of  the  Preabyterian 
Church  of  Canada.  The  fwnd  tocu  to  be 
administered  in  a  certain  manner  and  for 
certain  purpoaea.  By  an  Act  of  the  Legia- 
lature  of  Quebec  (38  Viat.  c.  64)  the 
diapoaition  of  the  fund  vHia  altered.  The 
proviaiona  of  the  Act  were  approved  by  the 
Synod  of  ^  Churchy  but  tJie  appellant,  a 
miniater  of  the  Church,  proteated  againat 
the  (tlteration.  The  appeUant'a  pecuniary 
intereat  was  not  affected : — 

Held,  firat,  that  the  aubject^matter  of 
legialation  was  not  ^*  property  or  civU 
rights  im  the  province  "  within  the  meaning 
of  aection  92  of  the  Act  of  1867,  and  thai 
the  Act  of  the  Legislature  of  Quebec  waa 
therefore  ultra  virea  ;  aecondly,  that  though 
the  majority  of  the  Church  Synod  aaaented 
to  the  proviaiona,  auch  asaent  waa  not 
binding  on  the  appellant;  and  thirdly, 
that  the  appellcmt  was  entitled  to  a  decree, 
though  hia  pecuniary  intereat  w(u  not 
affe^ed. 

This  was  an  appeal  from  a  judgment  of 
the  Cburt  of  Queen's  Bench  for  the  Pro- 
vince of  Quebec,  Canada. 

The  appellant  was  a  minister  of  the 
Presbyterian  Church  of  Canada,  appointed 
prior  to  the  year  1853.  The  respondents 
were  the  Board  of  Management  of  tiiat 
Church. 

The  &cts  out  of  which  the  appeal  arose 
were  as  follows : — 

By  the  31  Geo.  3.  c.  31  (Great  Britain), 
the  King  was  authorised  to  authorise  the 
Governor  of  Upper  and  Lower  Canada  to 
appropriate  lands  out  of  the  domain  of  the 
Crown  in  those  provinces  for  the  support 
of  a  Protestant  dergy. 

Under  that  statute  appropriations  of 
land  were  made  in  both  provinces.  These 
lands  were  called  clergy  reserves. 

By  the  16  Yict.  c.  21  (Great  Britain), 
the  Legislature  of  Canada  was  empowered 
to  make  provisions  with  respect  to  the 
reserves,  but  it  was  expressly  enacted  that 
it  should  not  be  lawful  for  such   Legis- 
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lature  to  annul,  suspend  or  reduce  any  of 
the  annual  stipends  or  allowances  already 
assigned  to  the  clergy  with  respect  to  the 
reserves  during  their  lives  and  incum- 
bencies. 

In  1855,  the  Legislature  of  Canada, 
under  the  powers  conferred  by  this  Act, 
paaaed  an  Act,  18  Yict.  c.  2,  for  the  regu- 
lation of  the  clergy  reserves  and  the  pro- 
ceeds thereof.  By  the  3rd  section  of  this 
Act  it  was  enacted  that  the  Governor  in 
Council  might,  with  the  consent  of  the 
parties  and  bodies  severally  interested, 
commute  the  annual  stipend  receivable  by 
them  respectively  for  the  value  thereof. 

The  Synod  of  the  Presbyterian  Church 
afterwards  met,  and  commissioners  were 
appointed,  with  power  to  give  the  formal 
sanction  of  the  Synod  to  such  a  oommuta- 
tion  as  they  should  approve ;  but  that 
such  formal  sanction  should  not  be  given- 
except  in  the  case  of  ministers  who  had 
also  individually  given  the  commissioners 
power  and  authority  to  act  for  them  in 
the  matter ;  that  the  interest  of  the  fund 
should  be  devoted  in  the  first  instance  to 
the  payment  of  112/.  10«.  each,  and  that 
the  next  claim  to  be  settled,  if  the  fund 
should  admit,  and  as  soon  as  it  should 
admit  of  it,  to  the  112Z.  10«.,  should  be 
that  of  the  ministers  then  on  the  Synod's 
roll  and  who  had  been  put  on  the  Synod's 
roll  since  the  9th  of  May,  1853  (being  the 
date  on  which  the  16  Yict.  c.  21  came 
into  force). 

All  the  ministers  of  the  Presbyterian 
Church  of  Canada,  including  the  appellant, 
assented  to  this  commutation. 

On  the  24th  of  July,  1858,  an  Act  of 
the  Province  of  Canada,  22  Yict.  c.  66,  was 
passed,  intituled  ''  An  Act  to  incorporate 
the  board  for  the  management  of  the  Tem- 
poralities Fund  of  the  Presbyterian  Church 
of  Canada  in  connection  with  the  Church 
of  Scotland."  The  Act  declared  that  the 
corporation  thereby  created  should  hold 
the  funds  of  the  "  Presbyterian  Church  of 
Canada  in  connection  with  the  Church  of 
Scotland,"  then  held  by  certain  commis- 
sioners on  behalf  of  that  Church,  and  it 
provided  that  such  holding  should  be  sub- 
ject always  to  the  condition  that  the  an- 
nual revenues  of  the  fund  should  remain 
subject  to  the  several  annual  charges  in 
favour  of  the  several  ministers  as  the  same 


were  constituted  at  the  formation  of  the 
funds,  ajid  the  Act  further  provided  for  . 
the  mode  of  election  of  the  board. 

The  corporation,  so  constituted,  con- 
tinued to  'manage  and  administer  the 
funds  arising  from  the  commutation  and 
other  funds  contributed  for  Church  pur- 
poses. 

In  1875,  a  party  in  the  said  Church, 
under  protest  of  Uie  minority,  obtained 
from  the  Provincial  Legislatures  of  On- 
tario and  Quebec  statutes  authorising  the 
union  and  fusion  of  certain  Churches  into 
one  body,  and  transferring  to  the  new 
body,  with  certain  exceptions  and  limita- 
tions, the  property. 

The  Act  38  Yict.  c.  75  (Ontario) 
provided  that  all  the  propeity  situ- 
ated  in  the  Province  of  Ontario  and  held 
at  the  time  of  the  union  of  the  said 
Churches  by  every  congregation  in  connec- 
tion or  communion  wit£  any  of  them, 
should  thenceforth  belong  to  the  said 
United  Church,  unless  such  congregation, 
within  six  months,  declared  its  dissent  by 
a  vote  of  the  majority  of  its  members. 

The  corresponding  statute  of  the  Quebec 
Legislature  (38  Yict.  c.  64)  contained 
similar  provisions  to  the  Ontario  Act. 
By  this  Act  the  disposition  of  the  Tempor- 
alities Fund  was  changed  in  some  respects, 
but  the  appellant's  pecuniary  interest  was 
not  affected.  The  provisiona  of  the  Act 
were  approved  by  the  Synod  of  the  Pres- 
byterian Church  of  Canada  j  but  a  minority, 
including  the  appellant,  objected  to  the 
change. 

The  appellant,  with  the  concurrence  ajid 
support  of  the  ministers  and  members  of 
the .  Presbyterian  Church  of  Canada  in 
connection  with  the  Church  of  Scotland, 
and  in  order  to  secure  their  rights  and 
his  own,  instituted  proceedings  for  an 
injunction  to  arrest  the  illegal  addon  of 
the  Board,  and  to  secure  an  application  of 
the  fund  to  the  purposes  for  which  it  was 
created. 

The  petition  prayed  a  writ  of  injunction, 
and  that  the  Act  38  Yict.  c.  64  (Quebec) 
be  declared  ill^al  and  its  subject-matter 
be  declared  uUra  vires  of  the  Legislature 
of  Quebec ;  that  the  corporation  be  de- 
clared to  be  acting  idtra  vires  and  illegally 
in  the  respects  above  complained  of;  that 
it  be  adjudged  and  declared  that  the  fund 
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of  the  respondent  corporation  is  held  by 
them  in  trust  for  the  Presbyterian  Church 
of  Canada  in  connection  with  the  Church 
of  Scotland,  and  for  the  ministers  who 
have  not  ceased  to  be  ministers  thereof, 
and  for  no  other  purpose. 

The  respondents,  by  their  plea,  sub- 
mitted that  the  funds  in  question  were,  and 
always  had  been,  subject  to  the  jurisdic- 
tion and  control  of  the  Synod  of  the  Pres- 
byterian Church  of  Canada  in  connection 
with  the  Ch\irch  of  Scotland,  which  Synod 
are  the  legal  owners  thereof,  and  that  the 
said  board  administer  the  fund  subject 
thereto.  That  the  said  Synod  did  right- 
fully agree  to  form  a  union  with  the  other 
Churches,  and  applied  for  and  secured  the 
Act  38  Vict.  c.  64,  and  have  since  managed 
the  funds  under  the  authority  of,  and  as 
directed  by,  the  said  Synod  and  under  the 
authority  of  the  said  Act. 

The  cause  was  heard  before  Jette,  J., 
who  gave  judgment  in  favour  of  the  re- 
spondents. 

Against  this  judgment  the  now  appel- 
lant appealed  to  the  Court  of  Queen's  Bench 
for  Lower  Canada. 

On  the  19th  of  June,  1880,  the  Court 
of  Queen's  Bench,  by  a  majority  of  three 
against  two,  gave  judgment  dismissing  the 
appeal. 

From  this  judgment  the  present  appeal 
was  brought, 

Davey^  Q,C.t  FuUarton,  and  McMaster 
^Canadian  Bar),  for  the  appellant. — The 
statute  38  Vict.  c.  64  (Quebec)  is,  in  re- 
spect of  the  provisions  material  to  this 
case,  ultra  vires  and  illegal.  The  Act  22 
Vict.  c.  66  (Canada)  is  in  force,  and  valid 
and  binding  on  the  corporation  respon- 
dents. The  raspondents  have  acted  ultra 
vires  and  illeg^y  in  each  and  all  of 
the  respects  complained  of.  The  board  is 
at  present  illegally  constituted,  and  the 
respondents  have  no  right  to  act  as  mem- 
bers of  it.  The  "  Presbyterian  Church  in 
Canada  "  is  not  identical  with  the  **  Pi^es- 
byterian  Church  of  Canada  in  connection 
with  the  Church  of  Scotland,"  and  is  not 
entitled  to  the  rights,  property  and  status 
of  that  Church,  nor  is  its  Greneral  As- 
sembly identical  with  and  entitled  to  the 
authority  and  rights  of  the  Synod  of  the 
latter  GhurcL    They  referred  to  LUnvm 


St,  Jacques  de  Montreal  v.  BeUde  (1), 
Dow  V.  Black  (2),  Gushing  v.  Dupuy  ^j, 
The  Attorney-General  v.  Wdsh  (4),  Th» 
Attorney-General  v.  Munro  (5)  and  The 
Attorney-General  v.  Murdoch  (6). 

Benjamin,  Q.C,  Jeune,  snd  Morris 
(Canadian  Bar),  for  the  respondents. — ^The 
Act  of  the  Province  of  Quebec,  38  Yict 
c.  64,  is  within  the  legislative  authority  con- 
ferred upon  the  Legislature  of  that  province 
by  the  British  North  America  Act,  1867. 
The  "  Presb3rterian  Church  of  Canada  in 
connection  with  the  Church  of  Scotland" 
continued  its  identity  after  its  union  with 
the  other  Presbyterian  bodies.  The  ap- 
pellant seceded  from  the  Church,  and  has 
by  his  secession  ceased  to  be  a  minister  in 
connection  with  that  Church.  The  rights 
of  the  persons  entitled  to  benefidal 
interests  in  respect  of  the  funds  were  not 
affected  by  the'  union  of  the  Churches,  or  by 
the  legislation  impugned  by  the  appellant. 
The  only  possible  interest  the  appellant 
can  have  in  the  Temporalities  Fund  ad- 
ministered by  the  respondents  is  a  claim  to 
the  payment  of  certain  money  out  of  the 
fund.  The  appellant  does  not  allege  that 
any  such  right  has  either  been  demanded 
by  him  or  refused  by  the  respondents. 

Lord  Watson  delivered  the  judgment 
of  their  Lordships  (8)  : — 

The  first  question  raised  in  this  appeal 
is,  whether  the  Legislature  of  the  Province 
of  Quebec  had  power,  in  the  year  1876,  to 
modify  or  repeal  the  enactments  of  a 
statute  passed  by  the  Parliament  of  the 
Province  of  Canada  in  the  year  1858  (22 
Vict.  cap.  66),  intituled  "  An  Act  to  in- 
corporate the  Board  for  the  Management 
of  the  Temporalities  Fund  of  the  Presby- 
terian Church  of  Canada  in  connection 
with  the  Church  of  Scotland." 

The  fund  subject  to  the  administration 

(1)  Law  Rep.  6  P.O.  31. 

(2)  44  Law  J.  Rep.  P.O.  52  ;  Law  Bep.  6  P.C 
272. 

(3)  49  Law  J.  Bep.  P.C.  63  ;  Law  Rep.  5  App. 
Cas.  409. 

(4)  4  Hare,  572. 

(5)  2  De  Gez  Sc  S.  122. 

(6)  7  Hare,  445  ;  19  Law  J.  Bep.  Ghana  3. 
(8)  Lord  Blackburn;    Lord   Watson  ;    Sir 

Barnes  Peacock;  Sir  Montague  Smith;  Sir 
Bobert  P.  Collier;  Sir  Bicbard  Couch;  Sir 
Arthur  Hobhousc. 
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of  tiie  board  oonstitated  by  the  Act  of 
1858  consisted  of  a  capital  sam  of 
127,448/.  5«.  sterling,  which  was  paid  by 
the  Qovemment  of  Canada  under  the  fol- 
lowing circamstances — The  ministers  of 
the  Presbyterian  Church  of  Canada,  in 
connection  with  the  Church  of  Scotland, 
were  entitled,  by  virtue  of  certain  Im- 
perial statutes,  to  an  endowment  or 
annual  subsidy  out  of  the  revenues  derived 
finom  colonial  lands,  termed  clergy  reserves, 
and  from  moneys  obtained  by  the  sale  of 
portions  of  these  lands,  supplemented, 
when  necessary,  from  the  Exchequer  of 
Great  Britain.  But  this  connection 
between  the  Presbyterian  Church  and  the 
State  was  at  lengtii  dissolved.  In  1853, 
an  Act  was  passed  by  the  British  ParUa- 
ment  (16  Yict.  c.  21),  authorising  the 
Leg^islature  of  the  Province  of  Canada  to 
dispose  of  the  clergy  reserves,  and  invest- 
ments arising  from  sales  thereof,  but 
reserving  to  the  clergy  the  annual  stipends 
then  enjoyed  by  them,  and  that  during  the 
period  of  their  natural  lives  or  incum- 
bencies. In  1855,  the  Legislature  of  Canada, 
in  exercise  of  tiie  power  thus  conferred, 
enacted  that  all  union  between  Church 
and  State  should  cease,  and  that  those 
ministers  who  were  admitted  to  office 
after  the  9th  of  May,  1853,  being  the 
date  of  the  Act  16  Yict.  c.  21,  should 
receive  no  allowance  from  the  Qovem- 
ment. It  was,  however,  provided  that  the 
rights  of  ministers  entitled  at  that  date  to 
participate  in  the  State  subsidy  should  be 
reserved  entire,  power  being  given  to  the 
Governor-General  in  Council  to  commute 
the  annual  stipend  payable  to  each  indi- 
vidual so  entitled  for  the  capital  value  of 
such  stipend,  calculated  at  six  per  cent, 
on  the  probable  life  of  the  annuitant. 

All  the  ministers  interested  consented 
to  accept  the  statutory  terms  of  commuta- 
tion,  and  aigreed  to  bring  the  amounts 
severally  payable  to  them  into  one  common 
fund,  to  be  settled  for  behoof  of  the  Pres- 
byterian Church  of  Canada  in  connection 
with  the  Church  of  Scotland.  In  accord- 
ance with  resolutions  unanimously  adopted 
by  the  Church  in  Synod  assembled  on  the 
11th  of  January,  1855,  they  further  agreed 
that  the  interest  of  the  fund  should  be 
devoted  in  the  first  instance  to  the  pay- 
ment of  an  annual  stipend  of  112?.  10«.  to 


each  commuter,  and  that  the  claim  next 
in  order  of  preference  should  be  that  of 
ministers  then  on  the  roU,  who  had  been 
admitted  since  the  9th  of  May,  1853. 
The  arrangement  thus  effected  was  carried 
out  by  eight  commissioners,  duly  appointed 
for  that  purpose,  of  whom  three  were 
ministers  and  five  were  lajrmen.  They 
received  payment  of  the  commutation 
moneys  to  the  amount  already  stated ; 
and  in  order  to  provide  for  the  manage- 
ment of  the  fund  thus  obtained,  the  Legis- 
lature of  the  Province  of  Canada,  upon  the 
application  of  the  commissioners,  passed 
the  Act  22  Vict.  c.  66. 

By  the  first  clause  of  the  Act  in  ques. 
tion,  the  commissioners  were,  along  with 
four  additional  members  and  their  suc- 
cessors, declared  to  be  a  body  politic  and 
corporate,  by  the  name  of  the  "  Board  for 
the  Management  of  the  Temporalities  Fund 
of  the  Presbyterian  Chui^ch  of  Canada  in 
connection  with  the  Church  of  Scotland  " ; 
and  the  funds  held  by  them  as  commis- 
sioners were  vested  in  the  board  '*  in  trust 
for  the  said  Church,"  subject  to  the  con- 
dition that  the  annual  interest  thereof 
should  remain  chargeable  with  the  stipends 
and  allowances  payable  to  the  parties  en- 
titled thereto,  in  terms  of  the  arrange- 
ment under  which  the  fund  was  oontri- 
buted  by  the  conmiutors.  It  was  enacted 
that,  at  the  first  meeting  of  Synod  held 
after  the  passing  of  the  Act,  three  com- 
missioners— one  minister  and  two  laymen 
— should  retire  from  the  boari,  and  that 
seven  new  members,  consisting  of  four 
ministers  and  three  laymen,  should  be 
elected  by  the  Synod.  The  board  thus  re- 
constituted was  composed  of  six  ministers 
and  six  laymen,  and  it  was  provided  that 
at  each  annual  meeting  of  the  Synod  held 
thereafter  two  ministers  and  two  laymen 
were  to  retire  by  rotation,  and  that  four 
new  members — two  clerical  and  two  lay — 
should  be  elected  in  their  stead.  It  was 
expressly  enacted  that  all  members  of  the 
board  should  also  be  members  of  the  Pres- 
byterian Church  of  Canada  in  connection 
with  the  Church  of  Scotland;  and  pro- 
vision was  made  for  filling  up  vacandee 
occasioned  by  the  death  or  resignation  of 
a  member,  by  his  removal  from  the  Pro- 
vince of  Canada,  or  by  his  leaving  the 
communion  of  the  said  Church. 
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In  the  year  1874,  senous  proposals  bad 
been  made  for  an  incorporative  union  be- 
tween the  Presbyterian  Church  of  Canada 
in  connection  with  the  Church  of  Scotland, 
the    Canada    Presbyterian    Church,    the 
Church  of  the  Maritime  Provinces  in  con- 
nection  with  the  Church  of  Scotland  and 
the    Pre8b3rterian  Church  of  the  Lower 
Provinces.      The  old   Parliament  of  the 
Pi'ovince  of  Canada  had  by  this  time  been 
abolished,  and  its  legislative  power  had 
been  distributed   between  the   two   Pro- 
vincial Legislatures  of  Ontario  and  Quebec, 
and  the  new  Parliament  of  the  Dominion 
of  Canada,  under  the  provisions  of  the 
British  North  America  Act,  1867.    With 
the  view  of  facilitating  the  contemplated 
union  of  the  Churches,  an  Act  of  the  Legis- 
laturo  of  Quebec  was  passed  in  February, 
1875  (38  Vict.  c.  62),  in  order  to  remove 
any  obstruction  which  might   arise  from 
the  form  and  designation  of  the  several 
trusts  or  acts  of  incorporation  by  which 
the  property  of  the   Churohes  was  held 
and  administered.     By  the   11th  section 
of  that  Act,   it    was  provided   that,   in 
the    event    of    union  taking    place,   the 
members  then  constituting  tiie  Board  for 
Management  of  the  Temporalities  Fund, 
under  the  Act  of  1858,  should  remain  in 
office,  and  pay   over  the  revenue  to  the 
persons  previously  entitled  to  it ;  that  any 
revenue  not  required  for    that    purpose 
should  pass  to  and  be  subject  to  the  dis- 
posal of  the  united  Church  ;  and  that  any 
part  of  the  fund  remaining  after  satisfying 
the  claim  of  the  last  survivor  of  those  en- 
titled should  belong  to  the  Supreme  Court 
of  the  united  Church,  and  be  applied  to 
the  aid  of  weak  congregations.     It  was  by 
the  same  clause  enacted  that  vacancies  oc- 
curring in  the  Temporalities  Fund  Board 
should  not  be  filled  up  in  the    manner 
theretofore  observed,  but  should  be  filled 
up  in  the  manner  provided  by  another  Act 
of  the  Quebec  Legislature. 

Thijs  last-mentioned  statute  (38  Vict, 
c.  64),  which  received  the  assent  of  the 
Gk)vemor-General  in  Council  upon  the 
same  day  as  the  preceding,  was  passed  with 
the  professed  object  of  amending  the  Act 
of  the  Parliament  of  the  Province  of 
Canada,  22  Yict.  c.  66.  It  was  thereby 
enacted  that  from  the  time  when  the  union 
was  effected,  the  annual    allowances    to 


which  they  were  previously  entitled  were 
to  be    continued    by    the    TemporalitieB 
Board  to  ministers  and  probationers  then 
on  the  roll  of  the  Presbyterian  Church  of 
Canada  in  connection  with  the  Church  of 
Scotland,  and  these  were  to  be  paid,  so  far 
as  necessary,  out  of  the  capital  of  the  fond, 
and  that  any  surplus  of  revenue  or  capital, 
after  satisfying  these  charges,  should  be  at 
the  dL^sal  of  the  united  Church.  Minis- 
ters and  probationers  of  the  Church  in- 
terested in  the  Temporalities  Fund,  who 
might  decline  to  become  partieB  to  the 
union,  wero,  however,  to  retain  all  rights 
previously  competent  to  them  until  the 
same  lapsed  or  were  extinguished.     The 
constitution  of  the  Board  of  Management 
was   altered    by    the    third    and    eighth 
clauses  of  the  Act.     The  third  clause  is  in 
these  terms  : — '*  As  often  as  any  vacancy 
in  the  Board  for  the  Management  of  the 
said  TemporalitieB  Fund  occurs,  by  death, 
resignation  or  otherwise,  the  beneficiarieB 
entitled  to  the  benefit  of  the  said  fund  may 
each  nominate  a  person,  being  a  minister 
or  member  of  the  said  united  Church,  or, 
in  the  event  of  thero  being  more  than  one 
vacancy,  then  one  person  for  each  vacancy, 
and  the  remanent  members  of  the  said 
board  shall  thereupon,  from  among  the  per- 
sons BO  nominated  as  aforesaid,  elect  the 
person  or  number  of  persons  neocBsary  to 
fill  such  vacancy  or  vacandes,  selecting 
the  person  or  persons  who  may  be  nomi- 
nated by  the  largest  number  of  beneficiaries, 
but  in  the  event  of  failure  on  the  part  of  the 
beneficiariee  to  nominate  as  aforesaid,  the 
romanent  members  of  the  board  shall  fill  up 
the  vacancy  or  vacancies  &om  among  the 
ministers  or  members  of  the  said  united 
Church."     The  eighth  clause  enacts  that 
the  3rd  section  shall  continue  in  foioe 
imtil  the  number  of  beneficiaries  is  reduced 
below  fifteen,  upon  which  occurrence  the 
board  is  to  be  continued  by  the  remanent 
members  filling  up  vacancies  from  among 
the  ministers  or  members  of  the  united 
Church.     By  the  10th  section  it  was  de- 
clared that  the  Act  should  come  into  force 
as  soon  as  a  notice  was  published  in   the 
QwSbec  Official  Gazette  to  the  effect  that  the 
union  had  been  consummated,  and  that  the 
articles  of  union  had  been  signed  by  the 
moderators  of  the  respective  Churches. 
On  the  1 4th  day  of  June,   1875,  the 
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Synods  of  the  four  Chnrches  met  at  Mon- 
treal, and  in  each  a  resolution  was  carried 
in  &vour  of  union.  In  the  Synod  of  the 
Presbyterian  Church  of  Canada  in  con- 
nection with  the  Church  pf  Scotland  it  was 
resolved,  by  a  very  large  majority  of  its 
members,  that  the  four  Churches  should  be 
united,  and  form  one  assembly,  to  be 
known  as  "  The  General  Assembly  of  the 
Presbyterian  Church  in  Canada,"  and  that 
the  united  Church  should  possess  the 
same  authorities,  rights,  privileges  and 
benefits  to  which  the  Presbyterian  Church 
of  Canada  in  connection  with  the  Church 
of  Scotland  was  then  entitled,  excepting 
such  as  had  been  reserved  by  Acts  of 
Parliament.  The  minority,  which  con- 
sisted of  the  appellant,  the  Rev.  Robert 
bobie,  and  nine  other  members,  dissented 
from  the  action  of  the  Synod,  and  pro- 
tested that  they,  and  those  who  might 
choose  to  adhere  to  them,  remained  and 
still  constituted  the  Presbyterian  Church 
of  Canada  in  connection  with  the  Church 
of  Scotland. 

On  the  15th  of  June,  1875,  the  majority 
of  the  Synod  of  the  Presbyterian  Church  of 
Canada  in  connection  with  the  Church 
of  Scotland,  and  the  Synods  of  the  other 
uniting  Churches,  met  in  general  as- 
sembly, when  the  articles  of  union  were 
signed  by  the  Moderators  of  each  of  the 
four  Churches ;  and  thereupon  one  of  the 
Moderators,  with  the  consent  and  con- 
ciurence  of  the  rest,  declared  the  four 
Churches  to  be  united  in  one  Church,  re- 
presented by  that  it^  first  general  assem- 
bly, to  be  designated  and  known  as  ''The 
General  Assembly  of  the  Presbyterian 
Church  in  Canada."  Notice  of  the  imion 
having  been  thus  consummated  was  duly 
publi^ed  in  the  Quebec  Official  Gazette, 

After  publication  of  the  notice  the 
constitution  of  the  Board  for  Managing  the 
Temporalities  Fund  was  altered,  and  the 
fund  administered,  in  conformity  with  the 
provisions  of  the  Quebec  Act,  38  Vict, 
c.  64.  In  December,  1878,  the  Rev. 
Robeit  Dobie,  who,  with  the  other  mem- 
bers  of  the  protesting  minority  of  1875, 
and  their  adherents,  maintains  that  they 
alone  represent  and  constitute  the  Presby- 
terian Church  of  Canada  in  connection 
with  the  Church  of  Scotland,  instituted, 
by   petition    to  the   Superior    Court  for 


Lower  Canada,  the  proceedings  in  which 
the  present  appeal  has  been  taken.  The 
leading  conclusions  of  the  petition  are  to 
have  it  adjudged  and  declared — first,  that 
the  Legislature  of  Quebec  had  no  power 
to  alter  the  constitution  of  the  board  or 
.the  purposes  of  the  trust  created  by  the 
Canculian  Act,  22  Vict.  c.  66,  and  conse- 
quently that  the  administration  of  the 
trust  as  carried  on  in  terms  of  the  Pro- 
vincial Act  of  1875  is  illegal;  secondly, 
that  the  protesting  minority  of  the  Synod 
of  1875,  and  its  adherents,  are  now  the 
Presbyterian  Church  of  Canada  in  con- 
nection with  the  Church  of  Scotland,  and 
that  certain  ministers  of  the  united 
Church,  who  were  members  of  the  ma- 
jority, had,  by  reason  of  the  union,  for- 
feited all  right  to  participate  in  the  bene- 
fits of  the  Temporalities  Fund ;  and, 
thirdly,  to  have  an  injunction  against  the 
board,  as  then  constituted,  acting  in  pre- 
judice of  the  rights  of  the  appellant,  and 
others  beneficially  interested  in  the  statu- 
tory trust  of  1858.  Upon  the  Slst  of 
December,  1878,  the  appellant's  applica- 
tion was  heard  before  Mr.  Justice  Jett6, 
who  made  an  order  for  summoning  the 
respondents,  and  also  issued  an  interim 
injunction,  which  the  learned  Judge  dis- 
solved, after  fully  hearing  both  parties,  on 
the  31st  of  December,  1879,  and  at  the 
same  time  dismissed  the  appellant's  pe- 
tition, with  costs.  This  decision  was,  on 
appeal  to  the  Court  of  Queen's  Bench  for 
Lower  Canada,  affirmed,  in  accordance 
with  the  opinions  of  the  majority  of  the 
Judges. 

The  judgments  of  Mr.  Justice  Jett^  in 
the  Court  of  First  Instance,  and  of  Chief 
Justice  Dorion  and  Mr.  Justice  Monk  in 
the  Court  of  Queen's  Bench,  are  based  ex- 
clusively upon  the  competency  of  the 
Quebec  Legislature  to  pass  the  Act  38 
Vict.  c.  64,  and  the  consequent  validity  of 
that  statute.  On  the  other  hand  Mr. 
Justice  Ramsay  and  Mr.  Justice  Tessier 
were  of  opinion  that  the  appellant  was 
entitled  to  an  injunction,  on  the  ground 
that  the  Act  38  Vict.  c.  64  was  invalid, 
and  that  the  majority  of  the  Presbyterian 
Church  of  Canada  in  connection  with  the 
Church  of  Scotland  had  no  power  to  com- 
municate any  interest  in  the  Temporalities 
Fund   of  tluit  Church  to    the    religious 
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bodies  with  whom  they  had  chosen  to 
unite  themselves  in  1875.  Mr.  Justice 
M*Cord  was  of  opinion,  with  his  brethren 
Mr.  Justice  Eamsay  and  Mr.  Justice 
Tessier,  that  the  Act  of  the  Legislature  of 
Quebec  was  uUra  vires]  but  he  held  that 
the  majority  of  the  Presbyterian  Church  of , 
Canada  in  connection  with  the  Church  of 
Scotland  had  undoubted  power  to  admit 
into  that  Church,  as  members  of  it,  the 
three  religious  bodies  with  whom  they  had 
entered  into  union.  Consequently  the 
learned  Justice,  though  differing  in  opinion 
from  his  brethren  Chief  Justice  Dorion 
and  Mr.  Justice  Monk,  agi^eed  with  them 
in  result. 

Whether  the  Legislature  of  Quebec 
had  power  to  pass  the  Act  38  Vict.  c.  64, 
is  the  question  first  requiring  consideration, 
because,  if  it  be  answered  in  the  affirma- 
tive, the  case  of  the  appellant  entirely 
fails.  The  determination  of  that  question 
appears  to  their  Lordships  to  depend  upon 
the  construction  of  certain  clauses  in  the 
British  North  America  Act,  1867.  There 
is  no  room,  in  the  present  case,  for  the 
application  of  those  general  principles  of 
constitutional  law  which  were  discussed 
by  some  of  the  Judges  in  the  Courts 
below,  and  which  were  relied  upon  in 
argument  at  the  bar.  There  is  really  no 
practical  limit  to  the  authority  of  a 
sapreme  legislature  except  the  lack  of 
executive  power  to  enforce  its  enactments. 
But  the  Legislature  of  Quebec  is  not  su- 
preme; at  all  events,  it  can  only  assert 
its  supremacy  within  those  limits  which 
have  been  assigned  to  it  by  the  Act  of 
1867. 

The  Act  of  the  Parliament  of  the  Pro- 
vince of  Canada,  22  Vict.  c.  66,  was,  after 
the  passing  of  the  British  North  America 
Act,  1867,  continued  in  force  within  the 
provinces  of  Ontario  and  Quebec,  by  virtue 
of  section  1 29  of  the  latter  statute,  which,  in- 
ter alia,  enacts  that,  except  as  therein  other- 
wise provided,  all  laws  in  foi*ce  in  Canada 
at  the  time  of  the  union  thereby  effected, 
shall  continue  in  Ontario  and  Quebec  as  if 
the  union  had  not  been  made.  But  that 
enactment  is  qualified  by  the  provision 
that  all  such  laws,  with  the  exception  of 
those  enacted  by  the  Parliaments  of  Great 
Britain,  or  of  the  United  Kingdom  of 
Oreat  Britain  and  L^eland,  shall  be  sub- 


ject "  to  be  repealed,  abolished  or  altered 
by  the  Parliament  of  Canada,  or  by  the 
Legislature    of   the  respective  province, 
according  to  the  authority  of  the  Par- 
liament or  of  that  Legislature  under  this 
Act."     The  powers,  conferred  by  this  sec- 
tion upon  the  ProvincuJ  Legislatures  of 
Ontario  and  Quebec,  to  repeal  and  alter 
the  statutes  of  the  old  Parliament  of  the 
Province  of  Canada,  are  made  precisely 
co-extensive  with  the  powers    <^  direct 
legislation   with  which  these  bodies  are 
invested  by  the  other  clauses  of  the  Act  of 
1867.     In  order,  therefore,  to  ascertain 
how  far    the    Provincial    Legiklatiire  of 
Quebec  had  power  to  alter  and  amend  the 
Act  of  1 858,  incorporating  the  Boordfor  the 
Management  of  the  Temporalities  Fund,  it 
becomes  necessary  to  revert  to  sections  91 
and  92  of  the  British  North  America  Act, 
which  enumerate  and  define  the  various 
matters  which  are  within  the  exdusive 
legislative  authority  of  the  Parliament  of 
Canada,  as  well  as  those  in  relation  to 
which  the  legislatures  of  the  respective 
provinces    have  the    exdosive    right    of 
making  laws.    If  it  could  be  establisihed 
that,  in  the  absence  of  all  previous  l^is- 
lation  on  the  subject,  the  Legislature  of 
Quebec  would  have  been  authorised  by 
section  92  to  pass  an  Act  in  terms  iden- 
tical with  the  22  Vict.  c.  66,  tiben  it  would 
follow  that  the  Act  of  the  22nd  Yict.  has 
been  validly  amended  by  the  38  Yict.  c. 
64.     On  the  other  hand,  if  the  Legislature 
of  Quebec  has  not  derived  such  power  of 
enactment  from  section  92,  the  neoesaary 
inference  is  that  the  legislative  authmty 
required,  in  terms  of  section  129,  to  sus- 
tain its  right  to  repeal  or  alter  an  old  law 
of  the  Parliament  of  the    P^vinoe   of 
Canada,  is  in  this  case  wanting,  and  that 
the  Act  38  Yict.  c.  64  was  not  inira  vtrvt 
of  the  Legislature  by  which  it  was  passed. 
The  general  scheme  of  the  British  North 
America  Act,   1867,  and,  in  particular, 
the  general  scope  and  effect  of  sections  91 
and  92,  have  been  so  fully  commented 
upon  by  this  Board  in  the  recent  cases  of 
The    Citizens    Insurance     Company    of 
Canada  v.  Parsons,  and  Ths  Queen  Insur- 
cmce  Company  v.  Parsons  (9),  that  it  is 
unnecessary  to  say  anything  fiirther  upon 

(9)  Ante,  p.  11. 
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that  subject.  Their  Lordships  see  no 
reason  to  modify  in  any  respect  the  prin- 
ciples of  law  upon  which  they  proceeded 
in  deciding  these  cases;  but  in  deter- 
mining how  &r  these  principles  apply  to 
the  present  case,  it  is  necessary  to  con- 
sider to  what  extent  the  circumstances  of 
each  case  are  identical  or  similar. 

The  case  of  The  Citizens  Insurance 
Company  of  Canada  v.  Pa/rsons  (9)  comes 
nearest,  in  its  circumstances,  to  the  present, 
as  in  that  case  the  appellant  Company 
was  incorporated  by,  and  derived  all  its 
statutory  rights  and  privileges  from,  an 
Act  of  the  Province  of  Canada ;  whereas 
The  Queen  Insurance  Company  (9)  was 
incorporated  under  the  provisions  of 
the  British  Joint  Stock  Companies  Act,  7 
&  8  Vict.  c.  110.  In  boUi  cases  the 
validity  of  an  Act  of  the  Legislature  of 
Ontario  was  impeached  on  the  ground  that 
its  provisions  were  ultra  vires  of  a  Pro- 
vincial Legislature,  and  were  not  binding 
imless  enacted  by  the  Parliament  of  Canada. 
It  was  contendeid  on  behalf  of  the  Citizen 
Insurance  Company  that  the  statute  com- 
plained of  was  invalid  in  respect  that  it 
virtually  repealed  certain  rights  and  privi- 
leges which  they  enjoyed  by  virtue  of 
their  Act  of  incorporation.  That  conten- 
tion was  rejected,  and  the  decision  in  that 
case  would  be  a  precedent  fatal  to  the 
contention  of  the  appellant,  if  the  pro- 
visions of  the  Ontario  Act,  39  Vict.  c.  31, 
and  the  Quebec  Act,  38  Vict.  c.  64,  were 
of  the  same  or  substantially  the  same 
character.  But  upon  an  examination  of 
these  two  statutes,  it  becomes  at  once 
apparent  that  there  is  a  marked  difference 
in  the  character  of  their  respective  enact- 
ments. The  Ontario  Act  merely  pre- 
scribed that  certain  conditions  should 
attach  to  every  policy,  entered  into  or  in 
force,  for  insuring  property  situate  within 
the  province  against  the  risk  of  fire.  It 
dealt  with  aU  corporations,  companies  and 
individuals  alike  who  might  choose  to  in- 
sure property  in  Ontario — it  did  not  in- 
terfere with  their  constitution  or  stcUus, 
but  required  that  certain  reasonable  con- 
ditions should  be  held  as  inserted  in  every 
contract  made  by  them.  The  Quebec  Act, 
38  Vict.  c.  64,  on  the  contrary,  deals  with 
a  single  statutory  trust,  and  interferes 
direcUy  with  the  constitution  and  privi- 
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leges  of  a  corporation  created  by  an  Act  of 
the  Province  of  Canada,  and  having  its 
corporate  existence  and  corporate  rights  in 
the  Province  of  Ontario  as  well  as  in  the 
Province  of  Quebec.  The  professed  object 
of  the  Act  and  the  effect  of  its  provisions 
is  not  to  impose  conditions  on  the  dealings 
of  the  corporation  with  its  funds  within 
the  Province  of  Quebec,  but  to  destroy,  in 
the  first  place,  the  old  corporation  and 
create  a  new  one,  and,  in  the  second  place, 
to  alter  materially  the  class  of  persons  in- 
terested in  the  funds  of  the  corporation. 

According  to  the  principles  established 
by  the  judgment  of  this  Board  in  the  cases 
already  referred  to,  the  first  step  to  be 
taken,  with  a  view  to  test  the  validity  of 
an  Act  of  the  Provincial  Legislature,  is  to 
consider  whether  the  subject-matter  of  the 
Act  falls  vrithin  any  of  the  classes  of  sub- 
jects enumerated  in  section  92.  If  it  does 
not,  then  the  Act  is  of  no  validity.  If  it 
does,  then  these  further  questions  may 
arise — namely,  '^  whether,  notwithstanding 
that  it  is  so,  the  subject  of  the  Act  does 
not  fall  within  one  of  the  enumerated 
classes  of  subjects  in  section  91,  and 
whether  the  power  of  the  Provincial 
Legislature  is  or  is  not  thereby  over- 
borne." 

Does  then  the  Act  38  Vict.  c.  64  fall 
within  any  of  the  classes  enumerated  in 
section  92,  and  thereby  assigned  to  the 
Provincial  Legislatures  1  Their  Lordships 
are  of  opinion  that  it  does  not ;  and  con- 
sequently that  its  enactments  are  invalid, 
and  that  the  constitution  and  duties  of  the 
Board  for  managing  the  Temporalities  Fund 
must  still  be  regulated  by  the  Act  of  1858. 

It  was  contended  for  the  respondents 
that  the  Quebec  Act  of  1875  is  within  one 
or  more  of  these  three  classes  of  subjects 
enumerated  in  section  92 — 

"(7).  The  establishment,  maintenance 
and  management  of  hospitals,  asylums,  cha- 
rities and  eleemosynary  institutions  in  and 
for  the  province  other  than  marine  hos- 
pitals." 

''(11).  The  incorporation  of  companies 
with  provincial  objects." 

"  (13).  Property  and  civil  rights  in  the 
province." 

The  most  plausible  argument  for  the 
respondents  was  founded  upon  the  terms  of 
Class  (13),  but  it  has  fjedled  to  satisfy  their 
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Lordships  that  the  statute  impeached  by 
the  appellant  is  a  law  in  i*elation  to  pro- 
perty and  civil  rights  within  the  Province 
of  Quebec. 

The  Quebec  Act  of  1875  does  not,  as  has 
already  been  pointed  out,  deal  directly  with 
property  or  contracts  affecting  property, 
but  with  the  civil  rights  of  a  corporation, 
and  of  individuals,  present  or  future,  for 
whose  benefit  the  corporation  was  created 
and  exists.  If  these  rights  and  interests 
were  capable  of  division  according  to  their 
local  position  in  Ontario  and  Quebec  respec- 
tively, the  Legislature  of  each  province 
would  have  power  to  deal  with  them  so  far 
as  they  are  situate  within  the  limits  of  each. 
If,  by  a  single  Act  of  the  Dominion  Parlisr 
ment,  there  had  been  constituted  two  sepa- 
rate corporations,  for  the  purpose  of  work- 
ing, the  one  a  mine  within  the  Province  of 
Upper  Canada,  and  the  other  a  mine  in 
the  Province  of  Lower  Canada,  the  Legis- 
lature of  Quebec  would  clearly  have  had 
authority  to  repeal  the  Act  so  fiir  as  it  re- 
lated to  the  latter  mine  and  the  corporation 
by  which  it  was  worked. 

The  Quebec  Act,  38  Vict.  c.  64,  does  not 
profess  to  repeal  and  amend  the  Act  of 
1858,  only  in  so  far  as  its  provisions  may 
apply  to  or  be  operative  within  the  Pro- 
vince of  Quebec,  and  its  enactments  are 
apparently  not  fiumed  with  a  view  to  any 
such  limitation.  The  reason  is  obvious, 
and  it  is  a  reason  which  appears  to  their 
Lordships  to  be  fieital  to  the  validity  of  the 
Act.  The  corporation  and  the  corporate 
trust,  the  matters  to  which  its  provisions 
relate,  are  in  reality  not  divisible  according 
to  the  b'mits  of  provincial  authority.  In 
every  case  where  an  Act  applicable  to  the 
two  provinces  of  Quebec  and  Ontario  can 
now  be  validly  repealed  by  one  of  them, 
the  result  must  be  to  leave  the  Act  in  fuU 
vigour  within  the  other  province.  But,  in 
the  present  case,  the  legislation  of  Quebec 
must  necessarily  affect  the  rights  and  status 
of  the  corporation  as  previously  existing 
in  the  Province  of  Ontario,  as  well  as  the 
rights  and  interests  of  individual  corpo- 
rators in  that  province.  In  addition  to 
that,  the  fund  administered  by  the  Corpo- 
rate Board,  under  the  Act  of  1858,  is  held 
in  perpetuity  for  the  benefit  of  the  ministers 
and  members  of  a  Church  having  its  local 
situation  in  both  provinces,  and  the  pro- 


portion of  the  fund  and  its  revenues  &DiDg 
to  either  province  is  uncertain  and  fluc- 
tuating, so  that  it  would  be  impossible  for 
the  Legislature  of  Quebec  to  appropriate  a 
definite  share  of  the  corporate  funds  to 
their  own  province  without  trenching  on 
the  rights  of  the  corporation  in  Ontario. 

These  observations  regarding  Class  (13) 
apply  with  equal  force  to  the  aigument  of 
the  respondents  founded  on  Classes  (7)  and 
(11).  Even  assuming  that  the  Temporali- 
ties Fund  might  be  correctly  described  as 
a  '*  charity  "  or  as  an  *^  eleemosynary  insti- 
tution," it  is  not  in  any  sense  established, 
maintained  or  managed  ^'in  or  for"  the 
Province  of  Quebec ;  and  if  the  board,  in- 
corporated by  the  Act  of  1858,  oould  be 
held  to  be  a  ''  company  "  within  the  mean- 
ing of  Class  (11),  its  objects  are  osrtainly 
not  provincial. 

The  respondents  further  maintained  that 
the  Legislature  of  Quebec  had  power  to 
pass  the  Act  of  1875,  in  respect  of  then 
special  circumstances — ^first,  that  the  domi- 
cile and  principal  office  of  the  Temporalities 
Board  are  in  the  city  of  Montreal ;  and 
secondly,  that  the  funds  also  are  held  or 
invested  within  the  Province  of  Quebec. 
These  facts  are  admitted  on  record  by  the 
appellant,  but  they  do  not  affect  the  ques- 
tion of  legislative  power.  The  domicile  of 
the  corporation  is  merely  forensic,  and 
cannot  alter  its  statutory  constitution  as  a 
board  in  and  for  the  provinces  of  Upper 
Canada  and  Lower  Canada.  Neither  can 
the  accident  of  its  funds  being  invested  in 
Quebec  give  the  Legislature  ci  that  pro- 
vince authority  to  change  the  constitution 
of  a  corporation  with  which  it  would  others 
wise  have  no  right  to  inteifere.  When 
funds  belonging  to  a  corporation  in  Ontario 
are  so  situated  or  invested  in  the  Province 
of  Quebec,  the  Legislature  of  Quebec  may 
impose  direct  taxes  upon  them  for  provincial 
purposes,  as  authorised  by  section  92,  sub- 
section 2,  or  may  impose  conditions  upon  the 
transfer  or  realisation  of  sudi  fiinas ;  but 
that  the  Quebec  Legislature  shall  have 
power  also  to  confiscate  these  funds,  or  any 
part  of  them,  for  provincial  puxpoees,  is  a 
proposition  for  which  no  warrant  is  to  be 
found  in  the  Act  of  1867. 

Last  of  all  it  was  argued  for  the  respon- 
dents that,  assuming  the  incompetency  of 
either  Provincial  Le^slature,  acting  singlyi 
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to  inteorfere  with  the  Act  of  1858,  that  sta- 
tute might  be  altered  or  repealed  by  their 
joint  and  harmonious  action.  The  argument 
is  based  upon  £Etct,  because,  in  the  year  1874, 
the  Legislature  of  Ontario  passed  an  Act 

i 38  Vict.  c.  75),  authorising  the  union  of  the 
bur  Churches,  and  containing  provisions 
in  regard  to  the  Temporalities  Fund  audits 
board  of  management,  substantially  the 
same  with  those  of  the  Quebec  Act,  38  Vict, 
a  64,  already  referred  to.  It  is  difficult 
to  understand  how  the  maxim  juncta 
jutfont  is  applicable  here,  seeing  that  the 
power  of  the  Provincial  Legislature  to  de- 
stroy a  law  of  the  old  Province  of  Canada 
is  measured  by  its  capacity  to  reconstruct 
what  it  has  destroyed.  If  the  Legislatures 
of  Ontario  and  Quebec  were  allowed  jointly 
to  abolish  the  board  of  1858,  which  is  one 
corporation  in  and  for  both  provinces,  they 
could  only  create  in  its  room  two  corpora- 
tions, one  of  which  would  exist  in  and  for 
Ontario  and  be  a  foreigner  in  Quebec,  and 
the  other  of  which  would  be  foreign  to 
Ontario  but  a  domestic  institution  in 
Quebec.  Then  the  funds  of  the  Ontario 
corporation  could  not  be  legitimately  set- 
tled upon  objects  in  the  Province  of  Quebec, 
and  as  little  could  the  funds  of  the  Quebec 
corporation  be  devoted  to  Ontario,  whereas 
the  Temporalities  Fund  is  to  be  applied 
either  in  the  Province  of  Quebec  or  in  that 
of  Ontario,  and  that  in  such  amounts  or 
proportions  as  the  needs  of  the  Presbyte- 
rian Church  of  Canada  in  connection  with 
the  Church  of  Scotland,  and  of  its  ministers 
and  congregations,  may  from  time  to  time 
require.  The  Parliament  of  Canada  is, 
therefore,  the  only  Legislature  having 
power  to  modify  or  repeal  the  provisions 
of  the  Act  of  1858. 

On  the  assumption  that  the  Legislature 
of  Quebec  had  not  power  to  alter  the  pro- 
visions of  the  Act  22  Vict.  c.  66,  the 
respondents  still  maintain  that  the  appel- 
lant cannot  prevail  in  the  present  action, 
in  respect  that  he  has  not  sufficient 
interest  to  entitle  him  to  sue,  and  that, 
even  if  he  has  such  interest,  he  is  barred 
from  chaUengiiig  the  Act  of  1875,  by  the 
resolutions  of  the  majority  of  the  Synod, 
which  are  said  to  be  binding  upon  him. 

As  regards  the  first  of  these  objections, 
it  is  true  that  the  appellant's  right  to  an 
annuity  £rom  the  Temporalities  Fund  is  re- 


served in  its  integrity  by  the  Act  which 
he  impugns,  and  his  own  pecuniary  in- 
terests are,  therefore,  not  ajfected  by  its 
provisions.  But  the  appellant  is  not  a 
mere  annuitant,  and  his  right  to  an  annual 
allowance  does  not  constitute  his  only  con- 
nection with  the  fund.  He  is  likewise  one 
of  the  commutors — one  of  the  persons  by 
whom  the  fund  was  contributed  for  the 
purposes  of  the  Act  22  Vict,  c  66 — 
and  in  that  capacity  he  has  a  plain  interest, 
and  consequent  right,  to  insist  that  the 
fund  shall  be  administered  in  strict  ac- 
cordance with  law. 

The  second  objection  is  derived  £rom  the 
resolutions  in  favour  of  union  carried  by 
the  majority  of  the  Synod  of  the  Presby- 
terian Church  of  Canada  in  connection 
with  the  Church  of  Scotland,  upon  the 
14th  of  June,  1875.  The  Quebec  Act,  38 
Vict.  c.  64,  deals  with  the  Temporalities 
Fund  in  conformity  with  these  resolutions ; 
and  it  is  the  contention  of  the  respondents 
that  the  appellant  is  bound  by  the  resolu- 
tions, and  cannot,  therefore,  impeach  the 
statute  which  gives  effect  to  them.  That  is 
a  startling  proposition.  If  the  Legislature 
of  Quebec  was  incompetent  to  enact  the 
statute  of  1875,  it  is  not  easy  to  under- 
stand how  the  Synod  could  have  power, 
either  directly  or  indirectly,  to  validate 
that  Act,  or  to  set  aside  the  enactments  of 
22  Vict.  c.  66.  The  respondents  do  not, 
indeed,  allege  that  the  Synod  was  possessed 
of  legislative  powers,  but  they  assert  that 
the  majority,  by  resolving  that  the  fund, 
settled  under  the  Act  22  Vict.  c.  66, 
should  in  future  be  administered  according 
to  a  scheme  inconsistent  with  the  provi- 
sions of  that  Act,  bound  all  its  members 
to  acquiesce  in  that  new  course  of  ad- 
ministration, and  to  abstain  from  enforc- 
ing the  statute  law  of  the  land.  It  may 
be  doubted  whether  a  Court  of  law  would 
sustain  such  an  obligation,  even  if  it  were 
expressly  undertaken;  but  it  is  unneces- 
sary to  discuss  that  point,  because  their 
Lordships  are  of  opinion  that  the  respon- 
dents have  failed  to  establish  that  the 
appellant,  as  a  member  of  the  Presbyterian 
Church  in  connection  with  the  Church  of 
Scotland,  undertook  any  obligation  to  that 
effect. 

Whether  the  appellant  is  bound,  as 
alleged  by  the  respondents,  is,  in  this  case. 
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a  quefltioD  relating  exclusively  to  civil 
rights,  and  muet,  therefore,  be  dealt  with 
as  matter  of  contract  between  him  and  the 
Synod  or  Church  of  which  he  was  admit- 
tedly a  member  at  the  time  when  the  re- 
Bolntions  in  fiivour  of  union  were  carried. 
In  the  case  of  a  non-established  FreBby- 
terian  Church,  it3constitution,or  in  other 
words  the  terms  of  the  contrat*  under 
which  its  members  are  associated,  are 
rarely  embodied  in  a  single  document,  and 
muBt,  in  part  at  least,  be  gathered  from 
the  proceedings  and  practice  of  it«  judi- 
catories. Every  person  who  becomes  a 
member  of  a  Church  so  constituted  must 
be  held  to  have  satisfied  himself  in  r^i;ard 
to  the  proceedinge  and  practice  of  it^ 
Courts,  and  to  have  agreed  to  Bubmit  to 
the  precedents  which  these  establish. 
The  respondents  were,  therefore,  justified 
in  referring  to  the  minutes  of  the  Synod 
&om  1831  to  1876,  for  the  purpose  of 
shewing  the  extent  of  the  power  vested  in 
majoritiea  by  the  constitution  of  the 
Church.  The  minutes,  which  were  relied 
upon  by  cotmsel  for  the  respondents,  afibrd 
abundaJat  evidence  to  the  effect  that,  in  all 
matters  whiah  the  Synod  was  competent 
to  deal  with  and  determine,  the  will  of  the 
majority  u  ei^ireesed  by  their  vote  was 
binding  upon  ev^y  member  of  the  Synod, 
a  {Opposition  which  the  appellant  did  not 
dispute.  But  they  contain  nothing  what- 
ever to  shew  that,  in  cases  where  the 
administration  of  Church  property  was 
regulated  by  statute,  the  Synod  ever 
asserted  its  right  to  set  aside  that  legal 
course  of  administration,  and  to  restrain 
dissentient  members  from  challenging  any 
departure  &om  it. 

Their  Lordships  are,  therefore,  of  opimoa 
that  the  appellant  is  entitled  to  have  it 
declared  that,  notwithstajiding  the  provi- 
sions of  the  Quebec  Act  of  1875,  the  con- 
stitation  of  the  board  and  the  administra- 
laon  of  the  Temporalities  Fund  are  still 
governed  by  the  Canadian  Act  of  1858, 
and  that  the  respoodent  board  is  not  duly 
constituted  in  the  terms  of  that  Act ;  and 
to  have  an  injunction  restraining  the  re- 
spondents from  paying  away  or  otherwise 
dispoamg  of  either  the  principal  or  income 
of  the  fund. 

The  appellant,  in  his  application  to  the 
,  asks  a  declaration  to  the 


Court 


effect  that  the  fund  in  question  is  held  by 
the  respondents,  "  in  trust,  for  the  benefit 
of  the  Presbyterian  Church  of  Canada,  in 
connection  with  the  Church  of  Scotland, 
and  for  the  benefit  of  the  ministers  and 
missionaries  who  retain  their  connection 
therewith,  and  who  have  not  ceased  to  be 
ministers  thereof,  and  for  no  otlier  poipose 
whatever."  It  is  obviously  inexpedient  to 
make  any  declaration  of  that  kind.  It 
would  be  a  mere  repetition  of  the  language 
of  the  Act  of  1858,  by  which  the  trust  is 
regulated,  and  would  decide  nothing  as 
between  the  partieB  to  the  present  suit. 

The  appellant  also  seeks  to  have  it 
declared  that  six  reverend  gentlemen  who, 
at  and  prior  to  the  union  of  1875,  were 
members  of  the  FresbytAriau  Church  of 
Canada  in  connection  with  the  Church 
of  Sootland,  have  ceased  to  possess  that 
character,  and  that  they  have  no  right  to 
t^e  benefits  of  the  Temporalities  Fund ; 
and  he  concludes  for  an  injunction  against 
tlie  respondent  corporation  making  any 
payment  to  them.  Their  Lordships  are  of 
opinion  that  these  are  matters  wluch  can- 
not be  competently  decided  in  the  present 
action.  Their  decision  depends  upon  the 
answer  to  be  given  to  the  question.  Which 
Church  oraggr^^te  of  Churches  is  now  to 
be  considered  as  being  or  represenlang  the 
Presbyterian  Church  of  Canada  in  connec- 
tion with  the  Church  of  Scotland,  within 
the  meaning  of  the  Act  22  Vict.  c.  66 1 
But  the  two  Churches  which  appear  &0111 
the  record  to  have  rival  claims  to  that 
poffltion  are  not  represented  in  this  action ; 
and,  of  the  six  ministers  whose  pecuniary 
interests  are  assailed  by  the  appellant,  he 
has  only  called  one,  the  Reverend  Br. 
Cook,  as  a  respondent.  That  question  be- 
tween the  Churches  most  be  determined 
somehow  before  a  conBtitutiooal  board  can 
be  elected;  and,  unless  the  Dominion 
Parliament  intervenes,  there  will  be  ample 
opportunity  for  new  and  protracted  litiga- 
tion. It  cannot  be  determined  now, 
because  the  appellant  bos  not  asked  any 
order  from  the  Court  in  regard  to  the 
formation  of  the  new  board,  and  has  not 
made  the  individuals  and  religious  bodies 
interested  parties  to  this  cause. 

Substantia]  success  being  with  the  ap- 
pellant, he  must  have  his  costs  as  against 
the  respondents.     But  their  Lordahips  are 
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of  opinion  that  neither  the  respondents' 
own  cofitSy  nor  those  in  which  they  are 
found  liable  to  the  appellant,  ought  to 
come  ottt  of  the  trust  fund,  which  they  are 
holding  and  administering  without  legal 
title.  The  appellant's  costs  must  therefore 
be  paid  by  the  members  of  the  respondent 
corporation  as  individuals. 

Their  Lordships  will,  accordingly, 
humbly  advise  Her  Majesty  that  the 
judgment  under  appeal  ought  to  be  re- 
versed, and  that  the  cause  should  be 
remitted  to  the  Court  of  Queen's  Bench, 
Lower  Canada,  with  directions  to  that 
Court  to  give  effect  to  the  declarations 
recommended  by  this  Board,  and  also  to 
issue  in  the  appellant's  favour  an  injunction 
and  decree  for  costs  as  directed  by  this 
Board. 


Solicitors — Simpson,  Hammond  k  Ck>.,  for  the 
appellant;  Bompas,  Bishop  k  Dodgson,  for 
respondents. 


{THE  HON.  JOHN  CHASTEAUNEUF 
(appellant)  v,  andre  hbnbi 
CAPEYRON  AND-  OTHERS  (r«- 
spond^nts), 

Maurititia — BritUh  Ship — Transfer — 
Sale  by  Licitatian — Merchant  Shipping 
Act,  1854,  8.  58. 

The  sale  of  a  British  ship  by  licitatian 
is  not  a  tra/nsmission  of  a  ship  "  by  any 
lawful  means  other  than  by  a  transfer, 
aod/rding  to  the  provisions  of  this  Act,** 
within  the  meaning  of  section  58  of  the 
Merchant  Shipping  Act,  1854,  and  a 
registrar  of  British  ships  is  not  botmd  to 
register  as  owners  the  purchasers  of  a  ship 
upon  such  a  sale. 

This  was  an  appeal  from  a  judgment  of 
the  Supreme  Court  at  the  Mauritius. 

The  appellant  was  collector  of  customs, 
and,  as  such,  registrar  of  shipping,  at  Port 
Louis,  in  the  Mauritius. 

The  respondents  were  merchants  at  Port 
Louis,  and  naturalised  British  subjects. 

On  the  7th  of  March,  1877,  the  British 
barque  Barentin  was  registered,  at  Port 


Louis,  in  the  books  of  the  appellant  as 
registrar  of  shipping,  and  Aime  Docinthe 
was  at  the  time  sole  registered  owner 
thereof.  On  the  28th  of  June,  1877,  a 
mortgage  of  the  barque  to  Henri  Capey- 
ron,  Emilc  Coeffic  and  John  Ferguson, 
jointly  to  secure  ;^8,000,  with  interest  at 
nine  per  cent.,  was  registered  by  the  ap- 
pellant. 

Subsequently,  one  Eliacin  Fran9ois  died, 
and  among  his  papers  was  discovered  a 
"  centre  lettre,"  as  follows : — 

''  Ee^u  de  M.  E.  Francois  la  somme  de 
six  mille  deux  cent  huit  roupies  pour 
payer  la  barque  Barentin,  payable  avec 
interets  at  12  per  cent.;  je  reoonnais 
que  M.  E.  Francois  possede  la  moitie  du 
Barentin  bien  que  son  nom  ne  figure  pas 
sur  le  registre. 

"Port  Louis,  17  Janvier,  1877. 

"(Sign^)      A.  Docinthe." 

By  the  law  of  the  Mauritius  this  docu- 
ment had  the  effect  of  making  Eliacin 
Francois  joint  owner  with  Aim6  Docinthe 
of  the  Barentin, 

One  of  the  heirs  of  Eliacin  Francois 
thereupon  commenced  a  suit  in  the  Su- 
preme Court  against  Aim6  Docinthe  and 
the  other  heirs  of  Eliacin  Francois  for  a 
sale  by  licitation  of  the  barque,  and  on 
the  6th  of  November,  1878,  such  sale  was 
ordered  by  the  Court. 

The  sale  took  place  before  the  Master  of 
the  Supreme  Court  in  accordance  with  the 
rules  of  the  Court,  and  the  barque  was 
sold  to  the  respondents  and  the  money 
was  pcdd  into  Court. 

The  respondents  then  applied  to  the 
appellant  to  register  their  names  as  owners 
of  the  barque  under  the  Merchant  Ship- 
ping Act,  1854,  and  to  erase  the  entry 
relating  to  the  mortgage.  The  appellant 
refused  to  register  the  respondents  as 
owners,  on  the  ground  that  a  bill  of  sale 
and  declaration  of  ownership  and  the 
mortgage-deed,  with  a  receipt  for  the  mort- 
gage-money indorsed  thereon,  were  not 
produced,  and  that  there  had  been  no 
sufficient  compliance  with  the  provisions 
of  the  Merchant  Shipping  Act,  1854. 

The  Supreme  Court,  on  the  13th  of 
March,  1879,  granted  a  rule  calling  on 
the  appellant  "  to  shew  cause  why,  as  col- 
lector of  customs,  he  should  not  register 
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Chu9teatineuf  v.  Capeyron, 

in  his  books  the  British  barque  the  Bar 
rentin  under  the  name  of  Capeyron  and 
Delange,  of  Port  Louis,  merchants,  who 
had,  according  to  a  judgment  of  adjudica- 
tion of  the  Master  of  this  Court,  purchased 
the  same  on  a  sale  by  licitation." 

On  the  17th  of  April,  1879,  the  Supreme 
Court  ordered  the  appellant  to  register  in 
his  books  the  barque  under  the  name  of 
Messrs.  Capeyron  and  Delange,  upon  the 
production  of  the  memorandum  of  condi- 
tions under  which  the  sale  by  licitation 
took  place  before  the  Master  of  the  Su- 
preme Court,  together  with  the  award  of 
that  officer,  and  upon  Messrs.  Capeyron 
and  Delange  making  and  signing  the  decla- 
ration and  statement  required  by  section 
58  of  the  Merchant  Shipping  Act,  1854, 
and  the  form  marked  H  in  the  schedule 
thereto.  And  it  was  further  ordered  that 
the  appellant  should  erase  from  his  books 
the  inscriptions  which  appeared  therein 
against  the  ship,  the  creditors  having  ac- 
cepted to  exercise  their  rights  upon  the 
sale  price  deposited  with  the  Master  of  the 
Supreme  Court. 

From  this  order  the  appeal  was  brought. 

The  Attorney-General  {Sir  R,  James), 
and  A.  L,  Smith,  for  the  appellant. — The 
transfer  of  a- ship  or  of  any  share  therein 
by  sale  must  be  by  bill  of  sale  in  accord- 
ance with  the  Merchant  Shipping  Act, 
1854,  and  not  otherwise.  The  E^;istrar 
cannot  be  required  to  register  any  transfer 
by  sale  unless  there  be  produced  to  him 
such  bill  of  sale,  and  a  declaration  required 
by  section  56  of  the  said  Act.  The  pro- 
duction of  a  memorandum  of  the  condi- 
tions of  a  sale  by  licitation,  together  with 
the  award  of  the  Master  of  the  Supreme 
Court  thereon,  and  of  the  declaration  re- 
quired by  section  58  of  the  Merchant 
Shipping  Act,  1854,  is  not  a  sufficient 
compliance  with  the  provisions  of  the  Act 
to  entitle  the  party  producing  such  docu- 
ments to  be  registered  as  owner.  The 
proceedings  which  took  place  with  respect 
to  the  Barentin  did  not  constitute  a  trans- 
mission of  the  property  in  the  Barentin,  or 
any  share  therein,  to  the  respondents, 
within  the  meaning  of  section  58  of  the 
Merchant  Shipping  Act,  1854. 

They  referred   to  Curtis  v.  Perry  (1), 

(1)  6  Ves.  739. 


Ex  parte  YaUop  (2),  and   The  Liverpool 
Borough  Bank  v.  Turner  (3). 
The  respondents  did  not  appear. 

Sib  Babmeb  Peacock  delivered  the 
judgment  of  their  Lordship  (4)  : — ^This  is 
an  appeal  from  a  rule  made  by  the  Supreme 
Court  of  Mauritius,  whereby  it  was  ordered 
that  the  collector  oi  customs  at  Port 
Louis  in  Mauritius  do  register  in  his  books 
the  British  barque  Barentin  under  the 
name  of  Messrs.  Capeyron  and  Delange  of 
Port  Louis,  and  whereby  it  was  further 
ordered  that  the  said  collector  of  customs 
do  erase  from  his  books  the  inscriptions 
which  appear  therein  against  the  sud 
ship,  the  creditors  having  accepted  to 
exercise  their  rights  upon  the  side  prioe 
deposited  with  the  Makter  of  the  Court 
That  rule  was  obtained  upon  the  applica- 
tion of  Messrs.  Capeyron  and  Delange,  the 
respondents,  who  clsomed  as  purchasers  of 
the  barque  at  a  sale  by  lidtation. 

The  appellant  was  the  collector  of  cus- 
toms at  Port  Louis,  and  in  that  capacity 
was  registrar  of  British  ships  at  that 
port.  The  barque  was  a  Briti^  ship,  and 
was  registered  at  Port  Louis  in  the  name 
of  Aim^  Dodnthe,  a  British  subject,  as 
the  sole  proprietor  thereof,  and  in  the 
names  of  Henry  Capeyron,  Emile  Coeffic, 
and  John  Ferguson,  as  joint  mortgagees, 
for  j$8,000,  wiUi  iuterest  at  nine  per  cent. 

The  sale  by  licitation  was  oniered  by 
the  Supreme  Court  in  a  suit  in  whi(^ 
Marie  L^nie  Lilia  Fran9oiB,  as  one  ci 
the  heiresses  of  Mens.  Miacin  Frangois 
deceased,  was  plaintiff,  and  Aim6  Docin- 
the,  the  registered  owner  of  the  barque, 
and  the  guardian  and  sub-guardian  respec- 
tively of  certain  minors,  heirs  of  the  said 
Jean  Eliacin  Francois,  were  defendants. 

In  the  order  for  the  sale  made  in  that 
suit  it  was  directed  to  take  place  before 
the  Master  of  the  Court  according  to  law, 
and  in  the  conditions  under  which  the 
sale  was  directed  by  the  Court  to  take 
place,  the  sale  was  described  as  a  judicial 
sale  as  r^ards  the  heirs  Fran9oiB,  and  by 
licitation  as  regards  wAim^  Dodnthe,  of  the 

(2)  16  Ves.  60. 

(3)  1  Jo.  &  H.  169 ;  29  Law  J.  Bep.  ChaDC  827. 

(4)  Sir  Montague  Smith ;  Sir  Robert  P.  Col- 
lier ;  Sir  B.  Peacock  ;  Sir  Richard  Coach ;  Sir 
Arthur  Hobhouse. 
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barque  Barenl/m,  therein  described  as  be- 
longing for  one-half  to  the  estate  and  suc- 
cession of  the  late  Jean  Eliacin  Fran9ois, 
and  the  other  half  to  Aim6  Docinthe. 
Neither  the  judgment  of  the  Supreme 
Court,  by  which  the  sale  was  ordered,  nor 
the  grounds  upon  which  it  was  based,  are 
before  their  Lordships.  The  registrar  was 
ordered  to  register  the  barque  under  the 
names  of  the  respondents  upon  the  pro- 
duction of  the  memorandum  of  conditions 
under  which  the  sale  by  licitation  took 
place  before  the  Master,  together  with  the 
award  of  that  officer,  and  upon  the  making 
and  signing  by  the  respondents  of  the 
declaration  and  statements  required  by 
section  58  of  the  Merchant  Shipping  Act, 
1854,  and  by  form  marked  H  in  the  sche- 
dule thereto. 

It  would  be  unnecessary,  even  if  their 
Lordships  had  the  means  for  so  doing,  to 
enquire  into  the  validity  of  the  order  for 
sale;  that  order  was  binding  upon  the 
parties  to  the  suit,  and  the  substantial 
question  to  be  det^mined  in  this  appeal 
is,  whether  the  registrar  of  British  ships 
was  bound  to  register  as  owners  of  the 
barque  the  purchasers  under  the  award  of 
the  Master  made  upon  the  sale  by  licitsr 
tion.  Their  Lordships  have  had  the  benefit 
of  the  arguments  of  the  learned  Attorney- 
General  and  Mr.  Smith  on  behalf  of  the 
appellant,  but  the  respondents  did  not  ap- 
pear. Their  Lordships  have  carefully  con- 
sidered the  case,  and  have  arrived  at  the 
conclusion  that  the  recdstrar  was  riirht  in 
refosing  to  agister  ^e  responded  as 
owners  of  the  barque,  and  to  erase  from 
his  books  the  inscriptions  contained  in  the 
register  against  the  barque  in  the  names 
of  the  mortgagees. 

The  detennination  of  the  question,  so 
far  as  it  relates  to  the  obligation  on  the 
part  of  the  registrar  to  register  the  re- 
spondents as  owners,  depends  principally 
upon  the  proper  construction  of  sections 
55  and  58  of  the  Merchant  Shipping  Act) 
1854  (17  &  18  Vict,  a  104). 

Section  55  enacts  that  a  registered  ship, 
or  any  share  therein,  when  disposed  of  to 
persons  qualified  to  be  owners  of  British 
ships,  shall  be  transferred  by  bill  of  sale, 
and  such  bill  of  sale  shall  contain  such 
description  of  the  ship  as  is  contained  in 
the  certificate  of  the  surveyor,  or  such 
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other  description  as  may  be  sufficient  to 
identify  it  to  the  satisfaction  of  the  regis- 
trar, and  shall  be  according  to  the  form 
marked  E  in  the  schedule  to  the  Act,  or 
as  near  thereto  as  circumstances  permit, 
and  shall  be  executed  by  the  transferrer 
in  the  presence  of,  and  be  attested  by,  one 
or  more  witnesses.  By  section  57  it  is 
enacted  that  every  biU  of  sale  for  the 
transfer  of  any  registered  ship,  or  of  any 
share  therein,  when  duly  executed,  shall 
be  produced  to  the  registrar  of  the  port 
at  which  the  ship  is  registered,  together 
with  the  declaration  required  by  section  56 
to  be  made  by  a  transferee,  and  that  the 
registrar  shall  thereupon  enter  in  the 
register-book  the  name  of  the  transferee  as 
owner  of  the  ship  or  share  comprised  in 
such  bill  of  sale.  By  section  58  it  is 
enacted  that  if  the  property  in  any  ship, 
or  in  any  share  therein,  becomes  trans- 
mitted in  consequence  of  the  death  or 
bankruptcy  or  insolvency  of  any  regis- 
tered owner,  or  in  consequence  of  the 
marriage  of  any  female  registered  owner, 
or  hy  amy  lawful  means  other  than  by  a 
transfer  according  to  the  provisions  of  this 
Act,  such  transmission  shall  be  authenti- 
cated by  a  declaration  of  the  person  to 
whom  such  property  has  been  transmitted, 
made  in  the  form  marked  H  in  the 
schedule  to  the  Act,  and  containing  the 
statements  thereinbefore  required  to  be 
contained  in  the  declaration  of  a  trans- 
feree, or  as  near  thereto  as  circumstances 
permit,  and  in  addition  a  statement  de- 
scribing the  manner  in  which  and  the 
party  to  whom  such  property  has  been 
transmitted. 

The  form  marked  H  contains  forms  ap- 
plicable to  the  cases  of  bankruptcy,  insol- 
vency, death  and  marriage  respectively, 
but  no  form  applicable  to  any  other  means 
of  transmission.  In  each  of  these  cases, 
the  marriage,  the  bankruptcy  or  insol- 
vency, or  the  death  of  the  registered  owner 
has  to  be  declared,  and  by  section  59  the 
declaration  has  to  be  accompanied  with 
the  proof  required  by  that  section  of  the 
transmission  by  such  means  of  the  pro- 
perty in  the  ship  or  in  the  share  thereof 
from  the  registered  owner  to  the  person 
entitled  by  such  transmission ;  and  then, 
by  section  60,  it  is  enacted  that  the  regis- 
trar, upon  the  receipt  of  such  declaration 
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Ao  accompanied  as  aforesaid,  shall  enter 
the  name  or  names  of  the  person  or  per- 
sons entitled  under  such  transmission  in 
the  register-book  as  the  owner  or  owners 
of  the  ship  or  share  therein  in  respect  of 
which  such  transmission  has  taken  place, 
and  such  persons,  if  more  than  one,  shall^ 
however  numerous,  be  considered  as  one 
person  only  as  regards  the  rule  therein- 
before contained  relating  to  the  number  of 
persons  entitled  to  be  registered  as  owners. 
The  latter  portion  of  the  section  refers  to 
the  enactment  in  section  37,  that,  subject 
to  the  provisions  with  respect  to  joint- 
owners  or  owners  by  transmission,  not 
more  than  thirty-two  individuals  shall  be 
entitled  to  be  registered  at  the  same  time 
as  owners  of  any  one  ship. 

So  strictly  were  the  provisions  of  the 
earlier  statutes  relating  to  the  transfer  of 
British  ships  interpreted,  that  it  was  held 
by  Lord  Eldon  that  the  doctrine  of  implied 
trust  in  a  Court  of  equity  could  not  be 
extended  to  the  case  of  a  British  registered 
ship  where  the  title  accrued  by  an  cuA  of 
the  parties  other  than  a  transfer  made  in 
accordance  with  the  provisions  of  the 
Merchant  Shipping  Acts — see  Ex  parte 
YaOop  (2)  and  Curtis  v.  Perry  (1).  His 
Lordship,  however,  drew  a  clear  distinction 
between  such  a  case  and  a  trust  implied  by 
law  not  arising  out  of  an  act  in  which  the 
parties  claiming  the  beneficial  interest  had 
joined. 

In  the  case  of  Curtis  v.  P&rry  (1),  his 
Lordship,  at  p.  746,  said,  ''  I  desire  it  to 
be  distinictly  understood  that  I  give  no 
opinion  upon  the  effect  of  these  two  Acts 
of  Parliament  in  cases  of  trusts  implied  by 
law  and  not  arising  out  of  an  act  in  which 
the  contracting  parties  join."  And  again, 
in  Ex  parte  YaUop,  **  The  case  of  Curtis  v. 
Perry f  though  it  does  not  rule  this  case, 
furnishes  a  strong  intimation  of  my  opinion 
that  the  distinction  between  trusts  by 
operation  of  law  unconnected  with  acts 
of  the  persons  claiming  ijUerests,  and  trusts, 
in  a  sense  perhaps  by  operation  of  law, 
but  arising  out  of  acts  of  the  parties  not 
regulated  by  the  Act  of  Parliament^  is 
founded  on  principle." 

The  decision  in  Ex  parte  TaUop  (2)  was 
followed  in  the  case  of  The  Liverpool  Borough 
Bamk  v.   Twmer   (3),  decided   by   Lord 


Hatherley,   then   Yioe-Chanoeilor  Wood, 
upheld  on  appeal  by  Lord   Campbell  in 
1  Maritime  Law  Cases,  p.  2L     In  that 
case  the  Yioe-Chanoellor  pointed  oat  a 
distinction  between  the  Merchant  Shipping 
Act,   1854,  and    the    former   statutes — 
namely,  that  in  the  former  statutes  the 
Legislature  declared  that  an  unregistered 
contract  should  have  no  effect  at  law  or  in 
equity,  and  that  those  words  were  left  out 
in  the  Act  of  1854,  and  this  after  they  had 
been  the  subject  of  express  decision  (p.  171). 
But,  notwithstanding  that  distinction,  it 
was  held  that  an  unregistered  contract  to 
assign  an  interest  in  a  ship,  when  required 
as  a  security  for  past  and  future  advances, 
was  inoperative  even  in  equity.     In  his 
j  udgment  in  that  case  Yioe-CluknoeUor  Wood 
referred  to  section  58  with  reference  to 
the  contention  that  the  Legislature,  in  the 
Act  of  1854,  intended  to  depart  from  its 
general  policy  of  requiring  all  transfers  to 
be  eflEected  by  the  specified  methods;  he 
said,  **  The  phrase  winch  strikes  me  as  the 
strongest  in  favour  of  such  a  contention  is 
that  which  is  found  in  the  58th  section, 
which  speaks  of  the  transmission  of  the 
property  in  a  ship  by  death,  bankruptcy, 
marriage,  or  by  any  lawful  means  other 
than  by  a  transfer  according  to  the  pro- 
visions of  this  Act.     That  is  certainly  a 
very  strong   expression,   but  the  phrase 
must  be  looked  at  in  connection  with  the 
context,  because  the  transmission  \b  di- 
rected to  be  authenticated  by  a  dedaiatioii 
in  the  form  marked  H  in  the  schedule 
which  contains  forms  of  statement  that  the 
owner  is  a  natural  bom  subject,  and  also 
certain  forms  applicable  to  the  ^'trans- 
mission by  death,  marriage,   bankraptcy 
and  insolvency."    Then,  after  referring  to 
sections  59  and  60,  his  Honour  proceeded 
— "  It  is  clear  that  these  provisions  cannot 
possibly  apply  to  a  contract  for  the  sale 
of  a  ship,  and,  whatever  may  have  been 
pointed  at  by  the  words  '  transmiawon  by 
any  lawful  means  other  than  by  a  transfer 
according  to  the  provisions  of  this  Act,'  it 
could  not  have  been  intended  that  any 
person  should  be  at  liberty  to  go  to  the 
registrar  with  a  contract  for  sale  in  his 
possession,   and    insist    upon    having    it 
registered." 

The  above  dedsionB  are  refened  to  not 
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for  the  purpose  of  shewing  that  a  beneficial 
interest  oannot  now  be  created  by  implica- 
tion or  by  a  contract  neither  registered  nor 
made  according  to  the  provisions  of  the 
Merchant  Shipping  Act,  1854,  but  for  the 
di(^  of  and  the  principles  laid  down  by 
the  learned  Judges  in  construing  the  earlier 
statutes.  The  law  has  been  altered  by  the 
25  &  26  Yict.  c.  3.  s.  63,  passed  since  those 
cases  were  decided.  By  that  section  it  is 
enacted  that  the  expression  '' beneficial 
interest,**  whenever  used  in  the  second 
part  of  the  principal  Act  (that  is,  the  Act 
of  1854),  includes  interestB  arising  under 
contract  and  other  equitable  interests,  and 
the  intention  of  the  said  Act  is  that  with- 
out prejudice  to  the  provisions  contained 
therein  for  preventing  notice  of  trusts  from 
being  entered  in  the  register  book,  or  re- 
ceived by  the  registrar,  and  without  pre- 
judice to  the  powers  of  disposition  and  of 
giving  receipts  conferred  by  the  said  Act 
on  registered  owners  and  mortgagees,  and 
without  prejudice  to  the  provisions  con- 
tained in  the  said  Act  relating  to  the  ex- 
clusion of  unqualified  persons  from  the 
ownership  of  British  ships,  equities  may 
be  enforced  against  owners  and  mortgagees 
of  ships  in  respect  of  their  interests  therein 
in  the  same  manner  as  equities  may  be 
enforced  against  them  in  respect  of  any 
other  personal  property. 

It  may  be  assumed,  for  the  purpose 
of  aigument,  that  as  regards  ordinary 
movables  the  award  of  the  Master  to  a 
purchaser  on  a  sale  by  licitation  vests  the 
property  in  him  without  any  deed  or  other 
conveyance,  and  that  according  to  the 
law  of  Mauritius  there  is  no  distinction 
between  legal  and  equitable  estates.  But 
the  transfer  of  a  British  ship  is  not  governed 
by  the  rules  applicable  to  movables  in 
general,  but  by  the  express  provisions  of 
the  Mmshant  Shipping  Acts,  which  make 
a  clear  distinction  between  the  legal  estate 
and  mere  beneficial  interests  in  a  British 
shk>. 

It  must  be  borne  in  mind  that^  by 
section  43  of  the  Merchant  Shipping  Act, 
1854,  it  is  enacted  that  no  notice  of  a 
trust,  express,  implied  or  constructive, 
ahall  be  entered  in  the  register  book,  or 
receivable  by  the  registrar.  It  may  be 
admitted  that  the  sale  by  licitation  without 
Vol.  61.- P.O. 
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a  conveyance  by  bill  of  sale  created  a  bene- 
ficial interest  in  the  purchasers ;  but  the 
question  is  not  whether  the  sale  by  licita- 
tion created  a  trust  for  or  a  beneficial  in- 
terest in  the  purchasers,  but  whether  it 
created  such  an  interest  in  them  as  ren- 
dered it  compulsory  upon  the  registrar  to 
register  them  as  owners.  That  still  de- 
pends upon  the  proper  construction  of  the 
58th  section  of  the  Act  of  1854. 

Their  Lordships  are  of  opinion  that  the 
words  ''  or  by  any  lawful  means  other  than 
by  a  transfer  according  to  the  provisions  of 
this  Act "  in  that  section  must  be  restricted, 
and  construed  as  comprehending  only  trans- 
missions of  the  same  nature  as  those  pre- 
viously enumerated  in  the  section.  If  this 
were  not  so,  they  would  include  any  as- 
signment by  a  registered  owner  not  made 
according  to  the  provisions  of  section  55 
of  the  Act  of  1854,  and  would  in  effect 
nullify  the  provisions  of  that  section. 

It  must  be  observed  that  there  is  a  clear 
distinction  made  in  sections  55  and  58  be- 
tween a  ''transfer "and  a  "transmission"; 
the  same  distinction  is  also  made  in  sec- 
tions 73  and  74,  and  the  form  L  in  the 
schedule  as  regards  the  transfer  and  trans- 
mission of  mortgages. 

In  their  Lordships'  opinion,  a  trans- 
mission, in  order  to  be  of  the  same  nature 
as  a  transmission  by  bankruptcy,  in- 
solvency, death  or  marriage,  must  be  a 
transmission  by  operation  of  law,  uncon- 
nected with  any  duect  act  of  the  party  to 
whom  the  property  is  transmitted,  and 
that  a  transmission  to  a  purchaser  at  a 
sale  by  licitation  is  not  such  a  transmis- 
sion, inasmuch  as  it  is  connected  with  and 
is  the  direct  consequence  of  an  act  of  the 
person  who  applies  for  the  order,  and 
another  act  of  the  person  who  purdiases, 
and  to  whom  the  property  is  transmitted. 
This  view  of  the  case  is  supported  by 
section  103,  clause  3,  when  read  in  con- 
junction with  section  55 ;  for  if  a  transfer 
by  a  judicial  sale  to  a  purchaser  not  quali- 
fied to  be  the  owner  of  a  British  ship  were 
a  transmission,  there  would  be  no  reason 
for  pladng  him  in  a  different  position 
from  a  purchaser  under  section  55.  In 
the  present  case  the  purchasing  and  pay- 
ing the  purchase-money  for  the  ship  by 
the  purchasers  was  the  act  upon  which 
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the  Master's  award  was  based,  and,  ad- 
mitting that  the  adjudication  and  award 
of  the  Master  passed  a  beneficial  interest 
to  the  purchasers  without  any  farther 
conveyance,  the  interest  was  not  such  as 
to  entitle  them  to  be  registered  as  owners. 

Further,  it  may  be  remarked  that,  so 
long  as  Docinthe  was  registered  as  sole 
owner,  the  interest  of  the  heirs  Francois 
could  not  have  been  such  as  would  have 
entitled  a  purchaser  of  it  under  a  judicial 
sale  to  be  registered  as  the  owner  of  it. 

In  the  case  of  The  Sistera,  heard  before 
the  High  Court  of  Admiralty  in  1804 
(vide  Robinson* 8  AdmiraUy  ReporU^  vol.  v., 
p.  169),  Lord  Stowell  observed :  "  Accord- 
ing to  the  ideas  which  I  have  always  en- 
tertained on  this  question,  a  bill  of  sale  is 
the  proper  title  to  which  the  maritime 
Coorts  of  all  countries  would  look.  It  is 
the  universal  instnunent  of  transfer  of 
ships  in  the  usage  of  all  maritime  countries, 
and  in  no  degree  a  peculiar  title-deed  or 
conveyance  known  only  to  the  law  of 
Engls^d.  It  is  what  the  maritime  law 
expects,  what  the  Court  of  Admiralty 
would,  in  its  ordinary  practice,  always 
require,  and  what  the  L^^ature  of  this 
country  has  now  made  absolutely  neces- 
sary, with  regard  to  British  subjects,  by 
the  regulations  of  the  statute  law."  This, 
no  doubt,  was  before  the  introduction  of 
the  transmiBsion  section,  but  the  remark 
is  applicable  to  all  cases  in  which  ships 
are  transferred  by  pnrchaBe  and  sale,  by 
whomsoever  the  sale  is  effected. 

It  may  be  stated,  in  corroboration  of 
the  view  of  the  case  taken  by  their  Lord- 
ships, that  upon  a  sale  of  a  ship  in  execu- 
tion of  a  judgment  the  sheriff  passes  the 
property  by  bill  of  sale,  and  their  Lord- 
ships understand  that,  although  upon  the 
sale  of  a  ship  by  order  of  the  High  Court 
of  Admiralty  in  a  judgment  m  rem,  the 
vessel  becomes  the  property  of  the  pur- 
chaser, it  is  the  practice  for  the  purdhaser 
to  procure  a  bill  of  sale  from  the  marshal 
or  commissioner,  in  order  to  entitle  him 
to  be  registered  in  aooordanoe  with  the 
Merchant  Shipping  Act,  1854. 

The  above  view  of  their  Lordships 
renders  it  almost  unnecessary  to  say  a 
word  as  to  the  order  to  erase  the  names  of 
the  mortgagees  fix>m  the  register,  except 


that  it  is  clearly  invalid;  but  it  may  be 
pointed  out  that  the  mortgagees  were  no 
parties  to  the  proceedings  for  sale  bj 
licitation ;  that  that  proceeding  was  not  a 
judgmoit  in  rem,]  that  the  mortgagees 
were  not  called  upon  by  the  role  mfi  to 
shew  cause  against  it ;  and  that  the  only 
consent  on  the  part  of  the  mortgagees  to 
forego  their  rights  against  the  ^p,  and 
to  exercise  their  rights  upon  the  sale  price, 
was  upon  the  hearing  of  the  role  mii. 
Such  a  consent  was  not  an  act  which 
would  have  justified  the  registrar  in 
TnA.Tring  an  entry  on  the  register  under 
section  68  of  the  Act  of  1854,  that  the 
mortgage  had  been  discharged;  still  less 
did  it  lender  it  obligatory  upon  him,  or 
even  authorise  him,  to  erase  the  mortgages 
from  the  register.  Such  a  proceeding,  even 
if  the  mortgages  had  been  discharged  in 
the  manner  pointed  out  by  the  Act,  would 
have  been  wholly  unwarranted.  There  is 
no  provision  in  the  Acts  which  anthoriseB 
the  registrar  to  erase  entries  of  mortgages 
upon  &eir  being  discharged,  and  it  would 
be  in  violation  of  the  principle  of  the 
Begistration  Acts  to  erase  any  entries 
which  appear  on  the  face  of  the  register. 

For  the  above  reasons  their  Lordships 
will  humbly  advise  Her  Majesty  to  re- 
scind the  order  above  mentioned,  and  to 
order  that  the  rule  to  shew  cause  of  the 
13th  of  March,  1879,  be  dischaiged,  with 
costs. 

The  respondents  must  pay  the  costs  of 
thisappeaL 


Solicitor— Solicitor  for  the  Treasuy,  for 
appellant. 
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JBE  WBSTKBN  OOTTinTES  RAILWAY 

OOMPAHY  {appeUcmta)  v.  the 

WINB80B  AND  ANNAPOLIS  BAIL- 
WAY  COMPANY  {reapandents). 


Neva  Seotia — BrUnh  North  America 
Act,  1867,wc«km  lO^^—Effect  qf—Frovimr 
cial  Raihiapa — Statutes,  Construction  of— 
Vetted  Eights  qffected  by  Statute. 

The  BrMeh  North  America  Act,  1867, 
by  section  108,  vests  oil  railways  belong^ 
ing  to  the  Province  of  Nova  Scotia  in  the 
Dominion  of  Canada,  Prior  to  the  pass- 
ing of  the  above  Act,  the  resporiierUs 
entered  into  cm  agreement  with  the  rail- 
way authorities  in  Nova  Scotia  to  work 
a  railway  in  that  province,  and  after 
the  passing  of  the  Act  this  agreement  was 
adopted  by  the  Government  of  Ccmada, 
and  the  rcUUcay  continued  to  be  worked  by 
the  respoTidents ;  but  in  consequence  of 
default  in  such  working,  an  Act  was 
passed  by  the  Dominion  Parliament 
authorising  the  transfer  of  the  railway  to 
the  appellants : — Held,  (hat  section  108  of 
the  Act  of  1867  vested  the  railways  of  the 
Province  in  the  Dominion  subject  to  exist- 
ing contracts,  and  that  in  the  absence  of 
express  statutory  provision,  the  railway 
when  transferred  was  still  sttbject  to  the 
contract  entered  into  unth  the  respondents. 

This  was  an  appeal  from  a  judgment  of 
the  Supreme  Court  of  Nova  Scotia  affirm- 
ing a  judgment  of  the  Judge  in  equity  in 
that  Court,  in  a  suit  in  which  the  respon- 
dents were  plaintiflb  and  the  appellants 
were  defendants. 

The  object  of  the  suit  was  to  obtain  a 
declaration  of  the  respondents'  title  to  a 
railway  in  Nova  Scotia,  called  the 
*'  Windsor  Branch  Eailway,"  and  to  recover 
possession  of  the  same. 

The  facts  of  the  case  were  as  follows  : — 
By  a  statute  of  Nova  Scotia,  17  Vict.  c.  1, 
provision  was  made  for  the  construction 
and  maintenance  of  a  railway  from  Hall- 
ux to  the  frontier  of  New  Brunswick, 
with  branch  lines. 

In  pursuance  of  another  Act  of  the 
colony,  28  Yict.  o.  23,  an  agreement  was 
on  the  22nd  of  November,  1866,  made 
between  the  Chief  Commissioner  of  Bail- 


ways  in  the  colony  and  the  respcmdents 
for  the  construction  of  the  railway  from 
Windsor  to  Annapolis  ;  and  it  was 
further  agreed  that,  prior  to  the  opening 
of  the  railroad,  a  traffic  arrangement 
should  be  made  between  the  respondents 
and  the  Provincial  Government. 

The  respondent  company  was  incor- 
porated by  an  Act  of  the  Legislatm*e  of 
Nova  Scotia,  30  Vict.  c.  36,  for  the  pur- 
pose of  taking  over  and  carrying  out  this 
agreement. 

By  the  British  North  America  Act, 
1867,  which  came  into  force  on  the  1st  of 
July,  1867,  it  was  provided  by  section 
108  that  "  the  public  works  and  pro- 
perty of  each  province  enumerated  in  the 
3rd  schedule  to  the  Act  shall  be  the  pro- 
perty of  Canada."  The  3rd  schedule  in- 
cluded railways. 

The  respondents  constructed  the  railway 
from  Windsor  to  Annapolis,  and  opened 
the  same  for  traffic  on  the  18th  of  Decem- 
ber, 1869. 

On  the  22nd  of  September,  1871,  the 
Government  of  Canada,  professing  to  act 
under  the  authority  of  the  Act  of  Incor- 
poration, 30  Vict.  c.  36,  executed  an  agree- 
ment with  the  respondents  to  work  the 
branch  railway  for  a  term  of  twenty-one 
years  under  certain  terms  and  conditions. 

The  respondents  failed  to  perform  these 
conditions,  but  they  continued  to  work 
and  manage  the  railway. 

On  the  26th  of  May,  1874,  an  Act  was 
passed  by  the  Parb'ament  of  Canada,  37 
Vict.  c.  16,  authorising  the  transfer  of  the 
branch  railway  to  the  appellants  upon 
condition  that  they  would  extend  the  rail- 
way from  Annapolis  to  Yarmouth.  On 
the  1st  of  August,  1877,  the  Government 
of  Canada  took  possession  of  the  railway 
and  transferred  it  to  the  appellants. 

The  respondents  on  the  10th  of 
October,  1877,  commenced  the  suit 
against  the  appellants  in  the  Supreme 
(>)urt  of  Nova  Scotia,  praying  that  it 
might  be  decreed  and  declared  that  the 
agreement  of  the  22nd  of  September, 
1871,  was  in  no  way  cancelled,  and  that  it 
might  be  declared  that  the  Act  of  the 
Dominion  Parliament,  37  Vict.  c.  16,  in 
no  way  affected  the  rights  of  the  respon- 
dents. 
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The  appellants  demurred  to  the  Bill. 
The  demurrer  was  overruled  with  costs. 

The  appellants  appealed  from  this  judg- 
ment to  the  Supreme  Court,  which  Court 
gave  judgment  dismissing  the  appeal 

From  this  judgment  this  appeal  was 
brought. 

Benjamin,  ©.C,  and  O.  Hardy,  for  the 
appellants. — ^XJnder  the  provisions  of  the 
British  North  America  Act,  1867,  the 
railway  became  vested  in  and  under  the 
jurisdiction  of  the  Dominion  of  Canada,  and 
the  Dominion  Parliament  had  absolute 
control  thereof.  The  Parliament  of  Canada 
had  full  legislative  authority  to  deal 
with  the  railway  as  fully  as  the  Legisla- 
ture of  Nova  Scotia  had  prior  to  Con- 
federation. The  jurisdiction  of  the  Par- 
liament of  Canada  over  the  railway  was 
supreme  and  sovereign,  and  in  the  exercise 
of  its  supreme  and  sovereign  power  it 
could  and  did  vest  possession  of  the  rail- 
way in  the  appelhmts,  and  it  could  and 
did  extinguish  the  then  existing  rights  (if 
any)  of  the  respondents. 

Davey,  Q,C,,  Bompas,  Q.C,  and  Beau^ 
montf  for  the  respondents. — The  Minister 
of  Public  Works  had  power  to  enter  into  the 
agreement  of  the  22nd  of  September,  1871, 
both  under  his  general  statutory  authority 
and  as  carrying  out  the  provisions  of  the 
respondents'  act  of  incorporation.  Such 
agreement  is  still  in  force.  The  statute  of 
1874  conferred  no  rights  upon  the  appel- 
lants until  the  completion  of  their  line, 
and  then  only  such  rights  as  the  Dominion 
Grovemment  possessed,  and  did  not  deal 
with  or  affect  the  rights  of  the  respondents. 
If  the  statute  of  1874,  upon  its  true  con- 
struction, deprived  the  respondents  of  their 
rights  in  the  Windsor  branch  conferred 
upon  them  by  their  act  of  incorporation 
and  the  agreement  of  1871,  the  statute 
was  uUra  vires  the  Dominion  Legisla- 
ture and  void.  The  Dominion  Govern- 
ment, having  provided  for  the  working  of 
the  railway  until  the  completion  of  the 
appellants'  line,  could  not  subsequently 
deprive  the  respondents  of  the  rights  they 
had  so  acquired  for  valuable  consideration. 
They  referred  to  Ward  v.  ScoU  (1),  Bar- 
ringUm^a    Case    (2),    The   ffammersmith 

(1)  3  Campb.  284 

(2)  8  Coke,  US  a. 


Eaihoay  Company  v.  Brand  (3)  and  The 
Metropolitan  Asylum  Distriet  v.  ffiU  (4.) 

Lord  Watson  delivered  the  judgment 
of  their  Lordships  (5) : — 

In  the  present  case,  each  of  the  contend- 
ing parties  claims  the  exdusive  right  to 
possess  and  work  the  Windsor  Brandi 
BaUway,  in  the  Province  of  Nova  Scotia. 
This  line  was  originally  constructed  as  one 
of  the  public  railways  of  the  province,  and 
was  intended  to  be  part  of  a  general 
system  connecting  Hali£Eix  and  other  towns 
of  importance  with  the  frontier  of  the 
Province  of  New  Brunswick.  After  the 
passing  of  the  British  North  America 
Act,  1867,  and  in  accordance  with  its 
provisions,  all  railways  belonging  to  the 
Province  of  Nova  Scotia^  including  the 
line  in  question,  passed  to  and  became 
vested  in  the  Dominion  of  Canada. 

The  Chief  Commissioner  of  Railways 
for  Nova  Scotia,  acting  under  authority 
conferred  upon  him  by  the  Provincial  Act, 
28  Vict,  c  23,  entered,  in  November, 
1866,  into  an  agreement  with  Messrs. 
Punchard,  Barry  &  Clark,  of  London, 
whereby  those  gentlemen  became  bound 
to  make  a  railway,  which  was  to  be  their 
own  property,  fix)m  Windsor,  one  of  the 
termini  of  the  branch  in  question,  to 
Annapolis.  By  that  agreement  it  was 
inter  alia  provided  that,  before  the  new  line 
from  Windsor  to  Annapolis  was  opened  by 
Messrs.  Punchard,  Barry  <fe  Clark,  a  traffic 
arrangement  was  to  be  made  between  them 
and  iiie  Provincial  Government  *'  for  the 
mutual  use  and  enjoyment  of  their  respec- 
tive lines  of  railway  between  Halifox  and 
Windsor,  and  Windsor  and  Annapolis,  in- 
cluding nuining  powers,  or  for  the  joint 
operation  thereof,  on  equitable  terms  to  be 
settled  by  two  arbitrators,  to  be  chosen  by 
the  parties  in  case  of  difference." 

By  an  Act  of  the  Legislature  of  Nova 
Scotia,  passed  upon  the  7th  of  May,  1867 

i30  Vict.  o.  36),  Messrs.  Punchard,  Barry 
I  Clark  were  constituted  a  body  ooiporate, 

(8)  88  Law  J.  Bep.  Q.B.  265 ;  Law  Hep.  4 
H.L.  Cas.  171. 

(4)  60  Law  J.  Bep.  Q.B.  353 ;  Law  Bep.  6 
App.  CajB.  193. 

(5)  Lord  Blackburn ;  Lord  Watson  ;  Sir 
Barnes  Peacock;  Sir  Bobert  P.  CoUieri  Sir 
Arthur  Hobhoose, 
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by  the  name  of  the  Windsor  and  Anna- 
polis Railway  Company;  and  the  agree- 
ment of  Noyember,  1866,  between  them 
and  the  Chief  Commissioner  of  Railways 
was,  by  the  same  Act,  adopted  and  con- 
firmed. 

The  Windsor  Branch  Railway  became 
the  property  of  the  Dominion  upon  the  1st 
of  July,  1867,  being  the  day  appointed  by 
Her  Majesty,  in  terms  of  section  4  of  the 
British  North  America  Act,  for  the  provi- 
sions of  that  Act  coming  into  operation. 
And,  on  the  22nd  of  September,  1871,  the 
Government  of  Canada,  as  then  owners  of 
the  railway,  and  in  implement  of  the  obliga- 
tion to  make  a  ''traffic  arrangement" 
which  is  contained  in  the  agreement  of 
November,  1866,  entered  into  a  new  agree- 
ment with  the  respondents,  the  Windsor 
and  Annapolis  Railway  Company. 

It  is  unnecessary  to  consider  in  detail 
the  whole  terms  of  the  agreement  of  1871. 
Its  provisions,  so  far  as  bearing  upon  the 
present  case,  are  in  substance  these  :  The 
exclusive  use  and  possession  of  the  Windsor 
Branch  Railway  was  made  over  to  the 
respondent  company,  with  running  powers 
over  the  trunk  line,  also  belonging  to  the 
Dominion  Government,  which  connects 
the  Windsor  Branch  with  Halifax.  The 
Dominion  Government  was  to  maintiftin 
the  Windsor  Branch  as  well  as  the  trunk 
line  in  workable  condition,  whilst  the  re- 
spondent company  undertook  to  render 
and  a4)nst  regular  monthly  accounts  of  all 
traffic  carried  by  them  over  these  lines, 
and  to  pay  to  the  Government,  not  later 
than  twenty-one  days  from  the  end  of 
each  month,  one-third  of  their  gross  earn- 
ings from  such  traffic.  The  company  also 
undertook  to  provide  rolling  stock,  and  to 
run  a  certain  number  of  trains  daily,  with 
stated  hours  of  departure  and  arrival,  and 
to  conduct  their  business  and  traffic 
with  impartiality  and  fiedmess.  No  right 
of  re-entry  was  reserved  iu  case  of  the 
company's  failure  punctually  to  make 
payment  of  one-third  of  their  earnings, 
but  it  was  stipulated  (Art.  19)  that  ''in 
the  event  of  the  company  failing  to  operate 
the  railways  between  HalifisLX  and  Anna- 
polis, then  this  agreement  shall  terminate, 
and  the  authorities  may  immediately  pro- 
ceed to  operate  the  railway  between 
Halifax  and  Windsor  as  they  may  deem 


proper  and  expedient."  Last  of  all,  it  was 
provided  that  the  agreement  should  take 
effect  upon  the  1st  of  January,  1872, 
and  continue  for  twenty-one  years,  and  be 
then  renewed  on  the  same  conditions,  or 
upon  such  other  conditions  as  might  be 
mutually  agreed  on. 

In  accordance  with  the  foregoing  agree- 
ment, the  respondent  company  in  January, 
1872,  took  possession  of  and  worked  the 
Windsor  Branch  line.  Shortly  afterwards 
the  monthly  payments  due  to  Government 
fell  into  arrear,  but  these  arrears  were 
paid  in  full  in  November,  1872,  in  conse- 
quence of  a  threat  that  Government  would 
resume  possession  of  the  railway.  During 
the  following  year  the  company  again 
failed  to  make  payment  of  the  third  of 
the  traffic  receipts  which  were  due  to  the 
Dominion  Government,  who  intimated 
that,  unless  all  arrears  were  paid  up  on  or 
before  the  1st  of  October,  1873,  they  would 
resume  possession. 

On  the  22nd  of  October,  1873,  an 
Order  of  the  X^vy  Council  of  Canada  was 
passed,  approving  of  a  report,  dated  the 
2l8t  of  the  same  month,  from  the  Minister 
of  Public  Works,  ''stating  that  the 
Windsor  and  Annapolis  Railway  Company 
had  failed  to  operate  the  railway  known 
as  the  Windsor  Branch,  mentioned  in 
Order  in  Council  of  the  22nd  of  Sep- 
tember, 1871,  and  to  comply  with  the 
other  terms  and  conditions  of  that  Order 
in  Council,  and  now  owe  30,000  dollars  to 
the  Government  of  Canada,  and  though 
repeatedly  called  upon  to  pay  have  fieuled 
to  do  so,  and  recommending  that,  inaBmuch 
as  the  said  company  have  failed  to  operate 
one  of  the  railways  between  ELalifax  and 
Annapolis,  the  Government  of  Canada, 
known  as  'the  authorities'  by  the  said 
Order  in  Council,  do  proceed  immediately 
to  operate  the  railway  between  Halifax 
and  Windsor." 

On  the  same  day  (the  22nd  of  October, 
1873),  the  Governor  General  in  Council, 
subject  to  the  sanction  of  Parliament,  ap- 
proved of  a  proposal  made  by  the  appel- 
lant company  for  a  transfer  to  them  d  the 
Windsor  Branch  Railway,  upon  these  con- 
ditions : — 

"First.  The  said  company  will  under- 
take to  receive  the  said  nulway  and  appur- 
tenances on  the  first  day  of  December,  Auno 
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Domini  eighteen  hundred  and  seventy- 
three,  and  from  that  date  to  work  it 
efficiently  and  keep  the  same  in  repair  at 
their  own  proper  costs  and  charges,  col- 
lecting, receiving  and  appropriating  to 
their  own  use  all  the  tolls  and  earnings  of 
the  same. 

"Secondly.  That  on  the  completion  of 
the  Western  Counties  Railway  from  Yar- 
mouth to  Annapolis  (now  in  course  of 
construction),  the  said  railway  and  appur- 
tenances, from  Windsor  to  the  trunk  line, 
shall  be  and  become  absolutely  the  pro- 
perty of  the  said  Western  Counties  Rail- 
way Company. 

''  Thirdly.  That,  in  consideration  of  the 
premises,  the  said  company  hereby  engage 
to  prosecute  the  work  of  building  the  rail- 
way from  Yarmouth  to  Annapolis,  and 
complete  the  same  with  all  reasonable 
despatch." 

On  the  30th  of  October,  1873,  the 
Governor  General  in  Council  approved, 
subject  as  before  to  Parliamentary  sanction, 
of  a  further  proposal  made  by  the  appel- 
lant  company  in  these  terms  : — 

'<  First.  That  the  Western  Counties 
Railway  Company  shall  carry,  free  of 
charge,  all  passengers  holding  Govern- 
ment tickets,  on  all  their  passenger  trains 
running  between  Halifax  and  Windsor 
Junction. 

'^  Secondly.  That  the  said  company,  or 
their  agents  or  assigns,  shall  have  running 
powers  over  the  Intercolonial  Railway, 
between  Halifax  and  Windsor  Junction, 
with  such  privileges  as  have  been  hitherto 
granted  in  the  agreement  with  the  Windsor 
and  Annapolis  Railway." 

On  the  26th  of  May,  1874,  an  Act  was 
passed  by  the  Parliament  of  Canada  (37 
Yiot.  0.  16),  entitled,  ''  An  Act  to  autho- 
rise the  transfer  of  the  Windsor  Branch  of 
the  Nova  Scotia  Railway  to  the  Western 
Counties  Railway  Company."  The  pro- 
posals  of  the  appellant  company,  which 
were  provisionally  agreed  to  by  the  Orders 
in  Council  of  the  22nd  and  30th  of 
October,  1873,  respectively,  were  set  forth 
at  length  in  schedules  A  and  B  appended 
to  the  Act,  and  are  referred  to  and  sanc- 
tioned by  the  enacting  dauses.  It  will  be 
necessary,  hereafter,  to  examine  this  statute 
more  dosely,  because  the  appellants'  case 
Icnmded  upon  its  provisums,  and 


the  parties  are  widely  at  varianoe  as  to 
their  true  import  and  eflfect. 

Upon  the  22nd  of  June,  1875,  the 
respondent  company  entered  into  an  agree- 
ment with  the  Minister  of  Public  Works 
of  Canada,  by  which  the  company,  on  the 
one  hand,  undertook  to  alter  the  gauge  of 
the  Windsor  and  Annapolis  Railway  from 
five  feet  six  inches  to  Uie  standard  gauge 
of  four  feet  eight  and  a  half  inches,  to 
deUver  to  the  minister  a  certain  quantity 
of  locomotives  and  other  broad  gauge 
plant,  and  to  release  all  claims  and  demands 
against  the  Government  of  Canada  up  to 
the  Ist  day  of  July,  1876.  On  the  other 
hand  it  was  agreed  that,  upon  the  change 
of  gauge  being  effected,  all  arrears  of  traffic 
receipts,  due  by  the  company  to  theGovem- 
ment,  which  had  accrued  up  to  the  1st  of 
January,  1875,  should  be  discharged,  and 
that  the  Minister  of  Public  Works  should 
then  deliver  to  the  company  a  like  quantity 
of  narrow  gauge  engines  and  roUing  stock. 
It  was  furtiier  stipulated  that  the  company 
should,  on  or  before  the  31st  of  July, 
1875,  make  payment  of  the  third  of  gross 
earnings  which  had  accrued  after  the  Ist 
of  January,  1875,  and  that  the  proportion 
of  such  traffic  earnings  due  to  the  Govern- 
ment, and  thereafter  accruing,  should  '^be 
paid  monthly,  as  provided  in  the  said 
agreement  under  whieh  the  company  hold 
and  work  the  branch  as  aforesaid,  which 
(except  as  aforesaid)  is  hereby  declared  to 
be  in  all  respects  in  full  force  and  effidct"  In 
pursuance  of  this  agreement  the  respon- 
dent company  altereid  the  gauge  ci  ^bsar 
line,  and  regularly  made  the  payments 
therein  stipulated,  and  an  exchange  of 
engines  and  rolling  stock  was  also  made  in 
terms  thereof. 

The  respondent  company  remained  in 
full  possession  of  the  Windsor  Kwnch  line, 
and  continued  to  work  the  same,  from 
the  beginning  of  the  year  1872  until  the 
1st  of  August  1877.  On  that  date  the 
Dominion  Government  took  Dosseasian  of 


the  Windsor  Branch  line;  and  on  the  24th 
of  September  following  transferred  tiie 
possession  of  it  to  the  appellant  company 
under  the  agreement  acheduled  to  the 
Canadian  Act  of  the  26th  of  May,  1874. 

The  respondent  company,  upon  the  10th 
of  October,  1877,  filed  a  bill  in.the  Supreme 
Court  of  Nova  Sootia  against  the  appellant 
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company,  wherein  it  was  prayed,  inter  alia, 
that  the  latter  company  ^ould  be  ordered 
to  deliver  up  possession  to  them  of  the 
Windsor  Branch  Bailway.  The  appellant 
company  appeared  and  demurred  to  the 
bill,  but  their  demurrer  was,  on  the  11th 
of  March,  1878,  oyerruled  by  the  Judge  in 
equity,  and  an  appeal  taken  against  that 
judgment  was  dismissed  by  the  Supreme 
Court  sitting  in  Banco  upon  the  29th  of 
August,  1878,  Mr.  Justice  James  alone 
dissenting.  The  cause  then  returned  to 
the  Judge  in  equity,  and  after  the  appel- 
lant company  had  put  in  their  answer,  and 
evidence  had  been  adduced  by  both  parties, 
Mr.  Justice  Bitchie,  upon  the  1st  of  March, 
1880,  gave  judgment  in  flavour  of  the  re- 
spondent company  with  costs;  and  his 
judgment  was  affirmed  with  costs  by  the 
Supreme  Court  of  Nova  Scotia,  on  the  6th 
of  April,  1881,  Mr.  Justice  James  being 
again  the  only  dissentient  Judge. 

Some  of  the  points,  unsuccessfully  main- 
tained by  the  appellant  company  in  the 
Courts  of  Nova  Scotia,  were  not  pressed  in 
the  argument  addressed  to  this  Board.  The 
two  propositions  seriously  maintained  by 
the  appellants  were  these — first,  that  the 
Act  pfiuased  by  the  Parliament  of  Canada 
upon  the  26th  of  May,  1874  (37  Vict. 
c  16),  extinguished  all  right  and  interest 
which  the  respondent  company  had  in  the 
Windsor  Branch  Railway,  by  virtue  of  the 
agreement  of  the  22nd  of  September,  1871, 
and  transferred  to  the  appellant  company 
a  present  right  to  the  exdusive  possession, 
and  a  future  right  to  the  exclusive  pro- 
perty, of  the  said  railway ;  and  secondly, 
that  the  Parliament  of  Canada  had,  under 
the  provisions  of  the  British  North  Ame- 
rica Act,  1867,  ample  legislative  autho- 
rity to  take  away  without  compensation, 
any  right  in  or  relating  to  the  railway 
which  might  be  vested  in  the  respondent 
company,  and  to  transfer  it  to  the  appel- 
lants. It  is  not  disputed  that,  if  either  of 
these  propositions  be  not  well  foxmded,  the 
appellants'  case  must  £GLil. 

The  108th  section  of  the  British  North 
America  Act,  1867,  which  must  be  read 
in  connection  with  the  third  schedule  of 
the  Act,  had  the  effect  of  transferring,  upon 
the  Ist  of  July,  1867,  to  the  Dominion 
of  Canada  all  railways  which  were  the 
property  of  the  Province  of  Nova  Scotia. 


Their  Lordships  are  of  opinion  that  it  had 
not  the  effect  of  vesting  in  Canada  any 
other  or  larger  interest  in  these  railways 
than  that  which  belonged  to  the  province 
at  the  time  of  the  statutory  transfer.  Ac- 
cordingly, the  Dominion  took  the  property 
of  the  Windsor  Branch  Bailway,  subject 
to  the  same  obligation  by  which  the  right 
of  the  Provincial  Qovemment  was  affected 
— ^namely,  to  enter  into  a  traffic  arrange- 
ment with  the  respondent  company,  in 
terms  of  the  agreement  confirmed  by  the 
Provincial  Statute  of  the  7th  of  May, 
1867;  and  it  was  in  pursuance  of  that 
obligation  that  the  Dominion  Government 
ent^^  into  the  agreement  of  the  22nd  of 
September,  1871.  The  agreement  thus 
made  was  valid,  and  must  continue  to  re- 
ceive effect  untU  it  has  been  terminated  by 
the  default  of  the  respondent  company,  by 
the  mutual  consent  of  parties,  or  by  the 
action  of  a  competent  Legislature. 

As  already  stated,  the  appeUant  company 
maintAJns  that  the  agreement  in  question 
has  been  put  an  end  to  by  the  Act  of  a 
competent  Legislature.  In  dealing  with 
that  contention,  it  will  be  convenient  to 
consider,  in  the  first  place,  whether,  on  the 
assumption  that  the  Dominion  Parliament 
had  authority  to  enact  the  37  Vict.  c.  16, 
the  provisions  of  that  Act  do  extinguish 
those  rights  in  relation  to  the  Windsor 
Branch,  which  are  conferred  upon  the 
respondent  company  by  the  agreement  of 
1871. 

The  proposab,  or  provisional  agreements, 
which  are  scheduled  to  the  Act  37  Vict, 
c.  16,  contain  two  distinct  stipulations,  the 
one  relating  to  the  possession  and  use,  and 
the  other  to  the  property,  of  the  Windsor 
Branch  Bailway.  By  the  first,  the  appel- 
lant company  "  undertake  to  receive  the 
said  railway  and  appurtenances  on  the  first 
day  of  December,  Anno  Domini  eighteen 
hundred  and  seventy-three,"  and  to  work 
it  efficiently  thereafter.  Although  the 
company  undertake  to  receive,  there  is  no 
corresponding  obligation  laid  upon  the  Go- 
vernment to  give  them  possession  of  the 
railway,  either  upon  the  1st  of  December, 
1873,  or  at  any  other  specified  date.  By 
the  second  of  tiieee  stipulations  it  is  pro- 
vided that,  upon  the  completion  of  the 
Western  Counties  Bailway,  then  in  course 
of  construction,  from  Yarmouth  to  Anna- 
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polis,  the  Windsor  Branch  Railway  and 
its  appurteuauoos  shall  be  and  become  the 
absolute  property  of  the  appellant  com- 
pany. The  Qovemor  General,  with  advice 
of  hia  GoQDcil,  would  probably  have  been 
entitled,  by  virtue  of  the  administrative 
powers  conferred  upon  him  by  the  12th 
Bection  of  the  Britiah  North  America 
Act,  1867,  to  make  a  valid  agreement  in 
r^;ard  to  the  possession  and  working  of 
the  line ;  but  it  ia,  at  least,  very  doubtful 
whether  he  would  have  had  the  right  to 
alienate  the  property  of  the  line,  without 
the  sanction  of  the  Dominion  Parliament. 
Be  that  aa  it  may,  the  Parliament  did  in- 
terpose upon  the  26th  of  May,  1874,  to 
the  effect,  the  appeJlanta  say,  of  destroy- 
ing the  previously  subeisting  agreement  be- 
tween the  Government  and  the  reapondent 
company. 

Neither  in  the  Act  37  Vict.  c.  16,  nor 
in  the  schedules  appended  to  it,  is  mention 
made  of  the  agreement  of  the  22nd  of  Sep- 
tember, 1871,  or  indeed  of  any  right  or 
interest  of  the  respondent  company  in  the 
Windsor  Branch  Bailway.  The  canon  of 
construction  applicable  to  ench  a  statute  ia 
tliat  it  must  not  be  deemed  to  take  away 
or  extinguish  the  right  of  the  respondent 
company ,  unless  it  appear,  by  ezprees  words, 
or  by  plain  implication,  that  it  was  the  inten- 
tion of  the  Legislature  to  do  so.  That  prin- 
ciple waa  affirmed  in  Barrington'ii  Cast  (2), 
and  waa  recognised  in  the  recent  case  of  The 
River  Wear  Commiaaioners  v.  Adamton  (6). 
Theennucdation  of  the  principle  is,  no  doubt, 
much  easier  than  its  application.  Thus 
Ur,  however,  the  law  appeara  to  be  plain 
—that,  in  oiJer  to  take  away  the  ri^t,  it 
is  not  sufSdent  to  shew  that  the  thing 
sanctioned  by  the  Act,  if  done,  will  of  sheer 
physical  neceeaity  put  an  end  to  the  right ; 
it  must  also  be  shewn  that  the  Legislature 
have  authorised  the  thing  to  be  done,  at 
all  events,  and  irrespective  of  its  possible 
interferenoe  with  existing  rights. 

It  appears  to  their  Lordships  that  there 
is  notmng  in  the  provisions  of  the  Domi- 
nion Act,  37  Yict.  c.  16,  to  warrant  the 
inference  that  the  Parliament  of  Canada 
must  have  intended  thereby  to  enact  that 
immediate  posseesion  ol  the  Windsor 
Branch,  for  tJie  purpose  of  working  it,  was 

(6)  *7  Law  J.  Bep.  Q.B.  193 ;  Law  Bep.  2 
H.L.  App.  T13. 


he  given  to  the  appellant  company, 
under  the  agreements  scheduled,  even 
though  there  should  be  a  subeisting  ar- 
rangement for  the  working  of  the  lin«. 
Indeed,  the  contrary  appears  from  the  2nd 
section  of  the  Act,  to  which  reference  will 
be  made  hereafter. 

The  preamble  of  the  Act  redtee  the  pro- 
posed transfer  of  the  railway  to  the  appel- 
lant company,  and  also  a  resolution  of  the 
Canadian  House  of  Commons,  of  date  the 
23rd  of  May,  1873,  to  the  effect  that  the 
Government  shoold  be  authorised  to  enter 
into  n^tiations  for  the  transfer  of  t}ie 
Windsor  Branch  to  some  reliable  associa- 
tion or  company,  "  upon  condition  that 
such  company  extend  the  railway  from 
Annapolis  to  Yarmouth."  It  makes  no 
reference  to  any  right  belonging  to  or  as- 
serted by  Ae  respondent  company,  nor 
does  it  refer  to  that  part  of  the  sch^uled 
agreement  which  relates  to  the  willingness 
of  the  appellant  company  to  undratake 
to  receive  the  railway  and  ^purtenancee 
upon  the  1st  of  December,  1873.  It  is 
impossible,  therefore,  to  gather  from  the 
terms  of  the  preamble  an  intention  to 
terminate  at  once  any  t«mporary  right  of 
possession  which  might  belong  b>  the  re- 
spondent company.  The  transfer  of  the 
railway  was  obviou.'dy  not  expected  to  take 
place  at  onoa  It  was  dependent  upon  a 
condition  which  might  never  be  fulfilled, 
and  which  admittedly  has  not  yet  been  ful- 
filled— namely,  the  completion  of  the  line 
from  Yarmouth  to  Annapolis  by  the  ap- 
pellant company.  Besides,  the  tnasfer 
of  the  property  of  the  railway  is  nowise 
inconsistent  with  tiie  &ct  of  working 
arrangements  affecting  the  transferor's 
right  continuing  to  aflfect  the  right  of  the 
tranaf^^e. 

Then  comes  the  leading  enactment  <£ 
the  statute,  as  contained  in  section  1, 
which  is  in  these  terms :  "  The  agreements 
hereinbefore  referred  to,  and  set  forth  in 
the  schedules  A  and  B  to  this  Act,  being 
such  as  were  adopted  hj  the  orders  of  the 
Governor  in  CooncU  of  the  twenty-second 
and  thirtieth  days  of  October,  eighteen 
hundred  and  seventy-three,  and  all  the 
matters  and  things  therein  contained,  are 
hereby  approved,  and  declared  to  be  as 
effectual  to  all  intents  and  purposes  as  if 
the  said  agreements  had  been  enterad  into 


Vol.  51.] 


MICHAELB£AS  1881  to  MICHAELMAS  1882. 


49 


Wettsm  Onmties  Hail,  Co.  v.  Windtor  and  AmMpoUs  Bail,  Co» 


in  ptursoanoe  of  snfficient  authority  in  that 
behalf,  given  before  the  adoption  of  such 
agreements  by  Act  of  the  Parliament  of 
Canada." 

It  was  argued  for  the  appellants  that 
the  effect  of  the  preceding  clause  is  pre- 
cisely the  same  as  if  the  Parliament  of 
Canada  had,  prior  to  October,  1873*  passed 
an  Act  authorising  the  Governor  in  Coun- 
cil to  make  an  agreement  with  the  appel- 
lant company  in  terms  of  the  proposals  set 
fortii  in  sofaiedulee  A  and  B.  That  argu- 
ment appears  to  be  well  founded;  but 
what  would  have  been  the  effect  of  such 
antecedent  statutory  authority?  Their 
Lordships  are  unable  to  discover  any  term 
in  the  contract,  contained  in  schedules  A 
and  B,  binding  the  Government  to  give 
the  respondent  company  immediate  posses- 
sion of  the  line,  or  to  transfer  the  pro- 
perty of  the  line,  free  of  all  contracts  or 
arrangements  whatsoever ;  and,  if  such  an 
obligation  cannot  be  inferred  from  the  lan- 
guage of  the  agreements  sanctioned  by  the 
Legislature,  it  is  impossible  to  derive,  from 
the  language  of  this  section,  any  intention 
to  defeat  the  respondent  company's  right  of 
possession. 

It  appeaxB  to  their  Lordships  that,  even 
if  the  terms  of  these  propoffiJs  had  con- 
templated the  immediate  transfer  of  pos- 
■ession  to  the  appellant  company,  that 
would  not  have  been  necessarily  conclu- 
sive against  the  respondents  in  this  appeal. 
There  is  a  great  difference  between  giving 
authority  to  make  an  agreement,  and 
authorising  it  to  be  made  and  fortiiwith 
carried  out  so  as  to  override  and  destroy 
all  private  rights  that  may  stand  in  its  way. 

The  second,  and  only  other  section  of 
the  Act,  provides  that,  until  arrangements 
are  completed  for  giving  possession  of  the 
line  to  the  appellant  company,  for  the 
purpose  of  working  it  until  the  comple- 
tion of  their  line  from  Annapolis  to  Yar- 
mouth, the  Government  shall  have  power 
to  make  such  other  arrangements  as  may 
be  necessary,  **  by  continuing  the  working 
of  the  same  by  the  Windsor  and  Anna- 
polis Bailway  Company,  or  otherwise." 
These  provisions  certainly  do  not  suggest 
that  it  was  in  the  oont^plation  of  Pajv 
liament  that  immediate  possession  oi  the 
Windsor  Branch  Bailway  was  to  be  given 
Vol.  61.— P.O. 


to  the  appellant  company,  for  the  purpose 
of  operating  it;  on  the  contrary,  they  are 
apparently  intended  to  meet  the  case  of 
the  Government  declining  to  give  posses- 
sion of  the  line  to  the  appellant  company 
at  the  time  when  the  latter  had  undertaken 
to  receive  it.  Nor  do  these  provisions  ne- 
cessarily indicate  that,  if  there  should  be 
a  subsisting  working  agreement  with  the 
respondent  company,  or  any  other  com- 
pany, that  agreement  was  to  be  set  aside 
in  order  to  admit  of  the  Government 
making  such  an  arrangement  as  is  pro- 
vided for  in  this  section.  In  case  of  there 
being  no  such  standing  agreement  in  the 
way,  the  powers  conferred  upon  the  Gro- 
vemment  are  veiy  wide ;  and,  even  if  the 
agreement  of  1871  had  been  determined, 
it  is  by  no  means  clear  that  the  agreement 
of  the  22nd  of  April,  1875,  would  not  give 
the  respondent  company  right  to  continue 
their  possession  of  the  line. 

In  the  view  which  their  Lordships  take 
of  the  import  and  effect  of  the  Canadian 
Act,  37  Vict.  c.  16,  it  becomes  unneces- 
sary to  decide  whether,  if  it  had  chosen  to 
do  so,  the  Parliament  of  Canada  would  have 
had  the  power  to  extinguish  the  rights  of 
the  respondent  company  under  the  agree- 
ment of  the  2  2nd  of  September,  187  L  Whe- 
ther that  power  is  given  by  the  provisions 
of  the  British  North  America  Act  to  the 
Dominion  Parliament,  or  to  the  Legisla- 
ture of  Nova  Scotia,  is  a  question  of  diffi- 
culty and  importance ;  but  seeing  that  it 
does  not  arise  for  decision  in  the  present 
case,  their  Lordships  express  no  opinion 
whatever  in  regard  to  it. 

Their  Lordships  will,  therefore,  humbly 
advise  Her  Majesty  that  the  judgments  o£ 
the  Courts  below  ought  to  be  affinned,  and 
the  appeal  dismissed.  The  appellants  must 
pay  the  costs  of  the  appeal. 


SolicitorB  —  Markby,  Stewart  &  Co.,  for  appel- 
lants ;  Bircham  k  Co.,  for  respondents. 
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18R*>   r  VERNON  ALLEN  {appeUomt)   «. 

J         o]i     <        MEEBA    PULLAY  AND  OTHERS 

'    \^     {respondents). 

Stamp — Straits  Settlements — Ordinance 
8,  1873,  ss.  12  and  2^— Evidence. 

Section  26  of  Ordinance  8,  1873  (Straits 
Settlements),  which  provides  for  the  stamp- 
ing of  instruments  which  have  not  been  "  duly 
stamped"  includes  not  only  instruments 
which  a/re  not  stamiped  or  are  insufficiently 
stamped,  but  also  instruments  on  which  by 
inadvertence  the  stamp  has  not  been  can- 
celled in  themarmer  required  by  subsection 
2  of  section  12  of  that  Ordinance. 

This  was  an  appeal  from  a  judgment  of 
the  Supreme  Court  of  the  Straits  Settle- 
ments, reversing  the  decision  of  one  of  the 
Judges  of  the  Supreme  Court,  in  an  action 
brought  by  the  appellant  against  the  re- 
spondents. 

On  the  2nd  of  May,  1877,  the  appellant 
sued  the  respondents  in  the  Supreme  Court 
upon  an  agreement  under  which  the  appel- 
k^t  claimed  to  be  entitled  to  be  paid  cer- 
tain commission  by  the  respondents. 

At  the  trial  before  Mr.  Justice  Wood, 
the  agreement  sued  on  was  put  in  by  the 
appellant  bearing  an  adhesive  revenue 
stamp  of  the  value  of  50  cents,  which 
purported  to  be  cancelled  by  the  figures 
"10/8/75  "  having  been  written  upon  it. 
The  respondents  objected  to  its  reception 
in  evidence,  on  the  ground  that  it  was  not 
duly  stamped  according  to  the  Stamp 
Ordinance  of  the  Straits  Settlements  of 
1873.  The  learned  Judge  upheld  the  ob- 
jection, and  declined  to  receive  the  docu- 
ment in  evidence.  The  case  was  adjourned 
until  the  following  morning,  when  the 
document  was  again  tendered  in  evidence, 
with  the  original  stamp  still  uncancelled, 
but  bearing  an  additional  adhesive  stamp 
of  five  dollars,  which  purported  to  have 
been  placed  on  it  by  the  collector  of 
stamps.  The  respondents  still  objected  to 
the  document  being  received,  but  the 
learned  Judge  overruled  the  objection,  and 
received  it  in  evidence,  and  judgment  was 
given  for  the  appellant. 

The  respondents  appealed  from  this 
judgment  to  the  Supreme  Court,  and  that 
Court  gave  judgment  in  favour  of  the  re- 
spondents. 


From  this  judgment  the  appeal  was 
brought. 

Mayne,  for  the  appellant. — Section  26 
applies  as  well  to  a  defect  in  the  stamp  by 
reason  of  non-cancellation  as  to  a  defect  in 
the  stamp  by  reason  of  insufficiency. 

Arthur  Charles,  Q.C.,  and  MdtMel  Jones, 
for  the  respondents. — The  agreement  was 
not  "  duly  stamped  "  within  the  meaning 
of  the  Ordinance.  Section  26  applies  only 
to  those  cases  where  there  is  no  stamp  or 
an  insufficient  stamp. 

Sib  Richabd  Couch  deliveted  the 
judgment  of  their  Lordships  (1) : — 

The  suit  which  is  the  subject  c^  the  pre- 
sent appeal  is  brought  upon  an  agreement 
made  between  the  plaintiff  and  the  defen- 
dants by  which  it  was  agreed  that  if  the 
plaintiff  should  obtain  the  contract  for 
supplying  the  Dutch  at  Acheen,  through 
Messrs.  Katz  Brothers,  of  Penang,  he  was 
to  hand  over  the  contract  to  the  defen- 
dants, and  that  the  defendants  were  to 
pay  to  the  plaintiff  a  commission  on  all 
payments  for  supplies  at  the  rate  of  2^  per 
cent. ;  and  should  the  defendants  or  any 
one  of  them  get  the  contract,  then  they 
were  to  pay  to  the  plaintiff  2^  per  cent, 
commission  on  all  payments  for  supphes; 
and  further  that  if  the  defendants  or  any 
one  of  the  parties  to  the  agreement  should 
supply  anything  for  the  Dutch  at  Acheen, 
they  agreed  to  pay  to  the  plaintiff  a  com- 
mission of  2^  per  cent.  The  plaintiff's 
case  was  that  the  defendants  became  the 
sub-contractors  for  the  supply  of  cattle  to 
Messrs.  Elatz  for  the  Netherlands  India 
Government  at  Acheen,  and  he  claimed 
payment  of  the  sum  of  8,420  dollars  for 
conunission. 

The  defendants,  in  the  first  instance, 
demurred  to  the  declaration,  which  de- 
murrer was  overruled,  and  they  were 
allowed  to  plead ;  and  having  pleaded  pleas 
which  went  to  the  merits  of  the  case  and 
denied  the  right  of  the  plaintiff  to  recover, 
but  which  are  not  matmal  to  be  considered 
in  this  appeal,  the  case  came  on  for  trial 
before  one  of  the  Judges  of  the  Supreme 
Court  of  the  Straits  Settlements,  Division 

(1)  Lord  Blackbam;  Lord  Watson;  Sir  B. 
Peacock ;  Sir  Robert  P.  Collier ;  Sir  Rtchanl 
Couch ;  Sir  Arthur  Hobhonae. 
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of  PenaDg.  At  the  trial  the  agreement 
was  tendered  in  evidence ;  and  it  appeared 
upon  the  face  of  it  to  hear  a  stamp  of  50 
cents,  with  a  cancellation  only  by  the 
figures  "10/8/75." 

Now  the  Ordinance  8  of  1873,  in  force 
in  the  Straits  Settlements,  provides  by 
section  12  that,  "  No  instrument  liable  to 
stamp  duty  under- schedule  A'' — which 
schedule  included  an  agreement  of  this 
desciiption  — ''  shall  be  deemed  duly 
stamped  unless  the  official  stamp  be  of  not 
less  than  the  proper  amount  of  duty 
required  by  this  ordinance,  and  unless 
such  stamp  shall  have  been  cancelled  in 
the  manner  required  by  this  ordinance  " ; 
which  manner  is  stated  in  the  second  sub- 
section to  be  ''by  the  person  who  shall 
first  execute  the  instrument,  or  issue  or 
deliver  it  out  of  his  hands,  custody  or 
power,  writing  or  marking  in  ink  on  or 
across  the  same  his  name  or  initials,  or  the 
name  or  initials  of  his  firm  or  principal, 
together  with  the  date  of  his  so  writing 
or  marking,  so  that  every  stamp  shall 
be  effectually  cancelled  and  rendered  in- 
capable of  being  used  for  any  other  instru- 
ment.'' The  omission  was  that,  although 
the  date  of  the  cancellation  appeared  on 
the  stamp,  the  initials  had  not  been 
written. 

The  learned  Judge  adjourned  the  trial, 
and  appears  to  have  suggested  that  the 
parties  might,  if  they  thought  fit,  take 
soma  steps  to  remedy  the  defect  under 
section  26  of  the  ordinance ;  and  accord- 
ingly on  the  next  day,  the  trial  being 
resumed,  the  agreement  was  produced 
bearing  upon  the  face  of  it  a  stamp  of  five 
dollan  with  the  date  "27/9/77,"  the 
word  "penalty,"  and  signed  "  S.  Jones," 
he  being  the  collector. 

Here  it  will  be  convenient  to  refer  to 
the  provisions  of  the  ordinance  which  were 
made  use  of  in  getting  this  additional 
stamp  affixed.  Section  25,  by  reason  of 
which  the  document  was  in  the  first  in- 
stance refused  to  be  received  in  evidence, 
provides,  "  Except  as  otherwise  provided 
by  this  ordinance,  no  instrument  for  which 
any  duty  shall  be  payable  under  this 
ordinance  shall  be  received  as  creating, 
transferring  or  extinguishing  any  right  or 
obligation,  or  as  evidence  in  any  civil  pro- 
ceeding in    any  Court  of  justice  in  the 
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colony,  or  shall  be  acted  upon  in  any  such 
Court  or  by  any  public  officer,  or  shall  be 
registered  in  any  public  office  or  authenti- 
cated by  any  public  officer,  unless  such  in- 
strument shall  be  duly  stamped,"  with  a 
proviso  that  it  may  be  admitted  in  evidence 
in  ^  criminal  proceeding,  although  it  may 
not  have  the  stamp  required  by  the 
ordinance.  Then  section  26  says,  "  If  any 
instrument  required  by  law  to  be  stamped 
shall  have  been  signed  or  executed  by  any 
person  without  its  being  duly  stampevl,  and 
special  provision  to  meet  such  case  is  not 
made  in  this  ordinance,  the  collector  of 
stamps,  if  satisfied  that  there  was  no  in- 
tention to  evade  payment  of  the  proper 
stamp  duty,  may  direct  such  instrument  to 
be  properly  stamped  as  follows  : — If  the 
instrument  be  produced  to  the  collector 
within  one  week  from  the  time  of  its 
execution,  it  may  be  properly  stamped  on 
payment  of  a  fine  of  five  dollars,  or  double 
the  amount  of  proper  stamp  duty  if  that 
amount  does  not  exceed  five  dollars.  If 
produced  after  one  week  but  within  three 
months,  a  fine  of  twenty  dollars,  or  four 
times  the  amount  of  proper  stamp  duty 
if  that  amount  does  not  exceed  twenty 
dollars.  If  produced  after  three  months, 
a  fine  of  fifty  dollars,  or  ten  times  the 
amount  of  proper  stamp  duty,  if  that 
amount  does  not  exceed  fifty  dollars."  It 
was  under  the  last  clause  that  the  stamp 
of  five  dollars  in  this  case  was  affixed. 
Upon  the  agreement  being  so  produced 
before  the  learned  Judge  he  held  that  it 
was  admissible  in  evidence :  and  finding 
against  the  defendants  upon  the  questions 
raised  by  the  pleas,  he  gave  j  udgment  for  the 
plaintiff.  From  that  judgment  there  was 
an  appeal  to  the  Supreme  Court  under  a 
provision  in  the  ordinances  which  gives 
an  appeal  on  a  matter  of  law;  and  the 
majority  of  the  learned  Judges  of  that 
Court,  there  being  two  besides  the  Judge 
who  originally  tried  the  case,  held  that  the 
agreement  was  sUll  not  admissible  in 
evidence,  and  reversed  the  judgment  for 
the  plaintiff,  and  directed  a  judgment  to  be 
entered  for  the  defendants.  From  that 
judgment  the  present  appeal  is  brought. 

The  sole  question  is,  whether  this  was 
not  a  case  to  which  section  2G  of  the  ordi- 
nance applied,  and  whether  the  agreement 
was  not,  by  reason  of  the  stimp  having 
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been  affixed  by  the  oollector  under  that 
section,   properly  admitted    in    evidence. 
That  section  is,  in  its  terms,  apparently 
intended   to  apply  to  all  cases  where  the 
document  has  not  been  duly  stamped,  and 
for  which  a  special  provision  had  not  been 
previously  made,  there  being  special  pi-o- 
visions  in  the  ordinance^  for  bills  of  ex- 
change and  other  documents;    and    the 
words    "  without    being    duly  stamped " 
would  include  not  only  cases  where  there 
was  no  stamp  at  all,  or  where  the  stamp 
was  an  insufficient  one,  but  where,  by  in- 
advertence or  accident,  the  stamp  had  not 
been  properly  cancelled.     There  might  be 
many  cases  in  which,  from  some  mistake, 
there  would  not  be  a  cancellation  strictly 
within  the  terms  of  the  section,  and  where 
it  would  be  more  reasonable  to  give  the 
parties  an  opportunity  of  remed3nuig  the 
defect  in  the  stamp  than  even  in  cases 
where  something  had  been  done  delibe- 
rately.    Then,  the  words  '^  not  being  duly 
stamped,"  being    intended  apparently  to 
include  all  those  cases,  the  section  goes  on 
to  say  that  the  oollector,  if  satisfied  that 
there  was  no  intention  to  evade  payment 
of  the  proper  stamp  duty,  may  direct  such 
instrument  to  be  "properly  stamped.     If 
the  word  "  properly "  is  to  be  read,  as  it 
may  fairly  be,  as  meaning,  not  a  stamp  of 
the  proper  amount  but  properly  stamped  in 
all  respects,  not  only  of  the  proper  amount 
but  properly  cancelled,  and  stamped  in  such 
a  way  as  to  make  the  instrument  admissible 
in  evidence,  then  what  may  be  reasonably 
considered  to  be  the  intention  of  the  ordi- 
nance— ^namely,  that  provision  should  be 
made  for  making  documente  which,  through 
some  cause  or  other,  had  not  been  pro- 
perly stamped,  admissible  in  evidence — 
would  be  carried  out.    On  the  other  hand, 
if  the  word  "  properly  "  is  to  have  a  limited 
meaning,  and  is  not  to  be  read  as  ''  being 
duly  stemped,"  the  effect  would  be  this : 
that  an  opportunity  is  given  to  parties  to 
go  to  the  collector  and  to  pay  the  penalty, 
get  the  document  stamped,  and  then,  when 
they  have  got  it  stamped,  if  the  defect  was 
want  of  cancellation,  it  still  could  not  be 
used  in  evidence ;  but  if  the  defect  was  the 
want  of  a  stamp,  it  might  perhaps  be  used. 
The  object  of  this  clause  in  the  ordinance, 
coming  as  it  does  immediately  after  the 
25th  section,  appears  to  their  Lordships  to 


be  to  provide  for  cases  which  it  would  be 
most  reasonable  to  provide  for — namely, 
that  persons  should  not  lose  the  power  of 
suing  upon  an  agreement  or  a  document 
because  there  had  been  some  omission  with 
reference  to  the  stomping  of  it;    that  if 
the  penalty  was  paid^  they  oould  then 
make  use  of  the  document  to  enforce  their 
rights.     This  would  further    appear    to 
have  been  the  intention  from  what  is  done 
by  section   30,   because  the    Legislature 
appears  to  have  provided  in  cases  of  this 
kind  two  modes  of  remedying  the  defect 
The  parties  may  go  to  the  collector,  and 
on  paying  the  penalty  they  may  get  a  do- 
cument stamped  in  such  a  way  that  it  can 
be  made  use  of;  but  if  they  omit  to  do 
that,  if  the  defect  is  not  discovered,  as  it 
may  sometimes  not  be,  until  the  doooment 
is  actually  produced  in  Court,  then  it  is 
provided  that  the  Court  may  receive  in 
evidence  an  instrument  not  bearing  the 
stamp  prescribed  by  the  schedule,  on  pay- 
ment of  the  proper  amount  of  stamp  duty, 
to  be  determined  by  the  Court.  The  Court 
may  do  what  the  collector  might  do,  and 
it  is  observable,  here  that  the  Court  is 
empowered  to  receive  the  document  in 
evidence  upon  payment  of  the  amount  of 
stamp  duty,  but  it  is  not  neoessaxy  before 
it  is  received  in  evidence  that  the  stamp 
should  be  cancelled.     There  is  a  direction 
afterwards  that  the  officer  of  the  Court 
shall  cancel  it ;  but  it  is  not  a  condition 
precedent  to  its  being  received  in  evidenoei 
It  would  be  properly  received,  and  the 
omission  afterwards  to  cancel  it  would  not 
make  it  less  receivable;   it  would  have 
already  been  received.     In  the  case  of  its 
being  produced  in  Court  and  the  penalty 
being  paid,  it  is  to  be  received  in  evidence 
without  the  formal  cancellation  ^ndiidi  it 
is  said  ought  to  have  been  made  under 
section  26,  and  which  oould  not  be  mada 
Why  should  there  be  any  diflforenoe  be- 
tween the  remedy  given  to  the  party  in 
the  one  case  and  in  the  other  t    The  whde 
scope  of  the  provision  appears  to  be  this : 
that  under  section  25,  the  document  being 
declared  not  to  be  receivable  in  evidence 
unless  it  is  duly  stomped,  the  Legislature 
says,  "  Now  ttiat  being  the  state  of  things, 
a  remedy  shall  be  provided ;  and  if  the 
party  pays  the  penalty  which  is  prescribed, 
and  the  stamp  is  affixed,  then  the  docu- 
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ment  may  be  made  use  of.  The  construc- 
tion which  was  put  upon  the  ordinance  by 
the  learned  Judges  of  the  lower  Court, 
instead  of  being  a  reasonable  and  natural 
construction  of  its  provisions,  is  in  reality 
a  forced  one ;  and  some  of  their  observa- 
tions appear  almost  to  shew  that  they  felt 
that  to  some  extent  it  was  a  forced  con- 
struction. 

Their  Lordships  therefore  are  of  opi- 
nion that  the  document  was  properly  re- 
ceived in  evidence  by  the  learned  Judge,  and 
they  will  humbly  advise  Her  Majesty  that 
the  judgment  of  the  Court  on  the  appeal 
be  reversed,  and  that  the  judgment  of  the 
first  Judge  do  stand.  The  respondents 
will  pay  the  costs  of  the  appeal,  and  the 
appellant  will  receive  back  his  deposit. 


Solicitors — Talbot   k    Tasker,    for    appellant  ; 
Walker,  Martiaeau  &  Co.,  for  respondents. 
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MART  ANN  RHODES  {appellant) 

SARAH   ANN     RHODES    {re- 

fpondent), 

WiM — New  Zealand — Matter  Inserted 
by  Fraud  or  Inadvertence — Probate — GoTir 
struetion — Rtdes  /or. 

Matter  proved  to  have  been  inserted  in 
a  tffUl  by  fraud  or  inadvertence  may  be 
rejected  on  probate,  provided  stick  matter 
does  not  affect  the  construction  of  other 
parts  of  the  wiU.  No  distinction  can  be 
drawn  between  words  used  by  a  testator 
himself  amd  those  of  the  draugJUsman  who 
prepares  a  will. 

In  construing  a  wiU  words  are  to  be 
construed  according  to  their  plain  ordi- 
nary meaning^  unless  the  context  shews 
them  to  have  been  used  in  a  different  sense, 
or  unless  this  rule  would  lead  to  some 
fnanifest  absurdity  or  incongruity. 

A  testator  gave  certain  property  to  his 
wife  for  life,  and  the  residue  of  his  estate 
to  the  issue  of  their  marria>ge,  and  ^^Jrom 
and  afier  the  decease  "  of  his  wife  tvithout 
leaving  issue  of  their  marriage  he  gave  his 
estate  to  the  appellant.  TJiere  was  no 
issue  of  the  marriage :  — 

Held,  notvnt^istanding  the  words  "from 


and  after  the  decease"  that  the  appeUant^s 
interest,  regard  being  had  to  the  general 
scheme  and  to  the  several  provisions  of  the 
wUly  vested  imanedicately  on  the  death  of  the 
testator,  and  was  not  postponed  until  the 
death  of  the  wife. 

This  was  an  appeal  from  an  order  of 
the  Supreme  Court  of  New  Zealand 
(Wellington  District). 

The  suit  was  instituted  by  the  appel-. 
lant,  the  natural  daughter  of  and  a  de- 
visee under  the  will  of  William  Barnard 
Rhodes,  of  HighlandJPark,  near  Welling- 
ton, in  New  Zealand.  The  questions 
raised  in  the  suit  were :  (1)  Whether 
the  words  inserted  in  the  probate  of  the 
will,  "  And  from  and  after  the  decease  of 
my  said  wife  without  leaving  issue  of  our 
said  marriage,"  should  be  omitted  there- 
from! and  (2)  What  estate  or  interest 
the  appellant  took  under  the  provisions  of 
the  Willi 

The  testator  died  on  the  11th  of  Febru- 
ary, 1878,  having  executed  a  will  dated 
the  9th  of  February,  1878,  and  probate  of 
the  will  so  executed  was  granted  by  the 
Supreme  Court  to  the  respondent. 

The  material  parts  of  the  will  ^  fully 
set  out  in  the  judgment  of  their  Lord- 
ships. 

The  appellant,  by  her  declaration  in  the 
suit,  alleged  that  the  words  ''  And  from 
and  after  the  decease  of  my  said  wife 
without  leaving  issue  of  our  said  mar- 
riage," had  been  inserted  in  the  residuary 
clause  of  the  said  will  by  error,  contrary 
to  the  instructions  of  the  testator,  and 
had  been  retained  therein  at  the  time  of 
the  execution  of  the  will  without  his 
knowledge  or  approval,  and  had  been  by 
error  included  in  the  said  probate;  and 
she  claimed  that  the  probate  of  the  will 
might  be  recalled,  and  an  amended  pro- 
bate granted,  omitting  such  words  from 
the  residuary  clause  of  the  said  will ;  and 
she  further  claimed  a  declaration  that  she 
was  entitled,  under  the  trusts  of  the  said 
will,  to  the  immediate  possession  and 
enjoyment  of  the  moneys  arising  and  to 
arise  from  the  residuary  estate  of  the  tes- 
tator. 

The  respondent  pleaded  to  the  declara- 
tion. 

The  suit  came  on  for  trial,  and  a  Mr. 
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Hart,  who  prepared  the  will,  was  called 
as  a  witness,  and  produced  a  draft  will 
prepared  hj  him.  He  also  produced  a  fair 
copy  of  the  draft,  prepared  by  him  after 
he  had  read  over  the  draft  to  the  testator. 
It  appeared  that  the  words  **  and  from  and 
after  the  decease  of  my  said  wife  without 
Iccwing  issue  of  our  said  marriage"  did 
not  occur  in  the  draft,  but  in  the  fair 
copy.  Mr.  Hart  stated  that  he  had  in- 
serted the  words  in  the  fair  copy  without 
any  instructions  from  the  testator. 

At  the  conclusion  of  the  trial  the  jury 
were  discharged,  the  parties  agreeing  that 
the  evidence  taken  should  be  turned  into 
a  Special  Case. 

"On    the    23rd  of    August,   1880,    the 
Court  made  a  decree  dismissing  the  suit. 

From  this  judgment  the  appeal  was 
brought. 

Benjamin^  Q,G.y  Horace  Davey,  Q.C.f 
CaraaUf  and  A,  L,  Smith,  for  the  appel- 
lant, referred  to  Jarmin  on  WilU  (1), 
Wilson  V.  Wilson  (2),  Bective  v.  Hodgson 
(3),  Boon  V.  Garnforth  (4),  Dyer  v.  Dyer 
(5),  Davenport  Y,  CoUman  (6),  Simpsonv, 
Hornby  (7),  Simmons  v.  Rudall  (8),  Att- 
toater  v.  AttwcUer  (9)  and  Underhill  v. 
Boden  (10). 

T/te  Attorney-General  (Sir  H,  Jfimes), 
Bi^by,  Q.G.,  and  Jeune,  for  the  respon- 
dent, referred  to  Weatherall  v.  Thornburgh 
(11)  and  Abbott  v.  Middleton  (12). 

Lord  Blackburn  delivered  the  judg- 
ment of  their  Lordships  (13) : — 

The  plaintiff,  Mary  Ann  Rhodes, 
brought  a  suit  in  the  Supreme  Court  of 

(1)  Vol.  i.  p.  304. 

(2)  I  Sim.  N.S.  288. 

(3)  10  H.L.  Cas.  656 ;  33  Law  J.  Rep.  Chanc. 
601. 

(4)  2  Ves.  sen.  277. 
(6)  1  Mer.  414. 

(6)  9  Mee.  &  W.  481. 

(7)  Gilb.  Bxch.  115. 

(8)  1  Sim.  N.S.  116. 

(9)  18  Beav.  330. 

(10)  46  Law  J.  Rep.  Chanc.  266 ;  Law  Rep. 
2  Ch.  D.  494. 

(11)  47  Law  J.  Rep.  Chanc.  658 ;  Liw  Rep. 
8  Ch.  D.  261. 

(12)  7  H.L.  Cas.  68 ;  28  Law  J.  Rep.  Chanc, 
110. 

(13)  Lord  Blackburn;  Lord  Watson;  Sir 
Barnes  Peacock;  Sir  Robert  P.  Collier;  Sir 
Bichard  Coach ;  and  Sir  Arthur  Hobhouse. 


New  Zealand  against  the  executors  and 
trustees  of  the  will  of  William  Barnard 
Rhodes,  deceased,  and  the  parties  who 
took  interests  under  that  will  adverse  to 
her  own,  which  will  had  been  proved,  as  it 
was  executed,  and  she  '^  claims  that  the 
probate  of  the  said  will  be  recalled,  and  an 
amended  probate  granted,  omitting  from 
the  residuary  clause  of  the  said  will  the 
words  '  and  from  and  after  the  decease  of 
my  said  wife  without  leaving  issue  of  oar 
said  marriage.' 

"  And  further,  that  it  may  be  declared 
by  the  decree  of  this  honourable  Court 
that  the  plaintiff  is  entitled,  under  the 
trusts  of  the  said  will,  to  the  immediate 
possession  and  enjoyment  of  the  moneys 
arising  and  to  arise  from  the  residaary 
estate  of  the  testator." 

The  Oourt  pronounced  against  both 
claims,  and  dismissed  the  suit.  Against 
this  decision  the  present  appeal  is  brought. 
It  is  necessary,  first,  to  consider  whether 
the  plaintiff  is  entitled  to  have  the  pro- 
bate amended  by  omitting  the  words 
referred  to;  for  tiie  second  claim,  which 
depends  on  the  true  construction  of  the 
will,  cannot  properly  be  disposed  of  till  it 
is  ascertained  what  forms  the  wilL 

And  their  Lordships,  at  the  dose  of  the 
argument  for  the  appellants,  intimated 
that  they  had  no  doubt  that  this  part  of 
the  dedsion  of  the  Court  was  right,  and 
that  no  ground  had  been  shewn  for  alter- 
ing the  probate. 

The  law  of  New  Zealand,  like  that  of 
England,  requires  that  a  will  should  be  in 
writing,  and  executed  by  the  testator, 
before  witnesses,  in  a  particular  manner. 

When  an  instrument  purporting  to  be 
the  will  of  a  deceased  person  has  been 
executed  by  the  deceased  in  the  proper 
manner,  but  it  is  sufficiently  proved  that 
though  he  executed  the  instrument,  yet 
from  fraud  he  executed  that  which  was 
not  his  will,  there  is  no  difficulty  in  pro- 
nouncing that  the  instrument  is  not  his 
will.  And  it  has  been  held  that  when 
it  is  sufficiently  proved  that  the  instru- 
ment comprised  his  wiU,  but  that  from 
fraud,  or  perhaps  from  inadvertence,  such 
as  that  In  the  Goods  of  Duane  (14),  the 
instrument  which    he  actually  executed 

(14)  2  Sw.&  Tr.590 ;  31  Law  J.  Bep.  P.^  Ad. 
173. 
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contained  also  something  which  was  not 
his  will,  this  latter  part  is  to  be  rejected. 
And  in  such  a  case,  if  this  latter  part  is  so 
distinct  and  severable  from  the  true  part 
that  the  rejection  of  it  does  not  alter  the 
construction  of  the  true  part,  it  has  been 
held  that,  consistently  with  the  statute  of 
wills,  the  execution  of  what  was  shewn  to 
be  the  true  will,  and  something  more,  may 
be  treated  as  the  execution  of  the  true 
will  alone.  A  much  more  difficult  ques- 
tion arises  where  the  rejection  of  words 
alters  the  sense  of  those  which  remain. 
For  even  though  the  Court  is  convinced 
that  the  words  were  improperly  intro- 
duced, so  that,  if  the  instrument  was  inter 
vivos,  they  would  reform  the  instrument 
and  order  one  in  different  words  to  be 
executed,  it  cannot  make  the  dead  man 
execute  a  new  instrument;  and  there 
seems  much  difficulty  in  treating  the  will, 
after  its  sense  is  Uius  altered,  as  valid 
within  the  9th  section  of  7  Will.  4.  and 
1  Vict.  c.  26,  the  signature  at  the  end  of 
the  will  required  by  that  enactment 
having  been  attached  to  what  bore  quite  a 
different  meaning.  It  has  never,  as  far  as 
their  Lordships  are  aware,  been  necessary 
to  decide  as  to  this,  though  the  judgment 
of  Sir  James  Hannen  in  Barter  v.  Barter 
(15)  has  some  bearing  on  it.  And  their 
Lordships  think  it  unnecessary  and  there- 
fore improper  now  to  express  any  opinion 
on  this  question,  for  the  evidence  does  not 
raise  it. 

Mr.  Hart,  who  drew  the  will,  was  called 
as  a  witness,  and  it  is  agreed  that  all  he 
said  was  quite  true.  He  had  received  in- 
structions and  prepared  a  draft  will  in 
which,  thinking  it  impossible  that  the 
dying  man  could  have  children,  he  made 
no  provision  for  them.  The  testator,  on 
this  draft  being  brought  to  him,  desired 
that  the  provisions  in  a  former  will  in 
fisivour  of  lus  issue  should  be  restored.  As 
it  turned  out,  the  testator  died  two  days 
afterwards  and  there  was  no  posthumous 
child,  and  those  provisions  took  no  effect. 
Mr.  Hart  not  only  inserted  the  provisions 
required,  but  prefaced  them  by  the  words, 
''and  from  and  after  the  decease  of  my 
said  wife  leaving  issue  of  our  marriage," 
and  at  the  end  united  them  to  the  subse- 
quent part  of  the  draft  will  by  inserting 
(,15)  Law  Rep.  3  P.  D.  11, 


the  words, ''  and  from  and  after  the  decease 
of  my  said  wife  without  leaving  issue  of 
our  said  marriage."  This  he  did  without 
any  directions  from  the  testator  to  insert 
such  words,  and  having  no  particular  reason 
for  inserting  them,  except  that  he  thought 
they  would  come  in  in  an  ordinary  will. 
He  took  the  will,  when  fairly  copied,  to  the 
testator  for  execution,  and  it  was  read  over 
to  him,  he  being  then  of  disposing  mind, 
though  very  ill.  It  is  now  said  that  the 
effect  of  those  latter  words  was  to  change 
the  whole  effect  of  the  subsequent  part  of 
the  will,  and  so  defeat  the  testator's  in- 
tentions. Whether  those  words  had  that 
effect  or  not  is  a  question  on  which  the 
Supreme  Ck)urt  of  New  Zealand,  consisting 
of  five  Judges,  has  been  divided  in  opinion, 
and  the  same  question  has  occupied  several 
days  of  elaborate  argument  before  their 
Lordships.  It  is  impossible  to  suppose 
that  the  testator  had  an  intelligent  appre- 
ciation of  the  effect  of  these  words  at  all, 
and  Mrs.  Rhodes,  his  widow,  who  ii^  called 
as  a  witness,  says  that  just  after  the  exe- 
cution of  the  will  he  told  her  that  he  could 
hardly  say  he  had  heard  the  will  read  at 
all,  adding,  ''  But  I  think  it  is  sure  to  be 
all  right,  because  Mr.  Hart  is  an  honest 
man,  and  I  trust  him."  This  is  exactly 
the  state  of  mind  which,  without  any  such 
evidence,  their  Lordships  would  have  in- 
ferred to  be  that  of  the  testator. 

Their  Lordships  think  that  there  is  no 
difference  between  the  words  which  a  tes- 
tator himself  uses  in  drawing  up  his  will, 
and  the  words  which  are  horuifide  used  by 
one  whom  he  trusts  to  draw  it  up  for  him. 
In  either  case  there  is  a  great  risk  that 
words  may  be  used  that  do  not  express  the 
intention.  There  probably  are  very  few 
wills  in  which  it  might  not  be  contended 
that  words  have  been  so  used.  However 
this  may  be,  the  Court  which  has  to 
construe  the  will  must  take  the  words  as 
they  find  them. 

Their  Lordships  therefore  proceed  to 
consider  the  claim  of  the  plaintiff  that  it 
may  be  declared  that  the  plsontiff  is  entitled, 
under  the  trusts  of  the  will,  to  the  im- 
mediate possession  and  enjoyment  of  the 
moneys  arising  and  to  arise  from  the  re- 
siduary estate  of  the  testator. 

Whether  she  is  or  is  not  so  entitled  de- 
pends on  the  true  construction  of  the  will. 
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The  same  will  had  been  before  the  Court  of 
Appeal  in  New  Zealand  on  a  case  stated 
under  the  provisions  of  the  New  Zealand 
Stamp  Act.  The  statement  in  that  case  is 
concise,  and  is  as  follows : — 

"  On  the  9th  of  February,  1878,  the  said 
William  Barnard  Rhodes  made  his  last 
will  and  testament,  a  copy  of  which  is 
hereunto  annexed.  Whereby,  after  making 
certain  dispositions  in  favour  of  his  wife, 
Sarah  Ann  Khodes,  and  others,  not  affect- 
ing the  question  at  issue,  he  directed  that 
from  and  after  the  decease  of  his  said  wife 
without  leaving  issue  of  his  said  marriage, 
his  trustees  should  stand  possessed  of  all 
the  undisposed  of  residue  of  his  real  and 
personal  estate  in  trust  for  his  natural 
daughter,  Mar^  Ann,  for  and  during  the 
term  of  her  natural  life,  with  further  pro- 
vision in  case  of  her  death  or  marriage. 

''  The  testator  died  on  the  11th  day  of 
February,  1878,  without  having  revoked 
his  will,  and  the  same  has  been  duly  proved 
in  the  Supreme  Court  at  Wellington. 

"  There  is  no  issue  of  the  marriage  of 
the  testator  with  the  said  Sarah  Ann 
Rhodes,  who  is  still  living. 

<'  The  testator's  natural  daughter  is  still 
unmarried,  and  is  of  the  age  of  twenty-six 
years  or  thereabouts. 

"  The  executors  of  the  said  will  have 
filed  with  the  Commissioner  of  Stamp 
Duties  the  statement  of  property  required 
under  Part  III.  of  the  said  Act,  and  by 
this  statement  it  appears  that  the  value  of 
residuary  estate  wldch  is  alleged  to  be  the 
subject  of  the  above-mentioned  trust  has 
been  assessed  at  272,796/.  0^.  M. 

''  The  dutiable  vaJue  of  this  sum  on  a 
life  of  twenty-six  years  of  age,  at  10/.  per 
centum,  in  aooordanoe  with  the  3rd  schedule 
of  the  said  Act,  is  18,405/.  5«.  bd. 

"  This  duty  has  been  so  assessed  by  the 
Commissioner  in  accordance  with  the  pro- 
visions of  Part  III.  of  *  The  Stamp  Act, 
1875,*  on  the  ground — 

'^That  there  being  no  life  interest  im- 
mediately preceding  that  taken  by  the 
natural  daughter  of  the  testator,  the  duty 
is  payable  immediately  on  his  death,  and 
has  been  paid  by  the  executors  accordingly. 

"  The  Heaton  Park  estate,  valued  at 
74,970/.  17 s.  ed.,  and  Highland  Park 
estate,  valued  at  10,600/.,  have  been  in- 
cluded in  the  foregoing  valuation. 


'^  The  executors  are  dissatuified  with  this 
assessment,  and  appeal  against  the  same 
on  the  grounds  following : — 

''  1.  That,  looking  to  the  terms  of  the 
will,  the  alleged  life-interest  of  the  natural 
daughter  of  the  testator  is  not  in  possessiaay 
but  is  contingent  upon  her  surviviiig  the 
widow  of  the  testator,  and  that,  pending 
the  determination  of  that  contingency,  the 
income  should  be  accumulated  fin*  the 
benefit  of  the  person  or  persons  who 
would  then  be  entitled  thereto. 

"  2.  That '  The  Stamp  Act,  1875,'  makes 
no  provision  for  the  immediate  payment  of 
duty  in  respect  of  unasoertainable  and  oon- 
tingent  future  interests. 

"  The  Commissioner  adheres  to  the  as- 
sessment already  made,  and  the  executon 
have  requested  him  to  state  a  case  as  pro- 
vided by  the  said  Act. 

"  The  questions  for  the  decision  of  the 
Court  under  the  said  Act  are, — 

*'  1.  Whether  the  assessment  made  by 
the  Commissioner  can  be  sustained  under 
Part  III.  of  the  said  Act,  or  whether  he  is 
precluded  from  making  such  assessment  on 
the  grounds  alleged  by  the  executors,  or 
any  of  them  t 

'^  2.  If  the  assessment  made  by  the 
Commissioner  cannot  be  sustained,  what 
duty  ought  he  to  have  assessed  under  the 
said  Act  in  respect  of  the  interest  appearing 
to  be  taken  by  the  natural  daughter  of  the 
testator  under  his  said  will  1 " 

The  copy  of  the  will  annexed  to  this 
case  was,  for  convenience  of  reference, 
divided  into  paragraphs  which  were  num- 
bered. The  will  itself  was  not  so  divided, 
and,  unless  this  is  remembered,  the  division 
into  paragraphs  may  mislead,  especially  as, 
in  more  Instances  than  one,  the  gentleman 
who  divided  the  will  into  paragraphs  has 
broken  into  several  sentences  what  in  the 
will  was  obviously  one  sentence.  But  the 
numbers  of  the  paragraphs  affi>rd  a  con- 
venient mode  of  referring  briefly  to  the 
particular  passage  in  the  will  to  whidi  it 
is  desired  to  call  attention,  and  this  con- 
venience has,  in  the  present  record,  been 
retained,  without  any  disadvantage,  by 
printing  the  will  as  it  actually  was  drawn 
up,  and  printing  on  the  margin  opposite  to 
each  passage  which  had  been  made  a  para- 
graph the  number  which  had  been  attached 
to  that  paragraph,  thus  affording  facility 
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by  use  of  the  figures  to  refer  to  the  passages 
meant,  without  any  risk  of  misleading  by 
its  being  supposed  that  the  testator  had 
broken  up  these  passages  into  separate 
sentences. 

In  the  Court  of  Appeal  in  New  Zealand, 
Mr.  Justice  Williams  answered  the  ques. 
tions  put  in  the  case  on  the  Stamp  Act,  thus : 
— 1.  The  assessment  made  by  the  Commis- 
sioner cannot  be  sustained.  2.  The  duty 
should  be  assessed  only  on  the  life-interest 
taken  by  the  natural  daughter  in  the  bank 
shares  and  corporation  bonds  mentioned  in 
paragraph  40,  and  in  the  land  mentioned 
in  paragraphs  52  and  53.  Mr.  Justice 
Gillies  answered  them, — 1.  That  the  as- 
sessment made  by  the  Commissioner  cannot 
be  sustained,  on  the  ground  that  the  tes- 
tator's natural  daughter  takes  no  life-in- 
terest in  the  residue  until  the  decease  of 
the  widow,  and  even  then  takes  no  life- 
estate  in  Highland  Park  or  Heaton  Park 
estates. 

The  latter  part  of  this  answer  was  on  a 
point  which,  as  far  as  regards  Highland 
Park  estate,  cannot  arise  so  long  as  Mrs. 
Rhodes  continues  to  fulfil  the  conditions 
under  which,  by  the  parts  of  the  will  which, 
for  convenience,  may  be  referred  to  as  para- 
graphs 46,  47,  48  and  49,  she  enjoys  that 
estate.  Miss  Rhodes  can  on  no  construc- 
tion of  the  will  take  an  estate  in  possession 
in  what  is  enjoyed  by  the  widow,  though 
she  may  take  a  vested  estate  in  Highland 
Park  subject  to  the  widow's  interest.  As 
far  as  regards  Heaton  Park  estate  the 
question  does  not  yet  arise,  if  what  is 
given  to  Miss  Rhodes  is  not  to  vest  in 
possession,  till  after  the  decease  of  the 
widow.  But  if  what  is  given  to  Miss 
Rhodes  in  other  property  than  Highland 
Park  vests  at  once  in  her  on  the  death  of 
the  testator,  it  is  necessary  to  say  whether 
Heaton  Park  estate  is  given  to  her  or  not, 
and  both  points  may  be  material  in  con- 
struing the  will.  Mr.  Justice  Gillies 
answers  the  second  question  as  Mr.  Jus- 
tice Williams  did. 

Mr.  Justice  Johnston  did  not  give  spe- 
cific answers  to  the  two  questions,  but  with 
considerable  hesitation  expresses  his  opinion 
thus  :  "  On  the  whole  I  do  not  see  on  the 
face  of  the  will  itself  any  such  distinct 
evidence  of  the  intention  of  the  testator, 
that  his  daughter  (already  provided  for  by 
Vol.  61.— P.O. 


paragraphs  40,  49  and  52)  should  enjoy 
the  residue  before  the  death  of  the  widow, 
as  ought,  in  my  opinion,  to  override  the 
application  of  the  words  of  paragraph  64 
in  their  ordinary  sense  to  the  provisions  of 
paragraph  65. 

**  I  do  not  feel  quite  sure  that  paragraph 
65  applies  to  the  Highland  and  Heaton 
Park  estates,  or  that  if  it  does,  the  autho- 
rities on  distributive  construction  warrant 
the  application  of  the  doctrine  to  paragraphs 
64  and  65. 

"  In  conclusion,  I  wish  it  to  be  under- 
stood that  I  have  formed,  and  that  I  express, 
my  opinion  upon  this  embarrassing  case 
with  much  diffidence  and  uncertainty." 

Mr.  Justice  Richmond,  in  whose  opinion 
Chief  Justice  Prendergast  concurred,  says : 
''In  this  t^ase  the  question  is  whether 
Miss  Rhodes  is  entitled  under  the  will 
of  her  father  to  an  immediate  life-interest 
in  his  residuary,  real  and  personal  estate. 
This,  again,  depends  upon  the  interpretation 
of  words  which  occur  in  more  Uian  one 
part  of  the  will,  and  which,  literally  under- 
stood, would  postpone  the  vesting  in  pos- 
session of  Miss  Rhodes'  estate  until  the 
death  of  the  testator's  widow." 

After  an  elaborate  examination  of  the 
will  and  the  authorities,  he  says:  ''On 
these  grounds,  1  am  of  opinion  that  Miss 
Rhodes  takes  a  life-interest  in  possession 
in  the  whole  estate,  except  Highland  Park, 
and  that  duty  is  to  be  assessed  upon  this 
basis." 

So  that  on  the  construction  of  this  will 
three  of  the  Judges  against  two  hold  that 
the  words  referred  to  did  postpone  the 
vesting  in  possession  of  Miss  Rhodes'  estate 
until  the  death  of  the  widow.  This  de- 
cision was  not  between  the  same  parties, 
and  is  not  in  any  way  res  judicata.  But 
it  was  properly  considered  by  the  Judges 
in  New  Zealand  an  authority  binding  on 
them,  and  therefore  they  refused  to  make 
the  declaration  asked  for. — On  the  appeal 
before  this  Board  the  opinions  of  these 
learned  Judges  were  properly  relied  on 
as  weighty  authorities  in  favour  of  the 
respondent  and  the  appellant  respectively, 
but  they  were  not  and  could  not  be  relied 
on  as  binding  upon  this  Board ;  nor  is  that 
decision  now  before  their  Lordships,  so  that 
they  can  reverse  it.  If  the  decision  of 
their  Lordships  in  the   case  now  before 
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them  should  shew  that  the  opinion  of 
Mr.  Justice  Richmond  waa  the  right  one, 
it  will  follow  that  the  Bevenue  authorities 
in  "Sow  Zealand  have  not  received  pajment 
of  a  large  sum  which  they  ought  to  have 
received ;  bnt  the  Revenue  authorities  must 
take  what  steps  they  think  fit  to  obtaia 
payment  of  it,  notwithstanding  the  previous 
decision  of  tiie  Court  of  Appeal.  If  the 
revenue  laws  of  New  Zealand  ore  framed 
as  carefully  as  tboae  of  this  country,  there 
will  be  little  difficulty  in  their  doing  so. 

The  general  rule  as  to  the  construction 
of  wills  has  often  been  laid  down,  and 
generally  in  terms  not  substantifilly  differ- 
ing from  each  other.  About  thirty  years 
ago  there  did  arise  a  great  difference  in 
opinion  amongst  the  noble  and  learned 
Lords  who  then  sat  in  tbe  House  of  Lords 
as  to  the  manner  in  which  that  rule  should 
be  applied. 

In  Orey  v.  Peanan  (16)  Lord  Gran- 
worth  and  Lord  Weusleydale  came  to  one 
oonclusion  and  Lord  St.  Leonards  to 
another.  The  opinion  of  the  mtyority  pre- 
vailed, and  that  decision  is  binding  on  all 
Courts  (including  the  House  of  Lords  itself) 
on  any  will  similar  to  that  then  in  question. 
Soon  after,  in  AbboU  v.  Middleton  (12), 
a  question  aroee  respecting  the  construc- 
tion of  a  will,  in  which  the  then  Lord 
Ohanoellor,  Lord  Chelmsford,  and  Lord 
St.  Leonards  applied  the  rule  one  way, 
and  Lords  Cranworth  and  Wensleydale  ap- 
plied it  the  other  way  ;  and  consequently, 
there  bang  an  equal  division  of  the 
House,  according  to  the  rule  of  the  House 
of  Lords,  tbe  decision  appealed  against 
stood  affirmed.  But  there  was  not  any 
difference  of  opinion  as  to  what  was  the 
rule  ;  indeed,  it  is  curious  to  observe  that 
Lord  St.  LeonardB,who  was  for  construing 
the  particular  words  as  expressing  an 
intention  different  from  that  which  was 
the  prima  facie  meaning  id  those  words, 
lays  down  the  rale  at  p.  94  more  strin- 
gently than  Lord  Wensleydale,  who  went 
as  for  as  any  one  in  adhering  to  the  literal 
meaning,  does  at  p.  Ill,  where  he  makes 
his  favourite  quotation  from  Warburton  v. 
Loveland  (17).  The  same  question  came 
ftgain  before  the  Lords  in  ThtUuaon   v. 

(16)  6  H.L.  Caa.  61 ;  S6  Law  J.  Rep.  Cbanc. 
*T3. 

(17)  1  Huds.  k  B.  It.  6i8. 


Jiendieiham  (18).  There  was  there  a  dif- 
ference of  opmion  among  the  Judges  who 
were  consulted,  but  there  was  none 
amongst  tbe  Lords.  Lord  Craaworth  says 
(p.  494):- 

"  The  rule  on  which  the  aj^llant 
relies  is  that  nniversally  recognised  and 
acted  on,  namely,  that  words  are  to  be 
construed  according  to  their  plain  ordinary 
meaning,  onless  tbe  context  shews  titem  to 
have  been  used  in  a  difierent  sense,  or 
unless  tbe  rule,  if  acted  on,  woold  lead  to 
some  manifest  absurdity  or  incongniity ; 
indeed,  tbe  latter  branch  of  tbe  rule  is, 
perhaps,  involved  in  the  former ;  for,  sup- 
posing that  the  rule,  if  acted  on,  would 
lead  to  manifest  absurdity  or  inoongmity, 
tbe  context  must  be  considered  b>  shew 
that  tbe  words  oould  not  have  been  used 
in  their  ordinary  sense." 

Lord  Wensleydale  onoe  more  repeated 
tbe  rule  as  laid  down  in  Warbution  v, 
Zoveland  (17),  but  it  is  worth  observing 
that  by  "  an  absurdity "  can  hardly  be 
meant  a  result  which  th»  Court  who  con- 
strued tbe  will  thought  ought  not  to  have 
been  the  intention  of  the  testator.  If 
that  had  been  so,  tbe  Tbellnaon  will  it«lf 
would  have  been  upset.  Lord  St.  Leonards 
says,  p.  509,  that  much  thought  and 
learning  had  been  bestowed  for  the  pur- 
pose of  endeavouring  "  to  connteract,  and 
properly  too,  if  it  could  be  done,  the  am- 
bitious views  of  the  testator,"  but  the 
intention  was  too  clearly  expressed.  Lord 
Cranworth,  therefore,  seems  quito  correct 
when  be  says  that  tiie  latter  branch  d 
tbe  rule  is  bnt  a  means  by  the  context  of 
shewing  that  the  words  were  not  used  in 
their  ordinary  sense,  as  it  is  not  to  be  pre- 
sumed that  tbe  testator  meant  an  ab- 
surdity; but  that  if  it  is  shewn  that  it 
was  intended  to  use  them,  so  as  to  work 
this  absurdity,  that  intention,  if  it  be  not 
ill^^l,  mnst  be  carried  out. 

leaking  this  as  tbe  rule,  it  must  in  every 
will  whero  the  point  arises  be  a  question 
of  more  or  less.  Tbe  Court  has  to  say 
what  was  the  intention  as  appearing  from 
the  whole  will.  Cases  can  be  of  bnt  little 
use,  for  the  words  of  one  will  are  seldom 
tbe  same  as  those  of  another;  but,  no 
doubt,  when  it  has  been  held  ^t  a  par- 

(18)  7  H.L.  Cbs.  429 ;  S8  Law  J.  Bep.  Cbuic. 
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ticular  devise  indicates  an  intention  so 
strong  that  other  words  must  be  strained 
to  give  way  to  it,  that  is  a  great  help  to 
those  who  argue  that  other  words  must 
give  way  to  a  similar  devise ;  and  where 
it  has  been  held  that  some  particular 
words  indicate  so  strongly  an  intention 
that  they  cannot  be  strained  to  give  way 
to  a  general  indication  of  intention,  it  is  a 
help  to  those  who  argue  that  they  should 
not  give  way  now. 

Starting  with  this  as  the  rule  of  law,  it 
seems  that  the  question  now  raised  is 
whether  there  is  an  indication  of  intention 
on  the  whole  will  that  certain  interests 
should  be  vested  immediately  on  the  tes- 
tator's death,  as  regards  the  bulk  of  his 
property  in  possession,  and  as  to  Highland 
Park  estate  subject  to  the  life  interests 
given  in  it,  sufficiently  clear  to  require  the 
Court  which  has  to  construe  that  will  to 
say  that  words  which,  literally  understood, 
would  express  an  intention  to  postpone 
the  vesting  of  those  interests  till  after  the 
death  of  Mrs.  Rhodes,  must  be  construed 
as  expressing  an  intention  consistent  with 
those  interests  being  vested,  though  that 
intention  is  not  that  which,  but  for  the 
context,  would  be  understood  from  the 
words  used  in  their  ordinary  sense,  and  is 
one  which  would  have  been  more  aptly 
expressed  in  other  words ;  or  whether  the 
intention  to  postpone  is  so  clearly  and 
strongly  expressed  that  the  Court  is  re- 
quired to  give  the  words  that  effect,  not- 
withstanding the  other  parts  of  the  will, 
which  tend  to  the  conclusion  that  the 
intention  was  to  vest. 

And  it  seems  impossible  to  answer  this 
question  without  examining  the  whole  will 
at  perhaps  tedious  length.  For  every  in- 
dication of  intention  that  those  interests 
should  vest  adds  great  strength  to  those 
that  go  before  or  come  after.  The  force 
of  the  whole  of  such  indications  taken 
together  is  far  greater  than  the  sum  of  the 
forces  of  each  taken  separately. 

Their  Lordships  think  that  there  is 
enough  to  produce  not  a  mere  conjecture 
that  the  intention  was  to  make  the  estates 
vested,  but  to  produce  in  their  minds  a 
conviction  that  this  was  intended. 

In  order  to  explain  their  reasons  for 
this,  it  is  necessary  to  examine  the  whole 
wilL 


It  is  not  necessary  to  notice  the  earlier 
part  of  the  will,  further  than  to  say  that 
the  testator,  by  a  part  of  the  will  called 
paragraphs  40  to  44,  both  inclusive,  directs 
his  trustees  to  pay  the  income  arising 
from  some  Bank  of  New  Zealand  shares 
and  some  debentures  to  the  separate  use 
of  the  now  appellant,  and  from  and  after 
her  death  to  divide  the  capital  amongst 
her  issue,  but  if  she  die  without  leaving 
any  such  issue,  the  capital  to  fall  into 
his  residuary  estate  with  powers  for  the 
maintenance  and  advancement  of  her 
issue  during  their  minority.  It  is  ma- 
terial to  observe  that  no  power  is  hitherto 
given  to  settle  anything  for  the  benefit  of 
the  husband  of  the  appellant.  The  testator 
next  makes  provisions  for  his  widow,  Mrs. 
Rhodes,  of  which  it  is  only  necessary  to 
observe  that  he  gives  her  an  interest  in 
Highland  Park  estate,  and  an  annuity  of 
2,000/.,  so  long  as  E^e  should  continue 
his  widow,  which  interest  would  neces- 
sarily come  to  an  end  on  her  death; 
though  it  might  come  to  an  end  sooner. 
There  is  an  optional  power  to  set  aside  ten 
acres  of  Highland  Park  estate  for  the  pur- 
pose of  building  a  house  to  be  settled  on 
his  daughter,  ^e  appellant,  for  life,  and 
on  her  husband  for  life,  if  he  survived  her. 
The  remainder  in  Highland  Park  estate  is 
not  yet  disposed  of,  nor  is  Heaton  Park 
estate  disposed  of,  nor  the  residue  of  the 
testator's  real  and  personal  estate,  which 
was  large. 

And  here,  before  examining  the  will 
further  in  detail,  it  may  be  well  to  state 
what  seems  to  have  been  the  general 
scheme  of  the  will.  The  testator  was 
married,  but  had  no  children,  and  there 
was  not  much  prospect  of  his  having  any. 
He  had  a  natural  daughter,  Mary  Ann, 
the  now  appellant,  for  whom  he  makes  a 
provision  in  the  part  of  the  will  just 
stated,  such  as  to  shew  that  she  was  the 
object  of  his  care  and  affection,  and  that 
he  expected  that  on  his  death  she  would 
live  with  his  widow,  and  be  treated  by 
her  as  she  would  have  treated  a  legitimate 
step-daughter.  He  had  also  collateral 
relatives.  He  had  two  landed  estates. 
Highland  Park  estate,  where  he  lived,  and 
Heaton  Park  estate,  and  other  real  and 
personal  estate  of  great  value. 

After  creating  by  the  earlier  part  of  the 
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will  trusts  which  do  not  affect  the  great 
bulk  of  his  property  at  all,  and  which  do 
not   affect   the   inheritance   of    Highland 
Park  estate,  the  testator  makes  a  variety 
of  provisions  (from  what  is  called  para- 
graph 54  to  what  is  called  63  inclusive), 
all  dependent  on  there  being  issue  of  his 
wife  of  their  marriage,  but  as  there  never 
was  such  issue  none  of  those  ever  came 
into  operation.     But  from  this  it  clearly 
appears  that  he  preferred  his  issue  by  his 
wife,  if  he  should  have  any,  to  Mary  Ann. 
Next  he  proceeds  to  make  a  series  of  pro- 
visions (from  what  is  called  paragraph  64 
to  what  is  called  paragraph  70)  all  for  the 
benefit  of  Mary  Ann,  her  future  husband, 
and  her  future  children.     As  Miss  Bhodes 
is  not  yet  married,  the  only  question  which 
yet  arises  is  as  to  what  she  takes  under 
this  set  of  provisions,  and  the  principal 
question  is  whether  she  takes  anything 
under  them  so  long  as  Mrs.  Rhodes,  the 
widow,  lives.    But  those  provisions  clearly 
shew  that  the  testator  preferred  Mary  Ann 
and  her  children  to  his  collateral  relatives. 
Next  by   provisions   (in   what  is  called 
paragraph  71  to  the  end  of  the  will)  he 
gives  his  whole  property  in  ^lvq  shai'es  to 
different  collateral  branches  of  his  family. 
But  they  are  not  to  take  anything  till 
Miss    Codes'   death,    nor    unless    Miss 
Rhodes'  children,  if  there  should  be  any, 
have  died,  if  sons,  under  twenty-one,  or,  if 
daughters,  under  that  age  and  unmarried. 
And  one  thing  clear  in  paragraphs  71  and 
78  is  that,  supposing  the  testator's  own 
issue  and  Mary  Ann  and  her  issue  all  out 
of  the  way,  the  collaterals  are  to  take  the 
ultimate  residue,  whatever  that  may  in- 
clude, at  once,  and  not  to  wait  for  the  death 
.of  the  widow,  unless  some  words  in  para- 
graph 67  postpone  their  right  to  Heaton 
Park  and  Highland  Park  till  her  death. 
Now  the  collaterals  are  postponed  to  all 
the  testator's  issue  and  to  Mary  Ann  and 
her  issue.     Why  persons  so  postponed  in 
the  order  of  gifts  should  be  preferred  in 
the  one  respect  that,  if  they  take  at  all, 
they  are  not  to  wait  for  the  widow's  death, 
is  so  difficult  to  understand,  that  it  would 
of  itself  suggest  a  serious  doubt  whether 
the  will  does  really  direct  the  prior  takers 
so  to  wait. 

It  is  necessary,  before  ^oing  further,  to 
dispose  of   one  question.     The  testator 


begins  a  portion  of  his  will  by  the  words 
''  and  from  and  after  the  decease  of  my 
said  wife  leaving  issue  of  our  marriage," 
and  foUows  this  by  a  series  of  provisions 
none  of  which  could  come  into  operation 
at  all  unless  there  were  some  issue  of  their 
marriage,  and  then  begins  a  subsequent 
set  of  provisions  with  the  words  "and 
from  and  after  the  decease  of  my  sud  wife 
without  leaving  issue  of  our  said  mar- 
riage." Their  Lordships  think  that,  what- 
ever be  the  effect  of  those  words  pre- 
liminary to  the  introduction  of  the  provi- 
sions for  -the  issue  of  the  marriage,  they 
must  affect  all  such  provisions.  It  might 
be  a  question  if  this  would  be  so  if  there 
had  not  been  such  a  marked  division  oi 
the  will  into  two  parts ;  but,  as  it  is,  they 
think  the  words  at  the  beginning  of  what 
is  called  paragraph  54  must  be  considered 
as  a  preamble  to,  and  affecting,  all  the 
provisions  down  to  what  is  called  para- 
graph 63  inclusive. 

And  this  brings  us  to  the  part  of  the 
will  which  requires  detailed  examination. 
The  testator  has  made  provision  for  numer- 
ous issue.  As  it  has  turned  out,  no  such 
issue  ever  came  into  existence ;  but  it  is 
proper  to  examine  what  provisions  he  did 
make  for  his  issue  by  his  wife,  in  order  to 
ascertain  his  intentions,  and  it  is  the  more 
necessary  to  consider  this,  because  the  pre- 
amble to  the  provisions  in  favour  of  his 
issue,  *'  and  from  and  after  the  decease  of 
my  said  wife  leaving  issue  of  our  mar- 
riage," and  that  which  is  called  paragraph 
64,  "  and  from  and  after  the  decease  of  my 
said  wife  without  leaving  issue  of  our  said 
marriage,"  which  forms  the  preamble  to 
the  subsequent  devises  and  bequests  which 
have  come  into  operation,  and  which  have 
now  to  be  construed,  are  evidently  relative 
to  each  other,  and  must  be  construed  on 
the  same  principle.  The  testator,  by  the 
latter  part  of  what  is  called  pare^raphs  54, 
and  by  55  and  56,  makes  provisions 
which,  but  for  the  preamble  at  the  begin- 
ning of  54,  would  be  perfectly  clear  and 
sensible.  He  gives  Highland  Park,  sub- 
ject to  the  life  interests  already  created, 
and  Heaton  Park  estate  to  his  sons  suc- 
cessively in  tail  male,  with  remainder  to 
his  sons  successively  in  tail  general,  with 
remainder  to  his  daughters  successively  in 
tail  male^  with  remainder  to  his  daughters 
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BuocessiYely  in  tail  general,  and  in  default 
of  such  issue  directs  that  Highland  Park 
and  Heaton  Park  estates  **  shall,  after  the 
decease  of  my  said   wife,   and   such   last 
mentioned  failure  of  issue,  go  and  be  as 
hereinafter    in    that    behalf    set    forth." 
There  can  be  no  doubt,  if  the  preamble 
were  not  there,  that  these  successive  estates 
tail  would  all  be  vested  estates  tail.    Then 
he  gives  ^*  all  the  residue  of  my  real  and 
personal  estate"  (and  it  appears  that  he 
had  real  estate  besides  Highland  Park  and 
Heaton  Park  estates,  and  large  personal 
estate),  ''upon  trust  for  my  children  by 
my  said  wife  who  being  a  son  or  sons  shaU 
attain  the  age  of  twenty-one  years,   or 
being  a  daughter  or  daughters  shall  attain 
that  age  or  be  married  previously  with  the 
consent  of  my  wife,  and  the  issue  of  such 
of  these  as  may  be  dead  leaving  issue,  in 
equal  shares  and  proportions."    There  can 
be  no  doubt  (buffer  the  preamble)  that,  if 
an  only  child,  being  a  daughter,  married 
when  under  age  with  the  consent  of  the 
widow  (which  could  only  be  given  during 
her  life),  the  whole  of  this  fund  would 
then  become  vested  in  the  daughter,  the 
very  object  of  making  it  vest  then  being 
that  a  proper  settlement  might  be  made 
on  her  marriage.    But  the  preamble,  ''and 
from  and  after  the  decease  of  my  said  wife 
leaving  issue  of  our  marriage,"  is  there, 
and  giving  these  words  their  natural  and 
ordinary  sense  none  of  the  estates  given  to 
the  issue  are  to  vest  till  the  widow  dies. 
So  that,  in  the  possible  event  of  her  sur- 
viving to  see  her  grandchildren,  neither 
Highland  Park  in  which  she  had  an  in- 
terest, nor  Heaton  Park  and  the  rest  of 
his  real  and  personal  estate  in  which  she 
had  nothing,  would  vest  so  long  as  she 
lived.     So  &r  as  regards  the  estates  tail, 
this  would  prevent  any  dealings  with  the 
land,  though  she  had  a  son  who  attained 
twenty-one,  and  wished  to  marry,  and  on 
his  marriage  to  settle  these  estates,  and 
the  rents  of  Heaton  Park  estate  would 
accumulate  for  the  benefit  of  those  who 
ultimately  took    the    residue,   imtil    the 
period  prescribed  by  the  Thelluson  Act  had 
elapsed,  and  then  go  to  the  heir-at-law. 
There  are  express  provisions  as  to  the  ac- 
cumulations of  income   for  Mary  Ann's 
children  after  her  death  and  during  their 
minorities,  and  to  those  of  his  own  children 


after  the  widow's    death    and  for  some 
period  not  so  precisely  defined.     These 
directions  are  not  easily  to  be  reconciled 
with  his  total  silence  about  accumulation 
during  the  supposed  suspension  of  enjoy- 
ment for  the  widow's  life.     The  testator 
was  alive  to  the  propriety  of  accumulation, 
while  there  could  be  no  complete  enjoy- 
ment of  the  property.     The  fact  that  he 
has  directed  none  during  the  life  of  his 
widow  points  strongly  to  the  conclusion 
that    accumulation    of   income    for    that 
period  is  no  part  of  his  plan.     Besides 
this,  such  a  scheme  would  at  least  be 
exceedingly  inconvenient,  and  such  a  devise 
would  be  eminently  injudicious ;  whether 
it  would  amount  to  an  obvious  absurdity, 
within  the  meaning  of  the  rule  as  laid 
down  in  Warburtany,  Loveland  {17 ),  or  not, 
might  be  made  a  question.     Considering 
how  many  very  strong  decisions  there  are 
for  construing  wills  so  as  to  favour  early 
vesting,  their  Lordships  are  by  no  means 
prepared  to  say  that  this  alone  would  not 
be  a  sufficient  ground  for  modifying  the 
sense  of  the  words  of  the  preamble.     But 
when   it  is  found  that  the  testator  has 
declared   his  intention    to    be    that    his 
daughter,  if  he  has  one,  should,  on  marry- 
ing  with  the  consent  ^f  his  ^dow  (Jd 
consequently  in  her  lifetime),  take  a  vested 
interest  in  the  rest  of  the  real  estate  and 
the  personal  estate,  to  put  the  construc- 
tion on  that  preamble  that  this  possible 
daughter  shall  take  nothing  till  the  widow 
dies,  is  not  merely  an  absurdity,   but  a 
repugnance  and  inconsistency  such  as  to 
justify  a  modification  of  the  words  of  the 
preamble  so  far  as  to  avoid  these  conse- 
quences, and  these  consequences  are  avoided 
by  construing  these  words  as  meaning  "  if 
there  shall  be  issue  of  our  marriage,  then 
when  the  interest  of  my  wife  in  Highland 
Park    terminates,   which   it   will  at    ail 
events  do  on  her  decease,  as  to  the  Highland 
Park  estate,  and  as  to  the  rest  in  which 
she  takes  no  interest  at  once."     It  is  quite 
true  that  thus  understood  the  words  are 
quite  useless,  merely  idle ;  but  their  Lord- 
ships   think    this  is  no  more   than    an 
example  of   the    maxim  super/lua     nan 
nocent.     It  is  also  true  that  this  makes  the 
estates  given  in  Highland  Park  estate  to 
commence    on    the    termination    of    the 
widow's  interest,  which  may  happen  whilst 
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she  yet  lives.  It  is  not,  perhape,  neces- 
sary to  decide  what  would  be  the  cose  in 
ao  event  which  has  not  yet  happened,  and 
may  never  happen  ;  but  the  provisionfl  in 
the  portion  of  the  will  divided  into  the 
paragraphB  58  to  63  inclusive,  are  strong 
to  shew  that  the  testator  thought  that  his 
widow,  whilst  she  remained  such,  would 
have  the  means  to  provide  for  his  and  her 
children  during  their  minority,  along  with 
an  allowance  of  200/.  a  year  for  each  child 
during  its  infancy ;  but  on  her  death  or 
marriage  he  makes  provisions  for  the 
advancement  and  maintenance  of  his 
children  during  their  minority,  to  provide 
for  such  children,  indicating  that  lie  sup- 
posed that  her  ability  to  provide  for  them 
would  cease,  not  only  on  her  death,  but  on 
her  marriage.  But  there  is  no  provision 
whatever  for  any  advance  for  the  benefit 
of  a  child  having  attained  twenty-one 
after  the  widow's  marri^e  whilst  she  still 
lives.  This  looks  as  if  he  thought  that  on 
her  marriage  as  well  as  on  her  death  the 
child  would  come  into  possession  of  what 
hod  been  given  her  during  widowhood ; 
and  also  that  the  portions  which  were 
vested  in  the  children  on  attaining  twenty- 
one  would  come  into  possession,  so  that 
the  children  would  need  no  further  advance 
though  the  widow  still  lived — certainly 
strengthening  the  inference  to  be  drawn 
Irom  the  earlier  provisions. 

The  draftsman  evidently  supposed  that 
by  the  two  provisions,  "  from  and  after 
the  decease  of  my  wife  leaving  issoe  of  our 
marri^e,"  and  "  from  and  aft«r  the  decease 
oi  my  wife  without  leaving  issue  of  our 
said  marriage,"  he  had  provided  for  every- 
thing. Taking  these  words  in  their  literal 
sense,  it  would  follow  that  if  Mrs.  Bhodes 
had  had  a  posthumous  child  which  died 
before  her  this  large  property  was  to  go  to 
Miss  Rhodes ;  but  if  the  posthumous  child 
survived  Mrs.  Bhodes,  though  only  for  a 
few  seconds,  no  portion  of  it  was  to  go  to 
her.  This  is  so  capridouB  and  absurd  that 
it  was  hardly  coatceted  on  the  argument 
that  the  words  "  without  leaving  issue  of 
our  said  marriage  "  must  be  read  as  mean- 
ing "  in  case  there  never  shall  be  such 
issue,  or  if  there  be  any  such  issue,  on  the 
eetat«8  given  to  such  issue  failing,"  but  it 
was  strongly  urged  that  all  was  postponed 
till  Mrs.  Rhodee  died.    If  the  construction 


of  the  words  forming  tbe  preamble  to  the 
deviBee  and  bequests  to  the  testator's  own 
children,  which  has  been  already  indicated, 
ia  the  correct  one,  it  would  follow  that  a 
similar  construction  should  be  put  on  those 
words  here.  And  the  subsequent  provi- 
sions in  the  will  greatly  iortify  this. 

The  part  of  the  will  which  is  referred 
to  as  paragraphs  64,  65,  fifi,  and  the  be- 
ginning of  what  is  referred  to  as  pantgn^ih 
67,  is  as  follows : — 

"  And  from  and  after  the  deoeue  of  my 
said  wife  without  leaving  issue  of  our  n^ 
marriage.  And  subject  to  the  foregoing 
devisee,  legacies,  bequests  and  directions, 
I  direct  that  my  said  trustees  shall  stand 
possessed  of  all  the  undisposed  of  resdne 
of  my  real  and  personal  estate,  in  trust  for 
my  said  natural  daughter  Mary  Ann,  for 
and  during  the  term  of  her  natural  life ; 
but  if  she  shall  many,  then  I  direct  that 
my  said  trustees  shall  stand  posBeeaed,  as 
well  of  the  said  last-mentioned  trust  pro- 
perty as  of  the  said  four  hundred  and  one 
New  Zealand  Bank  shares  and  sum  of  ten 
thousand  pounds  hereinbrfore  mentioned, 
in  trust  to  pay  the  annual  income  arising 
therefrom  to  my  said  reputed  daughter,  for 
the  term  of  her  natural  life,  for  her  sola 
and  separate  use,  but  without  power  to 
alienate  or  anticipate  the  same,  and  iur 
receipts  alone  to  be  sufficient  discharges 
for  such  payments.  And  from  and  after 
her  decease  upon  trust  to  pay  her  husband, 
if  he  shall  surrive  her,  during  hie  life  the 
sum  of  rix  hundred  pounds  per  annum, 
payable  quarterly.  And  from  and  after 
the  decease  c^  my  said  natural  daughter 
leaving  issue,  subject  as  aforesaid,  I  di- 

And  then  follow  trosts  for  the  bchis  and 
daughters  of  Miss  Rhodes  sucoessively  in 
tail ;  and  then  the  will  proceeds,  "  and,  in 
de&utt  of  such  issue,  uien  J  declare  and 
direct  that  the  said  several  properties  shall, 
after  the  death  of  the  survivor  of  them  my 
said  wife  and  reputed  daughter,  and  andt 
failure  of  issue  as  aforesaid,  become  and  be 
part  of  my  residuary  estate."  Belianoe 
wBs,  in  the  argument,  placed  for  the  ap- 
pellant on  the  word  "  several,"  as  inw- 
cating  an  intention  to  use  words  distri- 
butively,  and  for  the  respondents  on  the 
words  "  the  survivor,"  as  indicating  Aocm- 
trary  intention.     It  is  ratlier  too  natnir  a 
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ground  for  drawing  a  conclusion  either 
way. 

There  then  follow  provisions,  designated 
as  paragraphs  68  and  69,  which  it  is  not 
necessary  to  set  out  at  length,  though  they 
must  be  referred  to  afterwards ;  and  then 
follow  important  provisions  designated  as 
paragraphs  70,  71  and  72,  which  it  is  as 
well  to  set  out  in  their  very  words : — 

"  (70)  And  subject,  and  except  as  afore- 
said, as  to  all  the  residue  of  my  real  and 
personal  estate  and  the  annual  income 
arising  therefix>m,  I  direct  that  from  and 
after  the  decease  of  my  said  daughter,  and 
subject  to  the  payment  of  the  annuity  to 
her  husband  during  his  life,  the  same  shall 
be  held  in  trust  for  all  knd  every  the  child 
and  children  of  my  said  reputed  daughter, 
who  being  a  son  or  sons  shall  attain  the 
age  of  twenty-one  years,  or  being  a  daughter 
or  daughters  shall  attain  that  age  or  pre- 
viously marry,  as  tenants  in  common,  and 
also  during  the  minorities  or  respective 
minorities  of  any  child  or  children  of  my 
said  reputed  daughter.  I  direct  that  the 
trusts  for  maintenance,  education  and 
bringing-up  of  child  or  children  out  of 
income  of  expectant  share  or  shares,  and 
accumulation  and  investment  of  surplus, 
and  use  of  expectant  income  of  shares  in 
common,  and  raising  and  applying  not 
exceeding  half  of  expectant  share  for  ad- 
vancement in  the  world,  hereinbefore  set 
forth  as  applicable  to  the  expectant  shares 
or  succession  of  the  children  or  child  of 
my  said  daughter  hereinbefore  set  forth, 
shall  be  herein  implied  and  made  appli- 
cable to  the  expectant  shares  or  succession 
of  the  children  or  child  of  my  said  daughter 
last  hereinbefore  provided.  (71)  And  in 
case  there  shall  be  no  children  or  child  of 
my  said  marriage,  who  being  a  son  shall 
attain  the  age  of  twenty-one  years,  or 
being  a  daughter  shall  attain  that  age  or 
marry,  and  there  shall  be  no  children  or 
child  of  my  said  daughter  who  shall,  being 
a  son,  live  to  attain  the  age  of  twenty-one 
years,  or  being  a  daughter,  shall  live  to 
attain  that  age  or  marry,  (72)  then  sub- 
ject to  the  preceding  provisions  of  this  my 
will  as  to  the  ultimate  residue  of  my  real 
and  personal  estate.'' 

He  makes  a  bequest  over.  This  com- 
pletes the  will  as  far  as  regards  the  be- 
quests for  the  benefit  either  of  his  widow, 


and  his  issue  by  her,  or  of  his  reputed 
daughter,  and  her  husband,  should  she 
marry,  and  her  issue,  and  contains  all  to 
which  it  is  necessary  to  refer  for  the  pur- 
pose of  deciding  the  question  now  before 
their  Lordships. 

And  now  it  is  proper  to  consider  how 
the  testator  disposes  of  the  reversion  in 
Highland  Park  estate  subject  to  the  life 
interests  created  in  it,  and  the  reversion 
in  Heaton  Park  estate  in  which  there  are 
no  estates  for  life  granted,  after  the  estates 
tail  have  come  to  an  end.  Those  rever- 
sions have  not,  down  to  that  part  of  the 
will  which  is  designated  as  paragraph  65, 
been  disposed  of  further  than  by  saying 
that  they  are  *'  to  go  and  be  as  hereinafter 
in  that  behalf  set  forth."  Are  they  to  be 
included  in  "  the  undisposed  of  residue  of 
my  real  and  personal  estate  "  which  is  left 
to  Miss  Bhodes  for  life )  They  certainly 
are,  in  the  ordinary  natural  sense  of  the 
words,  so  included,  and  as  both  reversions 
are  after  her  decease  settled  in  tail  on  her 
children,  there  seems  every  reason  for  con- 
struing the  words  in  their  natural  sense. 
Mr.  Justice  Gillies  says  that  '*  hereinafter 
in  that  behalf  set  forth "  cannot  possibly 
have  any  meaning  unless  they  refer  to  the 
devises  of  estates  tail  in  these  estates  to 
the  children  of  his  reputed  daughter. 
Their  Lordships  are  unable  to  agree  in 
this.  They  think  they  naturally  refer  to 
the  estate  for  life  given  to  his  daughter, 
subject  to  which  those  estates  tail  are 
given. 

Then  it  is  to  be  observed  that  the  in- 
come arising  from  the  bank  shares  and  the 
10,000/.  had  already,  by  what  is  referred 
to  as  paragraph  41,  been  settled  to  the 
separate  use  of  Miss  EJiodes,  and  the  in- 
come from  them  was  certainly  payable  to 
her  whether  Mrs.  Rhodes  was  aUve  or  not. 
It  seems  to  their  Lordships  that  when  the 
testator  directs  his  trustees  to  stand  pos- 
sessed as  well  of  the  last-mentioned  trust 
property  as  of  the  bank  shares  and  10,000/. 
in  trust  to  pay  the  annual  income,  <fec.,  he 
almost  expressly  declares  that  the  income 
arising  from  the  trust  property  shall,  like 
the  income  arising  from  the  bank  shares, 
be  paid  to  her  whether  Mrs.  Ehodes  is 
alive  or  not.  It  is  true  that  this  cannot 
be  done  with  regard  to  any  property  the 
income  of  which  is  given  to  Mrs.  Rhodes, 
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GO  long  as  Mrs.  Rhodes  lives  and  is  entitled 
to  receive  it,  and  this  is  provided  for  by 
the  words  "  subject  to  the  foregoing  de- 
visee, leg&ciea,  bequests  and  directions." 
It  is  also  provided  for  hj  the  words  of  tbe 
preamble,  "  from  and  after  the  decease  of 
my  said  wife,"  which  if  applicable  only  to 
sucb  property  as  she  took  an  interest  in 
may  be  useless  tautology;  but  if  applicable 
also  to  the  income  of  Heaton  Park  estate, 
and  of  the  large  residue  of  his  real  and  per- 
sonal estate,  are  in  direct  conflict  with  the 
direction  to  treat  it  like  the  income  of  the 
bank  shares,  and  this  affords  a  strong 
argument  that  these  words  were  not  meant 
to  have  the  effect  of  postponing  Miss 
Rhodes'  interest  till  Mrs.  Rhodes'  death. 
The  provisions  designated  as  paragraphs 
68  and  69  have  a  tendency  the  same  way ; 
but  as  these  provisions  are  not  very  clear, 
and  apparently  interfere  with  the  liie  inte- 
reit  of  the  daughter  as  soon  as  a  son 
attains  twenty-one,  their  Lordships  do  not 
so  much  rely  on  that.  But  the  provisions 
as  to  the  diatribution  after  the  death  of  the 
daughter  of  tbe  residue  of  his  real  and 
personal  estate  amongst  the  children  of  his 
reputed  daughter  who  attain  the  age  of 
twenty-one,  or  being  daughters  previously 
marry,  are,  their  Lordfihips  think,  very 
strongly  in  favour  of  the  appellant  All 
that  has  been  already  said  in  commenting 
on  what  are  called  paragraphs  54  and  55, 
as  to  the  incongruity  of  giving  estates  tail, 
and  vesting  portions  at  a  period  when  Mrs. 
Rhodes,  who  took  no  interest  in  the  bulk 
of  this  property,  might  be  alive,  and  yet 
making  them  all  contingent  till  her  death, 
is  applicable  here,  except  that  there  is  not 
in  tjus  part  of  the  will  an  ezpreas  reference 
to  Mrs.  Rhodes  being  alive  at  the  time 
when  the  portion  of  a  daughter  vested  on 
her  marriage,  for  it  is  not  here  provided 
that  the  marriage  shall  take  place  with 
Mrs.  Rhodes'  assent. 

And  the  bringing  down  and  applying  to 
the  expectant  shares  of  the  children  in  the 
residue  of  the  real  and  personal  estate  of 
the  maintenance  and  education  clauses,  al- 
readygiven  in  what  arecalled  paragraphs  43 
and  44,  as  to  the  bank  shares  and  10,0002., 
are  also  strongly  in  favour  of  the  appellant. 
Those  claoses  were  very  properly  made 


[N.i 


testator's  daughter,  and  had  not  and  could 
not  have  any  r^erence  to  the  life  of  Un. 
Rhodes.  If  tbe  words  of  the  so-called 
paragraph  64  are  construed  aa  cmifiiung 
tbe  apidkation  of  the  words  "afUr  the 
decease  of  my  wife "  to  the  bequests  and 
devises  of  property  in  which  she  took  an 
interest,  those  maintenance  and  advance- 
ment clauses  are  very  properly  brought 
down  and  applied  to  the  shares  givm  to 
the  children  in  the  reeidue  of  the  real  and 
personal  estate  in  which  Mra.  Rhodes  took 
no  inttt^et.  If  the  words  in  the  preamble 
are  read  as  applying  to  all,  and  postponing 
the  Rhares  so  long  as  Mrs.  Rhodes  lives, 
they  are  not  applicable,  and  a  child  of  the 
daughter  who  is  left  a  minor  on  the  death 
of  her  mother,  though  likely  to  have  a  very 
large  portion,  is  Idl  unprovided  for  ao 
long  as  Mrs.  Rhodes  lives.  This  seems  to 
their  Lordships  what  the  testator  did  not 
intend. 

All  absurdity  and  inoongruify  is  removed 
if  the  words  "leaving  issue"  and  "with- 
out leaving  issue  "  in  the  two  preambles 
are  consti-ued  as  having  been  from  the  rest 
of  the  will  shewn  to  have  been  used  in  the 
sense  already  indicated,  and  if  the  words 
"  from  and  after  the  decease  of  my  said 
wife  "  are  construed  as  having  been  shewn 
to  have  been  used  as  confined  to  such 
property  as  she  took  an  interest  in  termin- 
able at  her  death ;  oonstruing  it,  as  it  is 
commonly  said,  distributively,  or  as  it  is 
perhaps  more  properly  said,  reddendo  (ii*- 
gtila  amgviia.  Whether  it  is  proper  to 
construe  them  as  also  meaning  cm  the 
failure  of  the  interest  before  bar  death  is 
a  queb-tion  which  does  not  arise  yet,  and 
may  never  arise,  as  Mrs.  Rhodes  may  never 
marry.  Their  Lordships  do  not  therefore 
decide  this,  though  they  wish  to  say  that 
they  are  not  to  be  understood  as  expressing 
an  opinion  against  this  tonstniction. 

Their  Lordships  do  not  think  that,  to 
construe  a  particular  set  of  words  reddtndo 
tinguia  singvUg  is  properly  to  be  called 
pntting  on  them  a  meaning  controiy 
to  the  plain  and  natural  sense  of  the 
words;  the  subject-matter  and  context 
may  be  snch  as  to  make  such  a  oonstruc- 
tion  the  most  obvious  and  natural  con- 
stmction,    though    probably    it    requites 


applicable  to  the  case  cJ  children  being     some  context  to  justify  it.     Much  uf  the 
minors  after  the  death  of  their  mother,  the     aigument  of  the   respondent    was  based 
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upoB  The  King  v.  Bingsiead  (19),  wbich 
was  the  joint  judgment  of  Mr.  Justice 
Baylbjy  Mr.  Justice  Littledale  and  Mr. 
Jiistioe  Parke  (afterwards  Lord  Wensley- 
dale).  It  is  said,  *'  there  is  no  doubt  that, 
in  furtherance  of  the  manifest  intention  of 
the  testator,  general  words  which,  taken  in 
their  ordinary  grammatical  sense,  apply  to 
the  whole  property  devised,  may  be  taken 
distributiydy,  and  that,  reddendo  singula 
iinguUs,  they  may  be  applied  to  that  part 
of  the  property  to  whicli  they  appear  by 
the  context  to  be  applicable,  so  as  to  suffer 
other  property  to  which,  in  their  gram- 
matical sense,  they  would  apply,  to  pass 
immediately.  But,  in  order  to  warrant 
such  a  construction,  it  must  appear  mani- 
festly from  the  other  parts  of  the  will  that 
that  was  the  intention."  In  The  Xing  v. 
Bingsiead  (19)  the  Court  thought  that  it 
was  not  the  intention.  Their  Lordships 
do  not  intend  to  express  any  opinion  as  to 
whether  the  Court  were  or  were  not  right 
in  so  holding,  nor  as  to  whether  they  suc- 
ceeded in  reconciling  their  decision  with 
others.  It  is  enough  for  their  Lordships 
to  say  that  they  are  convinced  that  in  this 
will  it  does  appear  manifestly  from  other 
parts  of  this  will  that  such  was  the  inten- 
tion. 

The  result  is  that,  in  the  opinion  of  their 
Lnndshipe,  the  decree  dimissing  the  appel- 
huit's  suit  should  be  reversed,  and  tiiat 
instead  thereof  the  Court  should  declare 
that,  according  to  the  true  construction  of 
the  wiU,  and  in  the  events  which  have 
happened,  the  appellant  has  become  en- 
titled to  the  present  enjoyment  of  the 
interest  by  the  said  will  given  to  her  for 
her  Hfe  in  all  the  undisposed  of  residue  of 
the  testator's  real  and  personal  estate,  in- 
cluding therein  Heaton  Park  estate,  subject 
only  to  the  foregoing  devisee,  legacies,  be- 
quests and  directions.  They  further  think 
that  the  costs  of  all  parties  to  all  the  pro- 
ceedings in  the  colony,  as  well  as  of  this 
appeal,  as  between  solicitor  and  client, 
should  be  paid  out  of  the  estate.  And  they 
will  humbly  advise  her  Majesty  in  accord- 
ance with  this  opinion. 

Solicitor— Paines,  Layton  k  Pollock,  for  ap- 
pellant; Lee,  Bolton  &  Co.,  and  Flower 
k  Nussey,  for  respondent. 

(19)  9  B.  &  C.  218. 
Vol.  61.— P.O. 
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TH£  MELBOURNE  BANKING  COR- 
PORATION (appellants)  v, 
JOHN  brougham  {respon- 
dent), 

Victoria — Mortgagor  and  Mortgagee — 
Equity  of  Redemption — Release — Suit  to 
set  aside — Burden  of  Proof 

The  respondent  having  mortgctged  real 
estate  became  bankrupt.  Tlie  official  as- 
sigtvee  in  bankruptcy  released  the  equity 
of  redemption  to  the  mortgagee  in  con- 
sideration of  the  debt  due  under  the  mort- 
gage, and  afterwards  conveyed  cUl  his 
interest  as  official  assignee  to  the  re- 
spondent : — Held,  in  a  suit  by  the  respon- 
dent impeaching  the  release  —first,  that  if  the 
release  wojt  voidable,  tite  right  to  set  it  aside 
was  vested  in  the  respondent ;  and  secondly, 
that  in  such  a  suit  the  burden  of  proving 
the  inadeqtuu^y  of  the  consideration  was  on 
the  respondent. 

This  was  an  appeal  from  a  decree  of  the 
Supreme  Court  of  Victoria,  whereby  the 
equity  of  redemption  in  a  station,  which 
had  been  mortgaged  by  the  respondent  to 
the  appellants,  was  declared  not  barred 
by  a  release  of  the  equity  of  redemption 
executed  by  the  official  assignee  of  the 
respondent  in  favour  of  the  appellants,  and 
that  such  equity  of  redemption  was  effec- 
tually conveyed  to  the  respondent  by  a 
conveyance  executed  by  the  official  as- 
signee. 

The  facts  were  as  follows : — 

By  an  indenture  dated  the  18th  of 
May,  1867,  the  respondent  mortgaged  to 
the  appellants  certain  stations,  to  secure 
payment  by  the  respondent  to  the  ap- 
pellants of  uertain  moneys  then  owing  by 
the  respondent  to  the  appellants. 

In  June,  1868,  the  appellants  entered 
into  possession  of  the  mortgaged  stations. 

On  the  26th  of  January,  1870,  the 
estate  of  the  respondent  was  sequestrated, 
and  one  John  Goodman  was  appointed 
official  assignee. 

On  the  30th  of  May,  1870,  Goodman, 
as  official  assignee,  by  deed  released  the 
equity  of  redemption  to  the  appellants, 
discharged  from  all  right  or  equity  of  re- 
demption. The  deed  contained  recitals 
that  there  was  then  owing  to  the  appel- 
lants the  sum  of  18,900^  on  the  security  of 
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the  mortgage  deed,  and  that  the  stations, 
stock  and  other  mortgaged  property  were 
valued  hj  the  appellants  at  the  sum  of 
1 5,000;. 

Goodman  died  on  the  16th  of  April, 
1874,  and  one  Jaoomb  was  in  February 
1 877  appointed  in  his  stead  official  assignee 
of  the  respondent's  estate. 

On  the  2nd  of  March,  1877,  Jaoomb,  in 
pursuance  of  a  contract  made  by  Goodman, 
conveyed  to  the  respondent  aU  the  estate 
vested  in  him  as  official  assignee. 

On  the  22nd  of  June,  1877,  the  respon- 
dent commenced  the  suit  against  the  ap- 
pellants. The  bill  prayed  that  the  release 
might  be  declared  void  as  against  him, 
and  that  an  account  might  be  taken  of  all 
moneys  received  by  the  appellants  since 
the  time  when  they  first  entered  into  pos- 
session of  the  mortgaged  premises.  The 
appellants  pleaded  to  the  bill. 

On  the  16th  day  of  November,  1880,  a 
decree  was  made  in  favour  of  the  respon- 
dent. 

From  this  judgment  the  appeal  was 
brought. 

Davey,  Q.C.y  and  Dennistoun  Wood,  for 
the  appellants. — The  respondent  acquired 
no  title  to  the  equity  of  redemption  of  the 
mortgaged  property  by  the  assignment 
from  his  trustee.  He  had  no  title  to  in- 
stitute the  suit.  The  burden  of  proving 
the  falsity  of  the  accounts  was  upon  the 
respondent.  The  respondent  can  only 
stand  in  the  place  of  the  assignee,  and  is 
bound  by  the  admissions  of  the  official 
assignee.  The  evidence  is  that  the  estate 
was  valued  at  less  than  the  debt.  The  re- 
lease was  in  satisfaction  of  the  debt. 

They  referred  to  Sugden*8  Vendors  cmd 
Purchasers  {Uihod.  218),  Waring  y.  Ward 
(1)  and  Adams  v.  AngeU  (2). 

Benjamm,  Q.G.f  and  EveriU,  Q.C.,  for 
the  respondent. — If  the  release  was  not 
obtained  by  misrepresentations,  it  was 
executed  under  a  mistake  as  to  the  facts 
and  as  to  the  real  amount  due  to  the 
appellants.  The  release  was  executed 
without  sufficient  consideration.  At  all 
events,  the  representation  as  to  the  value 

(1)  7  Ves.  332. 

(2)  46  Law  J.  Rep.  Chanc.  34 ;  Law  Bep.  8 
Ch.  D.  634. 


of  the  estate  cannot  bind  the  Msignee  who 
is  a  trustee  for  the  creditors. 

They  referred  to  Stump  v.  Getby  (3), 
Webb  V.  Eorke  (4),  Ford  v.  Olden  (5), 
Troup  V.  Eicardo  (6)  and  Redgrave  v. 
Hurd  (7). 

The  Lord  Chancellor  (Lord  Sel- 
borne)  delivered  the  judgment  of  tiieir 
Lordships  (8)  : — 

This  is  an  appeal  from  a  decree 
of  the  Supreme  Court  of  Victoria,  set- 
ting aside  a  deed  of  release  of  the  equity 
of  redemption  of  a  sheep  station  called 
<'  Alma  ''  in  that  colony,  which  was  mort- 
gaged by  the  respondent,  John  Brou^^iam, 
to  the  appellants,  on  the  18th  of  May, 
1867,  to  secure  a  loan  of  8,349^  15«.  then 
made  to  him,  with  interest  and  future 
advances.  The  appellants  were  in  pos- 
session from  April,  1868,  and  executed 
fencing  works  and  other  improvem»:it8  on 
the  station.  Brougham  beceune  bankrupt 
on  the  2€th  of  January,  1870 ;  and  one 
John  Gk>odman  was  appointed  ofBcial  as- 
signee of  his  estate  under  the  insolvent  law 
of  the  colony.  The  release  of  the  equity 
of  redemption,  set  aside  by  the  Court 
below,  was  executed  by  Goodman  to  the 
appellants  on  the  30th  of  May,  1870,  in 
consideration  of  the  full  amount  of  the 
debt  then  claimed  by  the  appellants  as 
due  on  their  security,  which  is  stated  in 
the  deed  at  18,900/.  or  thereabouts. 

The  respondent  obtained  his  certificate 
three  days  after  the  date  of  this  deed.  On 
the  28th  of  May,  1871,  the  appdlants 
sold  the  station  to  one  Thomas  James,  for 
21,000/.,  payable  by  instalments  extending 
over  three  years.  On  the  1 3th  of  December, 
1873,  the  respondent,  according  to  his 
own  statement,  became  aware  of  the  re- 
lease of  the  equity  of  redemption  executed 
by  €k>odman  to  the  appellaats;  and  he 
then  contracted  with  Goodman  to  purchase 

(3)  2  De  Gex,  M.  &  Q.  623. 

(4)  2  Sch.  &  Lef.  673. 

(5)  36  Law  J.  Rep.  Chanc.  657;  Law  Bep.  8 
Eq.  461. 

(6)  4  De  Qex,  J.  &  S.  489 ;  34  Law  J.  Bep. 
Chanc.  91. 

(7)  51  Law  J.  Bep.  Chanc  113 ;  Law  Bep. 
20  Ch.  D.  1. 

(8)  The  Lord  Chancellor  (Lord  Selbome); 
Sir  Barnes  Peaoock ;  Sir  Bobert  P.  Collier;  Sir 
Biohard  Couch;  and  Sir  Arthur  Hobhouse. 
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all  the  interest  in  his  own  estate,  then  re- 
maining vested  in  Goodman,  for  20/. 
Nothing  was  done,  on  the  footing  of  this 
contract^  till  March,  1877.  In  the  mean- 
time (on  the  16th  of  April,  1874)  Good- 
man died ;  and  it  is  stated  in  the  judg- 
ment appealed  from  that  in  May,  1876, 
the  station  was  resold  by  James  and  one 
Johnson  (whom  he  had  associated  with 
himself  as  a  partner)  for  80,000Z.  On 
the  28th  of  February,  1877,  a  person 
named  Jacomb  was  appointed  official  as- 
signee in  place  of  Goodman ;  and  he,  two 
days  afterwards,  in  fulfilment  of  Good- 
man's contract  with  the  respondent,  con- 
veyed to  the  respondent  all  the  estate  then 
vested  in  him  under  the  insolvency. 

It  was  contended  at  the  bar  that  this 
conveyance  was  not  sufficient  to  enable 
the  respondent  to  institute  a  suit  to  set 
aside  the  release  of  May,  1870,  from 
Goodman  to  the  appellants  ;  but,  if  that 
release  was  voidable  in  equity,  it  is  clear, 
both  on  principle  and  on  authority,  that 
there  was  an  equitable  interest  in  the 
Alma  station,  which  in  1877  continued 
to  be  part  of  the  estate  vested  in  the  official 
assignee,  and  that  the  deed  executed  by 
Jacomb  was  sufficient  to  pass  that  in- 
terest. Their  Lordships,  therefore,  do  not 
doubt  that  the  respondent,  when  he  in- 
stituted this  suit,  had  the  same  loctu  stcmdi 
in  curia  which  Jacomb  would  have  had  if 
the  deed  of  the  2nd  of  March,  1877,  had 
not  been  executed ;  and  they  regard  the 
time  at  which  and  the  circumstances  under 
which  the  respondent  took  this  conveyance 
from  Jacomb  as  material  only  to  the  burden 
of  proof  properly  incumbent  upon  the 
respondent  as  plaintiff  in  a  suit  by  which 
a  deed  duly  executed  for  valuable  con- 
sideration is  sought  to  be  impeached  on 
equitable  grounds.  At  the  best,  the  re- 
spondent can  only  stand  in  the  shoes  of 
Groodman,  and  he  must  have  knowledge 
of  the  release  which  he  seeks  to  set  aside 
imputed  to  him,  at  least  from  the  time 
when  he  admits  that  he  acquired  it. 

This  suit  was  instituted  on  the  22nd  of 
June,  1877,  by  a  bill  which  prayed  for 
accounts  against  the  appellants  as  mort- 
gagees in  possession ;  objecting  to  the  sale 
to  James,  and  seeking  (in  effect)  to  have 
the  benefit  of  the  subsequent  resale.  The 
release  of  May,  1870,  was  not  mentioned 
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in  the  bill  as  originally  framed,  except  as 
a  defence  expected  to  be  set  up  by  the  ap- 
pellants ;  and  nothing  was  then  alleged  to 
impeach  it,  beyond  a  suggestion  that 
Goodman,  as  official  assignee,  had  no 
power  or  authority  to  execute  such  a 
release,  and  that  it  was  void  and  of  no 
effect  as  against  the  plaintiff. 

To  this  bill  the  defendants  pleaded  the 
release  of  the  30th  of  May,  1870;  but 
that  plea  was  overruled  by  the  colonial 
Courts,  on  the  ground  that  it  was  %iUra 
vires  of  the  official  assignee  to  execute  any 
such  release.  The  orders  overruling  the 
plea  were  reversed,  on  appeal,  by  Her 
Majesty  in  Council,  their  Lordships  giving 
the  parties  liberty  to  make  such  additions 
to  and  amendments  of  their  pleadings  as 
they  might  be  advised ;  and  intimating 
that  if  the  agreement  and  release,  stated 
in  the  plea,  were  not  the  result  of  a  fair 
and  honest  accounting  and  bargain,  or 
were  impeachable  on  the  grounds  of  mis- 
take or  flagrant  error,  or  of  fraud  upon 
the  official  assignee,  or  collusion  between 
him  and  the  bank  to  cheat  the  creditors, 
they  might  be  questioned  by  proceedings 
proper  for  that  purpose. 

The  respondent  thereupon  amended  his 
bill,  charging  that  the  debt  due  by  the 
plaintiff  to  the  defendants  on  the  30th  of 
May,  1870,  did  not  amount  to  the  sum  of 
18,900Z.  or  thereabouts,  but  to  ^  much 
smaller  sum,  and  that  the  value  of  the 
station  propei-ty  at  that  time  was  at  least 
25,000/.  or  thereabouts,  and  that  the  deed 
of  the  30th  of  May,  1870,  was  not  the 
result  of,  or  made  and  executed  in  pur- 
suance of,  any  fair  and  honest  accounting 
or  bargaining  between  the  appellants  and 
Goodman,  but  that,  on  the  contrary, 
Goodman  was  induced  to  make  and  exe- 
cute that  deed  by  the  misrepresentations 
of  the  appellants  and  the  other  defendant 
Johnson  (their  manager),  as  to  the  amount 
of  the  debt  then  alleged  to  be  due  and 
owing  by  the  plaintiff  to  the  appellants, 
and  as  to  the  value  of  the  station  pro- 
perty ;  and  that  Goodman  made  and  exe- 
cuted the  deed  relying  on  those  misrepre- 
sentations, and  not  otherwise,  and  under 
mistake,  believing  the  false  representations 
so  alleged  to  be  made  to  be  true;  and 
that,  if  the  appellants  b3Ueved  their  own 
I'epresentations  to  be  true,  the  deed  was 
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executed  under  a  mutual  mistake,  and,  if 
they  did  not,  was  obtained  by  fraud  and 
misrepresentation  on  the  part  of  the  ap- 
pellants. These  were  the  grounds  sug- 
gested in  the  amended  bill  for  setting 
aside  that  deed.  An  answer  to  the  bill, 
as  so  amended,  was  put  in  by  the  appel- 
lants on  the  25th  of  April,  1880,  in  which 
all  these  allegations  were  denied,  and 
which  concluded  by  submitting  to  the 
Court  that  the  plaintiff  was  not  entitled 
to  have  any  account  taken  of  the  mort- 
gage debt  due  to  the  appellant  on  the  30th 
of  May,  1870,  as  all  accounts  of  the  appel- 
lants in  relation  thereto  had  on  that  date 
been  stated  and  settled  between  the 
appellants  and  Groodman;  and  the  ap- 
pellants thereby  claimed  the  benefit  of  the 
deed  of  the  30th  of  May,  1870,  as  a 
settled  account,  as  if  it  had  been  pleaded 
as  such  to  the  relief  sought  by  the  amended 
bill. 

Evidence  was  taken  on  both  sides ;  and 
on  the  25th  of  February,  1881,  Mr.  Jus- 
tice  Molesworth   made  a  decree  in   the 
respondent's   favour,    declaring   that   the 
equity  of  redemption  of  the  mortgage  of 
the  18th  of  May,  1867,  was  not  barred  by 
the  release  of  the  30th  of  May,  1870 ;  and 
directing,  against  the  appellants,  as  mort- 
gagees in  possession,  the  accounts  which 
that  learned  Judge  thought  properly  con- 
sequential,  under   the  circumstances,   on 
that  declaration.      The  present  appeal  is 
from  that  decree.     The  learned  Judge,  in 
the  reasons  given  by  him  for  this  decree, 
stated  his  opinion  to  be  that  Croodman 
acted  upon  misrepresentations  of  the  debt 
and  of  the  value  of  the  property  made  to 
him  on  behalf  of  the  appellants,  and  that 
the  release  ought  to  be  treated  as  without 
consideration  and  made  in  mistake.      It 
is,    therefore,   necessary  first  to  consider 
what  the  alleged  representations  were,  and 
what  evidence  there  is  that  they  were  not 
true  in  fact. 

It  was  not,  and  it  is  not,  alleged,  that 
any  other  representations  were  made  than 
those  which  are  contained  in  a  letter  from 
Messrs.  Nutt  &  Murphy  (the  appellants' 
solicitors)  to  Goodman,  dated  the  26th  of 
May,  1870,  in  the  following  words : — 

"  The  Melbourne  Banking  Corporation, 
Limited,  arc  mortgagees  from  John 
Broughaiu  of  his  Alma  and  Hartwood  sta- 


tions, and  sheep  thereon,  now  numbering 
about  20,000. 

*'  The  debt  now  due  to  the  bank,  under 
the  mortgage,  is  about  18,900/.,  and  the 
bank  values  its  security  at  15,000/. 

''  We  are  instructed  to  ask  you,  as  as- 
signee of  the  estate,  if  you  are  prepared  to 
ts^e  over  the  security  at  that  value;  or 
whether  you  will  release  the  equity  of 
redemption  in  the  property  mort^iged  to 
the  bank  ;  and  what  evidence  you  would 
require  of  the  amount  of  debt  and  value  of 
the  security. 

"  Requesting  your  early  reply, 
"  We  are,  &c., 

"  Nutt  &  Murphy." 
To  this  letter  Goodman  replied  on  the 
same  day  in  the  following  wonis  : — 

"  I  will  convey  the  equity  of  redemption 
of  this  insolvent's  estate  to  the  bank  at  a 
valuation  of  15,000/.  If  the  bank  requires 
to  prove  for  the  deficiency,  this  proceeding 
will  have  to  be  done  at  a  meeting." 

The  appellants  did  not  require  to  prove 
for  the  deficiency;  and  the  deed  itself, 
which  bears  date  four  days  afterwards  (the 
30th  of  May,  1870),  is  sufficient  prima 
fade  evidence  that  they  agreed,  as  is  stated 
in  their  pleading,  and  also  by  their  chair- 
man. Sir  Charles  MacMahon,  in  his 
evidence,  to  waive  all  right  of  proof  in 
consideration  of  the  release  of  the  equity 
of  redemption.  It  proceeds  upon  the  fol- 
lowing recitals : — 

"  And  whereas  there  is  now  due  and 
owing  to  the  said  corporation  the  sum  of 
18,900/.,  or  thereabouts,  on  the  security  of 
the  within -written  indenture ;  and  where- 
as the  whole  of  the  sheep  runs  or  stations, 
chattels  and  promises  which  are  comprised 
and  described  in  or  are  now  subject  to  the 
within-written  indenture  ai^  valued  by 
the  said  corporation  at  the  sum  of  15,000/. 
or  thereabouts ;  and  whereas  the  said 
John  Goodman,  being  satisfied  that  the 
aforesaid  sum  of  18,900/.  or  thereabout  is 
so  due  and  owing  to  the  said  corporation 
as  aforesaid,  and  that  the  present  value  of 
the  propei-ty  described  and  comprised  in 
or  now  subject  to  the  within-writt«i 
indenture  does  not  exceed  the  said  sum  of 
15,000/.,  has  elected  and  agreed  to  execute 
the  assignment  to  the  said  corpomtion 
which  is  hereinafter  contained ; "  and  it 
purports  to  be  executed  in  pursuance  of 
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that  agreement,  and  in  consideration  of  the 
sam  of  18,900^.  or  thereabouts,  so  due  and 
owing  to  the  appellants. 

Their  Lordi^ips  are  of  opinion  that,  if 
the  recitals  in  Uiis  deed  were  not  true,  it 
was  for  the  respondent,  who  is  prima 
ffkcU  bound  by  the  admissions  under  seal 
of  Goodman,  from  whom  his  title  is  de- 
rived, to  proTe  their  £Eilsehood,  and  not  for 
the  appellants  to  establish  their  truth  by 
affirmatiTe  evidence.  The  learned  Judge 
m  the  Court  below  seems  to  have  taken  a 
different  view,  and  to  have  held  that  it 
was  the  duty  of  the  appellants  to  prove  in 
detail  by  proper  youchers  the  correctness 
of  the  account,  making  out  the  debt  of 
18,900/.  or  thereabouts  mentioned  in  the 
deed;  and  it  appears  to  their  Lordships 
that,  so  far  at  all  events  as  the  question  of 
debt  is  concerned,  this  inversion  of  the 
ofiiw  probandi  was  the  foundation  of  the 
decree.  It  does  not  clearly  appear  whether 
this  opinion  of  the  learned  Judge  was 
based  upon  any  general  assumption  as  to 
the  bunien  of  proof  in  all  cases  of  this 
kind,  or  upon  the  special  circumstances  of 
this  particular  case.  If  he  intended  to 
affirm  the  general  proposition  that,  when- 
ever a  release  by  a  mortgagor  to  a  mort- 
gagee of  an  equity  of  redemption,  in 
consideration  merely  of  the  amount  of  the 
debt,  is  impeached,  the  burden  of  justifying 
it  rests  upon  the  mortgagee,  that  doctrine 
would  be  opposed  to  the  judgment  of  Lord 
Cottenham  in  Knight  v.  Marjoribanks  (9). 
That  was  a  case  of  a  release,  for  no  other 
consideration  than  the  amount  of  the 
mortgage  debt,  of  the  equity  of  redemption 
of  stations  and  stock  in  Van  Diemen's 
Land,  by  one  partner  to  others ;  and  Lord 
Cottenham  held,  in  conformity  with  the 
opinion  of  Lord  St.  Leonards  in  his 
Treatise  on  Vendors  cmd  Purckasers,  that 
mortgagor  and  mortgagee  were  to  be  re- 
garded, under  such  circumstances,  until 
the  contrary  was  shewn  by  the  party 
impeaching  the  deed,  as  on  the  ordinary 
footing  of  vendor  and  purchiiser.  If,  on 
the  other  hand,  the  learned  Judge  in  the 
present  case  considered  that  the  burden  of 
proof  was  changed  by  the  particular  circum- 
Mances  appealing  in  evidence,  their  Lord- 
ships are  unable  to  i^ee  with  him  iu  that 
opinion.    • 

(9)  2  Mac  &  G.  10. 
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The  suit  was  instituted  seven  years  after 
the  date  of  the  transaction,  and  between 
four  and  five  years  after  the  time  when, 
according  to  his  own  admission,  it  was 
known  to  the  respondent.  Gk>odman,  who 
knew  all  the  circumstances,  was  dead ;  and 
Johnson,  who  was  then  the  appellant's 
manager,  died  while  the  evidence  was 
being  taken.  The  property  which  was  the 
subject  of  the  release  was  of  a  kind  as  to 
which  Courts  of  equity  expect  reasonable 
promptitude  of  action  fi*om  those  who  seek 
to  disturb  legal  titles ;  and  it  had  passed 
for  more  than  six  years  out  of  the  appel- 
lants' hands.  The  appellants,  in  the  first 
schedule  to  their  answer  (filed  on  the  12th 
of  November,  1877),  set  forth  fully  the 
particulars  of  all  costs,  charges,  expenses, 
and  payments  which  they  claimed  a  right 
to  charge  (if  the  release  should  be  set 
aside)  under  the  mortgage;  and  their 
chainnan,  Sir  Charles  MacMahon,  veiified 
(as  to  his  belief)  the  correctness  of  that 
account.  No  attempt  was  made  by  the 
respondent,  in  any  part  of  the  evidence,  to 
shew  that,  in  the  account  so  stated,  there 
was  any  fraud,  overcharge  or  error;  and 
there  was  only  one  item  pointed  out  by 
the  learned  Judge  in  the  Court  below,  or 
by  the  respondent's  counsel  at  their  Lord- 
ships' bar,  as  in  appearance  suspicious — 
namely,  a  sum  of  5/.  6s.,  charged  as  paid 
to  "  Goodman  "  on  the  28th  of  May,  1870, 
two  days  before  the  deed  of  release.  It  is 
impossible  for  their  Lordships  (even  if  they 
ought  to  presume  this  to  have  been  a  pay- 
ment to  the  official  assignee)  to  a^jsume,  in 
the  absence  of  evidence,  that  it  might  not 
have  been  satisfactorily  explained  if  it  had 
been  challenged,  which  it  was  not.  Be- 
sides the  account  thus  set  forth  (as  required 
by  the  bill)  by  way  of  schedule  to  the 
answer,  the  books  of  the  appellants  were 
produced  by  their  2)i*esent  manager,  Mr. 
Barlow,  who  was  called  as  a  witness  by  the 
respondent;  and  all  such  extracts  fram 
them  as  were  thought  material  were  put 
in  as  part  of  the  respondent's  evidence. 
Their  Lordships  do  not  say  that  these 
extracts  ought  on  that  account  to  be  taken 
as  establishing  affirmatively  the  correctness 
of  all  entries  contained  in  them ;  but  no 
evidence  whatever  was  offered  to  discredit 
them ;  and  one  of  them  (the  exhibit  W) 
shews  in    what  manner    the  appellants 
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arrived  at  the  amount  of  their  claim,  as 
stated  in  the  deed  of  release.  That  exhibit 
contains,  not  a  personal  acooont  as  between 
mortga^r  and  mortgagee,  but  an  account 
between  the  appellants  and  the  station, 
headed  "  Alma  station  (late  Tom's  Lake)  "  ; 
and  it  is  continued  without  break  down  to 
the  time  when  the  appellants  ceased  to 
have  any  interest  in  the  station,  by  the 
completion  of  James's  purchase.  Mr. 
Justice  Molesworth  observed  upon  that 
&uct ;  and  it  was  also  insisted  upon  at  the 
bar,  as  if  some  inference  adverse  to  the 
good  fiaith  of  the  transaction  of  May,  1870, 
ought  to  be  drawn  from  it.  But  it  appears 
to  their  Lordships  that  in  a  business  like 
that  of  the  appellants,  such  an  impersonal 
account  woidd  naturally  and  properly  be 
continued  as  long  as  they  had  the  station 
on  their  hands,  whether  by  a  redeemable 
title,  or  by  one  which  was  not  redeemable. 

In  that  account  (which  was  made  up  at 
var3dng  rates  of  interest,  generally  much 
lower  than  15  per  cent.,  the  rate  secured 
by  the  mortgage  deed,  and  with  rests)  the 
same  items  of  charge  (apart  from  interest) 
appear  as  in  the  first  schedule  to  the  ap- 
pellants' answer;  and  the  result  is,  that 
on  the  21st  of  April,  1870,  18,820/.  17«. 
Bd,  is  there  shewn  as  due  from  the  mort- 
gaged estate  to  the  appellants,  and  on  the 
30th  of  May,  1870,  19,294/.  lis.  9d.  The 
account  so  made  out  was  more  favourable 
to  the  respondent's  estate  than  if  it  had 
been  stated  according  to  the  strict  terms 
of  the  mortgage  deed,  with  15  per  cent, 
interest  throughout ;  and  it  is  evident  to 
their  Lordships,  that  it  was  from  this 
account  that  the  amount  of  "  18,900/.  or 
thereabouts,"  stated  in  the  deed  of  release, 
was  derived.  It  seems  not  improbable 
that  this  particular  figure  may  have  been 
arrived  at  some  time  before,  and  that  it 
was  not  thought  necessary  to  make  up  the 
account  more  exactly.  If  there  was  any 
error,  it  was  (acconling  to  these  books) 
rather  in  understating  than  in  overstating 
the  amount  actually  due. 

It  appears  by  the  evidence,  that  Good- 
man was  a  man  very  well  acquainted  with 
business.  He  was  trustee  and  inspector 
for  the  Australian  Trust  and  Agency 
Company,  the  business  of  which  consisted 
in  lending  money  on  station  property.  He 
was  accustomed,  as  inspector  for  that  com- 


pany, to  visit  country  stations,  and  to 
report  what  might  be  prudently  advanced 
upon  them ;  and  he  discharged  this  duty 
to  their  satisfaction  from  1863  till  the 
time  of  his  death.  Sir  Charles  MacMahon 
met  him  shortly  before  the  date  of  the 
deed  of  release  (whether  before  or  after 
the  26th  of  May,  1870,  is  not  dear)  out- 
side the  appellants'  bank,  and  was  then 
told  by  him  that  he  had  been  "  looking 
through  Brougham's  accounts,  and  that 
the  bank  stood  likely  to  make  a  loss  " — a 
statement  quite  in  accordance  with  the 
recitals  of  the  deed. 

It  was  strongly  urged  by  the  respon- 
dent's counsel  at  the  bar  that  Croodman, 
as  a  trustee  for  Brougham  and  his  credi- 
tors, did  not  properly  discharge  his  duty ; 
that  he  ought  to  have  done  something 
more  than  look  through  the  accounts  in 
the  bank  books,  and  to  have  taken  some 
steps,  which  (so  far  as  appears)  he  did  not 
take,  to  ascertain,  by  a  personai  inspection 
of  the  station  or  otherwise,  the  value  of 
the  mortgaged  property;  and  that,  from 
the  fact  that  the  release  was  executed  only 
four  days  after  Messrs.  Nutt  &  Murphy's 
letter  of  the  26th  of  May,  and  that  in  his 
own  reply  to  that  letter  (on  the  very  day 
when  he  received  it)  he  expressed  his  readi- 
ness ^*  to  convey  the  equity  of  redemption 
at  a  valuation  of  15,000/.,"  the  appellants 
must  be  deemed  to  have  had  notice  that 
he,  being  a  trustee,  neglected  his  duty. 
Their  Lordships  think  ti^at  if  the  respon- 
dent had  intended  to  rely  upon  a  breach 
of  trust  by  Goodman,  with  notice  of  it  to 
the  appellants,  that  case  ought  to  have 
been  made  by  his  bill;  which  it  is  not. 
But,  even  if  such  a  case  were  open  upon 
the  respondent's  pleading,  their  Lordships 
find  no  evidence,  either  of  any  breach  of 
trust,  in  £su!t,  or  of  any  notice  of  it  to  the 
appellants.  It  was  certainly  not  for  the 
appellants  to  presume  that  Goodman  did 
or  would  neglect  his  duty.  What  steps 
he  may  actually  have  taken  to  satisfy  him- 
self on  the  points  mentioned  in  the  recitals 
of  the  deed,  or  when  exactly  he  took  them, 
it  was  impossible,  when  he  was  no  longer 
living,  to  ascertain.  It  by  no  means 
follows,  because  the  letter  of  Messrs.  Nutt 
&  Murphy  and  his  reply  were  written  on 
the  26th  of  May,  1870,  that  he  had  pre- 
viously no  information  on  the  subject. 
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The  oontrary  is  probable,  this  station 
being  the  only  large  asset  mentioned  in  the 
respondent's  schedule,  filed  four  months 
before.  Qoodman  had  been  with  the 
respondent's  witness,  Patrick  William 
Brougham,  at  Tom's  Lake,  adjoining  the 
Alma  station,  in  February,  1869,  and  he 
had  then  "  crossed  about  four  miles  of  Alma 
station."  Mr.  Justice  Molesworth  himsell 
thought  that  ''he  might  have  obtained 
sufficient  information  without  leaving 
Melbourne."  There  is,  therefore,  in  their 
Lordships'  opinion,  no  reason  for  drawing 
any  inference  unfavourable  to  GkxMlman's 
conduct,  either  from  the  terms  of  the 
letters,  or  from  the  date  of  the  deed ;  and 
the  result  is,  that  there  is,  in  their  judg- 
ment, no  ground  for  relieving  the  respon- 
dent from  the  burden  of  proving  the  mis- 
representations alleged  in  his  amended  bill, 
which,  so  &r  as  relates  to  the  amount  of 
the  mortgage  debt,  he  has  not  even  at- 
tempted to  do. 

Thero  remains  only  the  other  alleged 
misrepresentation,  as  to  value;  and  this 
might  be  very  shortly  disposed  of  by  the 
mere  fact  that  no  representation  on  this 
subject  was  ever  made  by  the  appellants, 
except  that  they  themselves  ''  valued  their 
security  at  15,000Z."  This  is  not  a  repre- 
sentation by  which  anybody  could  possibly 
be  misled  or  deceived ;  and  even  if  evidence 
were  given  tending  to  shew  that  15,000/. 
was  less  than  the  true  value  of  the  pro- 
perty, mere  under^value  would  not  alone 
be  a  sufficient  ground,  as  Lord  Cotten- 
ham  said  in  Knight  v.  Marjoribcmka  (10^, 
for  impeaching  the  transaction.  Their 
Lordships,  however,  are  of  opinion,  not 
only  that  the  respondent's  evidence  fails 
to  throw  any  real  doubt  upon  the  good 
faith  of  the  estimate  of  value  stated  in 
Messrs.  Nutt  &  Murphy's  letter,  but  that, 
if  on  that  point  the  burden  of  proof  had 
rested  upon  the  appellants,  they  would 
have  satisfied  it.     Sir  Charles  MacMahon 

iwhom  Mr.  Justice  Molesworth  exonerates 
rom  all  intentional  deceit)  swore  that  he 
thought  15,0002.  was  a  &ir  value  for  the 
station  at  the  time  of  the  dealing  with 
Gkxxhnan,  and  that  the  appellants  would 
have  sold  it  for  that  price.  The  considera- 
tion for  the  release  was  not  18,000/.,  the 
amount  of  that  estimate,  but  was  the 
whole  amount  of  the  mortgage  debt,  then 
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stated  at  18,900/.,  and  really  standing  in 
the  books  of  the  bank  at  more  than 
19,000/.  The  appellants  had  offered  to 
sell  the  property  to  Goodman  for  the 
amount  they  put  upon  it,  15,000/.,  which 
offer  he  declined;  and  their  Lordships 
cannot  adroit  the  force  of  the  argument 
that  he  could  not  have  found  the  means  of 
paying  such  a  sum,  whatever  might  be  the 
true  value  of  the  property.  He  was  a 
man  of  business ;  and  if  the  value  to  sell 
had  been  anything  like  the  amount  alleged 
by  the  respondent  and  some  of  his  wit< 
nesses,  their  Lordships  see  no  reason  to 
doubt  that  an  advance  of  the  necessary 
funds  might  have  been  obtained ;  especially 
as  it  is  not  shewn  that  the  appellants 
would  have  refused  to  allow  reasonable 
time  for  that  purpose.  ThewitnessEichard- 
son  proves  that  Johnson,  the  appellants' 
manager  ^at  a  time  not  accurately  fixed), 
mentionea  the  property  to  him  as  for  sale 
at  15,000/.,  but  Bichardson  was  not  then 
disposed  to  buy.  In  March,  1871,  when 
the  account  against  the  station  still  stood 
in  the  bank  books  at  more  than  18,000/., 
the  appellants  offered  it  to  one  Chirnside 
for  that  sum ;  that  offer  remained  for  some 
time  open,  but  it  was  eventually  declined. 
The  sale  eventually  made  to  James,  on  the 
28th  of  May,  1871,  was  on  terms  not 
much  (if  at  all)  more  favourable,  consider, 
ing  the  length  of  credit  allowed ;  and  the 
debt  then  stood  in  the  bank  books  at 
21,050/.  ISa.  9d,  In  the  value  of  a  specu- 
lative property  of  this  kind,  eveiy  year 
may  make  a  veiy  material  difference. 
Against  these  &cts  the  respondent  has 
o&red  no  evidence,  except  the  opinions 
of  certain  stock  and  station  managers  op- 
posed to  other  opinions  as  to  value  adduced 
on  the  appellants'  part;  all  which  their 
Lordships  think  it  their  duty  to  disregard, 
as  immaterial  to  the  true  issue  in  the  case, 
which  is  one  of  misrepresentation,  mistake 
or  fraud.  Great  stress  was  laid  in  the 
judgment  below,  and  in  the  argument  for 
the  respondent,  upon  the  evidence  of  one 
perticular  witness  named  Atkins,  who 
took  deliveiy  of  the  station  for  the  appel- 
lants in  April,  1868,  and  who  said  that 
he  valued  for  the  bank  when  he  took  de- 
livery at  1/.  per  head  (which  was  equal  to 
20,000/.),  and  so  informed  the  manager; 
and  it  was  urged  that  the  value  must  have 
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increased,  partly  by  reason  of  the  appel- 
lants' improvements  and  partly  because 
this  station  did  not  suffer,  like  others  near 
it,  from  drought,  between  April,  1868, 
and  the  30th  of  May,  1870.  Atkins, 
however,  remained  in  the  appellants'  ser- 
vice for  little  more  than  one  month  ;  and 
there  is  no  proof,  either  that  his  estimate 
in  April,  1868,  was  really  trustworthy 
and  correct,  or  that  the  appellants  so 
regarded  it.  On  the  contrary,  there  is  the 
evidence  of  Mr.  Peck,  a  stock  and  station 
agent,  who  in  1869  offered  the  Alma 
station  for  sale,  advertising  it  on  the  27th 
of  August,  1869.  It  was  put  up  in  the 
usual  way,  but  was  not  sold,  no  offer  being 
made  for  it ;  and  he  says  that  before  1870 
station  property  in  the  Alma  district "  was 
almost  unsaleable."  A  bank  like  the  ap. 
pellants'  not  only  may,  but  in  the  proper 
course  of  their  business  must,  endeavour 
to  realise  property  on  which  they  have 
advanced  money,  without  any  burdensome 
delay ;  and  their  Lordships  see  no  sufQcient 
ground  for  believing  that  the  appellants 
could  have  practically  realised  in  May, 
1870,  more  than  the  amount  at  which 
they  then  estimated  the  Alma  station; 
still  less  more  than  the  true  amount  of 
their  debt  then  due  upon  it,  which  wsus  the 
actual  consideration  for  the  release. 

Their  Lordships  will  therefore  humbly 
advise  Her  Majesty  that  the  decree  of  Mr. 
Justice  Molesworth  ought  to  be  reversed, 
and  the  respondent's  bill  dismissed  with 
costs;  and  the  respondent  must  pay  the 
costs  of  the  appeal. 

Solicitors — Murray,  HutchinB  &  Stirling,    for 
appellants ;  Keen  k.  Rogers,  for  respondent. 


.  ^^o  f  THE   MUSSOORIE   BANK  (appd- 

Tur     I.  oi    ^      ^onto)  v,  albert  charles 
Marcn  J 1 .  j^     RAYNOR  (respondent). 

Will — Construction — Precatory  Trust — 
Lea/oe  to  Appeal — Application  to  Rescind 
— Practice, 

A  testator  hequecUhed  the  whole  of  his 
property  to  his  wife^  ^^feelvng  coTifident 
that  she  will  act  pistly  to  our  children  in 
dividing  Hie  same  wlien  no  longer  required 


by  her  " : — Held,  thcU  the  words  in  fawmr 
of  ike  children  did  not  opercUe  €u  a  pre- 
catory trusty  and  that  the  wife  took  an 
absolute  interest  in  the  testator^s  property. 
Although  an  Order  in  Council  grafting 
leave  to  appeal  may  be  rescinded  cU  any 
timcj  it  is  the  duty  of  a  respondent  to 
apply  to  rescind  such  order  as  soon  as 
possible. 

This  was  an  appeal  from  a  judgment  of 
the  High  Court  of  the  North  Western 
Provinces  of  Bengal,  by  which  a  decree  of 
the  subordinate  Judge  of  Mussoorie  was 
reversed. 

The  circumstances  under  which  the 
suit  arose  were  as  follows : — 

The  respondent's  father,  Captain  Baynor, 
died  on  the  13th  of  December,  1860,  pos- 
sessed, among  other  effects,  of  shares  in  the 
Delhi  Bank. 

By  his  will  he  appointed  his  son  and 
his  wife,  the  respondent's  mother,  his 
executor  and  executrix. 

The  disposition  of  his  estate  was  as 
follows : — "  I  give  to  my  dearly  beloved 
wife,  Mary  Anne  Baynor,  the  whole  of 
my  property,  both  real  and  personal,  in- 
cluding my  Government  promissory  notes, 
Delhi  Bank  shares,  my  house  at  Ferose- 
pore.  No.  50,  together  with  all  my  plate 
and  plated  ware,  and  whatever  money, 
furniture,  carriages,  horses,  ^,  may  be 
in  my  possession  at  the  time  of  my  de- 
cease, together  with  all  moneys  due,  or 
which  may  afterwards  become  due,  feeling 
confident  that  she  will  act  justly  to  our 
children  in  dividing  the  same  when  no 
longer  required  by  her."  Probate  of  that 
will  was  granted  to  Mrs.  Raynor  alone. 
On  the  2l8t  of  March,  1871,  Mrs.  Eaynor 
applied  to  the  appellants  for  a  loan,  and 
offered  as  security  two  estates  at  Mus- 
soorie, two  houses  at  Dehra,  and  the 
Delhi  Bank  shares.  On  the  same  day  a 
mortgage  bond  was  executed  by  her  to  the 
appellants.  Mrs.  Baynor  died,  having 
made  her  will,  by  which  she  left  all  her 
property  among  her  children.  To  her  son, 
the  respondent,  she  left  her  shares  in  the 
Delhi  Bank.  The  appellants  had  attached 
the  shares  in  the  Delhi  Bank. 

The  object  of  the  present  suit  was  to 
get  rid  of  the  attachment  on  these  shares 
which  the  respondent  claimed  under  his 
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father's  and  mother's  wills  respectiyely, 
on  the  groand  that,  under  Captain 
Kaynor's  will,  his  widow  had  onlj  a  life 
interest  in  them  and  power  of  appoint- 
ment, and  that,  in  bequeathing  them  to 
the  respondent,  she  had  completed  the 
trust  created  by  her  husband's  will. 

The  appellants  disputed  this  oonstruo- 
tion  of  the  wiU. 

The  subordinate  Judge  delivered  judg- 
ment (m  the  10th  of  Maj,  1878,  dismiss- 
ing the  suit,  holding  that,  under  Captain 
Raynor^s  will,  his  widow  took  an  absolute 
interest  in  the  shares,  and  that  they  were, 
therefore,  liable  for  her  debts.  The  re- 
spondent appealed  to  the  High  Court,  and 
that  Court  reversed  the  decree  of  the  First 
Gourt 

The  date  of  the  judgment  of  the  High 
Court  was  the  2nd  of  January,  1878,  and 
the  period  for  appealing  to  Her  Majesty 
in  Council  ezpirod  on  the  6th  of  July 
following. 

The  appellants  obtained  special  leave  to 
appeaL 

Doyne  moved,  on  behalf  of  the  respon- 
dent, to  rescind  the  order,  and  referred  to 
Bam  Sabuk  Bote  v.  Monomohini  Dossee  ( 1 ). 

/.  Gr€tham,  Q.C.y  contra. 

Their  Lordships  intimated  that  they 
woold  hear  the  appeal. 

/.  Grahamy  Q.C,  and  Woodroffe,  for  the 
appellants. — ^The  testator's  will  operated 
to  give  an  absolute  interest  to  hu  wife ; 
no  trust  was  created  in  favour  of  his 
children.  If  it  be  assumed  that  a  trust  in 
fayoor  of  the  children  was  capable  of 
being  oiforoed  in  the  event  of  the  widow 
not  requiring  the  subject-matter  thereof 
for  her  own  use,  she  had  in  &ct  dealt 
with  the  shares  in  question.  They  referred 
to  Lambe  v.  Eames  (2),  Sale  v.  Moore  (3), 
Stead  V.  Miller  (4)  and  In  re  ffutchin- 
«m(6). 

Doyne,  for  the  respondent. — The  effect 
of  the  testator's  will  is  to  create  a  life 
estate  in  the  wife,  with  a  power  of  ap- 
pointment amongst  the  testator's  children. 

(1)  Law  Rep.  2  Ind.  App.  81. 

(2)  Law  Bep.  10  Chanc.  267. 

(3)  1  Sim.  634. 

(4)  46  Law  J.  Rep.  Chanc.  800:  Law  Rep. 
6Ch.B.226. 

(6)  Law  Rep.  8  Ch.  D.  640. 
YOL.  61.— P.O. 
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He  referred  to  Knight  v.  Knight  (6)  and 
Le  Marchant  v.  Le  Marchant  (7). 

Sir  Arthur  Hobhouse  delivered  the 
judgment  of  their  Lordships  ^8)  : — 

In  this  case  their  Lordships  have  felt 
almost  more  difficulty  in  deciding  whether 
or  not  to  hear  the  appeal  than  they  have 
in  disposing  of  it  when  heard,  and  in  order 
to  shew  the  nature  of  that  difficulty  it  is 
necessary  to  state  the  precise  course  which 
this  litigation  has  taken. 

In  the  month  of  December,  1839,  Cap- 
tain William  Raynor  died,  having  left  a 
will,  which  he  expressed  in  the  following 
terms: — "I  give  to  my  dearly  beloved 
wife,  Maxy  Anne  Raynor,  the  whole  of 
my  property,  both  real  and  personal,  in- 
cluding my  Government  promissory  notes, 
Delhi  Bank  shares,  my  house  at  Feroze- 
pore.  No.  50,  together  with  all  my  plate 
and  plated  ware,  and  whatever  money, 
furniture,  carriages,  horses,  d^.,  may  be  in 
my  possession  at  the  time  of  my  decease, 
together  with  all  moneys  due  or  which 
may  afterwards  become  due,  feeling  con- 
fident that  she  wiU  act  justly  to  our 
children  in  dividing  the  same  when  no 
longer  required  by  her."  And  he  ap- 
pointed his  son,  William  Joseph  Raynor, 
and  his  wife,  Mary  Anne  Raynor,  to  be 
his  executors.  Mrs.  Raynor  alone  proved 
the  will. 

During  her  lifetime  no  question  arose 
as  to  the  true  nature  of  Captain  Ra3mor's 
will.  It  appears  that  she  possessed  her- 
self of  his  property,  and  she  assumed  to 
deal  with  it  as  though  it  were  her  own. 
On  the  5th  of  September,  1868,  Mrs. 
Raynor  made  her  will,  by  which  she  gave 
to  her  son,  Albert  Charles  Ra3mor,  who  is 
the  respondent  in  this  appeal,  "twenty- 
four  of  my  shares  in  the  Delhi  and  London 
Bank,"  and  she  also  gave  him  a  house  and 
some  land.  Other  property,  consisting 
mainly  of  houses  and  land  and  of  Govern- 
ment rupee  paper,  she  gave  partly  to  her 
daughter,  Adelaide  Louisa  Swetenham, 
partly  to  her  son,  William  Joseph  Raynor, 
and  partly  to  her  step-daughter,  Elizabeth 
Gooldlng.    To  the  latter  was  given  the 

(6)  3  Beav.  172. 
(7). Law  Rep.  18  Eq.  414. 
(8)  Sir  Barnes  Peacock;  Sir  Richard  Conch, 
and  Sir  Arthur  Hobhonse. 
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house  No.  50  at  Ferozepore,  which  the 
testatrix  descrihes  as  ^'mj  house  and 
estate."     Mrs.  Eaynor  died  some  time  in 

1875,  and  her  will  was  proved — it  does 
not  appear  by  whom. 

In  the  year' 1876  the  Mussoorie  Bank, 
who  are  the  appellants,  instituted  two 
suits  against  Mrs.  Haynor's  executors,  for 
the  purpose  of  recovering  the  sum  of 
Es.  25,000  advanced  by  the  bank  to  Mrs. 
Haynor  upon  the  security  of  thirty  Delhi 
Bank  shares  and  of  certain  houses.  One 
of  these  suits,  No.  41,  of  1876,  was  in- 
stituted in  the  Small  Cause  Court  at 
Dehra  Doon,  and  on  the  5th  of  December, 

1876,  the  bank  obtained  a  decree  under 
which  the  thirty  shares  were  attached. 
The  other  suit,  No.  115,  of  1876,  insti- 
tuted before  the  Subordinate  Judge  of 
Dehra  Doon,  was  to  enforce  the  bank's 
mortgage  upon  the  houses.  On  the  12th 
of  December,  1876,  the  bank  obtained  a 
money  decree  for  the  sum  of  Ba.  32,121 
2a.  4p.,  but  the  Subordinate  Judge  re- 
fused to  give  them  any  specific  relief  on 
the  basis  of  the  mortgage.  His  principal 
reason  appears  to  have  been  that  the 
nature  and  extent  of  Mrs.  Raynor's  in- 
terest in  the  mortgaged  properties  was 
uncertain. 

Against  this  decision  the  bank  appealed 
to  the  High  Court,  who  gave  judgment 
on  the  2nd  of  January,  1878.  They  held 
that  Mrs.  Baynor  certainly  had  some  in- 
terest in  the  properties  she  mortgaged  to 
the  bank;  that  she  might  have  had  an 
absolute  interest  in  them,  especially  as  tJbe 
had  acquired  them  after  Captain  Baynor's 
death ;  and  that  the  bank  was  entitled  to 
enforce  its  security  against  whatever  in- 
terests might  ultimately  prove  to  be  hers. 
They  varied  the  decree  accordingly.  As 
regsurds  the  interest  which  Mrs.  Baynor 
hi^  in  the  properties  the  High  Court  pro- 
nounced no  opinion,  holding — quite  rightly 
as  their  Lordships  think — that  the  ques- 
tion did  not  arise  in  a  suit  in  which 
Captain  Baynor's  estate  was  not  properly 
represented. 

While  the  appeal  in  the  mortgage  suit 
was  pending,  Albert  Baynor  brought  the 
present  suit  for  the  purpose  of  setting 
aside  the  order  of  the  5th  of  December, 
1876^  so  fax  as  regards  the  twenty-four  bank 
shares  bequeathed  to  him  by  his  mother, 


and  of  obtaining  possession  of  those  shares. 
The  identity  of  the  shares  with  the  shares 
bequeathed  by  Captain  Baynor  may  be 
assumed  for  the  present  purpose ;  and  the 
case  made  by  the  respondent  is  that  Mrs. 
Baynor  took  only  a  life  interest  in  her 
husband's  property.  On  the  10th  of  May, 
1878,  the  Subordinate  Judge  dismissed  the 
suit,  holding  that  Mrs.  Ba3mor  took  an 
absolute  interest  under  her  husband's  will. 
Albert  Baynor  appealed,  and  on  the  22nd 
of  August,  1878,  the  High  Court  gave 
him  a  decree,  on  the  ground  that  Mrs. 
Baynor  held  her  husband's  estate,  not  ab- 
solutely in  her  own  right,  but  as  trustee 
for  their  children,  with  a  power  of  appoint- 
ment among  them. 

The  bank  then  applied  to  the  Hi^ 
Court  for  leave  to  appeal  against  this 
decree.  On  the  13th  of  Januaiy,  1878, 
the  High  Court  refused  leave,  on  the 
ground  that  the  property  at  stake  in  this 
suit  was  valued  at  no  more  than  Bs.  6,000, 
and  that  the  question  of  law  was  so  clear 
that  an  appeal  could  only  result  in  the 
affirmance  of  the  judgment. 

The  bank  then  presented  a  petition  to 
Her  Majesty  in  Council  for  leave  to  ap- 
peal, on  which  leave  was  granted  by  an 
Order  in  Council  dated  the  14t^  of 
August,  1879.  And  it  is  the  frame  of 
that  petition  that  gives  rise  to  the  pre- 
liminary question  now  raised.  Waiving; 
all  questions  as  to  the  honesty  of  the  peti- 
tioners, the  respondent's  counsel  insists 
that,  in  fact,  their  petition  is  so  framed  as 
to  mislead  this  Board,  and  to  bring  it  to  a 
favourable  decision  on  false  grounds. 

The  petition  states  the  petitioners'  mort- 
gage suit,  No.  115,  of  1876,  and  it  states 
the  effect  of  the  decree  of  the  High  Court 
therein ;  but  it  does  not  give  the  date  of 
that  decree.  Then  it  goes  on  to  state  tbat 
under  that  decree  the  bank  shares  were 
attached;  that  Albert  Baynor  objected; 
that  his  objection  was  overruled ;  and  tbat 
thereupon  he  brought  the  present  suit. 
The  proceedings  in  the  present  suit  are 
correctly  stated ;  but  it  is  not  true  tbat 
the  bank  shares  were  attached  under  the 
decree  in  the  mortgage  suit,  or  that  Albert 
Baynor's  objection  and  suit  directly  strack 
at  any  portion  of  the  decree  in  the  mort- 
gage suit.  The  shares  were  attached  in 
the  suit  relating  to  them  alone,  which  was 
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valued  at  Bs.  6,000  only;   whereas  the 
mortgBge  suit  was  of  greater  vaJue. 

The  first  question  is,  whethw  the  pre- 
liminary objection  is  taken  too  late.     The 
order  was  made  more  than  two  years  ago, 
and  the  respondents  were  fully  aware  of 
it ;  yet  no  objection  was  made  until  all  the 
costs  of  the  appeal  had  been  incurred.   As 
a  general  rule,  the  proper  course  in  a  case 
like  the  present  is  for  the  respondent  to 
move  as  early  as  possible  to  rescind  the 
Order  in  Council;    and  their  Lordships 
think  it  rig^t  to  call  attention  to  the 
opinion  expressed  in  the  second  volume  of 
the  Law  Eeports,  Lidian  Appeals,  p.  82. 
It  is  there  said,    "In  their  Lordships* 
opinion  an  objection  of  this  kind  ought  to 
be  taken  by  the  respondents  as  early  as 
the  matter  is  brought  to  their  notice,  for 
the  plain  reason  that  if  the  leave  to  ap- 
peal is  on  that  ground  rescinded,  no  fur- 
ther costs  are  incurred ;  and  it  is  wrong 
to  leave  the  objection  until  the  hearing  of 
the  appeal,  when  the  record  has  been  sent 
from  India,  and  when  all  the  costs  attend- 
ing the  hearing  have  been  incurred."    At 
the  same  time  their  Lordships  desire  it  to 
be  distinctly  understood  that  an  Order  in 
Council  granting  leave  to  appeal  is  liable 
at  any  time  to  be  rescinded  with  costs,  if 
it  appear  that  the  petition  upon  which  the 
order    was    granted    contains    any    mis- 
statement, or  any  concealment  of  facts 
which  ought  to  be  disclosed. 

In  this  case,  if  their  Lordships  had  any 
reason  to  think  that  there  were  intentional 
mis-statements  in  the  petition,  they  would 
at  once  rescind  the  order  and  dismiss  the 
appeal.  But  they  do  not  think  there  was 
any  intention  to  mislead.  The  appellant's 
solicitor  has  filed  an  affidavit  shewing  how 
he  confused  the  decree  of  the  12th  of  De- 
cember made  in  the  mortgage  suit,  with 
the  decree  of  the  5th  of  December  luider 
which  the  shares  were  attached;  and  it 
appears  that  he  did  not  leave  the  judgment 
of  the  12th  of  December  to  be  explained 
solely  by  the  petition,  because  a  copy  of  it 
was  among  the  papers  put  in  with  the 
petition.  Still  if  there  has  been  a  material 
mis-Ftatement,  it  is  not  sufficient  to  clear 
the  case  of  bad  faith.  To  use  the  words 
of  Lord  Kingsdown  (9),  "  Where  there  is 

(9)  Mohnn  Lai  Sookul  v.  Beeher  Doss  and 
Others,  8  Moore,  Indian  Appeals,  196. 
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an  omission  of  any  material  facts,  whether 
it  arises  from  improper  intention  on  the 
part  of  the  petitioner,  or  whether  it  arises 
from  accident  or  n^ligence,  still  the  effect 
is  just  the  same  if  this  Court  has  been  in- 
duced to'  make  an  order  which,  if  the  facts 
were  fully  before  it,  it  would  not,  or  might 
not,  have  been  induced  to  make."  Their 
Lordships  therefore  proceed  to  ask  whether 
the  order  in  question  was  one  which  they 
might  not  have  been  induced  to  make  if 
the  facts  had  been  fully  and  truly  stated. 

The  grounds  which  the  petitioner  ralies 
on  as  reasons  why  an  appeal  shall  be  al- 
lowed, notwithstanding  the  value  of  the 
suit  is  only  Ks.  6,000,  are  three  in  num- 
ber— first,  that  the  decision  virtually  affects 
the  right  of  the  bank  to  have  a  mortgage 
security  for  the  whole  sum  of  Rs.  32,000 
odd ;  secondly,  that  the  point  of  law  decided 
by  the  High  Court  will  cover  other  claims 
arising  in  reference  to  the  estate  of  Mrs. 
Baynor ;  and  thirdly,  that  the  decision  on 
appeal  in  this  suit  will  probably  prevent 
any  appeal  against  the  decree  in  the  mort- 
gage suit,  or  against  the  proceedings  in 
execution  thereof.  Their  Lordships  con- 
sider that  the  first  two  grounds  are  solid 
grounds  for  granting  the  leave  asked ;  and 
they  are  not  at  all  affected  by  the  error  in 
the  petition.  It  is  clear  that  if  Mrs. 
'  Eaynor  took  only  a  life  interest  in  her 
husband's  property,  the  bank  cannot  en- 
force their  decree  against  any  poi*tion  of 
the  property  enjoyed  by  her  in  her  Hfetime, 
whether  comprised  in  the  mortgage  or  not, 
unless  they  successfully  contest  against  the 
Eaynor  family,  as  to  each  such  portion, 
the  question  whether  or  no  it  belonged  to 
Captain  Raynor  or  was  purchased  with  his 
assets.  The  third  ground  is  affected  by 
the  mis  statements  in  the  petition — first, 
because  the  date  of  the  decree  in  the  mort- 
gage suit  is  not  given,  and  therefore  it 
does  not  appeal*  on  the  face  of  the  petition 
that  the  time  for  appealing  had,  as  In  fact 
it  had,  then  expii-ed ;  secondly,  because  the 
decree  obtained  by  Albert  Haynor  appears 
to  be  more  directly  mixed  up  with  the 
mortgage  suit,  when  it  is  stated  that  the 
shares  were  attached  under  that  very  de« 
cree,  than  when  they  ai*e  shewn  to  be 
attached  under  a  decree  in  a  different  suit. 
Still  there  is  a  sense  in  which  the  third 
ground  may  be  explained.   It  is  impossible 
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to  suppose  that,  after  the  decision  of  the 
High  Court  in  this  suit,  any  effectual  pro- 
ceeding could  be  taken  by  way  of  simple 
execution  of  the  decree  in  the  mortgage 
suit,  for  all  purchasers  would  be  deterred 
by  the  knowledge  that  they  were  buying  a 
formidable  litigation.  It  certainly  would 
be  necessary  for  the  bank  to  frame  a  new 
suit,  properly  constituted  for  the  purpose 
of  contesting  all  questions  with  the  Baynor 
family  and  seeking  execution  of  their 
decree  against  them.  In  such  a  suit  as 
that,  the  construction  of  the  will  might, 
and  probably  would,  be  brought  by  appeal 
before  this  board.  And  it  might  possibly, 
though  probably  it  would  not,  be  found 
necessary  for  properly  working  an  appeal 
in  a  subsidiary  suit  of  that  kind  to  obtain 
leave  to  appeal  from  the  original  decree  the 
execution  of  which  was  being  prosecuted. 

Their  Lordships  are  of  opinion  that  the 
petition  is  very  faulty,  and  that  due  care 
Mras  not  shewn  in  its  preparation ;  but  on 
examining  the  grounds  for  asking  leave  to 
appeal,  they  do  not  think  that  any  different 
conclusion  would  or  could  have  been  arrived 
at  if  the  strictest  accuracy  had  been  observed. 
Their  Lordships  also  were,  when  hearing 
the  preliminary  objection,  strongly  im- 
pressed with  the  circumstance  that  there 
was  prima  facie  sti-ong  ground  for  an  ap- 
peal upon  the  merits.  For  these  reasons 
they  have  thought  it  right  to  hear  the 
appeal. 

Passing  to  the  merits  of  the  case,  their 
Lordships  are  of  opinion  that  the  current 
of  decisions  now  prevalent  for  many  years 
in  the  Court  of  Chancery  shews  that  the 
doctrine  of  precatory  trusts  is  not  to  be 
extended ;  and  it  is  sufficient  for  that  pur- 
pose to  refer  to  the  judgments  given  by 
Lord  Justice  James  in  the  case  of  Lambe 
V.  Eaniea  (2),  and  by  Sir  Greorge  Jessel  in 
the  case  of  In  re  Hutchinson  and  Tenant 
(5).  They  are  further  of  opinion,  that  if 
the  d  jctrine  of  precatory  trusts  were  applied 
to  the  present  case,  it  would  be  extended 
far  beyond  the  limits  to  which  any  pre- 
vious case  has  gone.  No  case  has  been 
cited,  and  probably  no  case  could  be  cited, 
in  which  the  doctrine  of  precatory  trusts 
has  been  held  to  pi-evail  when  the  property 
said  to  be  given  over  is  only  given  when  no 
longer  required  by  the  first  teJcer. 

Now  these  rules  are  clear  with  respect 


to  the  doctrine  of  precatory  trusts,  that  the 
words  of  gift  used  by  the  testator  most  be 
such  that  the  Court  finds  them  to  be  im- 
perative on  the  first  taker  of  the  property, 
and  that  the  subject  of  the  gift  over  must 
be  well  defined  and  certain.  If  there  is 
uncertainty  as  to  the  amount  or  nature  of 
the  property  that  is  given  over,  two  diffi- 
culties at  once  arise.  There  is  not  only 
difficulty  in  the  execution  of  the  trust  be- 
cause the  Coiurt  does  not  know  upon  what 
property  to  lay  its  hands,  but  the  uncer- 
tainty in  the  subject  of  the  gifl  has  a  reflex 
action  upon  the  previous  words,  and  throws 
doubt  upon  the  intention  of  the  testator, 
and  seems  to  shew  that  he  could  not  pos- 
sibly have  intended  his  words  of  confidence, 
hope,  or  whatever  they  may  be — ^his  appeal 
to  the  conscience  of  the  firet  taker — to  be 
imperative  words. 

In  this  case  nothing  is  given  over  to  the 
children  of  the  testator  except  by  an  ex- 
pression of  confidence  in  his  wife  that  she 
will  deal  justly  in  dividing  the  property 
among  them,  and  that  she  will  do  it  when 
the  property  is  no  longer  required  by  her. 
If  the  testator  had  given  to  his  chQdren 
such  property  as  was  not  required  by  his 
wife,  or  if  he  had  given  over  his  property 
if  it  was  not  required  by  his  wife,  the 
gift  over  would,  according  to  a- very  well- 
known  and  well-established  class  of  cases, 
have  been  void,  because  of  the  uncertainty. 
It  would  have  been  void,  not  merely 
because  the  words  of  gift  over  were  pre- 
catory only,  but  it  would  have  been 
void  notwithstanding  that  the  most  direct 
and  precise  words  of  gift  over  might 
be  used.  Their  Lordships  think  that 
substantially  the  words  ''  when  no  longer 
required  by  her"  must  in  this  will  be 
taken  to  have  the  same  meaning  as  if 
he  had  said,  ''I  give  to  my  children  so 
much  as  is  not  required  by  her."  Con- 
sidering the  nature  of  the  property,  which 
includes  a  number  of  articles  as  to  some  of 
which  the  use  is  equivalent  to  the  con- 
sumption ;  to  the  nature  of  the  first  gift, 
which,  although  not  expressed  in  terms  to 
be  an  absolute  gift,  is  quite  unlimited,  and 
is  legally  an  abw)lute  gift ;  and  to  the  fact 
that  the  first  gift  is  only  cut  down  by 
words  which  do  not  constitute  a  direct 
gift,  but  are  to  operate  through  an  influence 
upon  the  conscience  and  feelings  of  the  wife, 
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Uieir  Lordships  cannot  come  to  any  other 
oondnsion  than  that  the  testator  intended 
his  wife  to  use  the  property  according  to 
her  requirements.  That  is  equivalent  to 
an  abeolute  gift  to  the  wife. 

They  do  not  think  it  necessary  therefore 
to  enter  into  a  consideration  of  the  various 
authorities  which  have1)een  cited  as  to  the 
i^lication  of  the  doctrine  of  precatory 
trusts,  or  nicely  to  weigh  one  authority 
against  another.  They  consider  it  sufficient 
to  saj  that  upon  this  will  the  wife  took  an 
absolute  interest,  and  that  to  apply  the 
doctrinoe  of  precatory  trusts  to  it  would  be 
a  veiy  large  extension  of  that  doctrine. 

The  result  is,  that  their  Lordships  will 
hnmbly  advise  Her  Majesty  to  reverse  the 
decree  of  the  High  Court,  and  to  substi- 
tate  for  it  a  decree  dismissing  the  appeal 
to  the  High  Court  with  costs ;  but  with 
respect  to  the  costs  of  the  present  appeal 
they  think  it  right  to  follow  the  case  of 
Ram  Sahuk  Base  v.  Monomohvni  Dossee 
(1);  and  having  regard  to  the  nature  of 
the  petition  presented  for  leave  to  appeal, 
and  the  course  pursued  by  the  appellants, 
they  will  give  no  costs  of  the  appeal. 
The  money  which  has  been  deposited  will 
be  returned  to  the  appellants. 
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1882.    1    CHABLES  RUSSELL  (appellant) 
June  23.  J      v.  the  queen  (respondent). 

Canada  —  Neto  Brunswick  —  British 
North  America  Act,  1867,  M.  91  amd  92— 
Comtructum  —  Dominion  Parliament  — 
Powers  of — Intoxicating  Liquors — Prohir 
hUory  Sale  of. 

The  British  North  America  Act,  1867, 
hy  section  91,  provides  tha^  the  Parliament 
of  Canada  mai/  maJce  laws  for  t?ie  2>^<^^9 
order  and  good  government  of  Canada. 

Section  92  provides  tliat  the  Legislatures 
of  ike  Provinces  may  eacdusively  make 
laws  relating  to  shops,  saloons,  taverns  and 
other  Hoences  in  order  to  the  raising  of  a 


revenue,  or  relating  to  property  and  civU 
rights  in  the  province,  or  relating  to  matters 
of  a  merely  local  or  private  nature  : — 

Held,  that  an  Act  regulating  the 
sale  of  intoxicating  liquors  throughout 
Canada  was  not  a  matter  exclusively  aS' 
signed  to  the  Provincial  LegisUUures,  hut 
was  a  matter  within  the  powers  of  the 
Parliament  of  Canada, 

This  was  an  appeal  from  a  judgment  of 
the  Supreme  Court  of  the  Province  of 
New  Brunswick. 

The  appellant  was  a  saloon-keeper  in 
the  city  of  Frederickton,  and  he  was  on 
the  8th  of  January,  1881,  summoned 
for  that  he  did  at  the  city  aforesaid  un- 
lawfully sell,  barter  and  dispose  of  intoxi- 
cating liquors,  contrary  to  the  Canada 
Temperance  Act,  1878. 

At  the  hearing  the  appellant  appeared 
and  pleaded  "  Not  guilty."  It  was  then 
proved  on  behalf  of  the  prosecution  that 
the  Canada  Temperance  Act,  1878,  had, 
on  the  1st  of  May,  1879,  been  brought 
into  force  in  the  city  of  Frederickton,  pur- 
suant to  the  provisions  of  the  Act.  It 
was  also  proved  that  the  appellant  did  at 
that  city  sell,  barter  and  dispose  of  in- 
toxicating  liquors  contrary  to  the  provi. 
sions  of  the  Act. 

The  appellant  submitted,  as  matter  of 
law,  that  the  magistrate  had  no  jurisdic- 
tion in  the  matter,  on  the  ground  that  it 
WAS  not  within  the  powers  of  the  Dominion 
Parliament  of  Canada  to  enact  the  Canada 
Temperance  Act,  1878.  The  magistrate 
overruled  the  objection  and  convicted  the 
appellant  of  the  offence,  and  adjudged  him 
to  pay  a  fine  of  100  dollars. 

The  appellant  applied  to  the  Supreme 
Court  of  the  province,  and  obtained  a  rule 
nisi  for  a  writ  of  certiorari  to  remove  the 
conviction  into  that  Court,  with  a  view  to 
the  same  being  quashed,  which  rule  was 
subsequently,  after  argument,  discharged 
by  that  Court. 

The  Supreme  Court  gave  judgment  for 
the  prosecution,  because  they  considei-ed 
themselves  bound  by  the  authority  of  a 
decision  of  the  Supreme  Court  of  Canada, 
in  a  case  of  Tlie  City  of  Frederickton  v. 
Tlie  Queen  (1). 

(I)  Supreme  Court  of  Canada  Rep.  vol.  3, 
p.  505. 
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From  this  judgment  the  present  appeal 
was  brought. 

Benjamin  and  R.  Brovm,  for  the  appel- 
lant.— The  Parliament  of  Canada  had  no 
power  to  enact  the  Canada  Temperance 
Act,  1878.  The  Act  had  no  legal  force  in 
the  Province  of  New  Brunswick.  The 
provisions  of  that  Act  relate  to  matters 
which  fall  within  the  subjects  referred  to 
in  section  92  of  the  British  North  America 
Act,  1867,  which  belong  exclusively  to  the 
Provincial  Legislature.  The  rule  of  con- 
struction is  laid  down  in  The  Citizens*  In- 
surance  v.  Parsons  (2). 

Ma>claren,  Q,C,  (Canadian  Bar),  and 
Fullarton,  for  the  respondent. — The  Canada 
Temperance  Act,  1878,  is  a  law  for  the 
peace,  order  and  good  government  of 
Canada.  It  is  not  a  matter  coming  within 
any  of  the  subjects  assigned  exclusively  to 
the  Legislatures  of  the  Provinces.  It  is 
not  tdtra  vires,  and  h  therefore  valid  and 
binding. 

Sir  Montague  E.  SMitH  delivered  the 
judgment  of  their  Lordships  (3) : — 

This  is  an  appeal  from  an  order  of  the 
Supreme  Court  of  the  Province  of  New 
Brunswick,  discharging  a  rule  nisi  which 
had  been  granted  on  the  application  of 
the  appellant  for  a  certiorari  to  remove 
a  conviction  made  by  the  police  magistrate 
of  the  city  of  Frederickton  against  him, 
for  unlawfully  selling  intoxicating  liquors, 
contrary  to  the  provisions  of  the  Canada 
Temperance  Act,  1878. 

No  question  has  been  raised  as  to  the 
sufficiency  of  the  conviction,  supposing  the 
above-mentioned  statute  is  a  valid  legis- 
lative Act  of  the  Parliament  of  Canada. 
The  only  objection  made  to 'the  conviction 
in  the  Supreme  Court  of  New  Brunswick, 
and  in  the  appeal  to  Her  Majesty  in 
Council,  is  that,  having  regai'd  to  the  pro- 
visions of  the  British  North  America  Act, 
1867,  relating  to  the  distribution  of  legis- 
lative powers,  it  was  not  competent  for 
the  Parliament  of  Canada  to  pass  the  Act 
in  question. 

(2)  Ante,  p.  11 ;  Law  Rep.  7  App.  Cas.  96. 

(3)  Sir  Barnes  Peacock;  Sir  Montague  E. 
Smith ;  Sir  Robert  P.  Collier ;  Sir  James 
Hannen,  and  Sir  Richard  Couch. 


The  Supreme  Court  of  New  Brunswick 
made  the  order  now  appealed  from  in  defer- 
ence to  a  judgment  of  the  Supreme  Court 
of  Canada  in  the  case  of  The  City  of 
Frederickton  v.  The  Queen  {I),  Inthi^ 
case  the  question  of  the  validity  of  the 
Canada  Temperance  Act,  1878,  tj^ongh  in 
another  shape,  directly  arose,  and  the 
Supreme  Court  of  New  Brunswick,  con- 
sisting of  six  Judges,  then  decided,  Mr.* 
Justice  Palmer  dissenting,  that  the  Act 
was  beyond  theoompetency  of  the  Dominion 
Parliament.  On  the  appeal  of  the  City  of 
Frederickton,  this  judgment  was  reversed 
by  the  Supreme  Court  of  Canada,  which 
held,  Mr.  Justice  Henry  dissenting,  that 
the  Act  was  valid.  The  present  appeal  to 
Her  Majesty  is  brought,  in  effect^  to  review 
the  last-mentioned  decision. 

The  preamble  of  the  Act  in  question 
states  that  '*  it  is  very  desirable  to  promote 
temperance  in  the  Dominion,  and  that 
there  should  be  uniform  legislation  in  all 
the  provinces  respecting  ti^e  traffic  in  in- 
toxicating liquors."  The  Act  is  divided 
into  three  parts.  The  first  relates  to 
<<  proceedings  for  bringing  the  second  part 
of  this  Act  into  force ;  **  the  second  to 
''prohibition  of  traffic  in  intoxicating 
liquors ; "  and  the  third  to  ''  penalties  and 
prosecutions  for  offences  against  the  second 
part." 

The  mode  of  bringing  the  second  part 
of  the  Act  into  force,  stating  it  succinctly, 
is  as  follows  :  On  a  petition  to  the  Governor 
in  Council,  signed  by  not  less  than  one- 
fourth  in  number  <^  the  electors  of  any 
county  or  city  in  the  Dominion  qualified  to 
vote  at  the  election  of  a  member  of  the 
House  of  Commons,  praying  that  the 
second  part  of  the  Act  should  be  in  force 
and  take  effect  in  such  county  or  city,  and 
that  the  votes  of  all  the  electors  be  taken  for 
or  against  the  adoption  of  the  petition,  the 
Governor-General,  after  certain  prescribed 
notices  and  evidence,  may  issue  a  pro- 
damation,  embodying  such  petition,  with 
a  view  to  a  poll  of  the  electors  being  taken 
for  or  against  its  adoption.  When  any 
petition  has  been  adopted  by  the  electors 
of  the  county  or  city  named  in  it,  the 
Governor-General  in  Council  may,  after 
the  expiration  of  sixty  days  from  the  day 
on  which  the  petition  was  adopted,  l^ 
Order  in  Council  published  in  the  OiVostUf 


MICHAELMAS  1881   to  MICHAELMAS  1882. 


Vol.  51.] 

Btusell  y.  The  Queen. 

declare  that  the  second  part  of  the  Act 
shall  be  in  force  and  take  effect  in  such 
county  or  city,  and  the  same  is  then  to 
become  of  force  and  take  effect  accord- 
ingly. Such  Order  in  Council  is  not  to 
be  revoked  for  three  years,  and  only  on 
like  petition  and  procedure. 

The  most  important  of  the  prohibitory 
enactments  contained  in  the  second  part  of 
the  Act'is  section  99,  which  enacts  that, 
''  from  the  day  on  which  this  part  of  this 
Act  comes  into  force  and  takes  effect  in 
any  county  or  city,  and  for  so  long  there- 
after as  the  same  continues  in  force  there- 
in, no  person,  unless  it  be  for  exclusively 
sacramental  or  medicinal  purposes,  or  for 
bona  fide  use  in  some  art,  trade  or  manu- 
feoture,  under  the  regulation  contained  in 
the  fourth  sub-section  of  this  section,  or 
as  hereinafter  authorised  by  one  of  the 
four  next  sub-sections  of  this  section, 
shall,  within  such  county  or  city,  by  him- 
self, his  clerk,  servant  or  agent,  expose  or 
keep  for  sale,  or  directly  or  indirectly,  on 
any  pretence  or  upon  any  device,  sell  or 
barter,  or  in  consideration  of  the  purchase  of 
any  other  property  give,  to  any  other  person, 
any  spirituous  or  other  intoxicating  liquor, 
or  any  mixed  liquor  capable  of  being  used 
asabeverage,  and  part  of  which  isspirituous 
or  otherwise  intoxicating." 

Sub-section  2  provides  that  '^  neither 
any  licence  issued  to  any  distiller  or 
brewer"  (and  after  enumerating  other 
licences),  **  nor  yet  any  other  description 
of  licence  whatever,  shall  in  any  wise  avail 
to  render  legal  any  act  done  in  violation 
of  this  section." 

Sub-section  3  provides  for  the  sale  of 
wine  for  sacramental  purposes,  and  sub- 
section 4  for  the  sale  of  intoxicating  liquors 
for  medicinal  and  manufacturing  pur- 
poses, these  sales  being  made  subject  to 
prescribed  conditions. 

Other  sub-sections  provide  that  pro- 
ducers of  cider,  and  distillei'S  and  brewers, 
may  sell  liquors  of  their  own  manufacture 
in  certain  quantities,  which  may  be  termed 
wholesale  quantities,  or  for  export,  subject 
to  prescribed  conditions,  and  there  are 
provisions  of  a  like  nature  with  respect  to 
vine-growing  companies  and  manu&cturers 
of  native  wines. 

The  third  partof  the  Act  enacts  (section 
100)  that  whoever  exposes  for  sale  or  sells 


79 


intoxicating  liquors  in  violation  of  the 
second  part  of  the  Act  shall  be  liable,  on 
summary  conviction,  to  a  penalty  of  not 
less  than  50  dollars  for  the  first  offence, 
and  not  less  than  100  dollars  for  the  second 
offence,  and  to  be  imprisoned  for  a  term 
not  exceeding  two  months  for  the  third 
and  every  subsequent  offence ;  all  intoxi- 
cating liquors  in  respect  to  which  any  such 
offence  has  been  committed  to  be  forfeited. 

The  effect  of  the  Act  when  brought  into 
force  in  any  county  or  town  within  the 
Dominion  is,  describing  it  generally,  to 
prohibit  the  sale  of  intoxicating  liquors, 
except  in  wholesale  quantities,  or  for  cer- 
tain specified  purposes,  to  regulate  the 
traffic  in  the  excepted  cases,  and  to  make 
sales  of  liquors  in  violation  of  the  prohi- 
bition and  regulations  contained  in  the  Act 
criminal  offences,  punishable  by  fine,  and 
for  the  third  or  subsequent  o£fence  by  im- 
prisonment. 

It  was  in  the  first  place  contended, 
though  not  very  strongly  relied  on,  by  the 
appellant's  counsel,  that  assuming  the  Par- 
liament of  Canada  had  authority  to  pass  a 
law  for  prohibiting  and  regulating  the  sale 
of  intoxicating  liquors,  it  could  not  dele- 
gate its  powers,  and  that  it  had  done  so  by 
delegating  the  power  to  bring  into  force 
the  prohibitory  and  penal  provisions  of  the 
Act  to  a  majority  of  the  electors  of  counties 
and  cities.  The  short  answer  to  this  objec- 
tion is  that  the  Act  does  not  delegate  any 
legislative  powers  whatever.  It  contains 
within  itself  the  whole  legislation  on  the 
matters  with  which  it  deals.  The  provi- 
sion that  certain  parts  of  the  Act  shall 
come  into  operation  only  on  the  petition  of 
a  majority  of  electors  does  not  confer  on 
these  persons  power  to  legislate.  Parlia- 
ment itself  enacUi  the  condition  and  every- 
thing which  is  to  follow  upon  the  condition 
being  fulfilled.  Conditional  legislation  of 
this  kind  is  in  many  cases  convenient,  and 
is  certainly  not  unusual,  and  the  power  so 
to  legislate  cannot  be  denied  to  the  Parlia- 
ment of  Canada,  when  the  subject  of  legis- 
lation is  within  its  competency.  Their 
Lordships  entirely  agree  with  the  opinion 
of  Chief  Justice  Ritchie  on  this  objection. 
If  authority  on  the  point  were  necessary, 
it  will  be  found  in  the  case  of  The  Queen 
V.  Bur<ih  (4),  lately  before  this  Board. 
(4)  Law  Bep.  8  App.  Gas,  889. 
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The  general  question  of  the  competency 
of  the  Dominion  Parliament  to  pass  the 
Act  depends  on  the  construction  of  the 
91st  and  92nd  sections  of  the  British 
North  America  Act,  1867,  which  are 
found  in  part  6  of  the  statute,  under  the 
heading  "  Distribution  of  Legislative 
Powera." 

The  9l8t  section  enacts:  "It  shall  be 
lawful  for  the  Queen,  by  and  with  the 
advice  and  consent  of  the  Senate  and 
House  of  Commons,  to  make  laws  for  the 
peace,  order  and  good  government  of 
Canada,  in  relation  to  all  matters  not 
coming  within  the  classes  of  subjects  by 
this  Act  assigned  exclusively  to  the 
Legislatures  of  the  Provinces;  and  for 
greater  certainty,  but  not  so  as  to  restrict 
the  generality  of  the  foregoing  terms  of 
this  section,  it  is  hereby  declared  that 
(notwithstanding  anything  in  this  Act) 
the  exclusive  legislative  authority  of  the 
Parliament  of  Canada  extends  to  all 
matters  coming  within  the  classes  of  sub- 
jects next  hereinafter  enumerated ; "  then 
after  the  enumeration  of  twenty-nine 
classes  of  subjects,  'the  section  contains 
the  following  words :— "  And  any  matter 
coming  withm  any  of  the  classes  of  sub- 
jects enumerated  in  this  section  shall  not 
be  deemed  to  come  within  the  class  of 
matters  of  a  local  or  private  nature  com- 
prised in  the  enumeration  of  the  classes  of 
subjects  by  this  Act  assigned  exclusively 
to  the  Legislature  of  the  Province." 

The  general  scheme  of  the  British  North 
America  Act  with  regard  to  the  distribu- 
tion of  legislative  powers,  and  the  general 
scope  and  effect  of  sections  91  and  92,  and 
their  relation  to  each  other,  were  fully 
considered  and  commented  on  by  this 
Board  in  the  case  of  The  Citizens^  In- 
surance Company  v.  Parsons  (2).  Ac- 
cording to  the  piinciple  of  construction 
there  pointed  out,  the  first  question  to  be 
determined  is,  whether  the  Act  now  in 
question  falls  within  any  of  the  classes  of 
subjects  enumerated  in  section  92,  and 
assigned  exclusively  to  the  liCgislatures  of 
the  Provinces.  If  it  does,  then  the  fur- 
ther question  would  arise,  namely,  whether 
the  subject  of  the  Act  does  not  also  fall 
within  one  of  the  enumerated  classes  of 
subjects  in  section  91,  and  so  does  not 
still  belong  to  the  Dominion  Parliament. 


But  if  the  Act  does  not  Ml  within  any  of 
the  classes  of  subjects  in  section  92,  no 
further  question  will  remain,  for  it  cannot 
be  contended,  and  indeed  was  not  con- 
tended at  their  Lordships'  bar,  that  if  t)ie 
Act  does  not  come  within  one  of  the  classes 
of  subjects  assigned  to  the  Provincial 
Legislatures,  the  Parliament  of  Canada 
had  not,  by  its  genco^  power  "  to  make 
laws  for  the  peace,  order  and  good  govern- 
ment of  Canada,"  full  legislative  aathorify 
to  pass  it. 

Three  classes  of  subjects  enumerated  in 
section  92  were  referred  to,  under  each  of 
which,  it  was  contended  by  the  appellant's 
counsel,  the  present  legislation  feU.  These 
were: — 

9.  Shop,  saloon,  tavern,  auctioneer, 
and  other  licences  in  order  to  the  raising 
of  a  revenue  for  provincial,  local  or  muni- 
cipal purposes. 

13.  Pix»perty  and  civil  rights  in  the 
province. 

16.  Generally  all  matters  of  a  merely 
local  or  private  nature  in  the  province. 

With  regard  to  the  first  of  these 
classes.  No.  9,  it  is  to  be  observed  that 
the  power  of  granting  licences  is  not 
assigned  to  the  P^vincial  Legislatures  for 
the  purpose  of  regulating  trade,  but  **  in 
order  to  the  raising  of  a  revenue  for  pro- 
vincial, local  or  municipal  purposes." 

The  Act  in  question  is  not  a  fiscal  law ; 
it  is  not  a  law  for  raising  revenue ;  on  the 
contrary,  the  effect  of  it  may  be  to  destroy 
or  diminish  revenue ;  indeed  it  was  a  main 
objection  to  the  Act  that  in  the  city  of 
Fiederickton  it  did  in  point  of  fact  diminish 
the  sources  of  municipal  revenue.  It  is 
evident,  therefore,  that  the  matter  of  the 
Act  is  not  within  the  class  of  subject 
No.  9,  and  consequently  that  it  could  not 
have  been  passed  by  the  Provincial  Legis- 
lature by  virtue  of  any  authority  con- 
ferred upoxi  it  by  that  sub-section. 

It  appears  that  by  statutes  of  the  Pro- 
vince of  New  Brunswick  authority  has 
been  conferred  upon  the  municipality  of 
Frederickton  to  raise  money  for  municipal 
purposes  by  granting  licences  of  the  nature 
of  those  described  in  No.  9  of  section  92, 
and  that  licences  granted  to  taverns  for 
the  sale  of  intoxicating  liquotB  were  a 
profitable  source  of  revenue  to  the  munici- 
pality.    It  was  contended  by  the  appel- 
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lanf  8  oounsel,  and  it  was  their  main  argu- 
ment on  this  part  of  the  case,  that  the 
Temperanoe  Act  interfered  prejudicially 
with  the  traffic  from  which  this  revenue 
was  derived,  and  thus  invaded  a  subject 
assigned  exclusively  to  the  Provincial 
Legislature.  But,  supposing  the  effect  of 
the  Act  to  be  prejudicial  to  the  revenue 
derived  by  the  municipality  from  licences, 
it  does  not  follow  that  the  Dominion 
Parliament  might  not  pass  it  by  virtue  of 
its  general  authority  to  make  laws  for  the 
peace,  order  and  good  government  of 
Canada.  Assuming  ^t  the  matter  of  the 
Act  does  not  &11  within  the  class  of  sub- 
ject described  in  No.  9,  that  sub-section 
can  in  no  way  interfere  with  the  general 
authority  of  ihe  Parliament  to  deal  with 
that  matter.  If  the  argument  of  the 
appellant  that  the  power  given  to  the  Pro- 
vincial Ii^;islatures  to  raise  a  revenue  by 
licences  prevents  the  Dominion  Parliament 
from  legislating  with  regard  to  any  article 
or  commodity  which  was  or  might  be 
covered  by  such  licences  were  to  prevail, 
the  consequence  would  be  that  laws  which 
might  be  necessary  for  the  public  good  or 
the  public  safety  could  not  be  enacted  at 
all.  Suppose  it  were  deemed  to  be  neces- 
sary or  expedient  for  the  national  safety, 
or  for  political  reasons,  to  prohibit  the 
sale  of  arms  or  the  carrying  of  arms,  it 
could  not  be  contended  that  a  Provincial 
Legislature  would  have  authority,  by  vir- 
tue of  sub-section  9  (which  alone  is  now 
under  discussion),  to  pass  any  such  law, 
nor,  if  the  appellant's  argument  were  to 
prevail,  would  the  Dominion  Pckrliament 
be  competent  to  pass  it,  since  such  a  law 
would  interfere  prejudicially  with  the 
revenue  derived  from  licences  granted 
under  the  authority  of  the  Provincial 
Legislature  for  the  sale  or  the  carrying  of 
arms.  Their  Lordships  think  that  the 
right  construction  of  tJie  enactments  does 
not  lead  to  any  such  inconvenient  conse- 
quence. It  appears  to  them  that  legisla- 
tion of  the  kind  referred  to,  though  it 
might  interfere  with  the  sale  or  use  of  an 
article  included  in  a  licence  granted  under 
sub-section  9,  is  not  in  itself  legislation 
upon  or  within  the  subject  of  that  sub- 
section, and  consequentiy  is  not  by  reason 
of  it  taken  out  of  the  general  power  of  the 
Ptoliament  of  the  Dominion.  It  is  to  be 
Vol.  51.— P.C, 
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observed  that  the  express  provision  of  the 
Act  in  question  that  no  licences  shall 
avail  to  render  legal  any  act  done  in  viola- 
tion of  it,  is  only  the  expression,  inserted 
probably  from  abundant  caution,  of  what 
would  be  necessarily  implied  fix>m  the 
legislation  itself,  assuming  it  to  be  valid. 

Next,  their  Lordships  cannot  think  that 
the  Temperance  Act  in  question  properly 
belongs  to  the  class  of  subjects  ''  property 
and  civil  rights."  It  has  in  its  legal 
aspect  an  obvious  and  close  similarity  to 
laws  which  place  restrictions  on  the  sale 
or  custody  of  poisonous  drugs  or  of  dan- 
gerously explosive  substances.  These 
things,  as  well  as  intoxicating  liquors,  can, 
of  course,  be  held  as  property,  but  a  law 
placing  restrictions  on  their  sale,  custody 
or  removal,  on  the  ground  that  the  froe 
sale  or  use  of  them  is  dangerous  to  public 
safety,  and  making  it  a  criminal  offence 
punishable  by  fine  or  imprisonment  to  vio- 
late these  restrictions,  cannot  properly  be 
deemed  a  law  in  relation  to  property  in 
the  sense  in  which  those  words  are  used 
in  the  92nd  section.  What  Parliament  is 
dealing  with  in  legislation  of  this  kind  is 
not  a  matter  in  relation  to  property  and 
its  rights,  but  one  relating  to  public  order 
and  safety.  That  is  the  primary  matter 
dealt  witii,  and  though  incidentally  the 
free  use  of  things  in  which  men  may  have 
property  is  interfered  with,  that  incidental 
interference>does  not  alter  the  character  of 
the  law.  Upon  the  same  considerations, 
the  Act  in  question  cannot  be  regarded  as 
legislation  in  relation  to  civil  rights.  In 
however  large  a  sense  these  words  are 
used,  it  could  not  have  been  intended  to 
prevent  the  Parliament  of  Canada  from 
declaring  and  enacting  certain  uses  of 
property,  and  certain  acts  in  relation  to 
property,  to  be  criminal  and  wrongful. 
Laws  which  make  it  a  criminal  offence  for 
a  man  wilfully  to  set  fire  to  his  own  house 
on  the  ground  that  such  an  act  endangers 
the  public  safety,  or  to  overwork  his  horse 
on  the  ground  of  cruelty  to  the  animal, 
though  affecting  in  some  sense  property 
and  the  right  of  a  man  to  do  as  he  pleases 
with  his  own,  cannot  properly  be  regarded 
as  legislation  in  relation  to  property  or  to 
civil  rights.  Nor  could  a  law  which  pro- 
hibited or  restricted  the  sale  or  exposure 
of  cattie  having  a  contagious  disease  be  so 
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r^arded.  I^tws  of  this  nature  designed 
for  the  promotion  of  pablic  order,  safety 
or  morals,  and  which  subject  those  who 
contravene  them  to  criminal  procednre  and 
punishment,  belong  to  the  subject  of  public 
wrongs  rather  than  to  that  of  civil  rights. 
They  are  of  a  nature  which  fall  within  the 
general  authority  of  Parliament  to  make 
laws  for  the  order  and  good  government  of 
Canada,  and  have  direct  relation  to  cri- 
minal law,  which  is  one  of  the  enumerated 
classes  of  subjects  assigned  exclusively  to 
the  Parliament  of  Canada.  It  was  said 
in  the  course  of  the  judgment  of  this 
Board  in  the  case  of  the  Citizerui*  Insurance 
Company  of  Ca/nada  v.  Parsons  (2),  that 
the  two  sections  (91  and  92)  must  be  read 
together,  and  the  language  of  one  inter- 
preted, and,  where  necessary,  modified  by 
that  of  the  other.  Few,  if  any,  laws 
could  be  made  by  Parliament  for  the  peace, 
order  and  good  government  of  Canada 
which  did  not  in  some  incidental  way 
affect  property  and  civil  rights;  and  it 
could  not  have  been  intended,  when  assur- 
ing to  the  provinces  exclusive  legislative 
authority  on  the  subjects  of  property  and 
civil  rights,  to  exclude  the  Parliament 
from  the  exercise  of  this  general  power 
whenever  any  such  incidentol  interference 
would  result  from  it.  The  true  nature 
and  character  of  the  legislation  in  the 
particular  instance  under  discussion  must 
always  be  determined,  in  order  to  ascertain 
the  class  of  subject  to  which  it  really  be- 
longs. In  the  present  case  it  appears  to 
their  Lordships,  for  the  reasons  already 
given,  that  the  matter  of  the  Act  in  ques- 
tion does  not  properly  belong  to  the 
class  of  subjects  "Property  and  Civil 
Rights  "  within  the  meaning  of  sub-sec- 
tion 13. 

It  was  argued  by  Mr.  Benjamin  that  if 
the  Act  related  to  criminal  law,  it  was 
provincial  criminal  law,  and  he  referred  to 
sub-section  15  of  section  92,  namely,  "  The 
imposition  of  any  punishment  by  fine,  pe- 
nalty or  inlprisonment  for  enforcing  any 
law  of  the  province  made  in  relation  to 
any  matter  coming  within  any  of  the 
classes  of  subjects  enumerated  in  this  sec- 
tion." No  doubt  this  argument  would  be 
well  founded  if  the  principal  matter  of  the 
Act  could  be  brought  within  any  of  these 
classes  of  subjects ;  but  as  far  as  they  have 


yet  gone,  their  Lordships  fiul  to  see  that 
this  has  been  done. 

It  was  lastly  contended  that  the  Act  fell 
within  sub-section  16  of  section  92, — "  Ge- 
nerally all  matters  of  a  merely  local  or 
personal  nature  in  the  province." 

It  was  not,  of  course,  contended  for  the 
appellant  that  the  Legislature  of  New 
Brunswick  could  have  passed  the  Act  in 
question,  which  embraces  in  its  enactments 
all  the  provinces ;  nor  was  it  denied,  with 
respect  to  this  last  contention,  that  the 
Parliament  of  Canada  might  have  paand 
an  Act  of  the  nature  of  that  under  discus- 
sion to  take  effect  at  the  same  time  through- 
out the  whole  Dominion.  Their  Lordships 
understand  the  contention  to  be  that,  at 
least  in  the  absence  of  a  general  law  of  the 
Parliament  of  Canada,  the  provinces  might 
have  passed  a  local  law  of  a  like  kind,  each 
for  its  own  province,  and  that,  as  the  pro- 
hibitory and  penal  parts  of  the  Act  in 
question  were  to  come  into  force  in  those 
counties  and  cities  only  in  which  it  was 
adopted  in  the  manner  prescribed,  or,  as  it 
was  said,  "  by  local  option,"  the  legislation 
was  in  effect,  and  on  its  face,  upon  a  matter 
of  a  merely  local  nature.  The  judgment  of 
Chief  Justice  Allen,  delivered  in  the  Su- 
preme Court  of  the  Province  of  New  Bruns- 
wick in  the  case  of  Barker  v.  The  CUy  of 
Frederickton  (5),  which  was  adverse  to  the 
validity  of  the  Act  in  question,  appears  to 
have  been  founded  upon  this  view  of  its 
enactments.  The  learned  Chief  Jostice 
says : — "  Had  this  Act  prohibited  the  sale 
of  liquor,  instead  of  merely  restricting  and 
regulating  it,  I  should  have  had  no  doubt 
about  the  power  of  the  Parliament  to  pass 
such  an  Act :  but  I  think  an  Act,  which 
in  effect  authorises  the  inhabitants  of  each 
town  or  parish  to  regulate  the  sale  of  liquor, 
and  to  direct  for  whom,  for  what  purposes 
and  under  what  conditions  spurituous 
liquors  may  be  sold  therein,  deals  with 
matters  of  a  merely  local  nature,  which,  by 
the  terms  of  the  16th  sub-section  of  section 
92  of  the  British  North  America  Act,  are 
within  the  exclusive  control  of  the  local 
legislature." 

Their  Lordships  cannot  concur  in  this 

view.     The  declared  object  of  Parliament 

in  passing  the  Act  is  that  there  should  be 

uniform  legislation  in  all  the  provinces 

(5)  2  Pags  k  B.  139. 
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respecting  the  traffic  in  intoxicating  liquoi*s, 
with  a  view  to  promote  temperance  in  the 
Dominion.  Parliament  does  not  treat  the 
promotion  of  temperance  as  desirable  in 
one  province  more  than  in  another,  but 
as  desirable  everywhere  throughout  the 
Dominion.  The  Act  as  soon  as  it  was 
passed  became  a  law  for  the  whole  Do- 
minion, and  the  enactments  of  the  first 
part,  relating  to  the  machinery  for  bringing 
the  second  part  into  force,  took  effect  and 
might  be  put  in  motion  at  once  and  every- 
where within  it.  It  is  true  that  the  pro- 
hibitory and  penal  parts  of  the  Act  Ckre 
only  to  come  into  force  in  any  county  or 
city  upon  the  adoption  of  a  petition  to  that 
effect  by  a  majority  of  electors,  but  this 
conditional  application  of  these  parts  of  the 
Act  does  not  convert  the  Act  itself  into 
legislation  in  relation  to  a  merely  local 
matter.  The  objects  and  scope  of  the  legis- 
lation are  stiU  general,  namely,  to  promote 
temperance  by  means  of  a  uniform  law 
throughout  the  Dominion. 

The  manner  of  bringing  the  prohibitions 
and  penalties  of  the  Act  into  force,  which 
Parliament  has  thought  fit  to  adopt,  does 
not  alter  its  general  and  uniform  character. 
Parliament  deals  with  the  subject  as  one 
of  general  concern  to  the  Dominion,  upon 
which  uniformity  of  legislation  is  desirable, 
and  the  Parliament  alone  can  so  deal  with 
it.  There  is  no  ground  or  pretence  for 
saying  that  the  evil  or  vice  struck  at  by 
the  Act  in  question  is  local  or  eusts  only 
in  one  province,  and  that  Parliament,  under 
colour  of  general  legislation,  is  dealing  with 
a  provincial  matter  only.  It  is  therefore 
unnecessary  to  discuss  the  considerations 
which  a  state  of  circumstances  of  this  kind 
might  present.  The  present  legislation  is 
clearly  meant  to  apply  a  remedy  to  an  evil 
which  is  assumed  to  exist  throughout  the 
Dominion,  and  the  local  option,  as  it  is 
called,  no  more  localises  the  subject  and 
scope  of  the  Act  than  a  provision  in  an 
Act  for  the  prevention  of  contagious 
diseases  in  cattle  that  a  public  officer  should 
proclaim  in  what  districts  it  should  come 
into  effect,  would  make  the  statute  itself  a 
mere  local  law  for  each  of  these  districts. 
In  statutes  of  this  kind  the  legislation  is 
general,  and  the  provision  for  the  special 
application  of  it  to  particular  places  does 
not  alter  its  character. 
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Their  Lordships  having  come  to  the 
conclusion  that  the  Act  in  question  does 
not  fall  within  any  of  the  classes  of  sub- 
jects assigned  exclusively  to  the  Provincial 
Legislatures,  it  becomes  unnecessary  to 
discuss  the  further  question  whether  its 
provisions  also  fall  within  any  of  the 
classes  of  subjects  enumerated  in  section 
91.  In  abstaining  from  this  discussion, 
they  must  not  be  imderstood  as  intimating 
any  dissent  from  the  opinion  of  the  Chi^ 
Justice  of  the  Supreme  Court  of  Canada 
and  the  other  Judges,  who  held  that  the 
Act,  as  a  general  regulation  of  the  traffic 
in  intoxicating  liquors  throughout  the  Do- 
minion, fell  within  the  class  of  subject 
"  the  Regulation  of  Trade  and  Commerce  ** 
enumerated  in  that  section,  and  was,  on 
that  ground,  a  valid  exercise  of  the  legis- 
lative power  of  the  Parliament  of  Canada. 

In  the  result,  their  Lordships  will 
humbly  recommend  Her  Majesty  to  affirm 
the  judgment  of  the  Supreme  Court  of 
Canada,  and  with  costs. 


Bolicitors— Linklater,  Hackwood,  Addison  tc 
Brown,  for  appellant ;  Simpson,  Hammond  & 
Co.,  for  respondent. 


{THOMAS  HARRIS  AND  GBORGB 
LANOSFORD  CLAY  {appeUant$) 
V.  JOHN  PERKINS  AND  THE  REV. 
RICHARD  WILLIAM  ENRAQHT 
{reapandenU). 

Ecclesiastical  Law — Public  Worship  Act, 
1874  —  Suit  by  Churchwarden — Charhge 
of  Churchwarden — Substitution  of  New 
Churchwarden — Pra^vo^^^h^uriivwarden 
— BepreseT^iaJtion  by. 

A  proceeding  under  the  Public  Worship 
Act,  1874,  is  not  a  criminal  suit  within  the 
meaning  of  the  Church  Discipline  Act, 

A  suit  under  the  Publio  Worship  Act, 
1874,  does  not  abate  by  reason  of  the 
churchwardenwho  instituted  the  suit  having 
ceased  to  be  churchwarden,  and  the  Judge 
of  Hie  Arches  Court  /mm  no  power  to  substi- 
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tate  a  aticceeding  diurchwarden  in  the  place 
of  one  who  has  instituted  a  suit. 

This  was  an  appeal  from  an  order  of  the 
Judge  of  the  Arches  Court  of  Canterbury, 
dismissing  an  application  by  the  appellants 
that  their  names  might  be  instituted  in 
the  suit  of  Perkins  v.  Enraght  in  the  place 
of  Perkins,  and  that  the  conduct  of  the 
suit  might  be  given  to  them,  on  the  ground 
that  the  said  Perkins  had  ceased  to  be 
churchwarden  of  the  church  of  Holy 
Trinity,  Bordesley,  or  a  parishioner  of  that 
parish. 

The  appellants  were  churchwardens  of 
Holy  Trmity,  Bordesley,  in  the  county  of 
Warwick  and  diocese  of  Worcester,  and 
the  respondent  John  Perkins  was  for- 
merly churchwarden  of  Holy  Trinity,  Bor- 
desley, aforesaid,  and  the  Eev.  Richard 
William  Enraght  was  incumbent  of  Holy 
Trinity,  Bordesley,  aforesaid. 

The  £Ekcts  were  as  follows  :  On  the  10th 
of  April,  1 879,  the  respondent,  John  Per- 
kins, being  a  church wanlen  of  the  parish  of 
Holy  Trinity,  Bordesley,  sent  a  representa- 
tion to  the  Bishop  of  Worcester  concerning 
the  Rev.  Richard  William  Enraght,  the 
incumbent  of  that  parish. 

The  representation  alleged  that  the  said 
Richard  William  Enraght,  at  the  services 
in  his  church,  on  certain  days  therein  spe- 
cified, committed  various  offences  under  the 
Acts  of  Uniformity  and  the  Public  Wor- 
ship Regulation  Act,  1874. 

The  Bishop  of  Worcester  transmitted 
the  representation  to  the  Archbishop  of 
Canterbuxy,  and  the  Archbishop,  by  re- 
quisition to  the  Dean  of  the  Arches 
Court,  required  him  to  hear  and  determine 
the  matter  of  the  representation. 

The  matters  in  question  came  on  for 
hearing,  and  on  the  9  th  of  August,  1879, 
the  learned  Judge  pronounced  judgment, 
and  declared  that  Richard  William  Enraght 
had  committed  the  offences  charged  against 
him  in  the  representation,  and  ordered  that 
a  monition  should  issue. 

On  the  28th  of  August,  1879,  a  monition 
was  issued  in  accordance  with  the  terms 
of  this  judgment. 

On  the  9th  of  March,  1880,  an  inhibition 
was  issued,  ordering  that  the  said  Richard 
William  Enraght  be  inhibited  for  the  term 
of  three  months,  and,  until  the  same  should 


have  been  relaxed,  from  performing  any 
service  of  the  Church. 

On  the  29th  of  March,  1880,  the  appel- 
lant George  Langsford  Clay  was  elected 
churchwarden  of  the  parish  of  Holy  Trinity, 
Bordesley,  in  the  place  of  the  respondent 
John  Perkins,  and  on  the  same  day  the 
appellant  Thomas  Harris  was  c^pointed 
churchwarden  of  the  said  parish  by  the 
incumbent. 

On  the  20th  of  November,  1880,  Lord 
Penzance  pronounced  the  said  Richard 
William  Enraght  guilty  of  contumacy  and 
contempt  of  the  law  and  jurisdiction  eccle- 
siastical in  not  obeying  his  lawful  commands 
contained  in  the  inhibition,  and  ordered 
that  his  contempt  should  be  signified  under 
the  statute  53  Geo.  3.  c.  127. 

On  the  26th  of  November,  1880,a  wyni- 
Jicafnl  in  accordance  with  this  order  was 
issued. 

The  respondent  John  Perkins  had 
ceased  to  reside  in  the  pariah  of  Holy 
Trinity,  Bordesley. 

On  the  16th  of  November,  1881,  the 
appellants  moved  the  Court  of  Arches  for 
an  order  that  their  names,  or  the  name  of 
the  appellant  George  Langsford  Clay  alone, 
might  be  substituted  in  the  future  condiict 
of  the  suit,  and  that  the  appellant  George 
Langsford  Clay  alone,  or  the  appeHants, 
might  intervene  in  the  suit,  on  the  ground 
that  the  respondent  John  Perkins  was  not 
a  churchwarden  of  the  church. 

The  motion  was  heard  by  Lord  Pensanoe^ 
and  judgment  was  given  and  an  order 
made  by  him  rejectii^  the  application  of 
the  appellants  and  condemning  them  in 
costs. 

From  this  judgment  the  present  i^ypeal 

was  brought. 

Cyril  Dodd,  for  the  appellants.— The  re- 
spondent Perkins'  authority  to  make  arepro- 
sentation  under  the  Public  Worship  Regu- 
lation Act,  1874,  arosefrom  his  being  elected 
churchwarden  by  the  parishioners,  and  thus 
being  their  representative.  This  authority 
has  been  withdrawn  from  him,  and  he  no 
longer  possesses  any  authority  or  interest 
with  regard  to  this  representation.  Tbe 
object  of  the  Public  Worship  Regulation 
Act,  1874,  was  to  enable  parishioners  and 
their  representatives,  if  they  thought  fit,  to 
enforce  a  strict  conformity  to  the  law.     A 
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peraoa  who  is  not  one  of  the  parishioners^ 
or  a  representative  of  the  parishioners^  has 
no  jurisdiction  or  duty,  ecclesiastical  or 
otherwise,  in  the  parish.  The  representa- 
tion under  the  Public  Worship  Eegulation 
Act,  1874,  is  not  a  criminal  suit,  the  object 
of  representations  under  that  Act  being 
the  protection  of  aggrieved  parishioners. 
He  referred  to  Prideatix  on  Church- 
tocMrdenSy  p.  47,  LiddeU  v.  Beal  (1),  Lee  v. 
Fogg  (2),  Emd^  v.  CanrU  (3),  White  v. 
Bowron  (4),  Mphinstane  v.  Furchas  (5), 
ClemefU  v.  Rhodes  (6),  DaJ/rymple  v.  D<ilr 
rymple  (7),  OvghtorCs  Ordo  Jttdiciorum, 
tit.  14,  p.  28,  and  Tristram's  Contentions 
FrolxUe  Frctctice,  p.  115. 

WiUs,  Q.C.y  and  Jeune,  for  the  respon- 
dents.— This  motion  is  not  sanctioned  by 
any  of  the  provisions  of  the  Public 
Worship  Regulation  Act,  1874,  or  by  the 
rules  and  orders  made  thereunder,  nor  is 
it  in  accordance  with  the  general  practice 
of  the  Court  of  Arches.  The  promoter 
was  not  disqualified  from  continuing  the 
proceedings  by  reason  of  his  ceasing  to  be 
churchwarden.  The  appellants  have  no 
legal  right  to  intervene  in  the  proceedings. 
If  the  matter  be  in  the  discretion  of  the 
Court,  the  appellants  ought  not,  in  the 
circumstances  of  the  case,  to  be  substituted 
as  promoters. 

Si&  Barnes  Peacock  delivered  the  judg- 
ment of  their  Lordships  (8)  :— 

This  is  an  appeal  from  a  judgment  of  the 
Arches  Court  of  Canterbury,  delivered  by 
the  Bight  Honourable  James  Plaisted 
Baron  Penzance,  sitting  as  official  principal 
of  that  Court,  upon  a  motion  made  in  a 
proceeding  commenced  by  representation 
against  the  respondent  Bichud  William 

(1)  14  Moore  P.O.  1. 

(2)  43  Law  J.  Bep.  P.O.  78 ;  Law  Bep.  6  P.O. 
38. 

(3)  50  Law  J.  Rep.  Chanc.  4U2 ;  Law  Bep.  17 
Ch.  D.  173. 

(4)  43  Law  J.  Rep.  Ecc.  7 ;  Law  Rep.  4  Ad. 
&Kc.  207. 

(6)  39  Law  J.  Rep.  P.C.  124 ;  Law  Rep.  3 
P.O.  246. 

(6)  Add.  Ec.  Rep.  40. 

(7)  2  Hagg.  137. 

(8)  Lord  Bramwell,  Sir  Barnes  Peacock,  Sir 
Robert  P.  Collier,  Sir  Henry  S.  Keating  and  Sir 
John  Mellor.  Assessors — The  Bishop  of  London, 
tlie  Bishop  of  Dnrbam  and  the  Bishop  of  Liver- 
pool. 
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Enraght,  who  is  incumbent  or  vicar  of 
Holy  Trinity,  Bordesley,  in  the  county  of 
Warwick,  within  the  diocese  of  Worcester. 
The  representation  was  made  to  the  Bishop 
of  Worcester  under  the  provisions  of  section 
8  of  the  Public  Worship  Eegulation  Act 
of  1874,  by  John  Perkins,  who  was  then 
the  parishioners'  churchwarden  of  Holy 
Trinity ;  and  it  is  thus  summarised  in  the 
words  of  the  appellant's  case  : — ''  It  stated 
in  effect  that  the  said  Bichard  William 
Enraght  used  certain  unlawful  ecclesiastical 
vestments  in,  and  introduced  certain  un- 
lawful ritual  practices  into,  and  made  cer- 
tain unlawful  ceremonious  gestures  during 
divine  service  on  several  occasions  in  public 
worship  at  the  parish  church  of  Holy 
Trinity  aforesaid ;  and,  further,  as  the  9th 
head  of  the  representation,  that  he  caused 
to  be  sung  the  hymn,  *  O  Lamb  of  God, 
which  takest  away  the  sins  of  the  world,' 
during  the  administration  of  the  Holy 
Communion  at  that  church.  The  repre- 
sentation also  stated  as  its  14th  head  that 
the  said  Richard  William  Enraght  had, 
without  lawful  authority,  unlawfully  set 
up  and  retained  a  metal  cross  on  the  com- 
munion table  in  a  particular  manner.  This 
representation  was  made  to  the  Bishop  of 
Worcester,  who  transmitted  it  to  the  Asch- 
bishop  of  Canterbury,  and  the  said  Arch- 
bishop required  Lord  Penzance  to  hear  it 
in  accordance  with  the  said  Act.  Lord 
Penzance  accordingly  heard  it,  and  issued 
a  monition  to  the  said  Bichard  WUliam 
Enraght  to  give  up  the  use  of  all  or  most 
of  the  vestments,  practices  and  gestures  of 
which  complaint  was  made  in  the  represen- 
tation, and  not  to  cause  the  said  hymn,  '  O 
Lamb  of  God,  that  takest  away  the  sins  of 
the  world,'  to  be  sung.  Lord  Penzance  also 
ordered  the  removal  of  the  said  metal 
cross,  but  merely  on  the  ground  that  it  had 
been  placed  on  the  communion  table  with- 
out a  faculty.  The  said  Bichard  William 
Enraght  did  not  then  appear." 

John  Perkins  was  the  parishioners' 
churchwarden  at  the  time  the  practices 
complained  of  took  place.  He  was,  there- 
fore, perfectly  competent  to  institute  the  pro- 
ceedings. He  was  re-elected  parishioners' 
churchwarden,  and  was  a  churchwarden  at 
the  time  when  the  monition  was  issued; 
but  subsequently  to  that  time  he  ceased  to 
be  churchwarden.     Mr.  Clay  was  then  ap- 
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pointed  the  parishioners*  churchwarden,  and 
Mr.  Harris  was  appointed  churchwarden 
by  the  incumbent.  On  the  16th  of  No- 
vember, 1881,  a  motion  was  made  before 
Lord  Penzance,  in  pursuance  of  notice 
served  upon  the  respondents,  to  the  effect 
**  that  the  said  Thomas  Harris  and  George 
Langsford  Clay,  or  the  said  George  Langs- 
ford  Clay  alone,  might  be  substituted  for  the 
said  John  Perkins  in  the  above  suit  or 
matter  of  representation;  or  that  the 
future  conduct  thereof  might  be  given  to 
the  said  Thomas  Harris  and  George  Langs- 
ford  Clay,  or  the  said  George  Langsford 
Clay  alone;  or  that  the  said  Thomas 
Harris  and  George  Langsford  Clay  might 
be  permitted  to  intervene ; "  and  for  general 
relief.  The  motion  was  heard  by  Lord 
Penzance  on  the  16th  of  November,  1881. 
The  said  John  Perkins  appeared  by  counsel 
to  oppose  it.  The  said  Richard  William 
Enraght  was  served  with  notice  of  motion, 
and  was  called,  but  did  not  appear.  Lord 
Penzance  refused  to  grant  the  motion,  and 
said  : — ''  I  am  of  opinion  that  this  Court 
has  no  power  to  do  what  it  is  asked  to  do 
in  either  of  the  forms  in  which  the  appli- 
cation haa  been  made.  What  may  be  the 
effect  of  Mr.  Perkins,  the  person  who 
made  the  representation  in  this  suit,  having 
ceased  to  be  ohurchwarden,  and  having 
ceased  to  reside  in  the  parish, — what 
effect  that  may  have  on  the  existing  suit, 
— ^is  a  matter  that  I  do  not  enquire  into 
to-day."  It  is  also  unnecessary  for  their 
Lordships  on  the  present  occasion  to  en- 
quire into  that  matter.  All  that  they 
have  to  deal  with  is  this :  whether,  upon 
the  construction  of  the  Public  Worship  Re- 
gulation Act  of  1874,  sections  8  and  9,  the 
suit  which  was  instituted  abated  in  con- 
sequence of  Mr.  Perkins  ceasing  to  be 
churchwarden  and  parishioner,  and  whether 
the  new  churchwardens,  or  either  of  them, 
had  a  right  to  be  substituted  or  to  take 
out  of  Mr.  Perkins's  hands  the  conduct  of 
the  proceedings  in  the  suit,  or  to  intervene 

in  the  suit. 

That  question  depends  upon  the  con- 
struction of  37  &  38  Vict.  c.  85  ;  and  their 
Lordships  think  that  it  is  not  important 
to  consider  whether  the  proceeding  was  a 
civil  or  a  criminal  suit  under  the  old  law 
of  the  eocleaiastical  Courts.  Section  4, 
which  was  cited  in  the  courae  of  the  ar^ 


gument,  says : — ''  Proceedings  taken  under 
this  Act  shall  not  be  deemed  to  be  such 
proceedings  as  are  mentioned  in  the  Act 
of  the  3rd  k  4th  year  of  the  reign  of  Her 
Majesty,  chapter  86,  section  23."  That 
section  is  to  this  effect :  that  no  criminal 
suit  or  proceeding  against  a  clerk  in  holy 
oi*ders  of  the  United  Church  of  England 
and  Ireland  for  any  offence  against  the  law 
ecclesiastical  shall  be  instituted  in  any 
ecclesiastical  Court  otherwise  than  as  herein- 
before enacted  or  provided.  In  other 
words,  proceedings  under  the  Public  Wor- 
ship Regulation  Act,  1874,  are  not  to  be 
deemed  to  be  a  criminal  suit  within  the 
meaning  of  the  Church  Discipline  Act, 
and  may  be  instituted  in  the  manner 
directed  by  the  Public  Worship  Regula- 
tion Act.  Their  Lordships  are  of  opinion 
that  the  object  of  the  Public  Worship 
Regulation  Act,  1874,  was  not  so  much  to 
carry  out  the  wishes  of  all  or  even  a  laige 
majority  of  the  parishioners,  as  to  give  an 
easy  mode  of  compelling  obedience  to  the 
law.  By  section  8  it  was  enacted : — *^  If 
the  archdeacon  of  the  archdeaooniy,  or  a 
churchwarden  of  the  parish,  or  any  three 
parishioners  of  the  parish  within  which 
archdeaconry  or  parish  any  church  or 
burial  ground  is  situate,  or  for  the  use  of 
any  part  of  which  any  burial  ground  is 
le^ly  provided,  or  in  case  of  cathedral  or 
collegiate  churches  any  three  inhabitants 
of  the  diocese,  being  male  persons  of  foil 
age,  who  have  signed  and  transmitted  to 
the  Bishop  under  their  hands  the  dedaia- 
tion  contained  in  schedule  A  under  this 
Act,  and  who  have,  and  for  one  year  next 
before  taking  any  proceedings  under  this 
Act  have  had,  their  usual  place  of  abode 
in  the  diocese  within  which  the  cathedral 
or  collegiate  church  is  situated,  shall  be  of 
opinion  "  that  any  of  those  acts  which  are 
set  out  in  the  Act  have  been  oommitted, 
"  such  archdeacon,  churchwarden,  parish- 
ioners, or  such  inhabitants  of  the  diocese, 
may,  if  he  or  they  think  fit,  represent  the 
same  to  the  Bishop  "  by  sending  the  Bishop 
a  representation  in  the  form  contained  in 
the  schedule. 

There  are  three  classes  of  persons  who 
are  authorised  to  send  a  representation: 
the  archdeacon ;  a  single  churchwarden — 
not  the  church  waxdens  as  a  oorporationy 
but   a   single  churchwarden;    or   three 
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pariBhioneray  and  if  they  have  been  in- 
habitanta  of  the  parish  during  the  time 
these  practioes  have  been  going  on,  they, 
or  either  of  them,  have  a  right  to  make  a 
representation  to  the  Bishop.  In  this 
case  the  representation  was  made  by  the 
parishioners'  churchwarden,  and  he  had  a 
right  at  the  time  when  he  instituted  the 
proceedings  to  take  those  proceedings.  If 
three  panishioners  had  thought  fit  they 
might  have  done  so,  or  the  archdeacon,  if 
in  an  archdeaconry,  might  have  done  so : 
but  neither  of  these  parties  were  bound 
to  do  it  unless  they  pleased. 

Section  9  gives  power  to  the  Bishop  to 
refuse  to  entertain  the  representation  if  he 
thinks  it  is  one  which  ought  not  to  have 
been  made.  '*  Unless  the  Bishop  shall  be 
of  opinion,  after  considering  the  whole 
circumstances  of  the  case,  that  proceedings 
should  not  be  taken  on  the  representation 
(in  which  case  he  shall  state  in  writing 
the  reason  for  his  opinion,  and  such  state- 
ment shall  be  deposited  in  the  registry  of 
the  diocese,  and  a  copy  thereof  shall  forth- 
with be  transmitted  to  the  person  or  some 
one  of  the  persons  who  shall  have  made 
the  representation,  and  to  the  person  com- 
plained of),  he  shall,  within  twenly-one 
days  after  receiving  the  representation, 
transmit  a  copy  thereof  to  the  person  com- 
plained of,  and  shall  require  such  person, 
and  also  the  person  Tnft.lr?ng  the  repre- 
sentation, to  state  in  writing,  within 
twenty-one  days,  whether  they  are  willing 
to  submit  to  the  directions  of  the  Bishop 
touching  the  matter  of  the  said  repre- 
sentation, without  appeal;  and  if  they 
shall  state  their  willingness  to  submit  to 
the  directions  of  the  Bishop  without  appeal, 
the  Bishop  shall  forthwith  proceed  to 
hear  the  matter  of  the  representation  in 
such  manner  as  he  shall  think  fit,  and 
shall  pronounce  such  judgment  and  issue 
such  monition  (if  any)  as  he  may  think 
proper ;  and  no  appeal  shall  lie  from  such 
judgment  or  monition.''  Then  if  the  per- 
son making  the  representation  and  the 
person  com])lained  of  shall  not  agree  to 
submit  to  be  bound  by  the  decision  of  the 
Bishop,  the  representation  is  to  be  sent  to 
the  Archbishop,  who  shall  order  the  Judge 
to  proceed  to  hear  the  matter.  Then, 
"  The  Judge,  before  proceeding  to  give 
the  notice  required  by  the  Act,  shall  re- 
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quire  from  the  person  making  the  repre- 
sentation such  security  for  costs  as  the 
Judge  may  think  proper,  such  security  to 
be  given  in  the  manner  prescribed  by  the 
Bides  and  Orders."  It  is  said  that  in  the 
present  case  no  such  security  for  costs  was 
given,  but  at  any  rate  their  Lordships  may 
consider  the  case  as  if  such  security  had 
been  given. 

The  cases  which  have  been  cited  with 
regard  to  a  suit  abating  by  death  are  not 
applicable  to  the  present  case.  There  is 
nothing  in  the  Act  to  the  effect  that  if  a 
churchwarden  who  makes  the  representa- 
tion ceases  to  be  a  churchwarden,  or  if  he 
ceases  to  be  a  parishioner,  he  shall  not  go 
on  with  the  suit ;  and  it  would  be  most 
inconvenient  if  the  case  were  otherwise. 
Suppose  proceedings  are  instituted  by  the 
parishioners'  churchwarden,  and  he  ceases 
to  be  the  churchwarden,  can  the  incum- 
bent's churchwarden  come  in  and  ask  to  be 
substituted)  Or  suppose  the  succeeding 
churchwardens  do  not  think  that  what  the 
clergyman  did  was  unlawful,  or  are  persons 
who  would  not,  if  they  had  been  church- 
wardens, have  made  the  representation ; 
are  they  to  be  substituted,  and  to  be  at 
liberty  to  refuse  to  carry  on  the  pi*o- 
ceedingsl  If  so,  for  the  year  during  which 
they  remain  churchwardens,  the  suit  might 
be  allowed  to  cease  or  drop,  and  in  die 
succeeding  year  the  next  diurchwardena 
would  have  a  right  to  come  in  and  say. 
Let  us  be  substituted ;  your  term  of  office 
has  ceased,  and  we  wish  to  carry  on  the 
proceedings.  It  would  be  most  incon- 
venient if  proceedings  instituted  at  the 
pleasure  of  any  of  the  persons  authorised 
by  the  Act  to  make  a  representation  to 
the  Bishop  should  abate  by  reason  of  their 
ceasing  to  hold  office,  or  to  be  parishioners, 
during  the  period  covered  by  the  suit. 

Under  these  circumstances,  their  Lord- 
ships, agreeing  with  Lord  Penzance  that  it 
is  unnecessary  to  say  what  the  effect  of 
Mr.  Perkins  ceasing  to  be  churchwarden 
or  ceasing  to  be  a  parishioner  may  have 
upon  the  suit,  are  of  opinion  that  no 
power  is  given  by  the  Act  to  substitute 
succeeding  churchwardens  for  a  church- 
warden who  has  instituted  a  suit  for  acts 
committed  during  the  time  he  was  church- 
warden ;  and  that  the  succeeding  church- 
wardens, in  the  present  case,  had  no  in- 
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terest  in  the  matter  which  entitled  them 
to  intervene  in  the  suit. 

Under  these  circumstances  their  Lord- 
ships will  humblj  advise  Her  Majesty  that 
the  decision  of  Lord  Penzance  be  affirmed, 
and  that  the  appellant  do  pay  the  costs  of 
this  appeal. 


Solicitors — Robinson,  Preston  &  Stow,  agents 
for  Jacob  Rowlands,  Birmingham,  for  ap- 
pellants ;  Tebbs  8c  Sons,  for  respondents. 


lftA9       fJOHN    MARTIN     {appeUatU)    V. 

1?  K    9  9    ^        '™^  ^^^^'  ALEXANDER  HERIOT 

\     MACKONOCHiE  {respondent), 

EcdeaiasticcU  Law  —  Arches  Court  — 
Judge^  Discretion  of— Conviction — Sen- 
tence — Prcustice. 

The  Judge  of  an  Ecclesiastical  Court 
has  no  discretion^  while  finding  a  defen- 
dant guilty  of  an  ecclesiastical  offence,  to 
absolve  hvmfrom  all  ecclesiastical  censure  or 
punishment  for  such  offence. 

In  a  suit  instituted  against  the  re- 
spandent^  under  the  Church  Discipline 
Act,  the  Judge  of  the  Arches  Court  found 
the  contents  of  the  articles  proved,  cmd 
condemned  the  respondent  in  costs,  hut 
refused  to  decree  any  punishment.  On 
appeal,  their  Lordships  remitted  the  cause 
to  the  Arches  Court,  to  decree  such  punish- 
ment  as  that  Court  should  deem  just. 

This  was  an  appeal  from  a  decree  of  the 
official  principal  of  the  Arches  Court  of 
Canterbury  in  a  cause  of  the  office  of  the 
Judge  promoted  by  John  Martin,  the  pre- 
sent appellant,  against  the  Rev.  Alex- 
ander HeriotMackonochie,  a  clerk  in  holy 
orders,  the  incumbent  of  the  parish  of  St. 
Alban's,  Holborn. 

The  cause  came  before  the  Arches 
Court  of  Canterbury,  by  letters  of  request 
from  the  Bishop  of  London,  in  accordance 
with  the  provisions  of  "  An  Act  for  better 
enforcing  Church  Discipline." 

On  the  20th  of  January,  1 880,  the  citation 
issued,  and  was  served  on  the  respondent. 
The  respondent  did  not  appear. 

For  every  offence  charged  in  the  suit 


the  respondent  had  been  oondemned  be- 
.  fore  by  an  Eodesiastical  Courty  and  had 
been  monished  to  abstain  by  an  Ecclesias- 
tical Court ;  and  he  had  twice  been  punished 
for  contumacy  by  the  Judicial  Committee 
of  the  Privy  Council,  on  the  first  occasion 
by  payment  of  costs,  and  on  the  second 
occasion  by  suspension. 

The  articles  concluded  with  a  prayer  for 
the  deprivation  of  the  respondent  from  his 
benefice. 

On  the  5th  of  June,  1880,  the  Judge  of 
the  Court  of  Arches  decreed  that  the  pro- 
moter had  proved  the  contents  of  the 
articles,  but  refused  to  decree  that  tiie 
respondent  be  deprived  of  his  ecclesiastical 
pr^erment,  or  that  he  be  otherwise  duly 
and  canonically  punished,  but  did  condemn 
him  in  costs. 

From  this  judgment  the  appeal  was 
brought. 

Dr,  Deams,  Q,C,,  Jeune  and  0.  T.  Moore, 
for   the    appellant. — The  decree    of   the 
Judge  of  the  Arches  Court  ought  to  be 
varied  in  so  far  as  the  Judge  did  not  pro- 
nounce that  the  respondent  had  offended 
against  the  laws  ecclesiastical  and  did  not 
decree  that  the  respondent  should  be  de- 
prived of  his  ecclesiastical  benefice.    The 
respondent  has  offended  against  the  laws 
ecclesiastical  in  the  particular  matters  in  the 
articles  given  in,  admitted  and  proved  in  the 
cause.     The  respondent  has,  in  a  properiy 
instituted  suit,  been  proved  to  be  guilty 
of  many  and  repeated  violations  di  the 
laws  ecclesiasticskl,  aggravated  by  wilful 
and  persistent  contempt  of  the  decrees  of 
the  Ecclesiastical  Courts.     The  punish- 
ment of  deprivation  is  legally  and  pro- 
perly  assignable   to  offences    proved   to 
have  been  committed  by  the  respondent; 
They   referred    to     Ctwdrrfs    Case   (1), 
Combe  v.  De  la  Bere  (2),  PuUen  v.  Clover 
(3),  Sanders  v.  Head  (4),  ffebbert  v.  Pur- 
chas    (5),  and    Martin    v.   Maehmodik 
(6). 

The  respondent  did  not  appear. 

(1)  6  Cop.  1. 

(2)  6  P.  D.  167. 

(3)  1  Hagg.  Ec.  853. 

(4)  3  Curt.  566. 

(5)  41  Law  J.  Rep.  P.O.  33 ;  Law  Bep.  4  P.C. 
301. 

(6)  40  Law  J.  Rep.  P.O.  47 ;  Law  Bep.  8  P.C. 
419. 


Vol.  51.] 


MICHAELMAS   1881   to  MICHAELMAS  1882. 


89 


Martin  y.  Maekanochie. 

The  LoBD  Chancellor  (Lord  Sel- 
borne)  delivered  the  judgment  of  their 
Lordships  (7). — ^The  suit  out  of  which 
this  appeal  rises  was  instituted  under  the 
Churdi  Discipline  Act  (3  &  4  Yict.  c.  86), 
by  letters  of  request  from  the  Lord  Bishop 
of  London  to  the  Court  of  Arches,  on  the 
6th  of  January,  1880.  In  it  the  respon- 
dent, a  beneficed  clergyman  of  the  diocese 
of  London,  was  charged  with  eight  several 
unlawful  acts,  specified  in  the  articles  as 
having  been  committed  on  two  distinct 
occasions  in  the  performance  of  divine 
service  in  his  church  within  the  two 
years  last  preceding,  all  which  acts  had 
heea  previously  determined  to  be  illegal, 
either  by  the  Court  of  Arches,  or  by  Her 
Majesty  in  Council  on  appeal  from  that 
Court, 

There  had  been  two  previous  suits  in 
the  Court  of  Arches  against  the  same  de- 
fendant, both  promoted  by  Mr.  Martin, 
who  is  also  the  promoter  of  this  suit.  In 
the  earUer  of  them,  a  sentence  was  pro- 
nounced by  Sir  Robert  Phillimore,  then 
Dean  of  Arches,  on  the  28th  of  March, 
1868,  by  which  the  respondent  was  found 
to  have  offended  against  the  ecclesiastical 
law  in  two  out  of  four  points  then  charged 
against  him,  and  was  admonished  to  ab- 
stain for  the  future  from  the  like  acts.  On 
the  two  charges  to  which  this  sentence  of 
Sir  R.  Phillimore  did  not  extend,  the 
promoter  appealed  to  Her  Majesty  in 
Comicil,  and  Her  Majesty  in  CouncU,  by 
the  advice  of  the  Judicial  Committee 
(23rd  of  December,  1868),  amended  the 
sentence,  declaring  the  respondent  to  have 
offended  against  the  law  in  those  points 
also,  and  directing  him  to  be  admonished 
against  the  repetition,  for  the  future,  of 
those  ofiences. 

The  respondent  having  disobeyed  (on 
one  point)  the  monition  issued  against 
him  in  that  suit  pursuant  to  the  order  of 
Her  Majesty  in  Council,  was,  by  an  order 
of  the  Judicial  Committee,  dated  the  4th 
of  December,  1869,  further  admonished  to 
abstain  for  ^e  future  from  any  such  act 

(7)  The  Lord  President,  the  Lord  Chancellor, 
the  Archbishop  of  York,  Lord  Blackbnni,  Lord 
Watson.  Sir  Barnes  Peacock,  Sir  Robert  Collier 
a&d  Sir  James  Hannen.  Ecclesiastical  Assessors 
-The  Bishop  of  Durham,  the  Bishop  of  Win- 
chester and  the  Bishop  of  Lichfield. 
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of  disobedience ;  and  on  the  25th  of  No- 
vember, 1870,  their  Lordships,  finding 
him  to  have  repeated  the  same  offence, 
and  also  to  have  disobeyed  the  monition 
issued  by  Sir  Kobert  Phillimore  on  another 
point  f  which  had  not  been  the  subject  of 
appeal),  suspended  him,  ah  officio  et  bene- 
ficio,  for  three  months.  That  suspension 
expired  on  the  25th  of  February,  1871 ; 
and  (for  anything  that  appears  in  the  pre- 
sent suit)  the  oilers,  both  of  Sir  Robert 
Phillimore  in  1868,  and  of  Her  Majesty 
in  Council,  may  have  been  afterwards 
obeyed  by  the  respondent,  during  the 
interval  between  February  1871  and  No- 
vember 1879.  No  further  proceeding  in 
that  first  suit  was  taken,  either  in  the 
Court  of  Arches  or  before  the  Judicial 
Committee.  Of  the  ofiences  charged 
against  the  respondent  in  the  present 
suit,  the  four  first  are  acts  of  the  same 
kind  with  those  which  had  been  in  ques- 
tion in  that  suit. 

The  second  suit  was  instituted  by  letters 
of  request  from  the  Bishop  of  London,  on 
the   1st    of   June,    1874.      The  offences 
charged  in  it  did  not  include  any  of  those 
four  which  had  been  in  question  in  the 
first,  and  which  are  also  charged  in  the 
present  suit.    They  included  all  the  others 
now  in  question.     By  the  decree  made  at 
the  hearing  by  Sir  Robert  Phillimore,  on 
the   7th  of   December,   1874,  all    those 
charges  were  declared  to  be  established, 
and    the  respondent  was  suspended   ah 
officio  for  six  weeks,  and  was  admonished 
to  abstain  from    like  practices  for    the 
future.     On  the  23rd  of  March,  1878,  the 
present  Judge  of  the   Court  of  Arches 
declared  that  the  respondent  had  disobeyed 
Sir  Robert  Phillimora's  monition  in  certain 
particulars,  and  granted  a  further  moni- 
tion against  him.     On  the  1st  of  June, 
1878,  he  was  suspended,  ah  officio  et  hene- 
JteiOf  for  three  years,  for  continued  dis- 
obedience.    That  suspension  was  in  force 
when  the  present  suit  was  instituted.     It 
is  alleged,  by  the  articles  in  the  present 
suit,   that  the  respondent,   nevertheless, 
did    not    desist  from  officiating    in    his 
church;    and  that,  of  the  offences  now 
charged,  some  were  committed  on  the  day 
on  which  that  decree  of  suspension  was 
published,  and  others  on  the  Sunday  after- 
wards.    No  proceeding  was  taken  by  the 
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appellant  to  put  in  force  against  the  re- 
spondent, in  either  of  the  former  suits,  the 
penalties  for  contumacy  and  contempt  pro- 
vided, in  lieu  of  excommunication,  by 
53  Geo.  3.  c.  127. 

The  present  suit  prayed  for  a  sentence 
of  deprivation,  or  other  canonical  punish- 
ment, against  the  respondent.  At  the 
hearing  before  Lord  Penzance,  on  the  5th 
of  June,  1880,  his  Lordship  pronounced  a 
decree  by  which  he  found  all  the  contents 
of  the  articles  sufficiently  proved,  except 
three  which  had  been  abandoned,  and 
condemned  the  respondent  in  costs;  but 
he  at  the  same  time  "  refused ''  the  prayer 
that  the  respondent  should  be  deprived 
of  his  ecclesiastical  promotions  within  the 
province  of  Canterbury,  or  might  be  other- 
wise duly  and  canonically  punished. 

The  reasons  for  this  judgment  stated  by 
his  Lordship  were,  that  in  the  second  of 
the  two  former  suits  the  promoter  had 
taken  no  step  to  enforce  the  orders  made 
by  the  Court ;  and  after  obtaining  from 
the  Court  a  decree  sufficient  to  put  a  stop 
to  the  practices  of  which  he  complained, 
had  abandoned  it,  and  asked  for  a  fresh 
remedy ;  that  the  Court  had  a  "  discretion 
in  the  passing  of  all  such  sentences,"  and 
that  it  would  not  be  consistent  with  the 
due  maintenance  of  its  authority  to  pass  a, 
sentence  of  correction,  and,  while  that 
sentence  was  still  subsisting,  to  pass  a 
second  sentence  "  directed  to  the  same  end, 
without  any  allusion  to  the  first,  or  any 
attempt  to  punish  its  non-observance.*' 

It  may  be  observed  that  the  learned 
Judge  did  not,  in  ^giving  these  reasons, 
expressly  refer  to  any  charges,  except  those 
as  to  which  orders  had  been  made  in  the 
second  suit.  But  his  Lordship  may  prob- 
ably have  considered  the  same  principle  to 
be  applicable  to  the  other  charges  also ;  as 
practices  similar  to  those  alleged  in  them 
had  been  the  subject  of  monitions  in  the 
first  suit. 

From  this  judgment,  and  from  the 
reasons  assigned  for  it,  their  Lordships 
find  themselves  compelled  to  dissent.  They 
do  not  think  that  it  can  have  been  the 
intention  of  the  learned  Judge  to  affirm 
the  eidstence,  generally,  of  a  discretion  in 
an  Ecclesiastical  Court  to  refuse  by  decree 
to  pass  any  sentence  of  canonical  censure 
or  punishment  upon  a  clerk  in  holy  orders 


found  by  the  same  decree  (in  a  suit  duly 
instituted  and  prosecuted)  to  have  beea 
guilty  of  offences  against  the  law,  pro- 
perly charged. 

It  is,  no  doubt,  within  the  discretion  of 
the  Judge  (whether  subject  or  not  to  ap- 
peal) to  infiict  a  censure  or  punishment, 
more  or  less  lenient  or  severe,  according 
to  his  judgment  of  all  the  circumstances 
of  the  case.  But  their  Lordships  think 
that  the  Judge  has  no  discretion,  while 
finding  the  defendant  guilty  of  eoclesiss- 
tical  offences,  to  absolve  him  from  all 
ecclesiastical  censure  or  punishment  for 
those  offences. 

If  the  promoter  in  the  present  suit  bad 
been  any  other  person  than  Mr.  Martin 
(who  was  also  the  promoter  in  the  former 
suits),  their  Lordships  cannot  doubt  that 
the  learned  Dean  of  Arches  would  have 
acted  on  this  view  of  his  duty.  The 
offences  charged  in  this  suit  are  all  new 
and  substantive  offences  against  the  law 
ecclesiastical,  not  coming  within  the  prin- 
ciple ''  memo  debet  his  vexari  pro  eadem 
causa"  That  principle  would  have  been 
applicable  if  these  acts  had  been  the  iden- 
ticsd  acts  which  had  been  adjudicated  upon 
and  punished  in  the  former  suits,  or  in 
either  of  them ;  but  it  is  not  applicable 
merely  because  they  are  repeated  offences 
of  the  same  description  with  those  so  ad- 
judicated  upon  and  punished.  It  may  be 
that  each  of  those  acts  might  have  been 
treated  in  a  proceeding  for  contempt  in 
one  or  other  of  the  former  suits  as  an 
instance  of  such  contempt ;  and  might  in 
that  way  have  been  visited  with  any 
punishment  due  to  persons  disobeying 
orders  of  the  Court.  The  judgment  of  the 
House  of  Lords  in  Mackonockie  v.  Lord 
Penzance  (8)  has  conclusively  settled  that 
it  is  not  an  excess  of  ecclesiastical  juris- 
diction so  to  treat  acts  contrary  to  moni- 
tions of  the  Court,  although  they  may 
also  be  substantive  offences  against  eccle- 
siastical law ;  and  that  for  this  purpose  a 
new  suit  under  the  Church  Discipline 
Act  is  not  necessary.  It  may  also  be  that 
it  would  not  be  proper  to  institute  a  second 
suit  for  the  mere  purpose  of  punishing 
contumacy  or  disobedience  as  such.  That 
question  is  not  now  before  their  Lord- 

(8)  60  Law  J.  Rep.  Q.B.  611 ;  Law  B^  6 
App.  Gas.  424. 
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ships;  bnt  assuming  that  to  be  the 
law  it  can  have  no  application  when  the 
new  suit  is  for  new  and  substantive 
offences. 

The  disobedience  of  the  respondent  to 
the  previous  orders  is  now  before  the 
Court  (having  regard  to  the  abandonment 
of  oedain  articles),  not  as  a  substantive 
offence  but  only  as  matter  of  aggravation ; 
m  which  point  of  view  the  case  of  FtUlen 
r.  Ckwer  (3)  seems  to  shew  that  it  may 
be  not  inmiaterial. 

Contempt  or  contumacy  in  another  suit 
cannot  deprive  the  Bishop,  or  a  promoter 
who  satisfies  the  Bishop  that  there  is 
reason  for  proceeding  in  respect  of  new 
offences  by  a  new  suit,  of  the  remedies 
given  by  the  Church  Discipline  Act.  If 
the  promoter  were  a  different  person  the 
offender  could  not  plead,  by  way  of  de- 
fence, his  own  contempt  in  a  former  suit, 
or  the  unwillingness  of  the  promoter  in 
that  suit  to  imprison  him  for  it.  When 
the  promoter  is  the  same  person  the  new 
suit  is  not  his  only,  but  is  also  (in  more 
than  a  merely  formal  sense)  that  of  the 
Bishop,  whose  consent  was  necessary  to 
its  institution.  Unless  it  can  be  shewn 
that  either  the  Bishop  or  the  promoter  is 
open  to  some  personal  exception  recognised 
by  law,  because  he  has  not  thought  proper 
to  enforce  the  penalties  of  contempt  in  a 
former  suit,  or  that  the  whole  objects  of 
the  new  suit  are  substantially  compre- 
hended and  necessarily  attainable  by 
means  of  proper  proceedings  in  the  former 
suit,  their  Lordships  think  that  the  iden- 
tity of  the  promoter  in  both  suits  ought  to 
make  no  difference,  so  far  as  concerns  the 
question  now  under  appeal.  At  the  most 
it  is  one  of  those  circumstances  which  it 
inay  be  open  to  the  learned  Judge  to  con- 
sider when  determining  what  censure  or 
punishment  to  inflict. 

Their  Lordships  do  not  find  that  any 
obligation  is  cast  by  law  upon  the  pro- 
moter of  a  suit  in  an  Ecclesiastical  Court 
to  take  proceedings  for  the  imprisonment 
of  a  party  guilty  of  contempt.  In  the 
present  case,  it  appears  to  them  to  be  by 
no  means  impossible  (consistently  with 
what  was  determined  by  the  House  of 
Lords  in  Mackonockie  v.  Lord  Penzance) 
(7)  that  an  application  to  the  Court  of 
Arches  or  to  the  Judicial  Committee  to 
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make  a  declaration  of  contumacy,  and 
issue  a  stgnificavit  against  the  respondent, 
grounded  on  the  monitions  of  1868  and 
1869,  might  have  been  unsuccessful ;  the 
acts  which  are  the  subject  of  the  four  first 
charges  in  the  present  suit  having  taken 
place  nearly  ten  years  after  the  latest  of 
those  monitions.  Whether  this  be  so  or 
not,  the  sentence  of  deprivation,  which  is 
asked  for  in  the  present  suit,  seems  clearly 
to  be  one  which,  in  a  proper  case,  might 
be  pronounced  at  the  hearing  of  such  a 
suit  (following  PvUen  v.  CUwer  (3),  p. 
353) ;  and  it  does  not  appear  that  there  is 
any  precedent  for  the  infliction  of  that 
penalty  for  mere  contumacy  or  contempt. 
In  Hehhert  v.  Purchaa  (4)  such  precedents 
were  searched  for  in  vain;  and  Lord 
Hatherley,  delivering  the  judgment  of 
the  Judicial  Comnuttee,  said,  "  Without 
pausing  to  enquire  whether  by  any  sub- 
stantive proceeding,  founded  on  the  eccle- 
siastical offence  of  disobedience  to  the 
Order  in  Coimcil  that  has  been  already 
pronounced,  a  sentence  of  deprivation  or 
amotion  might  have  been  obtained,  we  are 
of  opinion  that  we  cannot  proceed  to 
enforce  compliance  with  the  order  which 
has  been  disobeyed  by  any  summary  pro- 
cess of  'contempt,  through  the  medium  of 
amotion." 

It  is  further  to  be  observed  that,  besides 
deprivation,  there  are  other  canonical 
punishments  (degradation  and  excom- 
munication) which  might  be  inflicted  in  a 
proper  case  by  an  order  having  the  force 
of  a  definitive  sentence,  but  which  could 
not  lawfully  be  inflicted  for  mere  con- 
tumacy or  contempt. 

It  remains  to  be  considered  what  order 
their  Lordships  ought  now  to  advise  Her 
Majesty  to  make.  They  have  been  asked 
to  retain  the  suit,  and  to  advise  Her 
Majesty  to  pronounce  against  the  respon- 
dent an  immediate  sentence  of  deprivation. 
But  it  was  for  the  learned  Judge  in  the 
Court  below  to  determine  what  particular 
censure  or  punishment  would  be  most 
proper  under  all  the  circumstances  of  this 
case,  and  to  that  question  (for  the  reasons 
appearing  in  his  judgment)  the  mind  of 
the  learned  Judge  was  not  a<idre8^e 
Notwithstanding  what  is  there  said  as  to 
*^  a  second  sentence  of  suspension  "  bein^* 
''  out  of  the  question,"  their  Loixiships  can- 
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not  assume  it  to  be  impossible  that  such  a 
sentence  might  be  pronounced  if  the 
learned  Judge  thought  it  sufficient.  If, 
on  the  case  as  it  now  stands,  a  more  severa 
penalty  should  appear  to  him  to  be  called 
for,  he  might  still  give  the  respondent 
(who  has  hitherto  not  thought  fit  to  appear 
in  this  suit)  one  more  opportunity  of  being 
heard  against  such  a  sentence,  and  of  sub- 
mitting himself  to  the  Court  and  the  law. 

The  decree  under  appeal,  although  not 
interlocutory  in  form,  is  not,  in  substance, 
a  decision  upon  the  question  in  the  cause. 
Their  Lordships  think  that  it  comes  within 
the  principle,  stated  by  Lord  Campbell 
when  delivering  the  judgment  in  Head  v. 
Sanders  (9),  that,  "  except  under  peculiar 
circumstances,  a  Court  of  Final  Appeal 
ought  not  to  decide  any  cause  in  the  first 
instance,  as  it  ought  to  have  the  benefit  of 
the  discussion  and  judgment  in  the  Court 
below,  and  there  ought  not  to  be  an  original 
judgment  pronounced  from  which  there  is 
no  appeal.'^ 

Their  Lordships  will,  therefore,  humbly 
advise  Her  Majesty  to  reverse  the  sen- 
tence of  the  6th  of  June,  1880,  so  far  as 
relates  to  the  matter  complained  of  by  this 
appeal;  and  to  remit  the  cause  to  the 
Court  below  to  decree  against  the  respon- 
dent such  lawful  and  canonical  censure  or 
punishment  as  to  that  Court  shall  seem 
just. 

Proctors — Moore  &  Currey,  for  appellant. 


1882. 
May  10. 


THE  CHINA   MEBCHANTS    STEAM 
NAVIGATION     COMPANY    (op- 

pellants)  v.  Walter  lloyd 
BIGNOLD  (respondent), 

THE  HOCHUNG.      THE  LAPWING. 


Admiralty — Collision  — Damages— Ad- 
miraUy  Orders j  36  cC*  37  Vict,  c,  85.  s,  17. 

In  a  case  of  collision  one  ship  was 
Amnd  to  blame,  and  the  other  to  have  irtr 
/ringed  the  rtUes  relating  to   lights;   no 

(9)  4  Moore  P.O.,  197. 


evidence  was  offered  on  the  pari  of  the 
latter  ship  thoit  the  vnfringem^erU  of  the 
rule  covld  not  Jiave  contributed  to  the 
collision : — Held,  thai  the  ordinary  rule 
of  the  Admiralty  applied^  and  that  the 
damages  should  be  apportioned  between  the 
two  ships. 

These  were  cross  appeals  from  a  judg- 
ment of  the  Acting  Chief  Justice  of  Her 
Majesty's  Supreme  Court  for  China  and 
Japan,  at  Shanghai.  The  owners  of  the 
ITochungj  on  the  23rd  day  of  May,  1881, 
instituted  a  suit  against  the  commander  of 
H.M.S.  Lapwing,  to  recover  damages 
caused  by  a  collision  which  took  place 
between  the  Hochung  and  H.M.S.  Lap- 
wing, on  the  17th  of  April,  1881. 

Leave  was  obtained  to  file  a  counter- 
claim, asking  for  relief,  against  the  plain- 
tiffs in  the  said  suit  in  respect  of  damages 
suffered  by  the  Lapwing  in  the  same  col- 
lision, llie  hearing  of  the  suit  and  the 
counter-claim  were  taken  together  upon 
the  same  evidence  by  the  learned  Judge  of 
the  said  Court,  assisted  by  two  assessors. 

The  circumstances  of  the  case  are  set  out 
in  the  judgment  of  their  Lordships. 

The  Court  found  the  Hochung  to  blame 
for  the  collisdon,  and  that  the  lights  of 
the  Lapunng  were  not  duly  exhibited  as 
alleged  on  her  behalf. 

The  learned  Judge  thereupon  dismissed 
the  petition  on  behalf  of  the  owners  of  the 
Hochung,  and  also  dismissed  the  petition 
on  behalf  of  the  Lapwing,  and  further 
ordered  that  each  of  the  parties  should 
respectively  pay  their  own  costs. 

From  these  judgments  the  appeals  were 
brought. 

Butt,  Q,C,,  Cohen,  Q,C,,  &nd  Masterman^ 
for  the  Hochung,  referred  to  The  Hihemia 
(I),  The  Fanny  CarvUl  (2),  The  Voorwarts 
(3)  and  to  Marsden  on  Collisions,  p.  14. 

Deane,  Q.C,  Staveley  Hill,   Q.C,  and 
Stokes,  for  the  Lapwing,  referred  to  Tha 
Ann  (4),  The  EaH  Lothian  (5),  The  Bas- 
il) Aspmall  M.C.  N.S.  vol.  u.  454. 

(2)  Aspinall  M.C.  N.S.  669 ;  44  Law  J.  Bep. 
P.O.  100. 

(3)  Law  Rep.  6  App.  Oas.  876. 

(4)  1  Lush.  Adm.  55. 

(5)  Ibid.  241. 
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weU  (6),   The   Alice  {7)  and  The  North 
American  (8). 

Sib  Eobert  P.  Collier  delivered  the 
judgment  of  their  Lordships  (d) : — 

This  is  a  case  of  a  collision  between  the 
Ilachungy  a  steamer  belonging  to  the 
China  Merchants'  Steam  Navigation  Com- 
pany, and  Her  Majesty's  Gunboat  Lap- 
toing^  which  happened  on  the  17th  of 
Apnl,  1881,  about  10.30  p.m.,  twelve 
miles  off  Ocksen  Island,  on  the  coast  of 
China.  The  weather  seems  to  have  been 
calm ;  there  was  very  little  wind.  Cross 
suits  have  been  instituted  by  the  Steam 
Navigation  Company  and  by  the  lieutenant 
of  the  Lapwing y  who  has  been  substituted 
for  the  commander  who  is  unfortunately 
dead. 

The  cases  of  the  two  vessels  may  be 
very  shortly  stated.  They  were  steering 
in  almost  opposite  courses,  so  as  to  be 
nearly  meeting  vessels,  there  being  but  a 
point  or  a  point  and  a  half  s  difference  be- 
tween their  courses.  The  Lapwing  repre- 
sents herself  to  have  been  steering  S.W. 
by  W.  i  W. ;  the  Hochung,  N.E.  by  E. 
\  E.  The  case  of  the  Hochung  is  in  sub- 
stance this :  That  she  first  saw,  at  a  dis- 
tance of  two  or  three  miles,  the  Lapwing 
as  a  dark  object  in  the  water,  having  no 
lights  of  any  description,  on  her  starboard 
bow,  and  that  the  Lapwing  continued  on 
her  starboard  bow ;  and  that  being  so,  the 
Hochung y  supposing  that  the  Lapwing  was 
going  to  pass  to  starboard,  starboarded 
her  helm,  and  by  that  means  turned  to 
the  northward;  and  that  the  collision 
occurred  in  consequence  of  the  Lapwing 
porting  her  helm  and  thus  meeting  the 
Hochung. 

The  case  of  the  Lapwing  is,  that  the 
two  vessels  were  nearly  meeting  each  other, 
their  courses  being  divergent  by  only  a 
point  or  a  point  and  a  half,  and  that  they 
were  port  bow  to  port  bow ;  that  the  com- 
mander of  the  Lapwing  kept  his  course 
for  a  considerable  time,  when  he  ported 
his  helm  in  order  to  give  the  Hochung  a 

(6)  Br.  ic  Lnsh.  247. 

(7)  38  Law  J.  Rep.  Adm.  20 ;  Law  Rep.  2 
P.C.  214. 

(8)  Bw.  368. 

(9)  Six  Robert  J.  Fhilllmore,  Sir  Barnes 
Peacock,  Sir  Robert  P.  Collier  and  Sir  Arthur 
Hobhonse. 


wider  berth;  that  the  Hocliung,  instead 
of  continuing  her  course  or  porting  (in 
either  of  which  cases  there  would  have 
been  no  collision),  starboarded  her  helm, 
and  thereby  came  right  across  his  bows ; 
and  this  caused  the  collision. 

These  are,  in  substance,  the  cases  of 
the  two  vessels.  There  is  also  an  allega- 
tion, on  the  part  of  the  Hochung,  that  the 
Lapwing  had  no  proper  lights  according 
to  the  regulations,  and  there  is  a  denial  of 
tins  on  the  part  of  the  Lapwing,  The 
learned  Judge  found  both  vessels  to  blame. 
He  adopted  the  version  of  the  Laptcing  as 
to  the  relative  position  of  the  vessels,  and 
as  to  the  duty  of  each  to  steer  her  course 
under  the  drcumstancee,  and  he  found 
that  the  Hochung  was  to  blame  in  that 
respect.  He  also  found  the  allegation  that 
proper  lights  had  not  been  exhibited  by 
the  Laptoing  proved.  He  therefore  found 
both  vessels  to  be  in  fault.  Their  Lord- 
ships are  sensible  of  the  advantage  which 
the  Court  below  has  of  hearing  and  seeing 
the  witnesses,  and  are  not  disposed  to 
reverse  decisions  come  to  upon  oral  evi- 
dence unless"  there  is  very  strong  reason 
to  suppose  that  the  Court  below  has  come 
to  a  wrong  conclusion.  Their  Lordships 
see  no  reason  to  suppose  that  the  Court 
has  come  to  a  wrong  conclusion  on  either 
of  the  points  which  have  been  indicated. 

With  respect  to  the  positions  and  courses 
of  the  vessels,  their  Lordships  observe  that 
not  only  is  there  a  conflict  between  the 
witnesses  called  on  behalf  of  the  respective 
vessels,  but  that  some  of  the  witnesses  who 
are  called  by  the  Hochung,  who  were  on 
board  the  Lapwing,  and  who  are  disposed 
to  give  evidence  in  favour  of  the  HocJiung, 
corroborate  the  statements  of  the  crew 
and  officers  of  the  Laptoing  with  respect 
to  the  courses  of  the  two  vessels.  It  is 
impossible  for  their  Lordships,  acting 
upon  their  general  rules,  to  reverse  a  de- 
cision supported  by  such  evidence. 

With  respect  to  the  question  of  lights, 
it  w^as  admitted  by  an  officer  of  the  Lap- 
wing  that  the  principal  light — the  mast- 
head light  of  the  Lapwing — ^had  been 
hauled  down  some  three  or  four  minutes 
(it  might  have  been  more)  before  the  col- 
lision, and  was  not  hoisted  up  again  at  the 
time  of  the  collision;  and  this  is  con- 
firmatory of  the  statement  of  the  captain 
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and  crew  of  the  Hochung  that  no  light 
was  visible  on  board  the  Lapwing. 

There  is  also  some  evidence  (whether 
the  learned  Judge  attached  great  import- 
ance to  it  or  not  does  not  distinctly  ap- 
pear) that  her  port  side  light  was  burning 
somewhat  dimly,  so  that  probably  it  could 
not  be  seen  at  so  great  a  distance  as  it 
ought  to  have  been,  although  unquestion- 
ably it  was  seen  some  time  before  the 
collision. 

Their  Lordships  therefore  think  that 
the  finding  of  the  learned  Judge  upon  the 
second  point,  namely,  that  the  Lapwing 
failed  to  comply  with  the  regulations  with 
I'espect  to  exhibiting  lights,  was  proved. 

The  question  then  arises,  whether,  this 
being  so,  the  learned  Judge  was  right  in 
dismissing  both  suits;  and  it  becomes 
necessary  to  refer  to  the  law  bearing  upon 
this  subject. 

The  17  &  18  Vict.  c.  104.  s.  298,  com- 
monly called  the  Merchant  Shipping  Act, 
enacts  as  follows — "  If  in  any  case  of 
collision  it  appears  to  the  Court  before 
which  the  case  is  tried  that  such  collision 
was  occasioned  by  the  non-observance  of 
any  rule  for  the  exhibition  of  lights  or  the 
use  of  fog-signals,  issued  in  pursuance  of 
the  powers  hereinbefore  contained,  or  of 
the  foregoing  rule  as  to  the  passing  of 
steam  and  sailing  ships,  or  of  the  foregoing 
rule  as  to  a  steamship  keeping  to  that 
side  of  a  narrow  channel  which  lies  on  the 
starboard  side,  the  owner  of  the  ship  by 
which  such  rule  has  been  infringed  shall 
not  be  entitled  to  recover  any  recompence 
whatever  for  any  damage  sustained  by 
such  ship  in  such  collision,  unless  it  is 
shewn  to  the  satisfaction  of  the  Court  that 
the  circumstances  of  the  case  made  a  de- 
parture from  the  rule  necessary."  This 
enactment  for  a  certain  time  altered  the 
rule  of  the  Court  of  Admiralty,  that 
where  it  appears  that  both  parties  in  cross 
suits  are  to  blame,  the  damage  shall  be 
apportioned  between  tliem.  But  the  rule 
was  restored  by  the  25  &  26  Vict,  c  63, 
which  repealed  the  section  last  quoted,  and 
enacted  (section  29)  that,  "  If  in  any  case 
of  collision  it  appears  to  the  Court  before 
which  the  case  is  tried  that  such  collision 
wafl  occasioned  by  the  non-observance  of 
any  regulation  made  by  or  in  pursuance  of 


this  Act,  the  ship  by  which  such  r^^nla- 
tion  has  been  inMnged  shall  be  deemed  to 
be  in  fault,  unless  it  is  shewn  to  the  satis- 
faction of  the  Court  that  the  circum- 
stances of  the  case  made  a  departtire  from 
the  regulation  necessary.'*  In  the  ab- 
sence therefore  of  any  enactment  to  the 
effect  that  the  plaintiff  shall  not  be  en- 
titled to  recover  any  recompence,  the  or- 
dinary rule  of  the  Admiralty  became  again 
applicable  to  cases  of  collision  where  both 
parties  were  to  blame.  A  more  recent 
statute,  the  36  &  37  Vict.,  further  enacts 
that — "  If  in  any  case  of  collision  it  is 
proved  to  the  Court  before  which  the  case 
is  tried,  that  any  of  the  regulations  for  pre- 
venting collision  contained  in  or  made 
under  the  Merchant  Shipping  Acts,  1854 
to  1873,  has  been  infringed,  the  ship  by 
which  such  regulation  has  been  infringed 
shall  be  deemed  to  be  in  fault,  unless  it  is 
shewn  to  the  satisfaction  of  the  Court  that 
the  circumstances  of  the  case  made  de- 
parture from  the  regulation  necessary." 
This  enactment  renders  it  unnecessary  for 
the  plaintiff  to  prove  that  the  collision  was 
occasioned  by  the  non-observance  of  the 
regulations ;  he  proves  default  on  the  part 
of  the  defendant  by  merely  shewing  the 
regulations  have  been  infringed. 

This  latter  section  has  received  inter- 
pretation from  this  Board  in  several  cases. 
It  may  be  enough  to  refer  to  the  case  of 
TJie  Hihemia  (1).  In  this  case,  decided 
on  the  terms  of  the  last  statute,  it  was 
held  that  a  ship  not  exhibiting  proper 
lights  was  in  fault,  even  if  the  want  of 
lights  did  not  contribute  to  the  collision. 
This  case  may  be  considered  as  having 
been  qualified  to  a  certain  extent  by  a 
subsequent  case —  The  Fanny  M.  Carvill 
(2) — in  which  this  Board,  affirming  a  de- 
cision of  Sir  Robert  Phillimore,  expressed 
itself  in  these  terms :  "  There  remain, 
however,  two  other  possible  constructions. 
The  first  is  that  on  proof  of  an  infringe- 
ment of  any  of  the  regulations  for  pre- 
venting collisions,  there  arises,  subject  only 
to  the  qualification  contained  in  the  finid 
clause  of  the  section,  an  absolute  presump- 
tion of  culpability  against  the  vessel  guilty 
of  such  infringement,  to  which  the  Court  is 
bound  to  give  effect,  whatever  the  nature 
of  the  infringement  may  be.     The  other  is 
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that  the  infringement  must  be  one  having 
some  possible  connection  with  the  col- 
lision; or,  in  other  words,  that  the  pre- 
sumption of  culpability  may  be  met  by 
proof  that  the  infringement  could  not  by 
any  possibility  have  contributed  to  the 
collision."  Ajid  the  same  doctrine  has 
been  laid  down  by  Sir  Robert  Philli- 
more  in  very  much  the  same  terms  in 
a    subsequent  case    of    The  Englishman 

(10). 

Applying  the  law  as  thus  laid  down, 
it  appears  to  their  Lordships  in  this 
case,  that  at  all  events  it  has  not  been 
shewn  that  the  non-compliance  by  the 
Lapwing  with  the  regulations  in  respect 
to  lights  could  not  have  contributed  to  the 
collision.  On  the  contrary,  they  are  in- 
clined to  think  that,  in  aU  probability,  it 
did  materially  contribute  to  the  collision. 
That  being  so,  the  ordii;^ary  rule  of  the 
Admiralty  Court  applies  as  to  the  division 
of  damage.  It  has  been  suggested  by  one 
of  the  learned  counsel  for  the  respondents 
that  the  learned  Judge  was  right  in  dis- 
missing both  suits,  or  at  all  events  in 
dismissing  the  suit  of  the  Hochung^  on  the 
ground  that  the  proof  was  not  Bwwndwm 
allegata  et  probata ;  but  it  appears  to  their 
Lordships  that  there  is  a  sufficient  alle- 
gation on  the  part  of  the  Hochung  that 
the  Lapwing  infringed  the  regulations 
with  respect  to  lights ;  and,  putting  aside 
all  the  rest  of  their  allegations,  that  would 
entitle  the  owners  of  that  vessel  to  recover 
upon  the  proof  of  the  infringement  of  the 
regulation  with  respect  to  lights. 

The  allegations  of  the  Lapwing  of  im- 
proper navigation  by  the  Hochung  are 
also  sufficient,  and  established.  That 
being  so,  the  ordinary  rule  of  the  Court 
of  Admiralty  applies ;  and  therefore  it 
will  be  necessary  that  the  judgment 
should  be  varied  by  directing  that,  instead 
of  the  two  petitions  being  dismissed,  the 
damages  should  be  divided  between  the 
parties  according  to  the  Admiralty  rule, 
which  is  that  each  party  shall  obtain  from 
the  other  half  of  the  damage  which  he  has 
suffered. 

Their  Lordships  will,  therefore,  advise 
Her  Majesty  to  vary  the  judgment  in  the 

(10)  Law  Rep.  S  P.D.  18. 


manner  which  has  been  above  intimated. 
There  will  be  no  costs  on  either  side. 


Solicitors — Harwood  &  Stephenson,  for  the 
Hochung ;  Stokes,  Saunders  &  Stokes,  for  the 
Lapwifig, 


THE     RIGHT     REV.     NATHANIEL 
JAMES         MERRIMAN        (tHE 

1882.      f     BISHOP  OF  Graham's  town) 
June  20.    \      (appellant)     v.     the    rev. 

FREDERICK  HENRY  WILLIAMS 

(respondent). 

Cape  of  Good  Hope — Church  of  South 
Africa — Status  of — Bishop — Authority  of. 

The  Church  of  South  Africa  was  con- 
stituted by  articles  which  provide  that 
su4:h  Church  receives  the  same  doetrine, 
sacraments  and  discipline,  and  the  same 
sta/ndards  of  faith  and  doctrine,  as  the 
Church  of  England :  provided  that,  in  the 
interpretation  of  the  aforesaid  standards 
of  faith,  such  Church  be  not  bound  by 
decisions  of  faith  or  doctrine  or  discipline 
other  than  those  of  its  own  ecclesiastical 
tribunals : — Held,  Jirst,  that  this  proviso 
disconnected  the  Church  of  South  Africa 
from  the  Church  of  England  ;  secondly y 
that  a  Bishop  of  the  Churc/i  of  South 
Africa  has  no  jurisdiction  in  or  over  a 
cliurch  in  that  Colony  conveyed  to  trustees 
for  ecclesiastical  purposes  in  connection 
with  the  Church  of  England, 

This  was  an  appeal  from  a  judgment  of 
the  Supreme  Court  of  the  Cape  of  Good 
Hope,  pronounced  on  the  26th  of  August, 
1880,  in  an  action  in  which  the  appellant 
was  plaintiff  and  the  respondent  was  de- 
fendimt. 

The  action  was  brought  by  the  appellant 
as  Bishop  of  the  Church  of  tiie  province  of 
South  Africa,  against  the  respondent  who 
was  one  of  the  clergy  of  that  Church, 
to  enforce  two  sen^^ces  passed  on  the 
respondent  by  the  Diocesan  Court  of 
Graham's  Town  on  the  5th  of  August  and 
13th  of  November,  1879,  respectively,  by 
which  the  respondent  was  suspended  from 
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the  office  of  priest  and  other  spiritual 
dignity,  with  loss  of  all  emoluments  derived 
from  any  benefice  or  office  held  by  him  as 
dignitary  or  priest  of  the  said  Church,  and 
for  a  declaration  that  the  appellant  should 
have  free  access  to  the  Cathedral  Church 
of  Saint  George  in  Graham's  Town,  and 
for  a  perpetual  interdict  to  restrain  the 
respondent  from  interfering  with  the 
rights  of  the  appellant,  and  from  perform- 
ing any  ecclesiastical  functions  or  receiv- 
ing any  emoluments  within  the  limits  of 
the  diocese  of  Graham's  To  wn  as  a  dignitary 
or  priest  of  such  church.  The  judgment 
of  the  Court  was  pronounced  against  the 
appellant. 

From  this  judgment  the  appeal  was 
brought. 

The  circumstances  under  which  the 
suit  arose  are  fully  stated  in  the  judg- 
ment. 

Horace  Davey^  Q'C.f  Jeune  and  M. 
Mackenziey  for  the  api)ellant. — The  Church 
of  the  province  of  South  Africa  was  and  is 
a  Church  in  connection  with  the  Church  of 
England  within  the  meaning  of  the  grant  of 
1849  and  the  transfer  of  1863.  The  per- 
formance of  divine  service  by  the  appellant 
within  the  cathedral  is  a  use  of  the  cathe- 
dral for  ecclesiastical  purposes  in  connec- 
tion with  the  Church  of  England  within 
the  meaning  of  the  grant  and  transfer. 
The  appelkmt  is  the  successor  of  Bishop 
Cotterill,  and  is  the  Bishop  of  the.  Diocese 
of  Graham's  Town  in  the  Church  of  the 
province  of  South  Africa,  and  as  such  is 
entitled  to  the  same  rights  in  and  over  the 
cathedral  as  Bishop  Cotterill  had,  and  to 
exercise  the  same  episcopal  authority  over 
the  respondent  as  one  of  the  clergy  of  the 
church  and  dean  of  the  cathedral  church. 
The  Church  of  the  province  of  South 
Afric€^  of  which  the  appellant  is  one  of 
the  bishops,  is  the  same  Church  as  that  of 
which  Bishop  Cotterill  was  a  bishop.  The 
land  on  which  the  cathedral  church  stands 
is  legally  vested  in  the  trustees  under  the 
Diocesan  Trust  Board  of  the  Diocese  of 
Graham's  Town,  and  the  appellant  was 
duly  authorised  by  the  trustees  to  perform 
divine  service  within  the  cathedral. 
The  respondent  had  no  rights  in  the 
cathedral  church  except  by  the  permission 
of   the    trustees.      The    respondent  waa 


bound  by  the  oonstitutLon  and  regulatuiDS 
framed  by  the  Provincial  Synoda. 

They  referred  to  L(yng  v.  Hhe  Bishop  of 
Cape  Tovm  {\)yln  re  The  Bishop  of  NaUd 
h\  The  Bishop  of  Cape  Town  v.  Th^ 
Bishop  of  Natal  (3)  and  The  Bishop  of 
Natal  V.  Gladstone  (4). 

Charles,  Q,C.y  and  W.  G.  F.  PhiUimore, 
for  the  respondent. — Neither  theappeUant 
nor  the  Provincial  Synod  of  the  Church  of 
the  province  of  South  Africa  had  any  right 
or  control  over  the  respondent  in  the  per- 
formance of  his  duties  in  the  Church  of  St 
George.  Neither  the  appellant  nor  the 
Provincial  Synod  had  any  rights  to  ^v  in 
the  site  or  building  of  the  Church  of  St. 
George.  The  appellant  is  not  Bishop  of 
Grahjun's  Town  within  the  meaning  of  the 
letters  patent  constituting  that  see.  The 
Churoh  of  St.  George  is  held  upon  trust 
for  the  Church  of  England,  and  not  for 
the  Church  of  the  province  of  South  Africa. 
The  transfers  of  1863  and  1871  are  invalid 
and  inoperative.  But  even  assuming  them 
to  be  valid  the  appellant  is  not  Bi^op  of 
Graham's  Town  within  the  meaning  of  the 
deed  of  transfer.  The  respondent  held  no 
office  or  emolument  upon  which  the  sen* 
tence  of  the  Diocesan  Court  could  operata 

They  referred  to  Williams  y.  The  Bishop 
of  Salisbury  (5),  Martin  v.  Maekonoehie 
(6),  Gorham  v.  TheBishop  of  Exeter  {!)  and 
McAllister  v.  The  Bishop  of  Rochester  (8). 

Sir  Arthur  Hobhoure  delivered  the 
judgment  of  their  Lordships  (9)  : — 

Idl  this  case  the  plaintiff  in  the  Court 
below  and  the  appellant  hero  is  the  Bishop 
of  Graham's  Town,  one  of  the  diooeses 
of  the  province  of  the  Church  of  South 
Africa.  The  defendant  in  the  Court  below 
and  the  respondent  hero  bears  the  title  of 
Dean  of  Graham's  Town ;  he  is  also  the 

(1)  1  Moore  P.O.  N.S.  411. 

(2)  3  Moore  P.C.  N.S.  116. 

(3)  6  Mooie  P.C.  N.S.  203 ;  38  Law  J.  R^ 
P.C.  58. 

(4)  36  Law  J.  Bep.  Chanc.  2 ;  Law  Rep.  3  Eq.  1 . 
(6)  2  Moore  P.C.  N.S.  376. 

(6)  40  Law  J.  Rep.  P.C.  47 ;  Law  Bep.  3  P.C. 
366. 

(7)  Moore,  Special  Reports. 

(8)  49  Law  J.  Rep.  C.P.  114 ;  Law  Rep.  5 
C.P.  D.  194. 

(9)  Sir  Barnes  Peacock,  Sir  Robert  Collier, 
Sir  James  Hannen,  Sir  Richard  Ooach  and  Sir 
Arthur  Hobhouse. 


Vol.  61,] 

MerriaumY.  WiUiams, 

Colonial  Chaplain  appointed  by  the  Crown 
for  Qraham's  Town ;  and  he  is  de  facto  the 
officiating  minister,  sometimeB  called  the 
FBotor,  of  the  church  of  St.  George  in 
Graham's  Town.  The  oontroversy  between 
the  parties  has  raised  a  very  important 
question,  but  its  earlier  phases  are  com- 
pamfciTeiy  unimportant,  and  may  be  briefly 
stated. 

In  the  year  1878  a  difference  of  opinion 
arose  respecting  the  right  to  preach  in  the 
church  of  St.  George.  The  plaintiff  claimed 
it  as  his  cathedral,  in  whidi  he  had  aright 
to  preach  whenever  he  thought  fit.  The 
defendant  was  willing  to  allow  the  plaintiff 
to  preach  whenever  he  thought  fit  as  a 
matter  of  oourtesy ;  but  as  to  the  matter 
of  rights  he  held  that  he  as  dean  had  con- 
trol over  the  arrangements.  The  plaintiff 
would  not  consent  to  preach  except  as  a 
matter  of  right. 

On  the  17th  of  April,  1879,  the  plaintiff 
attended  the  church  with  the  object  of 
preaching,  having  previously  admonished 
the  defendant  in  a  formal  way  not  to 
hinder  him ;  but  the  defendant  anticipated 
the  usual  time  for  the  delivery  of  the 
sermon,  and  began  to  preach  himself, 
whereupon  the  plaintiff  protested  and  left 
theehurdi. 

For  this  conduct  the  defendant  was 
presented  in  the  Diocesan  Court  of  Gra- 
ham's Town,  and  was  there  found  guilty  of 
contumacious  disobedience,  and  of  conduct 
giving  just  oause  of  offence  or  scandal  to 
the  (£urch ;  and  he  was  suspended  from 
his  ministerial  ftmctions  for  one  calendar 
month,  and  further  until  he  should  engage 
not  to  repeat  the  offence  of  preventing  the 
bishop  firom  preaching  or  ministering  in 
the  church  of  St.  George.  As  the  defen- 
dant refused  to  obey  that  sentence,  he  was 
ezoommunicated  by  a  subsequent  decree  of 
the  same  Court 

The  present  suit  was  instituted  to  en- 
force the  sentences  of  the  Diocesan  Court. 
By  his  declaration,  filed  on  the  21st  of 
April,  1880,  after  shewing  that  he  and  the 
defendant  are  officers  of  the  Church  of  the 
province  of  South  Aiiica,  the  plaintiff 
prays  relief  in  the  following  terms  : — 

**  Wherefore  the  plaintiff  says  that  an 
•ction  has  aocarued  to  him,  and  he  prays 
^t  tins  Honourable  Court  will  by  ite 
judgment  declare, — 
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''  That  the  defendant  is  one  of  the  clergy 
of  the  said  Church  within  the  true  intent 
and  meaning  of  Article  XXIY.  of  the 
constitution  thereof,  and  is  bound  by  the 
laws  of  the  said  Church,  and  by  the  rules 
and  regulations  made  by  the  said  Diocesan 
Synod  of  Graham's  Town,  and  by  the  said 
Provincial  Synod,  or  either  of  them. 

**  That  the  defendant  is  bound  to  accept 
and  immediately  submit  to  any  sentence 
depriving  him  of  any  or  all  of  the  rights 
and  emolumenteappertaining  to  the  office  of 
Dean  and  Eector  of  the  cathedral  church 
of  Saint  George,  or  to  any  other  office  or 
benefice  held  or  enjoyed  by  him  as  dignitery 
or  priest  of  the  said  church  within  the 
diocese  of  Graham's  Town,  such  sentence 
having  been  passed  upon  him  after  due 
examination  had  by  the  Diocesan  Court  of 
Graham's  Town,  being  a  tribunal  acknow- 
ledged by  the  Provincial  Synod  for  the 
trial  of  a  clergyman,  saving  all  righte  of 
appeal  allowed  by  the  said  Provincial 
Synod. 

"  That  under  and  by  virtue  of  the  sen- 
tences passed  upon  the  defendant  by  the 
Diocesan  Court  of  Graham's  Town,  on  the 
5th  of  August  and  the  13th  of  November, 
1879,  respectively,  as  aforesaid,  the  defen- 
dant is  lawfully  suspended  from  his  office 
of  priest  and  other  spiritual  promotion  and 
di^ty,  with  total  loss  of  all  emoluments 
derived  from  any  benefice  or  attached  to 
any  office  or  offices  heretofore  held  by  him 
as  dignitary  or  priest  of  the  said  church 
within  the  diocese  of  Graham's  Town. 

''That  the  plaintiff  in  his  episcopal 
capacity  has  the  right  of  officiating  and 
performing  ail  ecclesiastical  functions  with- 
in the  said  cathedral  church. 

'<  That  the  plaintiff,  in  his  said  capacity, 
shall  have  free  and  uninterrupted  access  to 
the  land  and  premises  comprised  in  the 
transfer  bearing  date  the  17th  of  June, 
1871,  to  the  trustees  under  the  Diocesan 
Trust  Board  of  the  Diocese  of  Graham's 
Town,  of  the  site  of  the  said  cathedral 
church  of  Saint  George,  and  to  the  said 
church  or  cathedral  or  other  buildings 
erected  thereon,  for  the  purpose  of  enjoying 
and  exercising  all  righte,  privileges  and 
immunities  which  have  heretofore  been  en- 
joyed and  exercised  or  ought  to  be  enjoyed 
and  exerdsed  by  the  Bishop  of  Graham's 
Town  as   such    bishop  or  otherwise,  in 
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lefereiiice  to  or  within  the  cathedral  thereon 
and  its  appurtenances,  and  that  the  defen- 
dant and  his  agents  shall  be  restrained  from 
in  any  manner  interfering  with  such  access, 
enjoyment  or  exercise. 

**  And  the  plaintiff  further  prays  that 
this  Honourable  Court  will  grant  a  per- 
petual interdict  restraining  the  defendant 
from  hindering  the  plaintiff  in  his  lawful 
ministrations  within  the  Diocese  of  Gra- 
ham's Town,  and  further  restraining  the 
defendant  from  officiating  or  performing 
any  ecclesiastical  functions  whatsoever,  and 
from  receiving  any  emoluments  in  respect 
of  the  performance  of  any  ecdesuustical 
functions  whatsoever  within  the  limits  of 
the  diocese  of  Graham's  Town,  as  a  digni- 
tary or  priest  of  the  said  church." 

By  his  pleas  the  defendant  claims  to  be 
rector  of  the  church  of  St.  George,  and  to 
perform  ecclesiastical  functions  in  that 
church  as  a  priest  of  the  Church  of  England 
as  by  law  established.  He  says  that  the 
Church  of  the  province  of  South  Africa  is 
a  religious  association  entirely  independent 
of  the  Church  of  England  as  by  law  estab- 
lished; that  he  himself  is  not  a  member  of 
that  Church,  nor  bound  by  its  oonstitu- 
tioDS  gr  canons ;  that  the  church  of  St. 
George  is  held  in  trust  for  ecclesiastical 
purposes  in  connection  with  the  Church  of 
England  as  by  law  established :  and  that 
the  plaintiff  and  the  Church  of  South 
Africa  have  no  authority  or  jurisdiction 
over  it. 

On  the  26th  of  August,  1880,  the  Su- 
preme Court  pronounced  a  decree  absolving 
the  defendant  from  the  instance  with  costs 
against  the  plaintiff.  The  ground  princi- 
pally relied  on  by  the  Chief  Justice,  Sir 
Henry  de  Yilliers,  was  that  the  church  of 
St.  George  had  been  devoted  to  ecclesiastical 
purposes  in  connection  with  the  Church  of 
England,  and  that  the  Church  of  South 
Ainca  was  not,  so  £eu*  as  the  circumstances 
of  the  colony  would  permit,  a  part  of  the 
Church  of  England.  Mr.  Justice  Dwyer  con- 
curred, but  he  also  thought,  contrary  to  the 
opinion  of  the  Chief  Justice,  that  the  defen- 
dant had  not  so  acted  as  to  give  the  plaintiff 
the  episcopal  jurisdiction  claimed  by  him. 
Mr.  Justice  Smith]ezpre8sed  no  opinion  on 
the  main  question  decided  by  the  Chief  Jus- 
tice, doubting  whether  it  could  be  properly 
raised  in  this  suit ;  but  he  concurred  in 


the  decree  on  the  grpund  that  the  neces- 
sary parties, for  discussing  that  questaon 
were  not  before  the  Court. 

Their  Lordships  have  now  to  consider 
whether  this  decree  is  right.  Before  enter- 
ing on  the  discussion  they  wish  to  say  that 
in  the  careful  and  elaborate  judgment  of 
the  Chief  Justice,  the  case  is  treated  with 
a  gravity  befitting  its  importance,  and  every 
topic  in  turn  is  handled  with  a  fulness  and 
deamess  which  are  of  the  greatest  assist- 
ance to  those  who  have  to  review  it. 

They  also  wish  to  state  their  sense  of  the 
judicial  method  and  impartiality  which 
marks  the  proceedings  of  the  Diocesan 
Court  An  objection  has  been  raised  to 
those  proceedings  on  the  ground  that  the 
Court  was  improperly  constituted,  and  Mr. 
Justice  Dwyer  was  of  that  opinion;  but 
in  the  view  which  their  Lordships  take  of 
the  case  it  is  not  necessary  to  express  any 
opinion  on  that  point. 

Turning  now  to  the  plaintiff's  prayer,  it 
is  clear,  and  it  has  not  been  disputed  by 
his  counsel  at  the  bar,  that  the  greater  part 
of  it  asks  relief  which  is  beyond  the  com- 
petence of  the  Civil  Court  to  grant  in  this 
suit. 

The  defendant  is  not  receiving  any  emo- 
lument except  as  oolonial  chaplain,  nor 
does  he  hold  any  benefice  in  the  Church  of 
South  Africa,  unless  it  may  be  the  inoom- 
bency  of  the  church  of  St.  George.  It  is 
dear  therefore  that  there  is  no  question 
before  the  Civil  Court  except  that  which 
relates  to  the  use  of  the  church  of  St. 
George,  and  that  the  relief  prayed  must  be 
confined  to  such  an  execution  as  under  the 
drcumstances  may  be  proper  of  the  trusts 
upon  which  the  church  of  St.  €^rge  is 
hdd. 

In  order  to  entitle  himself  to  that  amount 
of  relief  the  plaintiff  must  shew — ^first,  that 
he  is  a  proper  object  of  the  trusts;  and 
secondly,  that  both  as  between  himself  and 
the  defendant,  and  as  between  himself  and 
other  objects  of  the  trusts,  he  is  entitled  to 
have  the  defendant  restrained  from  and 
himself  admitted  to  the  use  of  the  diurch 
in  question.  The  first  thing  then  to  be 
ascertained  is  the  precise  position  of  the 
property  in  dispute. 

It  is  clear  that  the  site  had  at  some  time 
been  vested  in  the  Crown.  It  does  not 
appear  by  whom  the  church  was  built,  but 


Vol.  51.] 

Merriman  v.  WtUianu, 

prior  to  the  year  1839  its  affiiirs  were  re- 
gulated by  a  committee  called  the  Church 
Committee.  It  seems  to  haye  been  the 
practice  for  the  colonial  chaplain  appointed 
by  the  down  to  become  the  officiating 
ministrer  of  the  church.  It  is  not  possible 
upon  the  materials  in  this  record,  and  per- 
haps is  not  important,  to  ascertain  more 
precisely  the  state  of  things  prior  to  1839. 

On  the  23rd  of  January,  1839,  an  Ordi- 
nance was  passed  by  the  Governor  of  the 
Colony  of  the  Cape  of  Qood  Hope,  with 
the  advice  and  consent  of  the  Legislative 
Council  and  House  of  Assembly  of  that 
colony.     It  recites  as  follows : — 

''Whereas  it  is  expedient  that  the  in- 
habitants of  Graham's  Town  and  the 
parochial  limits  thereof,  being  members  of 
and  holding  communion  with  the  United 
Church  of  England  and  Ireland  as  by  law 
established,  should  be  invested  with  the 
right  and  privilege  of  choosing  and  appoinir 
ing,  under  certain  regulations,  a  vestry  and 
churchwardens  for  the  better  and  more 
effectual  administration  and  management 
of  all  matters  connected  with  the  church 
of  Graham's  Town,  commonly  called  St. 
George's  church,  and  that  the  said  vestry 
and  churchwardens  after  having  been  duly 
appointed  should  possess  certain  powers 
and  perform  certain  duties  as  the  same  are 
usually  possessed  and  exerdsed  by  such 
officers  according  to  the  customs  and  usages 
of  the  said  United  Church  of  England  and 
Ireland.  And  whereas  on  the  appointment 
of  the  said  vestry  and  churchwardens  it  is 
expedient  that  the  office  of  Church  Com- 
mittee as  at  present  constituted  should 
cease  and  determine." 

Provisions  are  then  made  for  the  electioa 
of  a  vestry  and  churchwardens  by  the  male 
inhabitants  of  Graham's  Town  and  of  the 
parochial  limits  thereof,  being  members  of 
and  holding  communion  with  the  United 
Church  of  England  and  Ireland  as  by  law 
established. 

The  officiating  minister  is  to  be  chairman 
of  the  vestry,  when  present,  and,  by  section 
8,  the  vestry  are  to  make  rules  for  their 
own  guidance,  "and  for  more  effectually 
executing  the  provisions  of  this  Ordinance, 
and  also  to  take  such  order  for  the  manage- 
ment of  the  said  church  as  to  them  shall 
seem  expedient.  Provided  that  the  rules 
contain  nothing  repugnant  to  law  or  to  the 
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tenor  of  this  Ordinance,  or  to  the  customs 
and  usages  of  the  United  Chuixsh  of  Eng- 
land and  Ireland  as  by  law  established." 

By  section  10  the  vestry  are  to  have  the 
same  powers,  rights  and  duties  as  were 
then  possessed  by  the  Church  Committee. 

Section  12  empowers  the  vestry  to  main- 
tain suits  in  performance  of  the  trusts 
reposed  in  them. 

Section  14  provides  for  the  keeping  of 
accounts,  which  are  to  be  audited  and  to 
be  laid  before  the  church  members  at  a 
general  annual  meeting. 

Section  15  provides  for  the  election  of 
churchwardens  to  exercise  the  usual  func- 
tions of  English  churchwardens  so  far  as 
applicable  to  the  colony. 

Section  19  enacts  that  there  shall  be  set 
apart  in  the  church  pews  and  seats  for  the 
civU  and  military  authorities,  the  minister, 
the  officers  of  the  garrieon,  Ld  for  troops 
and  poor  people. 

Their  Ix)rdships  consider  the  meaning 
and  effect  of  this  Ordinance  to  be  reason- 
ably clear.  Whatever  may  have  been  the 
exact  rights  of  the  Crown  and  the  inhabi- 
tants as  between  one  another,  the  church 
was,  at  the  date  of  the  Ordinance,  pro- 
perty used  for  religious  purposes.  It  was 
desired  to  place  the  airangements  on  a  more 
public  and  permanent  basis,  and  to  have  a 
govemiog  body  more  responsible  and  effi- 
cient than  the  Church  Committee.  For 
that  purpose  the  machinery  of  election  is 
put  in  motion.  The  persons  so  elected  are 
called  a  vestry  and  churchwardens  in  ana- 
logy to  the  English  parochial  system,  but 
they  are  elected  by  the  church  members, 
not  by  the  parishioners  at  large.  The 
churchwardens  receive  powers  analogous 
to  those  of  English  churchwardens.  But 
over  and  above  that,  the  vestry  are  clothed 
with  duties  and  trusts,  and  made  subject 
to  liabilities,  for  the  benefit  partly  of  the 
church  members  and  partly  of  the  Govern- 
ment, such  as  appertain  oidy  to  the  trustees 
and  managers  of  what  we  should  in  this 
country  call  a  charitable  endowment.  It 
would  be  exceedingly  difficult  for  the  Crown 
to  contend  that  the  Ordinance  did  not 
effect  a  permanent  dedication  of  the  site 
to  charitable  uses.  But  that  point  need 
not  be  discussed,  because  such  a  dedication 
was  undoubtedly  effected  by  the  next  trtkps* 
action. 
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On  the  7th  of  June,  1849,  the  Governor 
of  the  Colony,  in  the  name  and  on  behalf 
of  Her  Majesty,  granted  the  site  to  Dr. 
Gray,  the  Bishop  of  Cape  Town,  and  his 
successors  in  the  see,  **  on  condition  that 
the  land  hereby  granted  shall  for  ever 
hereafter  be  used  for  ecclesiastical  purposes 
in  connection  with  the  Church  of  England, 
and  to  and  for  no  other  purpose  whatso- 
ever. .  .  .  Subject,  however,  to  all  such 
duties  and  i*egulations  as  are  either  already 
or  shall  in  future  be  established  with  regard 
to  such  lands."  The  site  is  described  as  a 
piece  of  land  on  which  the  St.  G^ige's 
church  has  been  erected. 

It  does  not  appear  that  any  duties  or 
I'egulations  had  been  established  except 
those  which  were  established  by  the  Ordi- 
nance of  1839,  nor  would  there  seem  to  be 
any  mode  of  establishing  any  future  duties 
or  regulations  except  by  some  legislative  or 
judicial  authority. 

With  reference  to  the  expression ''  eccle- 
siastical purposes  in  connection  with  the 
Church  of  England,"  it  is  to  be  observed 
that  the  Bishopric  of  Cape  Town  was 
founded  in  the  year  1847,  at  which  time, 
as  is  stated  in  the  judgment  in  Lang  v. 
T/ie  Bishop  of  Cape  Town  (1),  the  legisla- 
tive authority  over  the  colony  was  vested 
in  the  Crown.  Bishop  Gray  was  appointed 
by  Her  Majesty,  and  ordained  and  conse- 
crated by  iLe  Archbishop  of  Canterbury, 
having  &«t  taken  the  oath  of  allegiance, 
the  oath  affirming  the  Queen's  supremacy, 
and  the  oath  of  obedience  to  the  Archbishop 
as  Metropolitan. 

When  the  grant  of  1849  was  made  the 
see  of  Cape  Town  included  Graham's 
Town.  But  in  the  year  1853  Dr.  Gray 
resigned  his  bishopric  in  order  that  his 
diocese  might  be  contracted  in  extent,  and 
that  two  new  dioceses,  those  of  Graham's 
Town  and  Natal,  might  be  erected. 

On  the  8th  of  December,  1853,  the 
Crown  issued  letters  patent  assigning  to 
Bishop  Gray  the  new  diocese  of  Cape 
Town,  and  appointing  him  to  be  Metro- 
politan Bishop  in  the  Colony  of  the  Cape 
of  Good  Hope  and  its  dependencies,  and 
the  Island  of  St.  Helena. 

On  the  20th  of  December,  1853,  the 
Crown  issued  letters  patent  erecting  the 
Bishopric  of  Graham's  Town,  and  order- 
ing the  consecration  of  Dr.  Armstrong  as 


first  bishop  of  that  diocese.  The  bishop 
and  his  successors  were  made  a  body  cor- 
porate. Graham's  Town  was  erected  into 
a  city  and  the  see  of  the  bishop.  And  it 
was  declared  "  that  the  church  called  St. 
George,  in  the  said  dty  of  Graham's 
Town,  shall  henceforth  be  the  cathedral 
church  and  see  of  the  said  John  Arm- 
strong and  his  successors  bishops  oi 
Graham's  Town."  But  the  bishop  was 
left  at  liberty  to  constitute  any  other 
church  at  Graham's  Town  to  be  his 
cathedral  and  see.  The  bishop  had  power 
granted  to  him  to  found  dignities  in  his 
cathedral  and  archdeaoonries  in  his 
diocese.  By  the  bishop's  suooessors  were 
meant  persons  named  and  appointed  by 
the  Crown,  and  ordained  and  consecrated 
by  the  Archbishop  of  Canterbury. 

Some  time  previously  to  the  issuing  of 
these  letters  patent  the  Crown  had  granted 
a  constitution  to  the  colony,  and  a  repre- 
sentative  Colonial  Legislature  had  been 
established. 

On  the  20th  of  November,  1857,  the 
Crown  issued  letters  patent  appointing  the 
Hev.  Henry  Cotterill  to  be  Bish<^  of 
Graham's  Town  in  the  place  of  Buhop 
Armstrong,  who  was  then  dead,  and 
directing  Uie  Archbishop  of  Ganterbuiy  to 
consecrate  him.  The  provisions  of  this 
instrument  which  relate  to  the  chnrdi  of 
St  George,  to  the  power  of  the  bish<^  to 
constitute  dignitaries,  and  to  the  nature 
of  the  bishop's  successors,  are  precisely  to 
the  same  ^ect  with  the  corresponding 
provisions  in  Bishop  Armstrong's  patent. 

On  the  17th  of  July,  1860,  an  Act  of 
the  Colonial  Legislature  was  passed,  en- 
abling the  Bishop  of  Cape  Town  to  transfer 
to  the  Bishop  of  Graham's  Town  for  the 
time  being  and  his  successors  all  immov- 
able property  vested  in  the  Bishop  of  Cape 
Town  but  situate  in  the  diocese  of 
Graham's  Town,  ''provided  that  eveiy 
such  property  so  transferred  shall  be  sub- 
ject to  the  same  trusts  in  aU  respects  after 
such  transfer  as  it  was  subject  to  at  the 
time  of  such  transfer." 

By  a  deed,  dated  the  4th  of  March, 
1863,  the  Bishop  of  Cape  Town  conveyed 
to  Bishop  Cotterill  and  his  successors  the 
land  conveyed  by  the  grant  of  the  7th  of 
June,  1849,  subject  to  the  conditions  in 
that  grant  mentioned  and  referred  to. 
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By  a  deed,  dated  the  17th  of  June, 
1871,  Bishop  Ootterill  oonveyed  the  same 
property  to  himself  and  three  other  per- 
sons, being  apparently  the  trustees  of  the 
Diocesan  Trust  Board  of  Graham's  Town, 
to  hold  upon  the  trusts  upon  which  the 
bishop  himself  held. 

There  has  been  some  controversy  as  to 
the  regularity  of  this  conveyance  of  1871, 
but  their  Lordships  hold  the  question  to 
be  immaterial.  The  interest  which  was 
passed  first  to  Bishop  Gray,  then  to  Bishop 
Ootterill,  and  then  to  the  grantees  of  1871, 
is  an  interest  clothed  with  no  active  duties, 
and  subject  to  the  trusts,  duties  and  regu- 
lations created  by  the  Ordinance  of  1839 
and  the  conveyance  of  the  7th  of  June, 
1849.  It  was  not  contended  at  the  bar 
that  the  possession  of  such  a  bare  interest 
as  this  could  affect  the  questions  in  this 
case. 

Such  being  the  legal  position  of  the  pro- 
perty in  dii^ute,  it  is  now  necessary  to 
shew  the  position  of  the  disputants,  both 
with  reference  to  one  another  and  with 
reference  to  the  property. 

In  the  month  of  February,  1863,  Lord 
Kingsdown  delivered  the  opinion  of  this 
Board  in  a  case  which  threw  a  new  light 
on  the  position  of  the  Ohurch  of  Engluid 
in  South  Africa,  and  shewed  that  the 
advisers  of  the  Orown  had  purported  to 
do  what  was  beyond  its  power.  In  the 
controversy  between  Bishop  Gray  of  Oape 
Town  and  Mr.  Long,  the  Oolonial  Oourt 
held  that  the  letters  patent  of  1853,  being 
issued  after  a  constitutional  government 
had  been  established,  were  ineffectual  to 
create  any  jurisdiction,  ecclesiastic&l  or 
civil,  within  the  colony.  On  appeal  to 
Her  Majesty  in  Council  that  opinion  was 
upheld.  Lord  Kingsdown  then  proceeds 
to  discuss  the  question  whether  the  want 
of  coercive  jurisdiction  in  the  bishop  had 
been  supplied  by  the  voluntary  submission 
of  Mr.  Long.  He  states  the  position  of 
English  Churchmen  as  follows : — 

"The  Church  of  England,  in  places 
where  there  is  no  Church  established  by 
law,  is  in  the  same  situation  with  any 
other  religious  body — in  no  better,  but  in 
no  worse  position ;  and  the  members  may 
adopt,  as  the  members  of  any  other  com- 
munion may  adopts  rules  for  enforcing 
discipline  within  Uieir  body,  which  will  be 
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binding  on  those  who  expressly  or  by  im- 
plication have  assented  to  them. 

"It  may  be  further  laid  down  that, 
where  any  religious  or  other  lawful  asso- 
ciation has  not  only  agreed  on  the  terms 
of  its  union,  but  has  also  constituted  a 
tribunal  to  determine  whether  the  rules  of 
the  association  have  been  violated  by  any 
of  its  members  or  not,  and  what  shall  be 
the  consequence  of  such  violation,  the 
decision  of  such  tribunal  will  be  binding 
when  it  has  acted  within  the  scope  of  its 
authority,  has  observed  such  forms  as  the 
rules  require,  if  any  forms  be  prescribed, 
and,  if  not,  has  proceeded  in  a  manner 
consonant  with  the  principles  of  justice. 

"  In  such  cases  the  tribunals  so  consti- 
tuted are  not  in  any  sense  Courts.  They 
derive  no  authority  from  the  Crown,  they 
have  no  power  of  their  own  to  enforce 
their  sentences,  they  must  apply  for  that 
purpose  to  the  Courts  establ£shed  by  law, 
and  such  Courts  wOl  give  effect  to  their 
decLEdon,  as  they  give  effect  to  the  decisions 
of  arbitrators  whose  jurisdiction  rests  en- 
tirely upon  the  agreement  of  the  parties. 

"  These  are  the  principles  upon  which 
the  Courts  in  this  country  have  always 
acted  in  the  disputes  which  have  arisen 
between  members  of  the  same  religious 
body,  not  being  members  of  the  Church  of 
England  "  (9). 

In  the  course  of  the  next  year  a  contro- 
versy turning  upon  the  same  principles 
arose  between  the  Bishop  of  Natal  and 
Bishop  Gray,  claiming  to  act  as  his  metro- 
politan under  the  patents  of  1853.  The 
opinion  of  this  Board  was  delivered  by 
Lord  Westbury  in  December,  1864.  As 
to  the  power  of  the  Crown  the  law  is  thus 
laid  down: — 

"We  apprehend  it  to  be  clear  upon 
principle  that  after  the  establishment  of  an 
independent  Legislature  in  the  Settlements 
of  the  Cape  of  Good  Hope  and  Natal, 
there  was  no  power  in  the  Crown  by  virtue 
of  its  prerogative  (for  these  letters  patent 
were  not  granted  under  the  provisions  of 
any  statute)  to  establish  a  metropolitan 
see  or  province,  or  to  create  an  ecclesias- 
tical corporation  whose  status,  rights  and 
authority  the  colony  could  be  required  to 
recognise  "  (10). 

(9)  1  Moore,  P.O.  461. 

(10)  3  Moore,  P.C.  U8. 
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And,  after  giving  reasons  for  this  opi- 
nion, his  Lordship  continues :  ''  The  same 
reasoning  is  of  course  decisive  of  the  ques- 
tion whether  any  jurisdiction  was  conferred 
by  the  letters  patent.  ...  It  is  quite 
clear  that  the  Crown  had  no  power  to 
confer  any  jurisdiction  or  coercive  autho- 
rity upon  the  metropolitan  over  the 
sufi&tigan  bishops,  or  over  any  other 
person." 

The  question  then  arose  whether  the 
Bishop  of  Natal  had  by  contract  given  the 
jurisdiction  claimed  by  Bishop  Gray.  On 
this  point  Lord  Westbury  says  :  ''  Even  if 
the  parties  intended  to  enter  into  any  such 
agreement  (of  which,  however,  we  find  no 
trace),  it  was  not  legally  competent  to  the 
Bishop  of  Natal  to  give,  or  to  the  Bishop 
of  Oape  Town  to  accept  or  exercise  any 
such  jurisdiction  ''(11). 

One  effect  of  these  expositions  of  the 
law  was  that  the  Crown  ceased  to  grant 
letters  patent  for  bishops  in  colonies  pos- 
sessing independent  Le^latures.  It  has 
been  supposed  in  this  ease  that  the  Crown 
might  stUl  take  such  action  as  to  give  to 
Graham's  Town  a  bishop  who  should  be  a 
successor  to  Bishops  Armstrong  and  Cot- 
terill  within  the  terms  of  &e  patent 
creating  the  bishopric.  But  though  the 
Crown  has  not  in  any  formal  or  public 
way  decided  not  to  resume  the  practice 
prevailing  prior  to  1863,  their  Lordships 
are  clear  that  this  case  must  be  decided  on 
the  footing  that  the  practice  no  longer 
exists. 

Another  effect  of  the  decisions  was  that 
English  Churchmen  in  the  colonies  took 
steps  to  organise  themselves,  like  other  in- 
dependent religious  societies,  on  the  foot- 
ing of  contract.  This  was  done  in  South 
Africa  by  the  action  of  Synods,  the  effects 
of  which  will  be  presently  discussed. 

In  the  year  1865  the  defendant,  who 
was  then  the  Yicar  of  Ashton-under  Lyne, 
agreed  with  Bishop  Cotterill,  who  was  in 
England,  that  he  should  accept  the  office 
of  Colonial  Chaplain  at  Graham's  Town, 
and  should  also  be  appointed  Dean  of 
Gi-aham's  Town.  He  was  accordingly  ap- 
pointed to  be  colonial  chaplain  by  letter 
from  the  Secretary  of  State,  and  he  went 
to  the  colony  in  November,  1865.  He  had 
before  leaving  England  signed  declarations 
(11)  3  Moore,  P.O.  155. 


of  obedience  to  the  Bishop  of  Graham's 
Town  and  his  successors,  and  of  submis- 
sion to  the  rules  and  regulations  of  the 
Synod  of  the  diocese  of  Graham's  Town, 
in  all  things  not  contrary  to  the  laws  of 
the  United  Church  of  England  and  Ire- 
land. And  he  also  subscribed  to  the  three 
articles  required  to  be  subscribed  by  the 
36th  of  the  Canons  of  1603. 

On  his  arrival  in  the  colony  he  found 
that  the  vestry  were  in  possession  of  the 
church  of  St.  George,  as,  according  to  the 
Ordinance  of  1839,  they  ought  to  have 
been.  They  appear  to  have  accepted  the 
colonial  clutplain  to  be  their  officiating 
minister  as  a  matter  of  course,  according 
to  the  usual  practice,  and  they  put  the 
defendant  into  possession  of  the  church  by 
handing  him  the  keys,  which  ate  the 
symbols  of  possession.  This,  he  says,  was 
done  under  the  Ordinance  of  1839,  by  the 
provisions  of  which  St.  Geoi^'s  Church 
has  always  been  governed.  Wi&  a  natural 
fondness  for  terms  which  bring  the  familiar 
system  of  the  mother  country  before  the 
mind,  he  calls  this  proceeding  an  induction 
of  himself  as  rector. 

Two  or  three  months  afterwards  Bishop 
Cotterill  returned  to  the  colony,  and  he 
then  appointed  the  defendant  to  be  Dean 
of  Graham's  Town,  and  installed  him  in 
the  church  as  such.  So  far  as  the  dignity 
goes,  the  bishop  may  have  had  power 
under  his  patent  to  create  it,  but  he  could 
not  confer  any  authority  with  it  except 
such  as  might  flow  from  contracts  between 
the  defendant  and  others.  In  this  case 
there  were  no  special  statutes  for  the 
cathedral,  nor  have  any  been  made  till 
after  the  present  dispute  began. 

It  is  important  not  to  be  misled  by  the 
fisJse  analogies  of  English  ecdesLastical 
titles.  The  defendant  is  a  titular  dean, 
and  may  be  called  a  rector.  But  in  point 
of  law,  and  for  the  present  purpose,  he 
must  be  taken  as  the  officiating  minister 
of  a  church  governed  by  the  Ordinance  of 
1839  and  the  grant  of  1849,  and  appointed 
thereto  either  by  the  vesiary,  or  by  the 
Crown,  or  by  the  joint  action  of  the  two. 
Neither  the  vestiy  nor  the  Crown  have 
been  made  parties  to  this  suit.  If  it  were 
necessary  to  determine  the  precise  origin 
of  the  defendant's  title,  their  Lordships 
would  have  to  deal  with  the  difficulty  as 
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to  the  frame  of  ftuit  which  has  been  indi- 
cated by  the  Chief  Justice,  and  on  which 
Mr.  Justice  Smith  bases  his  judgment. 

In  the  years  1867  and  1869  Synods  were 
held  for  the  diocese  of  Graham's  Town. 
In  the  year  1870  was  held  the  first  Pro- 
vincial Synod  of  the  Church  of  South 
Africa,  fiy  these  synods  much  was  done 
to  establish  that  Church  on  a  voluntary 
basis.  It  IB  sufficient  for  the  present  to 
say  of  them  that  the  defendant  took  an 
active  and  leading  part  in  the  proceedings. 
In  the  year  1871  Bishop  Cotterill  re- 
signed his  office,  and,  as  no  appointment 
of  a  successor  by  letters  patent  could  be 
looked  for,  Bishop  Cray,  as  Metropolitan, 
issued  a  mandate  addressed  to  the  defen- 
dant commanding  an  election  of  a  new 
bishop.  The  result  was  the  election  of 
the  plaintifir,  and  in  that  election  the  de- 
fendant took  the  leading  part. 

Some  time  afterwards  the  defendant 
became  dissatisfied  with  the  proceedings 
of  the  Synod,  but  he  did  not  withdraw 
from  his  position  in  the  Church  of  South 
Africa.  When  the  present  dispute  began 
the  defendant  did  not  contend  that  the 
plaintiff  had  not  the  ecclesiastical  character 
which  he  claimed  to  have.  On  the  con- 
trary, the  defendant  insisted  on  his  own 
rights  as  dean,  which,  as  he  asserted  quite 
erroneously,  would,  according  to  English 
ecclesiastioBLl  law,  give  him  the  right  of 
excluding  the  bishop  from  ministrations  in 
the  cathedral.  It  is  only  during  this  liti- 
gation that  the  defendant  has  contended 
either  that  he  himself  is  not  a  member  of 
the  Church  of  South  Africa,  or  that  the 
plaintiff  is  not  the  successor  of  Bishop 
Cotterilly  or  that  the  plaintiff  and  his 
church  are  disconnected  with  the  Church 
of  England. 

Their  Lordships  consider  that  the  de- 
fendant's present  contention  is  wholly  in- 
consistent with  his  past  conduct.  The 
Chief  Justice  says  on  this  point : — "  It  is 
idle  for  the  defendant  to  deny  that  he 
joined  the  Church  of  South  Africa  and 
became  personally  subject  to  its  constitu- 
tions and  canons,  in  the  face  of  the  part 
which  he  took  in  the  discussions  of  the 
Provincial  Synod  of  1870,  and  in  the 
absence  of  any  protest  against  the  separa- 
tist canons  adopted  by  that  synod.  It  is 
still  more  idle  for  him  to  deny  that  he  has 
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subjected  himself  personally  to  the  epis- 
copal jurisdiction  of  the  plamtiff  accorcUng 
to  the  laws  of  the  Church  of  South  Africa, 
in  the  lace  of  the  documentary  proof 
which  exists  of  his  active  participation  in 
the  election  of  the  plaintiff.''  Of  the  same 
opinion  was  Mr.  Justice  Smith,  and  with 
it  their  Lordships  entirely  agree. 

So  far  then  as  this  dispute  turns  on  the 
question  whether  the  ddbndant  has  come 
under  personal  contracts  or  equities  the 

Slaintiff  has  proved  his  case.  But  the 
efendant  cannot  contract  away  the  rights 
of  other  people.  If  he  is  occupying  an 
office  in  which  he  owes  duties  to  the 
government,  to  the  vestry,  or  to  the 
church  members,  he  cannot  by  his  con- 
tract give  to  any  extraneous  person  or 
body  rights  which  may  interfere  with 
those  duties.  If  again  the  plaintiff  be- 
longs to  a  religious  body  which  cannot 
claim  to  be  in  connection  with  the  Church 
of  England  as  by  law  established,  no  con- 
tract with  the  defendant  or  with  any  one 
else  can  give  him  a  right  to  use  propertv 
which  is  settled  to  uses  in  connection  with 
that  Church.  Their  Lordships  will  ad- 
dress themselves  to  this  latter  question, 
which  they  think  must  govern  the  case. 
For  that  purpose  they  have  to  examine 
the  acts  of  the  synods  which  are  set  forth 
in  this  record. 

In  conducting  this  examination  their 
Lordships  do  not  enter  into  the  discussions 
whether  or  no  the  Church  of  South  Africa 
is  a  branch  of  or  identical  with  the  Church 
of  England.  What  the  charters  of  the 
endowment  now  in  question  require  is 
connection  witii  the  Church  of  England 
as  by  law  established ;  and  on  this  part  of 
the  case  it  is  sufficient  for  the  plaintiff  if  he 
can  show  such  a  connection  on  the  part  of 
the  Church  of  South  Africa. 

One  thing  which  their  Lordships  con- 
ceive to  be  necessary  for  establishing  such 
a  connection  between  the  Churoh  of 
England  and  another  Church  is  a  sub- 
stantial identity  in  their  standards  of 
faith  and  doctrine.  Where  the  other 
Church  is  that  of  a  colony  possessing  an 
independent  Legislature,  there  must  be 
differences,  as  for  instance  in  the  appoint- 
ment of  bishops  and  in  the  erection  of 
courts,  such  as  necessarily  result  from  the 
difference   of  political    circumstances  in 
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which  the  Church  of  England  and  the 
other  Church  find  themselves  placed. 
There  may  probably  be  other  differences, 
which  yet  might  be  too  slight  to  work  a 
disconnection,  and  which  need  not  now  be 
considered. 

Among  the  Acts  of  the  S3nLod  of  1870 
there  are  several  provisions  which  in  the 
Supreme  Court  and  here  have  been  relied 
on  to  shew  a  disconnection  between  the 
Church  of  South  AMca  and  the  Church 
of  England,  and  which  their  Lordships 
will  not  now  discuss  in  detail.  Such  are 
the  provisions  of  the  27th  Canon,  the 
declarations  which  refer  to  a  possible 
alteration  of  the  creeds,  and  to  a  possible 
alteration  of  formularies  by  a  general 
assembly,  the  provision  in  the  3rd  Canon 
for  the  election  of  bishops  without  the 
consent  of  the  Crown,  and  the  constitu- 
tion of  separate  Ecclesiastical  Courts. 
Their  Lordships  are  not  prepared  to  say 
that  the  effect  of  these  provisions  is  to 
disconnect  the  Church  of  South  AMca 
from  the  Church  of  England.  The  most 
important  in  this  respect  are  the  two  last- 
mentioned  provisions.  But  they  are  the 
necessary  results  of  the  l^;al  and  political 
situation  as  laid  down  by  Her  Majesty  in 
Council,  not  the  expression  of  any  separa- 
tist intention.  If  they  worked  a  discon- 
nection, there  would  be  an  absolute  im- 
possibility of  connection  between  two 
Churches  so  situated.  And  it  appears  to 
their  Lordships  that,  though  the  existence 
of  separate  systems  of  appointing  bishops 
and  of  ecclesiastical  tribunals  is  likely 
enough  in  the  course  of  time  to  lead  to 
divergencies,  the  mere  fact  of  their  estab- 
lishment does  not  produce  any  such  effect. 

It  is  the  first  article  of  the  Constitution, 
and  especially  the  third  proviso  attached 
to  it,  which,  in  their  Lordships'  opinion, 
creates  the  great  difficulty  in  the  way  of 
holding  that  the  Church  of  South  Africa 
is  in  connection  with  the  Church  of 
England.  That  article  is  as  follows  : — 
"  Articles  of  the  Constitution. 

«1  The  Church  of  the  Province  of 
South  Africa  receives  the  doctrine,  sacra- 
ments and  discipline  of  Christ  as  the 
same  are  contained  and  commanded  in 
Holy  Scripture  according  as  the  Churdi 
of  Ehigland  has  received  and  set  forth  the 
same  in  its  standards  of  £uth  and  doctrine, 


and  it  reoeiveB  the  Book  of  Common 
Prayer,  and  of  ordering  of  Bishops,  Friesti 
and  Deacons,  to  be  used  aooorduig  to  the 
form  therein  prescribed  in  public  prayor 
and  administration  of  the  saciament  and 
other  holy  offices,  and  it  accepts  the 
English  version  of  the  Holy  Scriptures  as 
appointed  to  be  read  in  chnrdies,  and 
further  it  disclaims  for  itself  the  right  of 
altering  any  of  the  aforesaid  standards  of 
faith  and  doctrine. 

'' Provided  that  nothing  herein  con- 
tained shall  prevent  the  Church  of  this 
Province  from  accepting,  if  it  shall  so 
determine,  any  alteration  in  the  formu- 
laries of  the  Church  (other  than  the 
creeds)  which  may  be  adopted  by  the 
Church  of  England,  or  allowed  by  any 
General  Synod,  Council,  Congress  or  other 
Assembly  of  the  Churches  of  the  Awgliwm 
Communion,  or  from  making  at  any  time 
such  adaptations  and  abridgments  of  and 
additions  to  the  services  of  the  Churoh  as 
may  be  required  by  the  circumstances  of 
this  province. 

"  Provided  that  all  changes  in  and  ad. 
ditions  to  the  services  of  the  Church  made 
by  the  Church  of  this  Province  shall  be 
liable  to  revision  by  any  Synod  of  the 
Anglican  Communion  to  which  this  jno- 
vinoe  shall  be  invited  to  send  icptoscn- 
tatives. 

**  Provided  also,  that  in  the  interpreta- 
tion of  the  aforesaid  standards  and  formu- 
laries the  Church  of  this  Province  be  not 
held  to  be  bound  by  decisions  in  questions 
of  faith  and  doctiine  or  in  questions  of 
discipline  relating  to  faith  and  doctrine 
other  than  those  of  its  own  ecclesiastical 
tribunals,  or  of  such  other  tribunal  as  may 
be  accepted  by  the  Ptx>vincial  Synod  as  a 
tribunal  of  appeal." 

There  are  in  this  article  and  in  other 
parts  of  the  Synodioal  proceedings  general 
expressions  affirming  in  the  strongest  way 
the  connection  of  the  Church  d[  South 
Africa  with  the  Church  of  England,  and 
its  adherence  to  the  faith  and  doctrine  of 
the  Church  of  England.  But  all  these 
general  expressions  are  unavailing  for  the 
present  purpose,  if  on  coming  to  par- 
ticulars we  find  that  the  constitation 
substantially  exdudea  portions  of  the  fidth 
and  doctrine  of  the  Church  of  England. 
The  trusts  of  the  property  in  dispute  are 
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dedared  by  the  Ordmanoe  of  1839,  and 
the  grant  of  June,  1849,  in  fAyoxir  of 
penona  belonging  to  the  United  Church  of 
England  and  Ireland  as  by  law  established. 
But  the  standards  of  &ith  and  doctrine 
adopted  by  that  Church  are  not  to  be 
found  only  in  the  texts.  They  are  to  be 
found  also  in  the  interpretation  which 
those  texts  have  finom  time  to  time  re- 
ceived at  the  hands  of  the  tribunals  by 
law  appointed  to  dedaie  and  administer 
the  law  (xf  the  Church. 

It  has  been  argued  that  the  Church  of 
South  AMca  has  here  done  all  that  exist- 
ing political  circumstances  permitted  it  to 
do  for  continued  connection  with  the 
Church  of  England;  and  again  that  the 
proviso  is  a  mere  statement  of  the  £Eu;ts  of 
the  case,  and  means  no  more  than  this : 
that  as  the  Church  of  South  Africa  must 
have  tribunals  of  its  own,  it  hereby  places 
on  record  that  their  decisions  shoiUd  be 
binding. 

The  neoessiiy  of  separate  tribunals  and 
its  probable  consequences  has  been  above 
dealt  with.  But  their  Lordships  consider 
that  the  proviso  under  consideration  'is 
veiy  much  more  than  a  recognition  of  the 
&cts  of  the  case ;  and  that  the  Church  of 
South  AMca,  so  &r  from  having  done  all 
in  its  power  to  maintain  the  connection, 
has  taken  occasion  to  declare  emphatically 
that  at  this  point  the  connection  is  not 
maintained. 

It  was  competent  to  the  Church  of 
South  Africa  to  establish  for  itself  any 
system  of  law  which  it  thought  fit.  The 
facts  of  the  case  did  not  compel  it  to  say 
that  its  iaibunals  shall  not  take  English 
decisions  as  authoritative.  It  might  have 
declared  that  the  decisions  of  the  tribunals 
established  by  law  for  the  Church  of 
England,  whedier  past  or  future,  should 
be  binding  on  the  tribunals  of  the  Church 
of  South  Africa.  That  would  probably 
keep  the  two  Churches  in  connection  for 
the  longest  period  of  time,  though  it  would 
not  be  necessary  to  go  so  far  in  order  to 
maintain  the  connection  at  the  outset. 

But  the  obvious  course  for  a  Chureh 
which  desired  to  be  in  connection  with  the 
Church  of  England  to  all  intents  and  pur- 
poses would  be  at  least  to  say  at  starting 
that  its  fiuth,  doctrine  and  discipline 
should  be  t^ose  whkh  then  prevailed  in 
Vol.  51.— P.C. 
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tiie  Church  of  England.  Such  a  Church 
would,  until  some  fresh  departure  oc- 
curred, be  in  connection  with  the  Church 
of  England. 

Their  Lordships  were  strongly  invited 
by  the  respondent's  counsel  to  connect  the 
proviso  under  consideration  with  the 
course  of  some  well-known  controversies. 
There  is  no  judicial  ground  for  saying  that 
it  was  aimed  at  any  special  practice  or 
doctrine.  But  its  practical  effect  may 
well  be  illustrated  by  reference  to  some 
important  decisions  of  Her  Majesty  in 
Council.  For  instance,  the  decisions  in 
the  cases  of  GorJuvm  v.  The  Bishop  of 
Eoaeter  (7)  and  WUliama  v.  The  Bishop  of 
Salishury  (5),  both  delivered  prior  to  the 
Synod  of  1870,  affirm  and  secure  the 
right  of  a  clergyman  of  the  Church  of 
England  to  preach  freely  the  doctrines 
which  were  there  in  question ;  but  in  the 
Church  of  South  Africa  a  clergyman 
preaching  the  same  doctrines  may  find 
himself  presented  for,  and  found  guilty  of, 
heresy.  Such  a  reservation  on  the  part  of 
the  Church  of  South  Africa  must  tend  to 
silence  and  to  exclude  those  whom  the 
decisions  of  Her  Majesty  in  Council  would 
protect  in  the  Churdi  of  England. 

The  decisions  referred  to  form  part  of 
the  constitution  of  the  Church  of  England 
as  by  law  established,  and  the  Church  and 
the  tribunals  which  administer  its  laws 
are  bound  by  them.  That  is  not  the  case 
as  regards  the  Church  of  South  Africa. 
The  decisions  are  no  part  of  the  constitu- 
tion of  that  Church,  but  are  expressly 
excluded  from  it.  There  is  not  the  iden- 
tity in  standards  of  &ith  and  doctrine 
which  appears  to  their  Lordships  neces- 
sary to  establish  the  connection  required 
by  the  trusts  on  which  the  Church  of  St. 
George  is  settled.  There  are  different 
standards  on  important  points.  In  Eng- 
land the  standajil  is  the  formularies  of 
the  Church  as  judicially  interpreted.  In 
South  Africa  it  is  the  formularies  as  they 
may  be  construed  without  the  interpre- 
tation. 

It  is  argued  that  the  divergence  made 
by  the  Church  of  South  Africa  is  only 
potential  and  not  actual,  and  that  we 
have  no  right  to  speculate  on  its  effect 
until  the  tribunals  of  South  Africa  have 
shewn  whether  the/^  will  agree  or  dis- 
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agree  with  those  of  England.  Their 
Lordships  think  that  the  divei^genoe  is 
present  and  actual.  It  is  the  agreement 
of  the  two  Churches  which  is  potential. 
The  ecclesiastical  tribunals  of  South  Africa 
may  possibly  decide  in  all  important  points 
as  Her  Majesty  in  Council  has  done.  But 
the  question  is  whether  they  have  the 
same  standard;  and,  as  has  been  shewn, 
they  have  a  different  standard. 

Of  course  it  was  perfectly  competent  to 
the  Church  of  South  Africa  to  take  up  its 
own  independent  position  with  reference 
to  the  decisions  of  the  tribunals  of  the 
Church  of  England.  But,  having  chosen 
that  independence,  they  cannot  also  claim 
as  of  right  the  benefit  of  endowments 
settled  to  uses  in  connection  with  the 
Church  of  England  as  by  law  established. 

Such  being  their  Lordships'  view  of  the 
Synodical  proceedings  in  1870,  it  is  not 
necessary  to  consider  further  whether  the 
defendant's  position  is  such  as  to  enable 
him  by  his  conduct  to  give  to  the  plaintiff 
the  rights  he  claims,  or  whether  the  suit 
is  so  constituted  as  to  enable  the  plaintiff 
to  obtain  any  decree  for  the  enjoyment  of 
property  situated  as  this  is.  It  will  have 
been  seen  by  the  foregoing  observations 
that  there  is  a  difficulty  on  both  these 
points. 

Their  Lordships  wish  to  add  their 
opinion  that  Courts  of  law  cannot  settle 
in  any  satisfactory  way  questions  affecting 
permanent  endowments  after  a  total  change 
of  circumstances  has  occurred,  and  their 
concurrence  with  the  Chief  Justice  in 
thinking  that  the  Legislature  alone  can 
properly  deal  with  such  cases. 

The  result  is  that  their  Lordships  will 
humbly  advise  Her  Majesty  to  dismiss 
this  appeal.  The  costs  must  follow  the 
result. 


Soliciton^Moore    &   Ooxrey,  for  appellant ; 
Yenning,  Sons  &  Mannings,  for  respondent. 
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Endowed  SehooU  Act,   1869,  8. 
Charitahle  Use — Oift  wUhvn  Fifty  Team 
— Interests  of  a  Class. 

The  Endowed  Schools  Act,  1869,  6y 
section  14,  sulhseetion  1,  provides  that 
nothing  in  the  Act  shall  authorise  the 
making  ofcmy  scheme  interfering  wiih  any 
endotoment  **  originally  given  to  charitahle 
uses  "  less  them  fifty  years  be/ore  the  com- 
mencement of  the  Actf  unless  the  govermny 
body  assetU: — Held,  that  an  endowmeni 
given  to  chariUMe  uses  more  than  fifty 
years  before  the  Act,  but  appropriated  by 
the  Court  of  Chancery  to  educational 
purposes  wiihin  fifty  years,  is  not  withm 
the  above  section. 

Section  11  of  the  Act  and  clause  5  of  the 
Amendment  Act,  1873,  require  the  Com- 
missionerSf  in  framing  a  scheme,  to  have 
due  regard  to  the  educational  interests  cf 
any  particular  doss  who  are  entitled: — 
Held,  that  a  scheme  providing  that  the 
educational  fees  of  a  particular  dots 
should  be  increased  was  not  contrary  to 
the  provisions  of  the  section  or  clause. 

This  was  a  petition  of  the  rector  of  the 
parish  of  St.  Dunstan-in-the  East»  in  the 
City  of  London,  ^d  of  the  churchwardeDs 
of  that  parish,  and  certain  other  pereoDi, 
being  the  trustees  appointed  under  a 
scheme  of  the  Court  of  Chancery,  praying 
that  it  might  be  declared  that  the  pn^^ertj 
held  by  the  petitioners  under  the  scheme 
of  the  High  Court  of  Chancery  was  not 
liable  to  be  dealt  with  under  the  Endowed 
Schools  Act,  1869,  and  the  Amending 
Acts,  by  any  scheme  of  the  Endowed 
Schools  Commissioners. 

The  fiM^  are  sufficiently  stated  in  the 
judgment. 


Charles,  Q.C.,  S.  Cooper  Willis,  Q.C., 
and  F.  Cooper  Wittis,  for  the  petitioners.— 
There  is  no  endowed  school  in  oonnectioD 
with  the  charities  of  this  parish  within 
the  meaning  of  the  Endowed  Sehook  Acts. 
The  Charity  CommissionerB  have  no  power 
%o  frame  a  scheme  nnder  the  Endowed 
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Schools  ActSy  save  for  the  purpose  of 
leorganisiDg  an  endowed  school.  The 
scheme  interferes  with  an  endowment 
originally  given  to  charitahle  usee,  within 
the  meaning  of  the  Acts,  less  than  fi% 
jears  before  the  commencement  of  the 
principal  Act.  The  governing  body  of 
such  endowment  have  not  assented  and  do 
not  assent  to  such  scheme.  Due  regard  is 
not  had  in  the  scheme  to  the  educational 
interests  of  persons  of  the  same  class 
resident  within  the  particular  area. 

Davey,  Q.C.,  BXid  Vaughan  Hawkins,  for 
the  respondents. — These  charities  are  liable 
to  be  dealt  with,  and  have  been  properly 
dealt  with  by  tiie  scheme  under  appeal 
made  under  the  provisions  of  the  Endowed 
Schools  Act,  1869.  These  charities  are  an 
endowment  which  can  be  dealt  with  by  a 
scheme  made  under  these  Acts,  as  if  the 
whole  thereof  were  an  educational  endow- 
ment, subject  to  the  condition  that  the 
part  applicable  to  charitable  uses,  not 
educational,  shall  not  be  diverted  by  the 
scheme  from  such  uses,  which  condition 
has  been  complied  with.  In  the  scheme 
under  appeal  due  regard  is  had  to  all 
educational  interests  to  which  regard  is 
by  the  Acts  required  to  be  had.  The 
scheme  is  in  all  respects  within  the  scope 
of  the  Acts. 

Sir  Momtaotje  E.  Smith  delivered  the 
judgment  of  their  Lordships  (1) : — 

^niis  is  a  petition  of  the  rector  of  the 
parish  of  St.  Dunstan-in-the-East,  the 
churchwardens,  and  certain  other  persons, 
trustees  of  property  belonging  to  the  parish 
administered  under  a  scheme  of  the  Court 
of  Chancery,  made  on  the  15th  of  June, 
1867. 

It  appears  that  in  the  parish  of  St. 
Dunstan-in-the-East  there  are  several 
charitable  endowments  given  by  various 
donors  and  at  various  periods  in  the 
histoxy  of  the  parish.  The  property  so 
given  was  held  for  charitable  purposes, 
but  none  of  the  usee  were  for  educational 
purposes,  except  as  regardsa  small  annuity 
of  10^.  which  was  given  by  Sir  John  Moore. 

In  the  year  1852  an  information,  at  the 
relation    of  the    Attorney-General,  was 

(1)  Sir  Barnes  Peacock,  Sir  Montague  B. 
Smith,  Sir  Robert  P.  CJollier,  and  Sir  John 
Melior. 
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filed  against  the  churchwardens  for  an 
account  of  the  charities,  and  for  a  scheme 
for  their  due  administration.  The  suit 
was  delayed  for  a  considerable  time ;  but 
ultimately,  on  the  15th  of  June,  1867,  a 
scheme  was  settled,  and  approved  by  an 
Order  of  the  Court.  No  decisive  action 
had  been  taken  to  carry  its  objects  into 
execution  before  the  passing  of  the  En- 
dowed Schools  Act,  1869.  The  scheme 
of  the  Court  of  Chancery  provided  for  the 
appropriation  of  a  large  part  of  the  charita- 
ble income  to  the  purposes  of  education. 
The  25th  section  of  it  prescribes  the  man- 
ner in  which  the  property  shall  be  dealt 
with.  It  is  as  follows : — '^  The  trustees 
shall,  subject  to  the  provisions  of  this 
scheme,  apply  the  income  arising  from  the 
charities  in  the  following  manner,  that  is 
to  say " — then  follows  a  detailed  descrip- 
tion of  the  payments  to  be  made  for  the 
benefit  of  the  church  and  parish,  other  than 
for  educational  purposes,  namely, — ''To 
the  rector,  210/. ;  the  afternoon  lecturer, 
to  cease  as  after  mentioned,  84/.;  other 
officers  and  servants  of  the  church  and 
parish,  to  be  reduced  as  hereinafter 
mentioned,  329/. ;  other  expenses  of  divine 
worship,  about  160/.  9^.  10^. ;  repairs  (not 
exceeding),  or  such  larger  sum  as  Charity 
Commissioners  approve,  200/. ;  to  be  laid 
by  every  year  for  structural  repairs  for  the 
first  five  years  and  then  to  be  reduced  to 
100/.  a  year,  to  be  so  kid  by,  200/.; 
management  (not  exceeding),  120/. ;  sub- 
scription to  Tower  ward  schools,  50/.; 
present  gifts  and  subsequent  annuities  to 
the  poor  (to  be  increased  as  hereinafter 
mentioned  to  400/.),  about  280/. ;  gifts  to 
the  prisons,  about  35/.;"  (the  total  of 
those  payments  amounts  to  1,668/.)  The 
clause  then  provides,  ''and  the  entire 
surplus  in  the  support  and  maintenance 
of  Uie  schools  hereinafter  mentioned." 

The  scheme  provides  for  the  school,  and 
the  manner  in  which  it  shall  be  established, 
by  the  clauses  commencing  with  clause  35 : 
— "The  trustees  shall  l^  at  liberty  to 
apply  the  moneys  hereinafter  authorised 
to  be  raised  and  accumulated,  and  the 
surplus  income  of  the  charities,  after  pro- 
viding for  the  specific  payments  by  this 
scheme  provided,  in  the  purchase  of  a 
site  and  the  erection  thereon  of  school 
premises  suitable  for  a  middle-class  day 
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school,  to  be  called  St.  Donstan's  College, 
capable  of  aooommodatmg  400  boys/'  The 
foUowing  clauses  are  material  to  the  ques- 
tions nosed  on  the  appeal.  Clause  47 
provides  ''that  there  shall  be  four  masters 
of  the  school.  The  head  -  and  second 
masters  shall  be  graduates  of  one  of  the 
English  TTniversities,  or  of  Trinity  College, 
Dublin ;  and  all  the  four  masters  shall  be 
members  of  the  Church  of  England,  and 
competent  to  give  instruction  in  the 
various  branches  of  education  hereinafter 
mentioned/'  Section  44  contains  the 
following  provision  : — "  The  instruction  to 
be  afforded  in  the  school  shall  include  the 
principles  of  the  Christian  religion,  accord- 
ing to  the  doctrine  of  the  Church  of 
England."  The  45th  provides  :—'*  Such 
number  of  day  scholars  shall  be  admitted 
by  the  trustees  to  receive  instruction  at 
the  school  as  can  be  properly  accom- 
modated, and  each  day  scholar  whose 
parent,  or  person  standing  to  him  in  hco 
parentis^  shall  reside  or  have  his  or  her 
place  of  business  or  employment  in  the 
parish  of  St.  Dunstan-in  the-East,  shall 
pay  to  the  trustees  such  sum,  not  exceed- 
ing 21.  per  annum,  and  all  other  boys  shall 
pay  to  the  trustees  such  sum,  not  exceed- 
ing 8/.  per  annum,  as  the  trustees  shall 
direct."  Then  provision  is  made  in  clause 
66  for  the  foundation  of  scholarships,  and 
in  clause  57  of  exhibitions. 

This  scheme  not  having  been  carried 
into  execution,  and  the  Attorney- Creneral 
being  of  opinion  that  the  part  of  the  pro- 
perty which  had  been  appropriated  by  it 
to  educational  uses  fell  within  the  provi- 
sions of  the  Endowed  Schools  Act,  1869, 
the  Charity  Commissioners  were  applied 
to,  and  in  due  course  the  scheme  was  pre- 
pared by  them  which  is  the  subject  of  the 
present  petition. 

The  scheme  of  the  Commissioners  al- 
tei^  and  modified  in  various  respects  the 
scheme  approved  by  the  Court  of  Chan- 
cery ;  but  it  is  unnecessary  to  go  at  length 
into  its  provisions.  It  will  be  sufficient 
to  refer  to  such  of  them  as  are  made  ma- 
terial by  the  objections  which  have  been 
urged  at  their  Lordships'  bar. 

The  first  objection  to  the  scheme  is  one 
of  conHiderable  importance.  It  is  that  the 
scheme  has  no  validity  at  all,  and  is  not 
authorised  by  the  Endowed  Schools  Act, 


inasmnoh  as  it  has  been  made  without  the 
consent  of  the  old  governing  body.  The 
objection,  as  originally  submitted  to  their 
Lordships  by  Mr.  Charles,  was  that  the 
endowment  was  not  an  educational  en- 
dowment within  the  meaning  of  the  Act ; 
but,  after  a  short  discussion  during  the 
argument,  Mr.  Charles  gave  up  that  point; 
indeed,  it  was  impossible  to  maintain  it, 
because  these  endowments  distinctly  fidl 
within  the  definition  of  ''  educational  en- 
dowments" given  in  the  fifth  section  of 
the  Act :  *'  In  this  Act^  unless  the  context 
otherwise  requires,  the  term  *  educational 
endowment '  means  an  endowment  or  any 
part  of  an  endowment  which,  or  the  in- 
come whereof,  has  been  made  applicable  or 
is  applied  for  the  purposes  of  education  at 
school  of  boys  and  girls,  or  either  of  them, 
or  of  exhibitions  tenable  at  a  sdiool  or  an 
university  or  elsewhere,  whether  the  same 
has  been  made  so  applicable  by  the  ori- 
ginal instrument  of  foundation  or  by  any 
subsequent  Act  of  Parliament,  letters  pa- 
tent, degree,  scheme,  order,  instrument  or 
other  authority."  It  is  plain  that  this  is 
an  educational  endowment  faUing  within 
the  second  branch  of  this  interpretation  of 
the  words.  The  endowment  has  been 
made  applicable  to  the  purposes  of  educa- 
tion by  a  scheme  and  an  order  of  the 
Court  of  Chancery.  The  objection  ulti- 
mately relied  on  was  rested  on  the  14th 
section  of  the  Act,  sub-section  1  :  '^  No- 
thing in  this  Act  shall  authorise  the  maJdhg 
of  any  scheme  interfering,  first,  with  any  en- 
dowment or  part  of  an  endowment  (as  the 
case  may  be)  originally  given  to  charitable 
uses  or  to  such  other  uses  as  are  referred  to  in 
this  Act  less  than  fifty  years  before  the  com- 
mencement of  this  Act,  unless  the  govern- 
ing body  of  such  endowment  assent  to 
the  scheme."  The  governing  body  has  not 
assented  to  this  scheme,  but  dissents  and 
petitions  against  it.  The  contention  is 
that  this  property  having  been  appro- 
priated to  educational  uses  by  the  scheme 
of  the  Court  of  Chancery  within  the  last 
fifty  years,  it  cannot  be  dealt  with  with- 
out tiie  consent  of  the  governing  body 
appointed  under  that  scheme;  but,  on 
looking  at  the  words  of  the  Act,  it  is 
plain  that  the  sub-section  refers  only  to 
the  original  foundation  of  a  charity  within 
that  period.    The  words  are,  '<  Endowment 
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originall  J  given  to  charitable  uses,  or  to 
Booh  uflCB  ajB  are  referred  to  in  this  Act." 
Now  none  of  the  properties  in  this  case 
were  originally  given  to  such  uses  within 
the  period  of  fifty  years  before  the  Act. 
The  original  donations,  it  is  admitted, 
were  long  anterior  to  such  period.  The 
scheme  settled  and  approved  by  the  Court 
of  Chancery  can  in  no  way  be  considered 
as  the  original  gift  within  the  meaning  of 
the  Act.  The  Court  is  not  the  founder 
or  the  donor  of  the  charity.  It  is  merely 
the  authority  which  has  appropriated  to 
educational  purposes  property  originally 
given  to  charitable  uses.  Their  Lordships 
are  therefore  of  opinion  that  this  endow- 
ment does  not  £Eill  within  the  words  which 
are  relied  upon,  and,  consequently,  that 
the  objection  made  to  the  scheme  arising 
from  the  want  of  assent  of  the  old  govern- 
ing body  must  fail. 

This  objection  is  the  only  one  to  the 
scheme  in  its  entirety.  But  three  objec- 
tions have  been  submitted  to  their  Lord- 
ships upon  different  parts  of  the  scheme, 
which,  it  is  said,  contravene  the  provisions 
of  the  Endowed  Schools  Act.  One  of 
those  objections  arises  on  section  11  of 
the  Act,  which  is  in  these  terms:  ''It 
shall  be  the  duty  of  the  Conmiissioners  in 
every  scheme  which  abolishes  or  modifies 
any  privileges  or  educations!  advantages 
to  which  a  particular  class  of  persons  are 
entitled,  and  that  whether  as  inhabitants 
of  a  particular  area,  or  otherwise,  to  have 
due  regard  to  the  educational  interests  of 
such  dass  of  persons."  Also,  by  the  5th 
clause  of  the  Amendment  Act  of  1873,  it 
is  provided :  ''  It  shall  be  the  duty  of 
the  CommissionerB  in  every  scheme  to  have 
the  same  regard  to  the  educationsl  in- 
terests of  persons  in  a  particular  dass 
of  life  as  l^ey  are  by  section  11  of  the 
prindpal  Act  required  to  have  to  the  edu- 
cational interests  of  any  particular  class  of 
persons." 

It  is  said  that  these  provisioos  have  not 
been  regarded  by  the  Commissioners,  be- 
cause, whilst,  under  the  scheme  of  the 
Court  of  Chancery,  the  boys  belonging  to 
the  parish  of  St.  Dunstan-in-the-East  were 
entitled  to  be  admitted  as  day  scholars  for 
a  sum  not  exceeding  21.  a  year,  by  the 
scheme  of  the  Charity  Commissioners  that 
sum    has    been  greatly  exceeded.      The 


MICHAEIiMAS  1881  to  MICHAELMAJS  1882. 


109 


scheme  of  the  Charity  Commissioners,  sec- 
tion 40,  is  this:  ''All  boys,  induding 
boarders,  except  as  herein  provided,  shall 
pay  tuition  fees,  to  be  fixed  from  time  to 
time  by  the  governors,  at  the  rate  of  not 
less  than  8^.  nor  more  than  16/.  a  year 
for  any  boy,  except  that  for  any  boy 
whose  parent,  or  person  occupying  the 
place  of  parent,  resides  or  has  his  place 
of  business  or  employment  in  the  pa- 
rish of  St.  Dunstan-in-the-East,  and  who 
is  in  the  opinion  of  the  governors  in 
need  of  sudi  aid  out  of  the  endowment, 
the  tuition  fee  shall  be  one  half  of  that 
which  would  otherwise  be  payable  by  such 
boy."  A  similar  distinction  in  favour  of 
the  boys  of  St.  Dunstan's  parish  is  made 
in  the  case  of  boarders — a  distinction,  it 
is  to  be  observed,  which  was  not  made  in 
their  favour,  as  boarders,  in  the  Chancery 
scheme. 

Although  the  Charity  CommisdoneTS 
have  increased  the  amount  which  the  boys 
of  St.  Dunstan's  parish  are  liable  to  pay 
for  tuition  fees,  and  have  added  the  condi- 
tion that  the  trustees  shall  be  satisfied 
that  aid  is  needed  by  the  parents  of  such 
boys,  their  Lordships  cannot  say  that  they 
have  fiedled  in  their  duty  to  have  due  re- 
gard to  the  educational  advantages  of  the 
class  of  persons  entitled  to  £Etvourable  dis- 
tinction under  the  former  scheme.  It  is 
perfectly  true  that  they  have  altered  those 
conditions ;  but  it  was  entirely  within  their 
power  to  do  so,  as  the  Act  enables  them 
to  modify  educational  privileges  and  ad- 
vantages; and  thdr  Lordships  certainly 
would  not  interfere  with  their  discretion 
in  making  alterations  and  modifications, 
unless  they  saw  that  it  was  so  wrongly  exer- 
cised that  the  Commisdoners  could  not 
have  paid  due  regard  to  these  privileges 
and  advantages.  Changes  may  happen 
in  paridies  which  may  render  it  desirable 
to  modify  existing  privileges :  the  educa- 
tion given  may  be  better;  the  means  of 
parents  living  in  the  parish  may  be  more 
ample;  all  matters  of  this  kind  may  be 
taken  into  condderation  by  the  Commis- 
doners, whilst  having  due  regard  to  the 
interests  of  the  classes  entitled  to  educa- 
tional advantages.  It  is  for  them  to  de- 
dde  on  the  extent  and  degree  of  modifica- 
tion whidi  new  drcnmstances  may  require 
tb  be  made,  and  it  is  not  for  this  Commit- 
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tee  to  override  their  discretion,  unless 
they  are  satisfied  that  it  contravenes  the 
provisions  of  the  Act. 

The  next  objection  arises  upon  sections 
18  and  19  of  the  Endowed  'Schools  Act. 
The  scheme  of  the  Court  of  Chancery, 
section  37,  provides  that  "  there  shall  be 
four  masters  of  the  school.  The  head 
and  second  masters  shall  be  graduates  of 
one  of  the  English  Universities,  or  of 
Trinity  College,  Dublin ;  and  all  the  four 
masters  shall  be  members  of  the  Church 
of  England,  and  competent  to  give  instruc- 
tion in  the  various  branches  of  education 
hereinafter  mentioned '';  and  section  44 
of  the  Chancery  scheme  provides  that 
''the  instruction  to  be  afforded  in  the 
school  shall  include  the  principles  of  the 
Christian  religion,  according  to  the  doc- 
trine of  the  Church  of  England."  It  was 
contended  that,  having  regard  to  the  pro- 
visions of  the  65th  section  of  the  scheme 
of  the  Charity  Commissioners,  providing 
that  **  no  persons  shall  be  disqualified  for 
being  a  master  in  the  college  by  reason 
only  of  his  not  being,  or  not  intending  to 
be  in  holy  orders,"  was  unauthorised  and 
wrong.  By  the  Endowed  Schools  Act, 
it  is  provided  in  section  18,  "In  every 
scheme  (except  as  hereinafter  mentioned) 
relating  to  an  endowed  school,  the  Com- 
missioners shall  provide  that  a  person  shall 
not  be  disqualified  for  being  a  master  in 
such  school  by  reason  only  of  his  not  being 
or  not  intending  to  be  in  holy  orders." 
The  exception  is  contained  in  section  19, 
which  enacts  as  follows :  "  A  scheme  re- 
lating to "  sub-section  2  :  "  Any  educa- 
tional endowment  the  scholars  educated 
by  which  are  in  the  opinion  of  the  Com- 
missioners (subject  to  appeal  to  Her  Ma- 
jesty in  Council,  as  mentioned  in  this  Act) 
required  by  the  express  terms  of  the  original 
instrument  of  foundation,  or  of  the  statutes 
or  regulations  made  by  the  founder  or 
under  his  authority  in  his  lifetime,  or 
within  fifty  years  aSfcer  his  death  (which 
terms  have  been  observed  down  to  the 
commencement  of  this  Act),  to  learn  or  to 
be  instructed  according  to  the  doctrines  or 
formidaries  of  any  particular  church,  sect 
or  denomination,  is  excepted  from  the 
foregoing  provisions  respecting  religious 
instruction  and  attendance  at  religious 
worship  (other  than  the  provisions  for  the 


exemption  of  day  scholars  from  attending 
prayer  or  religious  worship,  or  lessons  on 
a  religious  subject,  when  such  exemption 
has  been  claimed  on  their  behalf),  and  re- 
specting the  qualification  of  the  governing 
body  and  masters  (unless  the  governing 
body,  constituted  as  it  would  have  been  if 
no  scheme  under  this  Act  had  been  made, 
assents  to  such  scheme)."    The  gov^niog 
body,  of  course,  have  not  assented  to  the 
provision  complained  of.      The  question 
is,  whether  the  present  endowment  £dls 
within  this  exception.     That  raises  very 
much  the  same  question  as  the  first  which 
their  Lordships  have  discussed.  The  words 
to  be  construed  are : — "  Any  educational 
endowment  the  scholars  educated  by  which 
are  required  by  the  express  terms  of  the 
original  instrument  of  foundation,  or  of 
the  statutes  or  regulations  made  by  the 
founder  or  under  his  authority  in  his  life- 
time, or  within  fifty  years  after  his  death, 
to  be  instructed  according  to  the  doctrines 
of  a  particular  Church,  shall  be  excepted." 
The  original  foundation  of  these  endow- 
ments, as  fiir  as  we  know  it,  does  not  pro- 
vide for  the  religious  education  of  scholars. 
In  fact,  the  original  foundation,  except 
with  regard  to  an  annuity  of  lOZ.,  has 
nothing  to  do  with  education  at  all.    The 
words  of  the  Act  clearly  apply  to  the 
original  foundation    by  the    founder  or 
donor  of  the  property  for  charitable  uses, 
and  to  statutes  and  regulations  made  by 
him,  and  cannot  be  held  to  comprehend 
a  scheme  of  the  Court  of  Chancery  appro- 
priating to  educational  purposes  property 
which  had  been  already  given  for  charit- 
able   uses.     Their   Lordships,  therefore, 
think  that  this  objection  also  &ils. 

The  only  remaining  objection,  upon 
which  there  has  been  a  good  deal  of  dis- 
cussion, relates  to  the  sum  of  120/.  "for 
management,"  which  is  included  ia  the 
list  of  payments  applicable  to  other  than 
educational  purposes  in  the  Chancery 
scheme,  and  is  omitted  from  the  income 
now  assigned  to  the  old  trustees.  The 
2nd  section  of  the  scheme  of  the  Charity 
Commissioners  provides  for  the  appro- 
priation of  income  to  uses  other  than 
educational,  as  follows  :— ^"  The  yearly  or 
other  sums  applicable  under  the  clauses  of 
the  above-mentioned  Chancery  scheme 
numbered  respectively  25,  26,  27,  28,  29, 
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31,  32  and  33,  except  the  sum  payable  for 
'management' — Budi  yearly  sums,  except 
as  aforesaid,  being  the  part  of  the  endow- 
ment of  the  foundation  applicable,  subject, 
as  in  that  scheme  provided,  for  purposes 
not  educational — shall  be  paid  out  of  th^ 
income  of  the  foundation,  by  the  govern- 
ing body,  hereinafter  constituted  and  called 
the  governors,  to  the  trustees  constituted 
under  the  said  Chancery  scheme."  All, 
therefore,  which  was  appropriated  to 
charities  other  than  educational  by  the 
Chancery  scheme  is  still  to  be  paid,  except 
the  sum  of  120/.  for  management. 

The  right  to  petition  Her  Majesty  to 
withhold  her  approval  from  a  scheme  de- 
pends, as  far  as  this  question  is  concerned, 
on  sections  39  and  24  of  the  Endowed 
Schools  Act.  The  part  of  section  39 
which  is  relied  on  is  sub-section  3 :  "  If 
the  governing  body  of  any  endowment  to 
which  a  scheme  relates,  or  any  person  or 
body  corporate  directly  affected  by  such 
scheme,  feels  aggrieved  by  the  scheme  on 
the  ground : — (3)  of  the  scheme  being  one 
which  is  not  within  the  scope  of  or  made 
in  conformity  with  this  Act;''  such 
governing  body  may  petition  Her  Majesty. 
It  is  said  that  this  scheme  is  not  made  in 
conformity  with  the  Act,  because  it  con- 
travenes section  24,  sub-section  1,  which  is 
this : — '*  Where  part  of  an  endowment  is 
an  educational  endowment  within  the 
meaning  of  this  Act,  and  part  of  it  is  ap- 
plicable or  applied  to  other  charitable 
uses,  the  scheme  shall  be  in  conformity 
with  the  following  provisions  (except  so 
&T  as  the  governing  body  of  such  endow- 
ment assent  to  the  scheme  departing  there- 
from), that  is  to  say :— (1)  the  part  of  the 
endowment  or  annual  income  derived 
therefrom  which  is  applicable  to  such 
other  charitable  uses  shall  not  be  diverted 
by  the  scheme  from  such  uses.''  No  part 
of  the  money  which,  by  the  scheme  of  the 
Court  of  Chancery,  is  directly  made  ap- 
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plicable  to  charitable  uses  is  diverted  by 
the  new  scheme.  But  it  is  said  it  throws 
upon  the  old  trustees  the  expenses  of 
management.  Now  that  is  by  no  means 
clear  in  point  of  fact.  Under  the  Chancery 
scheme  the  trustees  had  the  whole  manage- 
ment and  control  of  the  property.  But 
by  virtue  of  the  Act»  and  of  the  present 
scheme  of  the  Commissioners,  the  property 
is  vested  in  the  Official  Trustee  of  Charity 
Lands,  and  is  to  be  managed  and  ad- 
ministered by  the  governors  under  that 
scheme.  They  alone  have  the  manage- 
ment of  the  property,  and  are  responsible 
for  it ;  and  they  are  to  pay,  and  the  trus- 
tees to  receive,  certain  specific  sums  for 
specific  purposes.  The  provision  made  by 
various  clauses  of  the  Chancery  scheme, 
for  the  management  of  the  property  and 
payment  to  those  who  managed  it,  seems 
to  be  superseded  by  the  new  provision 
made  for  its  management  by  the  scheme 
of  the  Commissioners.  '  Their  Lordships 
are  not  satisfied  upon  the  fieu^ts,  as  far  as 
they  have  been  brought  to  their  know- 
ledge, that  the  Commissioners  have  con- 
travened the  provisions  of  the  Act  in  not 
continuing  to  the  trustees  the  sum  assigned 
for  the  expenses  of  management  in  the 
scheme  of  the  Court  of  Chancery. 

Their  Lordships,  therefore,  are  of  opinion 
that  this  petition  fails,  and  that  no  grounds 
have  been  established  for  advising  Her 
Majesty  to  withhold  her  approval  from 
the  scheme  of  the  Commissioners.  They 
have  considered  the  question  of  costs,  but 
are  not  disposed  to  make  any  order  with 
regard  to  them. 

Solicitors — Shearman  ic  Son,  for  petitioners; 
Farrer  k  Co.,  for  respondents. 
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Admiralty.    See  Collision. 

Aroliei  Court.    See  Eoolebiabtioal  Law. 

Bankmptoy  Act,  1869,  $,  39 — oorutruetion: 
mutual  debts  and  credits :  notice  of  hank- 
ruptep :  title  of  trustee :  date  ^—Although 
the  title  of  a  trustee  in  banlmiptcy  to  the 
property  of  the  bankrapt  relates  back  to  the 
act  of  bazikruptcj,  yet,  when  there  have  been 
mutual  debts  and  credits,  the  title  of  the  trus- 
tee to  a  credit  does  not  accrue  till  the  holder 
of  such  credit  has  notice  of  the  act  of  bank- 
ruptcy. The  appellant,  the  agent  of  a  West 
Indian  estate,  between  whom  and  the  owners 
were  mutual  debts  and  credits,  was  employed 
by  the  owners  to  sell  their  estate,  to  receive 
the  purchase-money  and  to  place  it  to  their 
credit.  The  estate  was  sold,  and  the  purchase- 
money  was  received  by  the  appellant  and 
placed  by  him  to  the  credit  of  the  owners, 
who  were  indebted  to  the  appellant  at  the 
time  in  a  larger  amount.  Before  the  money 
was  so  received  by  the  appellant,  the  owners, 
without  the  knowledge  of  the  appellant,  had 
committed  an  act  of  bankruptcy : — Held,  that 
the  appellant  was  entitled  to  set  off  the 
purchase-money  in  account  with  the  bank- 
rupt's trustee.    Mliot  v.  Turquand,  1 

Oa&ada — New  Brunsmiek :  British  North  Ame- 
riea  Act,  1867,  ss.  91  and  92  .*  construction  : 
dominion  parliament :  powers  of:  intomieating 
liquors:  prohibitory  sals  of] — The  British 
North  America  Act,  1867,  by  section  91,  pro- 
vides that  the  Parliament  of  Canada  may 
make  laws  for  the  peace,  order  and  good 
government  of  Canada.  Section  92  provides 
that  the  Legislatures  of  the  Provinces  may 
exclusively  make  laws  relating  to  shops, 
saloons,  taverns  and  other  licences  in  order  to 
the  raising  of  a  revenue,  or  relating  to  pro- 
perty and  civil  rights  in  the  province,  or  re- 


lating to  matters  of  a  merely  local  or  private 
nature: — Held,  that  an  Act  regulating  the 
sale  of  intoxicating  liquors  throughout  Canada 
was  not  a  matter  exclusively  assigned  to  the 
Provincial  Legislatures,  but  was  a  matter 
within  the  powers  of  the  Parliament  of 
Canada.     Charles  BusseU  v.  The  Queen,  77 

parliament  of   Canada:  powers  of:  r»- 

gulation  ef  trade  and  commerce:  pmvinciai 
legislature :  civil  rights :  fire  insurance  eon' 
tracts :  the  British  North  America  Act,  1867, 
ss,  91  and  92  ;  conetruction  :  fire  policy:  sta- 
tutory conditions  :  variations  of:  interim  re- 
ceipt :  effect  qf] — The  British  North  America 
Act,  by  section  91,  provides  that  the  Dominion 
Le^slature  may  exclusively  make  laws  in 
respect  to  **  the  regulation  of  trade  and  com- 
merce.** Section  92  provides  that  the  Provin- 
cial L^^lature  may  exclusively  make  laws  in 
relation  to  «* property  and  civil  rights:*'— 
Held,  that  an  Act  of  a  Provincial  Lc^lature 
dealing  with  fire  insurance  contracts  was  not 
a  matter  relating  to  **  trade  or  commerce,**  bat 
was  a  matter  affecting  "  civil  rights,'*  and  was 
therefore  within  the  power  of  a  Provincial 
Legislature.  An  Act  of  a  Provincial  Legis- 
lature provides  that  certain  conditions  set 
out  in  the  Act  shall  be  deemed  to  be  part  of 
every  fire  insurance  policy,  and  sluBdl  be 
printed  on  every  policy,  unless  varied  by  other 
conditions  to  be  indicated  in  conspicuous  type 
and  different  coloured  ink,  and  unless  so  in- 
dicated, no  variation  shall  be  binding  on  the 
insured.  The  respondent  effected  an  insurance 
with  the  first-named  appellants.  The  policy 
did  not  refer  to  the  statutory  conditions,  but 
contained  conditions  not  indicated  by  type 
or  coloured  ink : — Held,  that  the  policy  was 
subject  to  the  statutory  conditions,  but  not  to 
the  expressed  conditions.  The  Citieens*  In- 
surance Co.  V.  WtUiam  Parsons.  The  Queen 
Insurance  Co.  v.  ParsonSy  11 

The  respondent  applied  to  the  second  appellants 
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for  An  insurance  against  fire,  and  paid  the 
premiam,  and  received  an  "  inUrim  "  receipt 
"tabject  to  all  the  nsoal  terms  and  conditions 
of  this  company.*'  Before  a  policy  was  issued 
the  insurance  became  a  claim : — Held,  that 
this  receipt  not  being  a  policy  of  insurance 
was  not  subject  to  the  statutory  conditions, 
but  was  a  contract  to  accept  a  policy  contain- 
ing the  terms  and  conditions  usually  inserted 
by  the  company,  so  far  as  the  same  were  just 
and  reasonable.    Ibid. 

-»-  Qnehec  :  prorincial  legislatures :  powers 
tf:  the  British  North  America  act,  1867 ;  con* 
ttruction  :  Presbyterian  ehuTeh'\ — The  powers 
oonfeired  by  section  129  of  the  British  North 
America  Act»  1867,  on  the  Provincial  Legisla- 
tures of  Ontario  and  Quebec  to  repeal  and 
alter  the  statutes  of  the  old  Parliament  of  the 
Pn>mce  of  Canada,  are  precisely  coextensive 
with  the  powers  of  direct  legislation  with 
which  these  bodies  are  invested  by  the  other 
clauses  of  the  Act.  By  an  Act  of  the  old 
Parliament  of  Canada  (22  Vict.  c.  66)  a  board 
was  incorporated  for  the  management  of  the 
Temporalities  Fund  of  the  Presb^rian  Church 
of  Canada.  The  fund  was  to  be  administered 
in  a  certain  manner  and  for  certain  purposes. 
By  an  Act  of  the  L^^lature  of  Quebec  (38 
Vict.  c.  64)  the  disposition  of  the  fund  was 
altered.  The  provisions  of  the  Act  were  ap- 
proved by  the  Synod  of  the  Church,  but  the 
appellant,  a  minister  of  the  Church,  protested 
against  the  alteration.  The  appellant's  pe- 
caniaiy  interest  was  not  affected: — Held, 
first,  that  the  subject-matter  of  legislation 
was  not  *'  property  or  civil  rights  in  the  pro- 
vince "  within  the  meaning  of  section  92  of 
the  Act  of  1867,  and  that  the  Act  of  the  Legis- 
lature of  Quebsc  was  therefore  uUra  tires  ] 
secondly,  that  though  the  majority  of  the 
Church  Synod  assented  to  the  provisions, 
Bncb  assent  was  not  binding  on  the  appellant ; 
and,  thirdly,  that  the  appelant  was  entitled 
to  a  decree,  though  his  pecuniary  interest 
was  not  affected.  Dobie  v.  The  "  Board  for 
tke  Management  of  the  Temporalities  Fvmd  of 
the  Presbyterian  Chttrch  tf  Canada  in  eon' 
neeiion  with  the  Church  qf  Scotland,'*  26 

Cipe  6f  Good  Uo^f^— church  of  South  Africa : 
status  qf:  bishop :  authority  (f}—The 
Church  of  South  Africa  was  constituted  by 
articles  which  provide  that  such  Church 
receives  the  same  doctrine,  sacraments  and 
discipline,  and  the  same  standards  of  faith 
and  doctrine,  as  the  Church  of  England,  pro- 
vided that,  in  the  interpretation  of  the  afore- 
said standards  of  faith,  such  Church  be  not 
bound  by  decisions  of  faith  or  doctrine  or 
discipline  other  than  those  of  its  own  eccle- 
siastical tribunals  i—Held,  first,  that  this  pro- 
viso disconnected  the  Church  of  South  Africa 
from  the  Church  of  England ;  secondly,  that 
a  Bishop  of  the  Church  of  South  Africa  has 

you  61,— p.c. 


no  jurisdiction  in  or  over  a  church  in  that 
Colony  conveyed  to  trustees  for  ecclesiastical 
purposes  in  connection  with  the  Church  of 
England.  The  Right  Rev,  N,  J,  Merriman 
(the  Bishop  of  Graham's  Town)  v.  The  Rev.  F. 
ff.  William4,  96 

Oharity.    See  Endowbd  ScfHOOLS  Act. 

Charity  Comu^nioii— endowed  schools  acts,  1869, 
1873,  1874 ;  scheme :  finality  qf:  vested  in- 
teresf] — The  Endowed  Schools  Acts,  1869  and 
1873,  enable  the  Charity  Commissioners  to 
make  schemes  "  from  time  to  time  "  in  respect 
of  endowed  schools : — Held,  that  as  the  com- 
missioners may  amend  any  scheme,  no  scheme 
is  final.  In  re  the  Sutton  Coldfield  Grammar 
School,  8 

Section  11  of  the  Act  of  1869  preserves  **the 
privileges  or  educational  advantages  to  which 
a  particular  class  of  persons  are  entitled  "  :— 
ffeld,  that  the  word  "  entitled  "  means  legal 
rights  and  not  benefits  enjoyed  by  permission 
or  bounty.    Ibid. 

Ohnroh.    See  Canada  ;  Caps  of  Good  Hopb. 

OoUision — admiralty:  damages:  admiralty  or* 
ders,  36  4"  67  Vict.  c.  86.  s.  171— In  a  case  of 
collision  one  ship  was  found  to  blame,  and 
the  other  to  have  infringed  the  rules  relating 
to  lights ;  no  evidence  was  offered  on  the 
part  of  the  latter  ship  that  the  infringement 
of  the  rule  could  not  have  contributed  to  the 
collision  : — Held,  that  the  ordinary  rule  of  the 
Admiralty  applied,  and  that  the  damages 
should  be  apportioned  between  the  two  ships. 
The  China  Merchants'  Steam  Nav.  Co»  v. 
Walter  Lloyd  Bigfiold.  The  Hochung.  The 
Lapwing,  92 

Conitruotion.    See  Canada;  Nova  Scotia. 
Damages.    See  Colusion. 

Soolesiaitieal  Law — arches  court :  judge,  dis* 
cretion  qf:  convicHon :  sentence :  practice'] — 
The  Judge  of  an  Ecclesiastical  Court  has  no 
discretion,  while  finding  a  defendant  guilty 
of  an  ecclesiastical  offence,  to  absolve  him 
from  all  ecclesiastical  censure  or  punishment 
for  such  offence.  Martin  v.  The  Rev.  A.  H, 
Mackonochie,  88 

In  a  suit  instituted  against  the  respondent, 
under  the  Church  Discipline  Act,  the  Judge 
of  the  Arches  Court  found  the  contents  of 
the  articles  proved,  and  condemned  the  re- 
spondent in  costs,  but  refused  to  decree 
any  punishment.  On  appeal,  their  Lordships 
remitted  the  cause  to  the  Arches  Court,  to 
decree  such  punishment  as  that  Court  should 
deem  just.    Ibid. 
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Admiralty.    See  Collision. 

Arolies  Oourt.    See  Eoolbsiabtical  Law. 

Bankrnptoy  Act,  1869,  «.  39 — oongtruetion : 
mvtnal  debts  and  credits :  notice  of  "bank' 
mptcv  :  title  of  trustee :  date  of] — Although 
the  title  of  a  trustee  in  banlmiptcy  to  the 
property  of  the  bankrupt  relates  back  to  the 
act  of  bankruptcy,  yet,  when  there  have  been 
mutual  debts  and  credits,  the  title  of  the  trus- 
tee to  a  credit  does  not  accrue  till  the  holder 
of  such  credit  has  notice  of  the  act  of  bank- 
ruptcy. The  appellant,  the  agent  of  a  West 
Indian  estate,  between  whom  and  the  owners 
were  mutual  debts  and  credits,  was  employed 
by  the  owners  to  sell  their  estate,  to  receive 
the  purchase-money  and  to  place  it  to  their 
credit.  The  estate  was  sold,  and  the  purchase- 
money  was  received  by  the  appellant  and 
placed  by  him  to  the  credit  of  the  owners, 
who  were  indebted  to  the  appellant  at  the 
time  in  a  larger  amount.  Before  the  money 
was  so  received  by  the  appellant,  the  owners, 
without  the  knowledge  of  the  appellant,  had 
committed  an  act  of  bankruptcy : — Held^  that 
the  appellant  was  entitled  to  set  off  the 
purcharo-money  in  account  with  the  bank- 
rupt's trustee.    Mliot  v.  Turgua/nd^  1 

Canada — New  Brunsnnck :  British  North  Ame- 
rica  Act,  1867,  ss.  91  and  92 ;  oonstruetian : 
damimon  parliament :  powers  of:  intoxicating 
Uqnors:  prohibitory  sate  of] — The  Britim 
North  America  Act,  1867,  by  section  91,  pro- 
vides that  the  Parliament  of  Canada  may 
make  laws  for  the  peace,  order  and  good 
government  of  Canada.  Section  92  provides 
that  the  Legislatures  of  the  Provinces  may 
exclusively  make  laws  relating  to  shops, 
saloons,  taverns  and  other  licences  in  order  to 
the  raising  of  a  revenue,  or  relating  to  pro- 
perty and  civil  rights  in  the  province,  or  re- 


lating to  matters  of  a  merely  local  or  private 
nature : — ffeld,  that  an  Act  regulating  the 
sale  of  intoxicating  liquors  throughout  Canada 
was  not  a  matter  exduaively  assigned  to  the 
Provincial  Legislatures,  but  was  a  matter 
within  the  powers  of  the  Parliament  of 
Canada.     Charles  BusseU  v.  The  Qtteen,  77 

parliament  of   Canada:  powers  of:  fv- 

ffuloHon  of  trade  and  commerce:  provineUU 
legislature  :  dvil  rights :  fire  inswrasiee  eon- 
tracts :  the  British  North  America  Act,  1867, 
M.91  and  92/  conetrttetion :  fire  poliey :  sta- 
tutory conditions :  variations  of:  interim  re- 
ceipt :  effect  of] — The  British  North  America 
Act,  by  section  91,  provides  that  the  Dominion 
Leg^lature  may  exclusively  make  laws  in 
respect  to  '*  the  regulation  of  trade  and  com- 
merce." Section  92  provides  that  the  Ptovin- 
cial  L^^lature  may  exclusively  make  laws  ia 
relation  to  "property  and  civil  rights:"— 
Jleld,  that  an  Act  of  a  Provincial  Legislatiire 
dealing  with  fire  insurance  contracts  was  not 
a  matter  relating  to  '<  trade  or  commerce, "  bat 
was  a  matter  affecting  "  civil  rights,'*  and  was 
therefore  within  the  power  of  a  Provincial 
Legislature.  An  Act  of  a  Provincial  L^^ 
lature  provides  that  certain  conditions  set 
out  in  the  Act  shall  be  deemed  to  be  part  of 
every  fire  insurance  policy,  and  shall  be 
printed  on  every  policy,  unless  varied  by  other 
conditions  to  be  indicated  in  conspicuous  type 
and  different  coloured  ink,  and  unless  so  in- 
dicated, no  variation  shall  be  binding  on  the 
insured.  The  respondent  effected  an  Insuraooe 
with  the  first-named  appellants.  The  policy 
did  not  refer  to  the  statutory  conditions,  but 
contained  conditions  not  indicated  by  type 
or  coloured  ink : — Held,  that  the  policy  was 
subject  to  the  statutory  conditions,  but  not  to 
the  expressed  conditions.  The  Citieem^  In' 
surance  Co,  v.  WUliam  Parsons,  Tike  Qmen 
Insurance  Co.  v.  Parsons,  II 

The  respondent  applied  to  the  second  a^wllanti 
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for  an  insurance  against  fire,  and  paid  the 
preminm,  and  received  an  "  inUrim  "  receipt 
**  subject  to  all  the  usoal  terms  and  conditions 
of  this  company."  Before  a  policy  was  issued 
the  insurance  became  a  claim: — SM,  that 
this  receipt  not  being  a  policy  of  insurance 
was  not  subject  to  the  statutory  conditions, 
but  was  a  contract  to  accept  a  policy  contain- 
ing the  terms  and  conditions  usually  inserted 
by  the  company,  so  far  as  the  same  were  just 
and  reasonable.    Ibid. 

—  Quebec:  pramnoial  legislatures:  powers 
of:  the  Britfsh  North  America  act,  1867 :  eon' 
strtietion:  Presbyterian  ehftroh'\ — The  powers 
conferred  by  section  129  of  the  British  North 
America  Act,  1867,  on  the  Provincial  Legisla- 
tures of  Ontario  and  Quebec  to  repeal  and 
alter  the  statutes  of  the  old  Parliament  of  the 
Province  of  Canada,  are  precisely  coextensive 
with  the  powers  of  direct  legislation  with 
which  these  bodies  are  invested  by  the  other 
clauses  of  the  Act.  By  an  Act  of  the  old 
Parliament  of  Canada  (22  Vict.  c.  66)  a  board 
was  incorporated  for  the  management  of  the 
Temporahties  Fund  of  the  Presb^rian  Church 
of  Canada.  The  fund  was  to  be  administered 
in  a  certain  manner  and  for  certain  purposes. 
By  an  Act  of  the  Legislature  of  Quebec  (38 
Vict.  c.  64)  the  disposition  of  the  fund  was 
altered.  The  provisions  of  the  Act  were  ap- 
proved by  the  Synod  of  the  Church,  but  the 
appellant,  a  minister  of  the  Church,  protested 
against  the  alteration.  The  appellant*s  pe- 
coniary  interest  was  not  aifected: — Held, 
first,  that  the  subject-matter  of  legislation 
was  not  "  property  or  civil  rights  in  the  pro- 
vince '*  within  the  meaning  of  section  92  of 
the  Act  of  1867,  and  that  the  Act  of  the  Legis- 
lature of  Quebec  was  therefore  vUra  rires; 
secondly,  that  though  the  majority  of  the 
Church  Synod  assented  to  the  provisions, 
such  assent  was  not  binding  on  the  appellant ; 
and,  thirdly,  that  the  appellant  was  entitled 
to  a  decree,  though  his  pecuniary  interest 
was  not  affected.  Dobie  v.  The  **  Board  for 
the  Management  of  the  Temporalities  Fund  of 
the  Presbffterian  Church  of  Canada  in  con- 
neotion  with  th^  Chureh  qf  Sootland"  26 

CApe  of  Ctood  Hope^cAuroA  of  South  Africa : 
status  qf:  bishop :  authority  tfy-The 
Church  of  South  Africa  was  constituted  l^ 
articles  which  provide  that  such  Church 
receives  the  same  doctrine,  sacraments  and 
discipline,  and  the  same  standards  of  faith 
and  aootrine,  as  the  Church  of  Kngland,  pro- 
vided that,  in  the  interpretation  of  the  afore- 
said standards  of  faith,  such  Church  be  not 
bound  by  decisions  of  faith  or  doctrine  or 
discipline  other  than  those  of  its  own  eccle- 
siastical tribunals : — Held,  first,  that  this  pro- 
viso disconnected  the  Church  of  South  Africa 

.  from  the  Church  of  England ;  secondly,  that 
a  Bishop  of  the  Church  of  South  Africa  has 

Toil,  51,— P.C. 


no  jurisdiction  in  or  over  a  church  in  that 
Colony  conveyed  to  trustees  for  ecclesiastical 
purposes  in  connection  with  the  Church  of 
England.  I^  Right  Rev,  N.  J.  Merriman 
(the  Bishop  of  Graham's  Town)  v.  The  Rev.  F, 
H,  WiUiams,  95 

Oharity.    See  Endowed  Schools  Act. 

Charity  Commisiion — endowed  schools  acts,  1869, 
1873,  1874  .*  scheme :  finality  of:  vested  in- 
teresf] — The  Endowed  Schools  Acts,  1869  and 
1873,  enable  the  Charity  Commissioners  to 
make  schemes  "  from  time  to  time  "  in  respect 
of  endowed  schools : — Held,  that  as  the  com* 
missioners  may  amend  any  scheme,  no  scheme 
is  final.  In  re  the  Sutton  Coldfield  Grammar 
School,  S 

Section  11  of  the  Act  of  1869  preserves  "the 
privileges  or  educational  advantages  to  which 
a  particular  class  of  persons  are  entitled  "  :«• 
ffeld,  that  the  word  "  entitled  '*  means  legal 
rights  and  not  benefits  enjoyed  by  permission 
or  bounty.    Ibid. 

Ohnreh.  See  Cakada  ;  Caps  of  Good  Hopb. 

CoUiiion — admiralty:  damages:  admiralty  or* 
ders,  36  4*  67  Vict.  c.  86.  s.  17]— In  a  case  of 
collision  one  ship  was  found  to  blame,  and 
the  other  to  have  infringed  the  rules  relating 
to  lights ;  no  evidence  was  offered  on  the 
part  of  the  latter  ship  that  the  infringement 
of  the  rule  could  not  have  contributed  to  the 
collision  : — Ifeld,  that  the  ordinary  rule  of  the 
Admiralty  applied,  and  that  the  damages 
should  be  apportioned  between  the  two  ships. 
The  China  Merchants'  Steam  Nav.  Co,  v. 
Walter  LUnfd  Bignold.  The  Bochung.  The 
Lapwing^  92 

Constrnotion.    See  Canada;  Nova  Scotia. 
DamagM.    See  Colusion. 

SooleiiMtieal  iMm—arches  court :  judge,  dis* 
eretion  qf:  conviction :  sentence :  practice'] — 
The  Judge  of  an  Ecclesiastical  Court  has  no 
discretion,  while  finding  a  defendant  guilty 
of  an  ecclesiastical  offence,  to  absolve  him 
from  all  ecclesiastical  censure  or  punishment 
for  such  offence.  Martin  v.  l%e  Rev.  A.  H, 
Machonochie,  88 

In  a  suit  instituted  against  the  respondent, 
under  the  Church  Discipline  Act,  the  Judge 
of  the  Arches  Court  found  the  contents  of 
the  articles  proved,  and  condemned  the  re- 
spondent in  costs,  but  refused  to  decree 
any  punishment.  On  appeal,  their  Lordships 
remitted  the  cause  to  the  Arches  Court,  to 
decree  such  punishment  as  that  Court  should 
deem  just.    Ibid. 
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Eeelesiastieal  Law  (contmned)—jruhUe  worship 
act,  1874 ;  suit  hy  churchwarden  :  change  of 
churchwarden :  substitution  of  new  church' 
warden :  practice  :  churchwarden  :  represeU' 
tation  Jy] — A  proceeding  under  the  Public 
Worship  Act,  1874,  is  not  a  criminal  suit 
within  the  meaning  of  the  Church  Discipline 
Act.  Harris  and  Clay  v.  Perkins  and  TJte 
Mev.  R,  W.  JCnraght,  83 

A  suit  under  the  Public  Worship  Act,  1874 
does  not  abate  by  reason  of  the  church- 
warden who  instituted  the  suit  having  ceased 
to  be  churchwarden,  and  the  Judge  of  the 
Arches  Court  has  no  power  to  substitute  a 
succeeding  churchwarden  in  the  place  of  one 
who  has  instituted  a  suit.    Ibid. 

Endowed  Schools  Act,  1869,  s.  14.*  charitable 
use :  gift  within  fifty  years :  interests  of  a 
class]— The  Endowed  Schools  Act,  1869,  by 
section  14,  sub-section  1,  provides  that  nothing 
in  the  Act  shall  authorise  the  making  of  any 
scheme  interfering  with  any  endowment 
** originally  given  to  charitable  uses"  less 
than  fifty  years  before  the  commencement  of 
the  Act,  unless  the  governing  body  assent : — 
Meld,  that  an  endowment  given  to  charitable 
\xBes  more  than  fifty  years  before  the  Act,  but 
appropriated  by  the  Court  of  Chancery  to 
educational  purposes  within  fifty  years,  is  not 
within  the  above  section.  The  Rev.  J.  Ross 
V.  The  Cha/rity  CommiuUmers.  In  re  St. 
Dunstan-in-the-£ast,  106 

Section  11  of  the  Act  and  clause  6  of  the 
Amendment  Act,  1873,  require  the  Commis- 
sioners, in  framing  a  scheme,  to  have  due 
regard  to  the  educational  interests  of  any 
particular  class  who  are  entitled  : — Held,  that 
a  scheme  providing  that  the  educational  fees 
of  a  particular  class  should  be  increased  was 
not  contrary  to  the  provisions  of  the  section 
or  clause.    Ibid. 

Sanity  of  Bedemption.    See  Mortgagor  and 

MORTGAGBE. 

Fire  Policy.    See  Canada. 

Jamaica.    See  Bankruptcy. 

Legislatures,  FroYincial,  Powers  of.  See 
Canada. 

Lieitationi  Sale  by.    See  Mauritius. 

XaoritiQS  —  British  ship:  trafisfer:  sale  hy 
li^rUation :  merchant  shipping  act,  1854,  s,  68] 
— The  sale  of  a  British  ship  by  licitation  is 
not  a  transmission  of  a  ship  "  by  any  lawful 
means  other  than  by  a  tremsfer,  according  to 
the  provisions  of  this  Act,**  within  the  mean- 
ing of  section  58  of  the  Merchant  Shipping 
Act,  1854,  and  a  registrar  of  British  ships 


is  not  bound  to  register  as  owners  tbe  par- 
chasers  of  a  ship  upon  such  a  sale.  Ckas- 
teaunei{f  v.  Capeyron,  37 

Mortgagor  and  Mortgagee—  Victoria :  equity  ^ 
redemption :  release  :  suit  to  set  aside  :  bmrden 
of  proof] — The  respondent  having  mortgaged 
real  estate  became  bankrupt.  The  official 
assignee  in  bankruptcy  released  the  equity  of 
redemption  to  the  mortgagee  in  consideration 
of  the  debt  due  under  the  mortgage,  and 
afterwards  conveyed  all  his  interest  as  official 
assignee  to  the  respondent : — Held,  in  a  suit 
by  the  respondent  impeaching  the  release— 
first,  that  if  the  release  was  voidable,  the 
right  to  set  it  aside  was  vested  in  the  respon- 
dent ;  and  secondly,  that  in  snch  a  suit  the 
burden  of  proving  the  inadequacy  of  the  con- 
sideration was  on  the  respondent.  The  Mel' 
bowrne  Banking  Corporation  y.Jokn  Brougham, 
65 

Mutual  Debts.    See  Bankruptcy. 

New  Zealand.    See  Will. 

Kova  BeotiiL— British  Xorth  America  act,  1867, 
s.  108  .*  effect  of:  provincial  railways  :  statutes, 
construction  of:  vested  rights  affected  hy  sta- 
tute]—The  British  North  America  Act,  1867, 
by  section  108,  vests  all  railways  belonging 
to  the  Pro\'ince  of  Nova  Scotia  in  the  Do- 
minion of  Canada.  Prior  to  the  passing  of 
the  above  Act,  the  respondents  entered  into  an 
agreement  with  the  railway  authorities  in 
Nova  Scotia  to  work  a  railway  in  that  pro- 
vince, and  after  the  passing  of  the  Act  this 
agreement  was  adopted  by  the  Govemment 
of  Canada,  and  the  railway  continued  to  be 
worked  by  the  respondents;  but  in  conse- 
quence  of  default  in  such  working,  an  Act 
was  passed  by  the  Dominion  Parliament  aa> 
thorising  the  transfer  of  the  railway  to  the 
appellants  : — Held,  that  section  108  of  the  Act 
of  1867  vested  the  railways  of  the  Province 
in  the  Dominion  subject  to  existing  contracts, 
and  that  in  the  absence  of  express  statntoiy 
provision,  the  railway  when  transferred  was 
still  subject  to  the  contract  entered  into  with 
the  respondents.  The  Western  Counties  Bail. 
Co.  V.  T/ie  Windsor  and  Annapolis  BaU,  ^^.,43 

Parliament.    See  Canada. 

Practice.    See  Will. 

Precatory  Trtlst.    See  WiLt. 
ProbatOi    See  Will* 

Public  Worihip  Eegulation  Act    Bee  £cclk;« 
astical  Law, 
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Puniihrnent.    See  Ecclesiastical  Law. 

Xailwaji.    See  Nota  Scotia. 

Seoeipt.    See  Canada. 

BeleftM,   fraudulent.     See  Mobtoaoob  and 

MOBTGAOBB. 

fleWoff.    See  Bankbuftct. 

n&ip,  Truatfer  of.    See  Maubitius. 

South  Afrieu,  Ohureh  ol  See  Cape  of  Ck>OD 
Hopb. 

Stamp— iSS^mt^t  Settlements:  ordinance  8, 1873, 
$9.  12  and  26 .-  etndenoe^^^ection  26  of  Ordi- 
ziance  8,  1873  (Straits  Settlements),  which 
provides  for  the  stamping  of  instruments 
which  have  not  been  "  daly  stamped,"  in- 
clndes  not  only  instraments  which  are  not 
stamped  or  are  insufficiently  stamped,  but  also 
instruments  on  which  by  inadvertence  the 
stamp  has  not  been  cancelled  in  the  manner 
required  by  sub-section  2  of  section  12  of  that 
Ordinance.    Alle/i  v.  PuUay,  60 

Statutes.    See  Nova  Scotia. 

Stndti  Settlemeuti.    See  Stamp. 

Trade  and  Gommsroe.    See  Canada. 

Trustee,  title  ol    See  Bankbuptct. 


WiXL—co/utruction:  precatory  trust:  leave  to 
appeal:  application  to  rescind:  practice] — 
A  testator  bequeathed  the  whole  of  his  pro- 
perty to  his  wife,  "  feeling  confident  that  she 
will  act  justly  to  our  children  in  dividing  the 
same  when  no  longer  required  by  her": — 
Seldt  that  the  words  in  favour  of  the  children 
did  not  operate  as  a  precatory  trust,  and  that 
the  wife  took  an  absolute  interest  in  the  tes- 
tator*s  property.  The  Mussoorie  Bank  v. 
Jtaynor,  72 

Although  an  Order  in  Council  granting  leave  to 
appeal  may  be  rescinded  at  any  time,  it  is 
the  duty  of  a  respondent  to  apply  to  rescind 
such  order  as  soon  as  possible.    Ibid. 


yew  Zealand :  matter  inserted  hy  fraud 


.   See  Nova  Scotia. 


Yoited 


Yietoria.    See  Mobtgagob  and  Mobtoagee. 


or  inadvertence :  probate :  construction :  rules 
for'] — Matter  proved  to  have  been  inserted 
in  a  will  by  fraud  or  inadvertence  may  be 
rejected  on  probate,  provided  such  matter 
does  not  affect  the  construction  of  other  parts 
of  the  will.  No  distinction  can  be  drawn 
between  words  used  by  a  testator  himself  and 
those  of  the  draughtsman  who  prepares  a  will. 
Rhodes  v.  Rhodes^  63 

In  construing  a  will  words  are  to  be  construed 
according  to  their  plain  ordinary  meaning, 
unless  the  context  shews  them  to  have  been 
used  in  a  different  sense,  or  unless  this  rule 
would  lead  to  some  manifest  absurdity  or 
incongruity.    Ibid. 

A  testator  gave  certain  property  to  his  wife  for 
life,  and  the  residue  of  his  estate  to  the 
issue  of  their  marriage,  and  "  from  and  after 
the  decease"  of  his  wife  without  leaving 
issue  of  their  marriage  he  gave  his  estate  to 
the  appellant.  There  was  no  issue  of  the 
marriage : — Held,  notwithstanding  the  words 
**from  and  after  the  decease,"  that  the  ap- 
pellant's interest,  regard  being  had  to  the 
general  scheme  and  to  the  several  provisions 
of  the  will,  vested  immediately  on  the  death 
of  the  testator,  and  was  not  postponed  until 
the  death  of  the  wife.    Ibid. 
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Chap.  I. 
Comolidaled  Fund  {No.  1)  Act,  1832. 


ABSTRACT  OF  IE£  ENACTJdENTS. 


1.  luw  0/313,2701.  Wit  of  the  ComoUdated  Fundfm-  the  s< 

2.  Povotr  to  the  Trecaiiry  to  horrow. 

3.  Short  tiOe. 


■e  of  the  ytar  ending  31«f  ITarc/i  18S2. 


An  Act  to  apply  the  sum  of  Three  hun- 
dred and  thirteen  thousand  two  hun- 
dred and  seventy  poimds  out  of  the 
Consolidated  Fund  to  the  service  of 
the  year  ending  on  the  thirty-first  day 
of  March  one  thousand  cif^ht  hundredi 
and  eighty-two.      (13th  March  1882.) 

Ifogt  Gracions  Sovereign, 
Wb,  Toot  Majesty's  most  dattfnl  and  loyal 

subjecta,  tho  Oommona  of  the  United  Kingdom 

of  Gre»t  Britain  and  Ireland,  in  Pwlianient 

assembled,  tovrards  making  good  the  supply 

which  we  have  cheerfully  granted  to  Tour 

Majesty  in  this  soBsion   of  Parliament,   have 

resolved  to  grant  unto  Year  MaieBty  tho  sum 

herein-after  mentioned ;  and  do  therefore  most 

humbly  beseech  Yoar  li^'esty  that  it  may  be 

enacted ;  and  be  it  enacted  by  the  Queen's 

most  Excellent  Slajesty,  by  and  with  the  advice 

and  consent  of  the  Lords  Spiritual  and  Tem. 

poral,  and  Oommons,  in  this  present  Parlia- 
ment assembled,  and  by  the  aaLhority  of  the 

same,  as  follows ; 

1.  The    Commissioners    of    Her    Majesty's         3.  This  Act  maybe  cited  oa  the  Consolidated 
Treaanry  for  the  time  being  may  issue  ont  of     Fund  (No.  1)  Act,  1882. 


the  Consolidated  Fnnd  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  and  apply  towards 
making  good  the  supplT  granted  bo  Her  Ma- 
jesty for  the  seirice  of  tne  year  ending  on  the 
thirtv-first  day  of  March  one  thonaaud  eight 
hnn(&ed  and  eighty-two  the  sum  of  three 
hundred  and  thirteen  thoosand  two  hondred 
and  seventy  ponnds. 

2.  The  Commiesiosers  of  the  Treasnry  may 
borrow  from  time  to  time  on  tbe  credit  of  the 
said  sum  any  sum  or  sums  not  ciceedinirin  the 
whole  the  snm  of  three  btmdred  and  thirteen 
thousand  two  hundred  and  seventy  pounds, 
and  shall  repay  the  moneys  so  borrowed  with 
interest  not  exceeding  five  pounds  per  centun 

SBr  annum  out  of  the  growing  prodnoo  of  tho 
onaolidated  Fand  at  any  period  not  later  than 
the  next  ancceeding  oaarter  to  that  in  which 
the  said  moneys  were  horrowed. 

Any  snms  so  borrowed  shall  be  placed  to  thfi 
credit  of  the  acconnt  of  Her  Majesty's  &zche< 
qner,  and  shall  form  part  of  the  said  Consoli- 
dated Fund,  and  be  available  in  any  manner 
in  which  anch  fund  is  available. 
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Chap.  2. 
Post  Office  {Reply  Post  Cards)  Act,  1882, 

ABSTEACT  OP  THE  ENACTMENTS. 

1.  Sliort  title. 

2.  Acts  not  to  prevent  issue  of  reply  post  cards. 


An  Act  to  authorise  the  use  of  Reply- 
Post  Cards.  (13th  March  1882.) 

Whebeas  the  Poet  OflBce  Act,  1875,  autho- 
rised the  Treasury  from  time  to  time  by 
warrant  to  fix  the  rates  of  postage  to  be 
charged  by  or  mider  the  authority  of  the  Post- 
master-General in  respect  (among  other  postal 
packets)  of  post  cards,  conveyed  or  delivered 
for  conveyance  by  post,  whether  in  the  United 
Kingdom  or  elsewnere,  subject  to  the  proviso 
(among  others)  that  the  highest  rate  for  an 
inland  post  card  shall  not  exceed  one  half- 
penny: 

And  whereas  it  is  proposed  to  issue  such 
reply  post  cards  as  herein-after  mentioned,  and 
doubts  have  arisen  as  to  the  power  to  issue 
the  same,  and  it  is  expedient  to  remove  such 
doubts : 

Be  it  therefore  enacted,  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and    Commons,  in   this    present    Parliament 


assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  mav  be  cited  as  the  Post  OflBce 
(Eeply  Post  Cards)  Act,  1882,  and  this  Act  may 
be  cited  together  with  the  Post  Office  (Duties 
Acts,  1840  to  1875,  as  the  Post  Office  (Duties* 
Acts,  1840  to  1882. 

2.  Nothing  in  the  Post  Office  (Duties)  Actf. 
1840  to  1875,  or  any  of  them,  shall  be  deemed 
to  prevent  the  issue  of  a  reply  post  caid,  or 
the  fixing  of  a  rate  of  postage  for  a  reply  post 
card  not  exceeding  double  the  rate  chaiq^ed 
for  an  ordinary  post  card. 

A  "  reply  post  card  "  means  a  post  card  of 
such  a  character  that  the  person  receiving 
the  same  through  the  post  may  without  farther 
payment  again  transmit  the  same  or  a  pan 
thereof  through  the  post. 
,  A  reply  post  card  or  any  part  thereof  which 
may  be  again  transmitted  through  the  post 
without  farther  payment  shall  be  deemed  to  be 
a  postal  packet  within  the  meaning  of  the 
above-mentioned  Acts. 


Chap.  3. 
Slate  Mines  {Gunpowder)  Act,  1882. 


ABSTRACT  OP  THE  ENACTMENTS. 

1.  Title  of  Act 

2.  Power  to  exempt  slate  mines  from  certain  regulations  veUUlng  to  the  use  of  egphstws. 


An  Act  to  amend  the  Law  relating  to 
the  use  of  Gunpowder  in  Slate  Mines. 

(29th  March  1882.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  tnis  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  as  the  Slate  Mines 
(Gunpowder)  Act,  1882. 


2.  (1.)  It  shall  be  lawful  for  one  of  Her 
Majesty's  Principal  Secretaries  of  State,  if  he 
shall  think  fit,  from  time  to  time,  on  the 
application  of  the  owner,  agent,  or  manager  of 
any  slate  mine,  to  exempt  such  mine  from  the 
general  rule  contained  in  sub-section  two  of 
section  twenty -three  of  the  Metalliferoas 
Mines  Begulation  Act,  1872,  with  respect  to 
the  use  of  gunpowder  or  other  explosive 
substances,  or  any  portion  of  such  rule. 

(2.)  The  application  shall  be  transmitted  by 
the  owner,  agent,  or  manager  to  the  inspector 
of  the  district,  and  the  requirements  of 
sections  twenty-four  and  twenty-eight  of  the 
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Metalliferous  Mines  Begalation  Act,  1872,  as 
to  the  posting  of  any  proposed  special  rnle 
thall  extend  to  any  such  application:  Pro- 
Tided  that  the  exemption  shall  not  come  into 
force  until  granted  by  the  Secretary  of  State. 

(3.)  The  Secretary  of  State  may  at  any  time 
revoke  such  exemptiou,  but  such  revocation 


shall  not  come  into  force  until  written  or 
printed  notice  thereof  has  been  posted  up  at 
the  mine  for  twenty-four  hours. 

(4.)  A  list  of  the  exemptions  granted  or  re- 
yoked  under  this  Act  shall  be  set  forth  by  the 
inspector  of  the  district  in  his  annual  report. 


Chap.  4. 
Consolidated  Fund  (^Xo.  2)  Act,  1882. 


ABSTRACT  OP  THE  ENACTMENTS. 

1.  Issue  o/424,844jL  \4s.  lOd,  out  of  the  Consolidated  Fund  for  the  service  of  the  years  ending  Slst 

March  1881  and  1882. 

2.  Issue  of  6,793,498/.  out  of  the  Consolidated  Fund  for  tlie  service  of  the  year  ending  Z\st  March 

1883. 

3.  Tower  to  the  Treasury  to  horrow, 

4.  Short  title. 


An  Act  to  apply  certain  sums  out  of  the 
Consolidated  Fund  to  the  service  of 
the  years  ending  on  the  thirty-first 
day  of  March  one  thousand  eight 
hundred  and  eighty-one,  one  thousand 
eight  hundred  and  eighty-two,  and 
one  thousand  eight  hundred  and 
eighty-three.  (29th  March  1882.) 

Most  Gracious  Sovereign, 
We,  Your  Majesty's  most  dutiful  and  loyal 
subjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliament 
assembled,  towards  making  good  the  supply 
which  we  have  cheerfully  granted  to  Your 
Majesty  in  this  session  of  Parliament,  have 
resolved  to  grant  unto  Your  Majesty  the  sums 
herein-after  mentioned  ;  and  do  therefore  most 
humbly  beseech  Your  Majesty  that  it  may  be 
enacted;  and  be  it  enacted  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the 
feamc,  as  follows : 

1.  The  Commissioners  of  Her  Majesty's 
Treasury  for  the  time  being  may  issue  out  of 
the  Consolidated  Fund  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  and  apply  to- 
wards makinff  good  the  supply  granted  to  Her 
>[ajesty  for  the  service  of  the  years  ending  on 
the  thirty-first  day  of  March  one  thousand 
eight  hundred  and  eighty-one  and  one  thou- 


sand eight  hundred  and  eighty-two,  the  sum 
of  four  hundred  and  twenty-four  thousand 
ei^ht  hundred  and  forty-foiu*  pounds  fourteen 
shillings  and  tenpence. 

2.  The  Commissioners  of  Her  Majesty's 
Treasury  for  the  time  being  may  issue  out  of 
the  Consolidated  Fund  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  and  apply 
towards  making  good  the  supply  granted  to 
Her  Majesty  for  the  service  of  tne  year  ending 
on  the  thirty-first  day  of  March  one  thousand 
eight  hundred  and  eighty-three,  the  sum  of  six 
million  seven  hundred  and  ninety-three  thou« 
sand  four  hundred  and  ninety-eight  pounds. 

3.  The  Commissioners  of  the  Treasury  may 
borrow  from  time  to  time,  on  the  credit  of  the 
said  sums,  any  sum  or  sums  not  exceeding  in 
the  whole  the  sum  of  seven  million  two  hun« 
dred  and  eighteen  thousand  three  hundred  and 
forty-two  pounds  fourteen  shillings  and  ten- 
pence,  and  shall  repay  the  moneys  so  borrowed, 
with  interest  not  exceeding  five  pounds  per 
centum  per  annum,  out  of  the  growing  produce 
of  the  Consolidated  Fund  at  any  period  not 
later  than  the  next  succeeding  quarter  to  that 
in  which  the  said  sums  were  bon'owed. 

Any  sums  so  borrowed  shall  be  placed  to  the 
credit  of  tho  account  of  Her  Majesty's  Ex- 
chequer, and  shall  form  part  of  the  said  Con- 
solidated Fund,  and  be  available  in  any  manner 
in  which  such  fund  is  available. 

4.  This  Act  may  be  cited  as  the  Consolidated 
Fund  (No.  2)  Act,  1882. 


STATUTES  OF  THE  REALM. 


[chap.  5. 


Chap.  5. 
Duke  of  Albany  {Establishment)  Acty  1882. 


ABSTRACT  OF  TH£  ENACTXENTS. 

1.  Poicet*  for  Ser  Majesty  to  grant  an  additional  annuity  of  ten  thousand  pounds  for  life  UTTfiMce 

Leopold  George  Duncan  Albert  Duke  of  Albany, 

2.  Payment  of  proportionate  part  of  annuity. 

3.  Power  for  Her  Majesty  to  grant  an  annuity  of  six  thousand  pounds  to  Her  said  Serene  Highness 

in  the  event  of  her  surviving  His  Boyal  Highness  the  Duke  of  Albany. 
4f.  Annuiiifis  granted  by  this  Act  to  he  charged  on  the  Consolidated  Fund. 
6.  Short  title. 


An  Act  to  enable  Her  Majesty  to  pro- 
vide for  the  Establishment  of  His 
Royal  Highness  the  Duke  of  Albany 
and  Her  Serene  Highness  Princess 
Helen  Frederica  Augusta  of  Waldeck 
and  Pyrmont,  and  to  settle  an  Annuity 
on  Her  Serene  Highness. 

(2l8t  April  1882.) 

Most  Gracious  Sovereign, 

We,  Your  Majesty's  most  dutiful  and  loyal 
subjects,  the  Commons  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  in  Parlia- 
ment assembled,  having  taken  into  considera- 
tion Your  Majesty's  most  gracious  message 
that  Your  Majesty  has  agreed  to  a  marriage 
proposed  between  Your  Majesty's  fourth  son 
His  Eoyal  Highness  Leopold  George  Duncan 
Albert  Duke  of  Albany  and  Her  Serene  High- 
ness the  Princess  Helen  Frederica  Augusta, 
fourth  daughter  of  His  Serene  Highness  the 
Reigning  Prince  of  Waldeck  and  Pyrmont,  do 
most  humbly  beseech  Your  Majesty  that  it 
m^  be  enacted : 

iBe  it  therefbre  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  It  shall  be  lawful  for  Her  Majesty  in 
order  to  provide  for  the  establishment  of  His 
Boyal  Highness  Prince  Leopold  George  Duncan 
Albert  Duke  of  Albany  and  Her  Serene  High- 
ness Princess  Helen  Frederica  Augusta  of 
Waldeck  and  Pyrmont,  by  letters  patent  under 
the  great  seal  of  the  United  Kingaom  of  Great 
Britain  and  Ireland,  to  grant  unto  His  said 
Boyal  Highness,  or  to  such  persons  as  Her 
Majesty  may  think  fit  to  name  in  the  said 
letters  patent,  on  trust  for  His  said  Boyal 
Highness,  and  subject  to  such  conditions  as 
Her  Majesty  may  direct,  an  annuity  of  ten 


thousand  pounds  for  life ;  such  annuity  to  com- 
mence from  the  date  of  the  marriage  of  His 
said  Boyal  Highness,  and  to  be  paid  quarterly 
on  the  fifth  day  of  January,  tne  fifth  day  of 
April,  the  fifth  day  of  July,  and  the  tenth 
day  of  October,  and  to  be  m  addition  to  the 
annuity  heretofore  granted  to  him  by  Parlia- 
ment. 

2.  The  first  payment  of  such  portion  of  the 
said  annuity  as  may  have  accrued  between 
the  date  of  the  said  marria^  and  the  first  of 
the  said  quarterly  days  which  happens  after 
the  said  marriage  shall  be  made  on  such  last- 
mentioned  quarterly  day,  and  a  proportionate 
part  shall  be  payable  for  the  period  between 
the  last  quarterly  day  of  payment  and  the 
date  of  the  determination  thereof :  provided 
that  in  the  event  of  His  said  Boyal  Highness 
succeeding  to  any  sovereignty  or  principality 
abroad,  it  shall  be  lawful  for  Her  Majesty  or 
her  successors,  with  the  consent  of  Parliament, 
to  revoke  or  reduce  the  said  annuity  by  warrant 
under  the  sign  manual. 

3.  It  shall  be  lawful  for  Her  Majesir  or  her 
successors,  by  letters  patent  under  the  great 
seal  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  to  grant  to  Her  said  Serene 
Highness  in  case  of  her  surviving  His  said 
Boyal  Highness,  or  to  such  persons  as  Her 
Majesty  or  her  successors  may  think  fit  to 
name  in  the  said  letters  patent,  on  trust  for 
Her  said  Serene  Highness  in  the  event  of  her 
so  surviving,    an   annuity   of  six   thousand 

Sounds,  to  commence  from  the  date  of  the 
eath  of  His  said  Boyal  Highness  and  to  con- 
tinue from  thenceforth  during  the  life  of  Her 
said  Serene  Highness,  and  to  be  payable  on 
the  quarterly  days  aforesaid,  the  first  payment 
to  be  made  on  such  of  the  said  quarterly  dap 
as  happens  next  after  the  death  of  His  ssad 
Boyal  Highness  of  such  portion  of  the  said 
annuity  as  may  have  accrued  between  the  date 
of  the  said  death  an^  the  said  quarterly  day ; 
and  a  proportionate  part  thereof  to  be  payable 
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for  the  period  from  the  last  quarterly  day 
of  payment  to  the  date  of  the  detennination 
thereof. 

4.  The  annuities  granted  in  pnrsnance  of 
this  Act  shall,  if  Her  Majesty  tnink  fit  so  to 
direct,  he  personal  and  inalienable  provisions, 
and  the  same  shall  be  charged  on  and  payable 
out  of  the  Consolidated  Fund  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  or  the 


growing  produce  thereof,  after  paying  and 
reserving  sufficient  to  pay  such  sums  as  may 
have  been  directed  to  be  paid  out  of  the  said 
fund  by  former  Acts  of  Parliament,  but  with 
preference  to  all  other  payments  which  may 
hereafter  be  charged  on  the  said  fund. 

5.  This  Act  may  be  cited  as  the  Duke  of 
Albany  (Establishment)  Act,  1882. 


Chap.  6. 
General  Police  and  Improvement  {Scotland)  Act^  1882. 


ABSTRACT  OP  THE  ENACTMENTS. 

1.  ShcH  tUle. 

2.  Interfretaiion,  *        ^   -,        -, 

3.  **  Householder''  to  inclvde  male  and  female  occupiers  ofU.  am  upwards. 


An  Act  to  amend  the  law  in  regard  to 
householders  under  the  General  Police 
and  Improvement  Acts  in  Scotland. 

(28th  April  1882.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as 
the  General  Police  and  Improvement  (Scotland) 
Act,  1882. 

2.  The  expression  "  the  General  Police  and 
Improvement  Acts"  means  and  includes  the 
Act  thirteen  and  fourteen  Victoria,  chapter 
thirty- three,  the  General  Police  and  Improve- 
ment (Scotland)  Act,  1862,  the  General  Police 


and  Improvement  (Scotland)  Act,  1862,  Amend- 
ment Act,  and  any  Acts  amending  the  same. 

3.  Section  three  of  the  General  Police  and 
Improvement  (Scotland)  Act,  1862,  Amend- 
ment Act  is  hereby  repealed,  and  in  lieu 
thereof  it  is  enacted  as  follows:  The  word 
"householder"  in  the  General  Police  and 
Improvement  Acts  means  and  includes  "a 
male  occupier  of  lands  or  premises  of  the 
yearly  value  of  four  pounds  and  upwards  as 
appearing  on  the  valuation  roll,*'  and  also 
a  female  occupier  of  lands  or  premises  as 
aforesaid  who  is  not  marriea,  or  being 
married  does  not  live  in  family  with  her 
husband  " :  Provided  always,  that  no  female 
shall  be  eligible  for  election  as  a  commissioner 
or  trustee  of  police. 

Wherever  words  occur  in  the  General  Police 
and  Improvement  Acts  which  import  the 
masculine  gender,  the  same  shall  be  held  to 
include  females  for  the  purposes  of  this  Act. 
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Chap.  7. 

Army  {Annual)  Acty  1882. 


ABSTEACt  OF  THE  ENACTMENTS. 

1.  Short  title. 

2.  Army  Act  (44  ^  45  Viet.  c.  68.)  to  he  in  force  for  specified  times. 

3.  Prices  in  respeist  of  billeting. 

4.  Correction  of  misprints  in  44  4"  45  Vict.  c.  58. 

5.  Bemoval  of  doubts  as  to  s.  90  (5)  o/44  ^  45  Vict.  c.  68.  as  to  disclmrged  soldiers. 

6.  Printing  of  amendments. 

Schedule.  . 
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STATUTES  OF  THE  KEALK 


[chap.  7. 


An  Act  to  provide,  during  twelve  months, 
for  the  Discipline  and  Regulation  of 
the  Army.  (28th  April  1882.) 

Wheeeas  the  raising  or  keeping  a  standing 
army  within  the  United  Kingdom  of  Great 
Britain  and  Ireland  in  time  of  peace,  unless  it  be 
with  the  consent  of  Parliament,  is  against  law : 

And  whereas  it  is  adjudged  necessary  by 
Her  Majesty,  and  this  present  Parliament,  that 
a  body  of  forces  should  be  continued  for  the 
safety  of  the  United  Kingdom,  and  the  defence 
of  the  possessions  of  Her  Majesty's  Crown,  and 
that  the  whole  number  of  such  forces  should 
consist  of  one  hundred  and  thirty-two  thousand 
nine  hundred  and  five  men,  including  those  to 
be  employed  at  the  dep6ts  in  the  United  King- 
dom of  Great  Britain  and  Ireland  for  the 
training  of  recruits  for  service  at  home  and 
abroad,  but  exclusive  of  the  numbers  actually 
serving  within  Her  Majesty's  Indian  posses- 
sions : 

And  whereas  it  is  also  judged  necessary  for 
the  safety  of  the  United  Kingdom,  and  the 
defence  of  the  poseessions  of  this  realm,  that  a 
body  of  Boyal  Marine  forces  should  be  em- 
ployed in  Her  Majesty's  fleet  and  naval  service, 
under  the  direction  of  the  Lord  High  Admiral 
of  the  United  Kingdom,  or  the  Commissioners 
for  executing  the  oflBce  of  Lord  High  Admiral 
aforesaid : 

And  whereas  the  said  marine  forces  may 
frequently  be  quartered  or  be  on  shore,  or  sent 
to  do  duty  or  be  on  board  transport  ships  or 
vessels,  merchant  ships  or  vessels,  or  other  ships 
or  vessels,  or  they  may  be  under  other  circum- 
stances in  which  they  will  not  be  subject  to 
the  laws  relating  to  the  government  of  Her 
Majesty's  forces  by  sea : 

And  whereas  no  man  can  be  forejudged  of 
life  or  limb,  or  subjected  in  time  of  peace  to 
any  kind  of  punishment  within  this  realm  by 
martial  law,  or  in  any  other  manner  than  by 
the  judgment  of  his  peers,  and  according  to 
the  known  and  established  laws  of  this  realm ; 
yet  nevertheless  it  being  requisite,  for  the 
retaining  all  the  before-mentioned  forces,  and 
other  persons  subject  to  military  law  in  their 
duty,  that  an  exact  discipline  be  observed,  and 
that  persons  belonging  to  the  said  forces  who 
mutiny  or  stir  up  sedition,  or  desert  Her 
Majesty's  service,  or  are  guilty  of  crimes  and 
offences  to  the  prejudice  of  good  order  and 
military  discipline,  be  brought  to  a  more  ex- 
emplary and  speedy  punishment  than  the  usual 
forms  of  the  law  will  allow : 

And  whereas  the  Army  Act,  1881,  will  ex- 
pire— 

{a.)  In  the  United  Kingdom,  the  Channel 
Islands,  and  the  Isle  of  Man,  on  the  thir- 


tieth day  of   April  one  thousand  eight 
hundred  and  eighty-two  ;  and 
(6.)  Elsewhere  in  Eurone,  inclusive  of  Malta, 
also  in  the  West  Inoies  and  America,  on 
the  thirty-first  day  of  July  one  thousand 
eight  hundred  and  eighty-two ;  and 
(c.)  Elsewhere,  whether  within  or  without 
Her  Majesty's  dominions,  on  the  thiny- 
first  day  of  December  one  thousand  eight 
hundred  and  eighty-two : 
Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,    in  this    present    Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Army 
(Annual)  Act,  1882. 

2.  The  Army  Act,  1881,  shall  be  and  remain 
in  force  during  the  periods  herein-after  men- 
tioned, and  no  longer,  unless  otherwise  pro- 
vided by  Parliament;  that  is  to  say, 

(1.)  Within  the  United  Kingdom,  the  Chan- 
nel Islands,  and  the  Isle  of  Man,  from  the 
thirtieth  day  of  April  one  thousand  eight 
hundred  and  eighty-two  to  the  thirtieth 
day  of  April  one  thousand  eight  hundred 
and  eighty-three,  both  inclusive ;  and 
(2.)  Elsewhere  in  Europe,  inclusive  of  Malta, 
also  in  the  West  Indies  and  America, 
from  the  thirty-first  day  of  July  one  thou- 
sand eight  hundred  and  eighty-two  to  the 
thirty-first  day  of  July  one  thousand  eight 
hundred  and  eighty-three,  both  inclusive ; 
and 
(3.)  Elsewhere,  whether  within  or  without 
Her  Majesty's  dominions,  from  the  thirty- 
first  day  of  December  one  thousand  eight 
hundred  and  eighty-two  to  the  thirty-first 
day  of  December  one  thousand  eight  hun- 
dred and  eighty- three,  both  inclusive ; 
and  the  day  from  which  the  Army  Act,  1881, 
is  continued  in  any  place  by  this  Act  is  in 
relation  to  that  place  referred  to  in  this  Act  as 
the  commencement  of  this  Act. 

The  Army  Act,  1881,  while  in  force  shall 
apply  to  persons  subject  to  military  law, 
whether  within  or  without  Her  Majesty's 
dominions. 

A  person  subject  to  military  law  shall  not 
be  exempted  from  the  provisions  of  the  Army 
Act,  1881,  by  reason  only  that  the  number  of 
the  forces  for  the  time  being  in  the  serrice  of 
Her  Majesty,  exclusive  of  the  marine  forces, 
is  either  greater  or  less  than  the  number 
herein-before  mentioned. 

3.  There  shall  be  paid  to  the  keeper  of  a 
victualling  house  for  the  accommodation  pro- 
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Tided  by  him  in  pursuance  of  the  Army  Act, 
1881 » the  prices  specified  in  the  Schedule  to 
this  Act. 

Amendments  of  Army  Act,  1881. 

4.  Whereas  the  misprints  herein-after  men- 
tioned occur  in  the  Army  Act,  1881,  and  it  is 
expedient  to  correct  the  same : 

Be  it  therefore  enacted  as  follows : 

(1.)  In  section  forty-six  of  the- Army  Act, 
1881,  the  words  "imprisonment  exceeding 
seven  days "  shall  be  substituted  for  the 
words  *'  punishment  exceeding  seven 
davs,"  in  the  ninth  sub-section. 

(2.)  In  section  eighty-seven  of  the  Army 
Act,  1881,  the  words  "  a  proclamation  in 
"  pursuance  of  the  enactments  relating 
"  to  the  calling  out  of  the  reserve  on 
''  permanent  service  "  shall  be  substituted 
for  **  a  proclamation  in  pursuance  of  this 
Act "  in  the  first  sub-section. 

(3.)  In  section  one  hundred  and  thirty-eight 
of  the  Army  Act,  1881,  **  section  seventy- 
three,"  shall  be  substituted  for  the  words 
"  section  seventy-one  '*  in  the  third  sub- 
section. 
(4.)  In  section  one  hundred  and  forty- four 
of  the  Army  Act,  1881,  the  words  "res- 
pecting his  contract "  shall  be  substituted 
for  the  words  **  respecting  his  conduct," 
in  the  second  sub-section. 


(5.)  In  section  one  hundred  and  forty -five  of 
the  Army  Act,  1881,  the  words  "when 
any  order  or  decree  "  shall  be  substituted 
for  the  words  "  when  auy  order,  decree," 
in  the  second  sub-section. 

(6.)  In  section  one  hundred  and  seventy- 
five  of  the  Army  Act,  1881,  the  words 
"  Indian  military  law  "  shall  be  substi- 
tuted for  the  words  "  that  law "  in  the 
seventh  sub-section. 

5.  Whereas  doubts  may  arise  as  to  whether 
sub-section  five  of  section  ninety  of  the  Army 
Act,  1881,  applies  to  all  soldiers  of  the  regular 
forces  when  discharged,  or  only  to  such  of 
those  soldiers  as  are  specified  in  the  foregoing 
provisions  of  that  section,  and  it  is  expedient 
to  remove  such  doubto ;  Be  it  therefore  enacted 
as  follows : — 

In  section  ninety  of  the  Army  Act,  1881,  the 
words  "  as  mentioned  in  the  second  sub-section 
of  this  section"  shall  be  added  after  the  words 
"or  his  re-engagement"  in  the  fifth  sub- 
section. 

6.  In  all  copies  of  the  Army  Act,  1881,  which 
may  be  printed  after  the  commencement  of 
this  Act  the  words  by  this  Act  directed  to  be 
substituted  for  other  words  shall  be  printed 
therein  in  lieu  of  the  latter  words,  and  the 
words  directed  by  this  Act  to  be  added  shall  be 
added  thereta 


-o-oja<oo- 


SCHEDULE. 


Accommodation  to  be  provided. 


^laximum  Price. 


Lodging  and  attendance  for  soldier  where  hot  meal  furnished 

Hot  meal  as  specified  in  Part  I.  of  the  Second  Schedule  to  the 

Army  Act.  1881. 
Where  no  hot  meal  furnished,  lodging  and  attendance,  and  candles, 

vinegar,  salt,  and  the  use  of  fire,  and  the  necessary  utensils  for 

dressing  and  eating  his  meat. 
Ten  pounds  of  oats,  twelve  pounds  of  hay,  and  eight  pounds  of 

straw  per  day  for  each  horse. 
Lodging  and  attendance  for  officer     -  •  .  .  - 


Two  penca  halfpenny  per 

night. 
One  shilling  and  one  penny 

halfpenny  each. 
Four  pence  per  day. 


One     shilling    and     nine 
pence  per  day. 
Two  shillings  per  night. 


Note, — An  officer  shall  pay  for  his  food. 
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Chap.  8. 
Consolidated  Fund  {No.  3)  Act,'lSS2. 


ASSTBACT  OF   THE  £NACTM£17T8. 


1.  Issue  0/9,282,4353.  out  of  the  Consolidated  Fund  for  the  service  of  the  year  ending  Slit  Mard 

1883. 

2.  Power  to  the  Treasury  to  horrow. 

3.  8h<yrt  title. 


An  Act  to  apply  the  sum  of  nine  million 
two  hundred  and  eighty-two  thousand 
four  hundred  and  thirty-five  pounds 
out  of  the  Consolidated  Fund  to  the 
service  of  the  year  ending  on  the 
thirty-first  day  of  March  one  thousand 
eight  hundred  and  eighty-three. 

(19th  May  1882.) 

Most  Gracious  Sovereign, 
We  Your  Majesty's  most  [dutiful  and  loyal 
subjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliament 
assembled,  towards  making  good  the  supply 
which  we  have  cheerfully  granted  to  Your 
Majesty  in  this  session  of  Parliament,  have 
resolved  to  grant  unto  Your  Majesty  the  sum 
herein-after  mentioned;  and  do  therefore  most 
humbly  beseech  Your  Majesty  that  it  may  be 
enacted;  and  be  it  enacted  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  The    Commissioners    of    Her   Majesty's 
Treasury  for  the  time  being  may  issue  out  of 


the  Consolidated  Fund  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  and  apply 
towards  making  good  the  supply 'granted  to 
Her  Majesty  for  the  service  of  tne  year  ending 
on  the  thirty-first  day  of  March  one  thousand 
eight  hundred  and  eighty-three  the  sum  of 
nine  million  two  hundred  and  eighty-two 
thousand  four  hundred  and  thirty-five  pounds. 

2.  The  Commissioners  of  the  Treasury  nuj 
borrow  from  time  to  time,  on  the  credit  of  the 
said  sum,  any  sum  or  sums  not  exceeding  in 
the  whole  the  sum  of  nine  million  two  hundred 
and  eighty-two  thousand  four  hundred  and 
thirty-five  pounds,  and  shall  repay  ^e  monej? 
so  borrowed,  with  interest  not  exceeding  fire 
pounds  per  centum  per  annum,  out  oF  the 
growing  produce  of  the  Con8olidat«d  Fund  at 
any  period  not  later  than  the  next  succeeding 
quarter  to  that  in  which  the  said  moneys  were 
borrowed. 

Any  sums  so  borrowed  shall  be  placed  to 
the  credit  of  the  account  of  Her  MajestrV 
Exchequer,  and  shall  form  part  of  the  said 
Consolidated  Fund,  and  be  available  in  any 
manner  in  which  such  fund  is  available. 

3.  This  Act  may  bo  cited  as  the  Consolidated 
Fund  (No.  3)  Act,  1882. 


Chap.  9. 
Documentary  Evidence  Actj  1882. 


ABSTBACT  OP  THX  ENACTMENTS. 


1.  Short  title, 

2.  Documents  printed  under  sujperirUendence  of  Stationery  Office  receivahle  in  evidence. 

3.  Penalty  Jhr  forgery. 

4.  Application  of  Act  to  Ireland, 


CHAP.  9.] 
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An  Act  to  amend  the  Documentary 
Evidence  Act,  1868,  and  other  enact- 
ments relating  to  the  evidence  of 
docmnents  by  means  of  copies  printed 
by  the  Government  Printers. 

(19th  Jime  1882.) 

Whebeas  by  the  Docnmeiitary  Evidence  Act, 
1868,  and  enactments  applying  that  Act,  divers 
proclamations,  orders,  regulations,  rules,  and 
other  docaments  may  he  proved  hy  the  pro- 
dnction  of  copies  thereof  purporting  to  he 
printed  by  the  Grovemment  Printer,  and  the 
Goremment  Printer  is  thereby  defined  to  mean 
and  include  the  Printer  to  Her  Majesty : 

And  whereas  divers  other  enactments  pro- 
vide that  copies  of  Acts  of  Parliament,  regu- 
lations, warrants,  circulars,  gazettes,  and  other 
documents  shall  be  admissible  in  evidence  if 
purporting  to  be  printed  bjr  the  Government 
Printer,  or  the  Queen's  Printer,  or  a  printer 
authorised  by  Her  Majesty,  or  otherwise  under 
the  authority  of  Her  Majesty : 

And  whereas  it  is  expedient  to  make  further 
proTision  respecting  the  printing  of  the  copies 
aforesaid : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Documentary 
Evidence  Act,  1^2. 

2.  "Where  any  enactment,  whether  passed 
before  or  after  the  passing  of  this  Act,  pro- 
vides that  a  copy  of  any  Act  of  Parliament, 
proclamation,  order,  regulation,  rule,  warrant, 
circular,  list,  gazette,  or  document  shall  be 
conclusive  evi&nce,  or  be  evidence,  or  have 


any  other  efiect,  when  purporting  to  be  printed 
by  the  Government  Printer,  or  the  Queen's 
Printer,  or  a  printer  authorised  by  Her  Ma- 
jesty, or  otherwise  under  Her  Majesty's  autho- 
rity, whatever  may  be  the  precise  expression 
used,  such  copy  shall  also  be  conclusive 
evidence,  or  evidence,  or  have  the  said  efiect 
(as  the  case  may  be)  if  it  purports  to  be  printed 
under  the  superintendence  or  authority  of  Her 
Majesty's  Stationery  Office. 

3.  If  any  person  prints  any  copy  of  any  Act, 
proclamation,  order,  regulation,  royal  war- 
rant, circular,  list,  gp,zette,  or  document  which 
falsely  purports  to  have  been  printed  under 
the  superintendence  or  authority  of  Her  Ma- 
jesty's Stationery  Office,  or  tenders  in  evidence 
any  copy  which  falsely  purports  to  have  been 
printed  as  aforesaid,  knowing  that  the  same 
was  not  so  printed,  he  shall  be  guilty  of  felony, 
and  shall,  on  conviction,  be  liable  to  penal 
servitude  for  a  term  not  exceeding  seven 
years,  or  to  be  imprisoned  for  a  term  not 
exceeding  two  years,  with  or  without  hard 
labour. 

4.  The  Documentary  Evidence  Act,  1868,  as 
amended  by  this  Act,  shall  apply  to  proclama- 
tions, orders,  and  regulations  issued  by  the 
Lord  Lieutenant  or  other  chief  governor  or 
governors  of  Ireland,  either  alone  or  acting 
with  the  advice  of  the  Privy  Council  in  Ireland, 
as  fully  as  it  applies  to  proclamations,  orders, 
and  regulations  issued  by  Her  Majesbr. 

In  the  same  Act,  the  term  **  the  Privy 
Council "  shall  include  the  Privy  Council  in 
Ireland,  or  any  committee  thereof. 

In  the  same  Act,  and  in  this  Act,  the  term 
"  the  Government  Printer  "  shall  include  any 
printer  to  Her  Majesty  in  Ireland  and  any 
printer  printing  in  Ireland  under  the  super- 
intendence or  authority  of  Her  Majesty's 
Stationery  Office. 


Chap.  10. 
Military  Manoeuvres  Actj  1882. 


ABSTRACT  OP  THE  ENACTMENTS. 

1.  8\oH  title. 

Regulations  as  to  the  forces. 

2.  Passage  of  forces  over  lands, 

3.  Lands  closed  against  passage  of  forces. 

4.  Compensation  jor  damage  done  hy  forces. 

^.  Commission  for  declaring  what  lands  to  he  authorised  for  purposes  of  Act,  and  making  reg%^ 

lations.  ± 

6.  Mode  of  determining  tlie  compensation  payahle  in  respect  of  damage  hy  passage  of  forces. 
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[chap.  10. 


Rofjulatlom  as  to  persone  not  belonging  to  the  forces^  and  MisceUaneoua. 

7.  Offences  against  Act.  -    a  j  i 

8.  Constables  to  be  a j) pointed  for  repression  of  offences  aganist  Act. 

9.  Justices  to  be  appointed  for  punishment  of  offences  against  Act, 

10.  Evidence  of  orders  and  regulations. 

Definitions. 

11.  Definitions. 

Duration  of  Act. 

12.  Time  during  xcliich  Act  is  to  rem-ain  in  force. 
Schedule. 


An  Act  for  making  provision  for  facili- 
tating the  Manoeuvres  of  Troops  to  be 
assembled  during  the  present  Summer. 

(19th  June  1882.) 

Whereas  it  is  intended  that  during  the 
present  summer  a  large  body  of  troops  should 
be  assembled  for  the  purposes  of  military 
instruction  within  the  area  described  in  the 
schedule  hereto,  which  area  is  herein-after 
referred  to  as  the  limits  of  this  Act : 

And  whereas  it  is  expedient  that  provision 
should  be  made  for  facilitating  the  exercise  of 
the  said  troops,  and  for  making  compensation 
to  persons  whose  lands  may  be  damaged  by 
the  passage  of  such  troops,  and  for  other 
purposes  connected  with  such  assemblage  of 

troops : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the. authority  of  the  same, 
as  follows  : 

1.  This  Act  may  be  cited  for  all  purposes  as 
the  ''Military  Manoeuvres  Act,  1882." 

Begulations  as  to  the  forces. 

2.  Within  the  limits  of  this  Act  the  forces  to 
which  this  Act  applies,  in  this  Act  referred  to 
as  **  the  forces,"  with  their  arms,  munitions  of 
war,  and  stores,  may  pass  over  any  unenclosed 
or  any  authorised  enclosed  lands,  whether 
public  or  private,  and  may  execute  military 
manoeuvres  on  such  lands.  They  may  also 
encamp  on  any  unenclosed  lands,  and  for  the 
purpose  of  any  encampment,  or  for  military 
exercises,  dig  trenches  and  throw  up  temporary 
field  works  on  any  such  lands.  The  forces  may 
supply  themselves  with  water  from  any 
authorised  sources  of  water,  and  may,  for  the 
purpose  of  obtaining  such  supply,  dam  up  any 
running  water,  use  any  private  or  occupation 


roads,  and  do  all  such  other  acts  and  things  as 
may  be  required. 

3.  Kothing  in  this  Act  contained  shall 
empower  the  forces  to  enter  upon  or  interfere 
with  any  dwelling-house,  farmyard,  garden, 
orchard,  pleasure  ground,  nursery  ground, 
park,  or  any  premises  enclosed  within  the 
curtilage  of  or  attached  to  any  dwelling-house, 
or  any  lands  bearing  roots  or  standing  cro|  s, 
or  any  underwoods,  or  any  enclosed  lands, 
except  enclosed  lands  whicn  may  be  declared 
to  be  lands  on  which  the  forces  are  authorised 
to  enter,  in  this  Act  referred  to  as  authorised 
enclosed  lands. 

4.  Full  compensation  shall  bo  made,  out  of 
moneys  to  be  provided  by  Parliament,  for  any 
damage  that  may  be  caused  to  any  lands 
within  the  limits  of  this  Act,  by  or  in  con- 
sequence of  the  forces,  or  the  strangers 
accompanying  such  forces,  passing  over  or 
occupying  such  lands ;  and  the  amount  of 
compensation  payable  to  any  person  entitled  to 
such  compensation  shall,  if  disputed,  in  each 
case  of  damage  be  determined  as  herein-after 
mentioned ;  but  no  person  belonging  to  the 
forces  shall  be  liable  to  any  action,  suit,  indict- 
ment, or  other  legal  proceeding  in  respect  of 
any  trepass  committed  by  him  upon  or  damage 
done  to  land  situate  within  the  limits  of  this 
Act. 

5.  A  commission  shall  be  formed,  consisting 
of  the  Lords  Lieutenant  of  the  respective 
counties  of  Berks,  Hants,  and  Surrey,  and  the 
members  representing  in  this  present  Parlia- 
ment the  county  of  Berks,  the  Northern 
Division  of  the  county  of  Hants,  and  the 
Western  Division  of  the  county  of  Siurrey. 
respectively;  and  one  of  Her  Majesty*3 
Principal  Secretaries  of  State  may  from  time 
to  time,  by  writing  under  his  hand,  add  to 
their  number,  or  fill  up  anv  vacancy  occasioned 
in  their  number  by  tne  death,  resignation,  or 
unwillingness  to  act  of  any  member  of  such 
commission.    The  commission  shall  make  such 
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rales  as  to  their  places  and  times  of  meeting, 
their  ouomm  at  meetings,  and  their  modes  of 
procedure,  as  they  think  fit.  Every  question 
shall  be  decided  by  a  majority  of  the  votes  of 
the  members  of  the  commission  voting  on  that 
question. 

The  officer  in  command  of  the  forces,  and 
the  said  commission,  in  this  Act  called  the 
consultative  commission,  shall  from  time  to 
time  by  order  authorise  anything  by  this  Act 
directed  or  permitted  to  be  authorised,  and  in 
particular  declare  what  enclosed  lands  are  to 
Be  deemed  to  be  authorised  lands  for  the  pur- 
poses of  this  Act,  and  what  sources  of  water 
are  to  be  deemed  authorised  sources  of  water. 
The  said  officer  and  commission  may  also  by 
order  make  regulations  with  respect  to  the 
protection  of  cattle  and  sheep  by  securing  the 
same  in  folds  or  farmyards,  and  with  respect 
to  any  other  matter  or  thing  which  they  may 
deem  essential  for  the  purpose  of  preventing 
damage  to  property  and  for  the  more  efficiently 
carrying  into  effect  the  purposes  of  this  Act. 

Public  notice  shall  be  given,  in  such  manner 
as  may  be  directed  by  the  consultative  com- 
mission, of  any  regulation  made  in  pursuance 
of  this  Act  for  the  protection  of  any  cattle, 
sheep,  or  other  property,  and  no  person  who 
neglects  to  comply  with  any  regulations  so 
made  in  relation  to  his  property  shall  be 
entitled  to  claim  compensation  in  respect  of 
any  damage  caused  to  such  property  m  con- 
sequence of  his  having  been  guilty  of  such 
neglect  as  aforesaid. 

The  consultative  commission  may  from  time 
to  time  delegate  any  of  the  powers  by  this 
Act  given  to  them  to  any  committee  or  com- 
mittees consisting  of  two  or  more  of  their 
number,  and  any  such  committee  or  com- 
mittees shall  from  time  to  time  attend  upon 
and  be  in  communication  with  the  officer 
commanding  the  forces,  or  any  officer  or  officers 
deputed  by  him,  during  the  time  such  forces 
are  assembled  in  pursuance  of  this  Act. 

Any  powers  by  this  Act  given  to  the  con- 
sultative commission  and  the  officer  in  com- 
mand of  the  forces  of  making  any  order  or 
doing  any  other  act  or  thing  may  be  exercised 
on  behalf  of  the  commission  by  any  member 
or  members  of  such  commission  to  whom  such 

Sowers  may  from  time  to  time  be  delegated 
y  the  commission,  and  on  behalf  of  the 
officer  in  command  of  the  forces  by  any  officer 
or  officers  from  '^time  to  time  deputed  by  him 
for  the  purpose  ;  and  for  the  purpose  of  facili- 
tating tne  exercise  of  the  powers  conferred  by 
this  Act  on  such  commission  and  officer  in 
command,  the  said  commission  and  officer 
shall  make  arrangements  for  securing  the 
attendance  of  a  sufficient  number  of  members 
of  the  said  commission  at  such  places  and 


with  such  bodies  of  troops  as  may  be  agreed 
ui)on,  with  the  view  of  the  members  so  in 
attendance  acting  for  the  purposes  of  this 
section  in  conjunction  with  the  officer  in 
command  of  the  forces  or  any  officers  deputed 
by  him. 

Any  order  made  in  pursuance  of  this  Act 
in  relation  to  lands  or  any  local  matter  may 
describe  such  lands  or  matter  by  reference  to 
a  map  or  in  any  other  convenient  manner,  and 
any  order  declaring  what  lands  are  to  be 
deemed  authorised  enclosed  lands  may  either 
describe  the  lands  so  authorised,  or  may 
declare  all  the  lands  within  the  limits  of  this 
Act,  or  within  any  particular  area  with  the 
specified  exceptions,  to  be  authorised  enclosed 
lands.  Any  order  declaring  what  sources  of 
water  are  to  bo  deemed  authorised  sources  of 
water  may  either  describe  the  sources  so  autho- 
rised, or  may  declare  all  the  sources  of  water 
within  the  limits  of  this  Act  or  any  part 
thereof,  with  the  specified  exceptions,  to  be 
authorised  sources  of  water. 

Any  order  made  under  this  Act  may  be 
altered  or  amended,  or  a  new  order  made  in 
lieu  thereof. 

6.  The  following  enactments  shall  bo  made 
with  respect  to  compensation  for  damage  under 
this  Act : 

(1.)  The  Treasuryr  shall  appoint  a  fit  person, 
in  this  Act  called  the  com|>cnsation  officer, 
whose  duty  it  shall  be,  immediately  the 
forces  have  ceased  to  occupy  or  pass  over 
any  part  of  the  land  within  the  limits  of 
this  Act,  to  ascertain  the  damage  done, 
and,  as  far  as  practicable,  to  settle  sum- 
marily by  agreement  the  amount  of  com- 
pensation, in  which  case  the  compensation 
officer  shall  either  cause  the  compensation 
to  be  paid  at  once,  or  shall  give  a  writing 
to  the  person  entitled,  stating  the  amount 
to  be  paid,  and  the  place  and  date  at  which 
the  same  will  be  paid,  such  date  not  being 
later  than  thirty  days  from  the  time  at 
which  such  writing  is  given : 

(2.)  The  mode  in  which  claims  of  compensa- 
tion are  to  be  sent  to  the  compensation 
officer  shall  be  notified  within  the  limits  of 
the  Act  in  manner  directed  by  the  consul- 
tative commission.  Every  claim  for  com- 
pensation shall  bo  sent  to  the  compensation 
officer  immediately  after  the  forces  have 
ceased  to  occupy  or  pass  over  the  land  in 
respect  of  which  compensation  is  claimed, 
and  at  the  latest  within  one  week  after  the 
damage  is  done : 

(3.)  Compensation  may  be  paid  to  the  person 
in  actual  occupation  of  the  land  in  respect 
of  which  it  is  claimed,  or,  in  case  of  his 
absence  or  inability,  to  his  wife  or  some 
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member  of  his  family,  or  to  his  steward, 
or  other  person  acting  for  him  in  the  cul- 
tivation and  management  of  the  land, 
whose  receipt  shall  be  a  complete  discharge 
for  the  damage  in  respect  of  which  the 
compensation  is  paid : 

(4.)  The  Treasury  may,  if  they  think  fit, 
appoint  two  or  more  persons  to  be  com- 
pensation officers,  and  each  of  the  persons 
so  appointed  shall  perform  the  duties  and 
have  the  powers  by  this  Act  conferred  on 
the  compensation  officer : 

(5.)  Tf  the  compensation  officer  fails  to  settle 
any  claim  for  compensation,  or  is  unable 
to  decide  the  person  to  whom  compensa- 
tion is  payable,  the  case  shall  be  referred 
by  him  to  the  court  of  arbitration  esta- 
blished under  this  Act,  with  a  statement 
by  the  compensation  officer  of  what  he 
considers  a  fair  compensation  for  the 
damage  done : 

(6«)  A  court  of  arbitration  shall,  if  required, 
be  formed,  consistingof  three  persons,  one 
of  whom  shall  be  named  by  the  consultative 
commission,  in  writing  under  the  hands  of 
any  two  or  more  of  the  members  of  that 
commission,  one  by  the  Treasury,  and  the 
third  by  the  two  persons  already  named 
in  writing  under  tneir  hands,  or,  in  case 
of  their  failure  to  agree  as  to  such  appoint- 
ment within  six  days,  by  the  chief  justice 
of  the  Queen's  Bench  Division  of  Her 
Majesty's  High  Court  of  Justice  : 

(7.)  Any  vacancy  in  the  office  of  any  member 
of  the  court  of  arbitration  occasioned  by 
death,  resignation,  unwillingness  to  act, 
or  otherwise,  shall  be  filled  up  by  the 
authority  which  appointed  the  vacating 
member  in  the  same  manner  in  which  the 
vacating  member  was  appointed : 

ifi.)  There  shall  be  paid  to  the  members  of 
the  court  of  arbitration  such  compensation 
as  the  said  Secretary  of  State  may,  with 
the  approval  of  the  Treasury,  determine  : 

^9.)  The  court  of  arbitration  shall  have  full 
power  to  decide  all  questions  whatsoever, 
whether  of  law  or  fact,  which  it  may  be 
necessary  to  decide  for  the  purpose  of 
awarding  compensation  under  this  Act, 
and  in  particular  to  decide  in  any  case  of 
alleged  damage  to  lands  whether  such 
damage  was  or  was  not  caused  by  or  in 
consequence  of  the  forces,  or  the  strangers 
accompanying  such  forces,  passing  over  or 
cccupying  such  lands,  and  also  (if  such 
damage  was  so  caused)  to  determine  the 
person  entitled  to  receive  compensation 
for  such  damage;  and  the  court  of  arbi- 
tration shall  not  be  subject  to  be  restrained 
in  the  doe  execution  of  its  powers  by  the 
order  of  any  court,  nor  shall  any  proceed- 


ings before  it  be  removed  by  certiorari  into 
any  court,  nor  shall  any  award  by  it  be  set 
aside : 

(10.)  The  court  of  arbitration  may  examine 
witnesses  on  oath,  and  shall  for  that  pur- 
pose have  power  to  administer  an  oath, 
and  with  respect  to  the  enforcing  the 
attendance  of  witnesses,  after  a  tender  of 
their  expenses,  the  examination  of  wit- 
nesses, and  the  production  of  books,  papers, 
and  documents,  shall  have  all  such  powers, 
rights,  andpriyileges  as  are  Tested  in  Her 
Majesty's  High  Court  of  Justice  for  such 
or  the  like  purposes : 

(11.)  The  court  of  arbitration  may  hold  its 
sittings  at  such  times  and  places  as  it 
thinks  expedient,  and  the  decision  of  any 
two  members  of  that  court  shall  be  deemed 
to  be  the  decision  of  the  court : 

(12.)  The  court  of  arbitration  may  appoint  a 
valuer,  and  may  delegate  to  such  valuer 
such  powers  of  assessing  compensation 
tinder  this  Act  as  it  may  wink  fit ;  bat  an 
appeal  may  be  had  from  his  decision  to  the 
court  of  arbitration : 

(13.)  The  court  of  arbitration  may  examine 
the  valuer  as  to  the  amount  of  compensa- 
tion which  in  his  opinion  ought  to  be  paid 
in  any  case  of  damage  brought  before  it» 
and  may  adopt  or  reject  his  opinion  as  it 
thinks  just  : 

(14.)  The  court  of  arbitration  may  review  and 
rescind  or  varv  any  order  or  decisian  pre- 
viously made  by  it ;  but,  save  as  aforesaid, 
every  order  or  decision  of  the  said  eourt 
shall  be  final: 

(15.)  The  court  of  arbitration  shall  pnblish  in 
such  manner  as  it  thinks  fit  dii«ctions  as 
to  the  mode  in  which .  applications  are  to 
be  made  to  it  under  this  Act : 

(16.)  The  court  of  arbitration  shall  not  be 
bound  to  hear  any  counsel  or  solicitor, 
but  any  person  claiming  compensation 
mav  appear  in  person  or  b^  some  agent 
autnonsed  hj  him  in  writing,  uid  the 
court  of  arbitration  may,  in  addition  to 
compensation  for  damage,  grant  farther 
compensation  for  costs  reasonably  incurred 
in  substantiating  a  claim,  or  may  refuse 
such  costs  wholly  or  partially,  or  reduce 
the  amount  of  compensation  if  the  person 
claiming  refused  a  fair  ofier  from  Uie  com- 

rinsation  officer : 
Any  person  fraudulently  claiminc^  and 
receiving  compensation  to  which  he  is  not 
entitled  shall  be  guilty  of  a  frand,  and 
liable  to  be  dealt  with  as  if  he  had 
fraudulently  received  mone^  under  false 
pretences,  and  shall  in  addition  be  liable 
to  pay  the  money  received  to  the  person 
entitled  thereto. 
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ISegiLlations  as  to  persons  net  hdongtng  to  the 
forces,  and  Miscellaneotis. 

7.  If  any  stranger  commits  any  trespass 
upon  or  does  any  oamage  to  any  lands  within 
the  limits  of  this  Act,  he  shall  be  gnilty  of  an 
oflfence  against  this  Act,  and  shall  be  liable 
to  a  penalty  not  exceeding  forty  shillings,  in 
addition  to  making  fall  compensation  in  money 
for  any  damage  he  may  have  caused. 

Any  stranger  going  on  any  lands  within  the 
limits  of  this  Act  on  which  the  pnblic  is  not 
entitled  by  law  to  go  without  the  permission 
of  the  officer  in  command  of  the  forces,  or  of 
some  officer  deputed  by  him,  shall  be  deemed 
to  have  committed  a  trespass  on  such  lands, 
and  be  punishable  accordingly. 

If  any  stranger,  not  haying  such  permission 
as  aforesaid,  when  warned  not  to  go  on  any 
land  within  the  limits  of  this  Act,  attempts  to 
^o  thereon,  or  when  on  such  land  and  warned 
to  depart  therefrom,  refuses  so  to  depart,  he 
shall,  in  addition  to  any  other  penalty  to 
which  he  may  be  subject,  be  deemed  guilty  of 
an  offence  against  this  Act,  and  be  liable  to  a 
penalty  not  exceeding  forty  shillings.  He  may 
also  be  prevented  by  force  from  going  on,  or 
be  removed  by  force  ftoia,  any  such  lands  as 
aforesaid. 

For  the  purposes  of  this  section,  a  warning 
not  to  go  on  lands  or  to  depart  from  lands  may 
be  given  by  any  sentinel  or  other  person 
belonging  to  the  forces,  or  by  any  constable, 
and  in  the  case  of  enclosed  lands  every  stranger 
not  having  such  permission  as  aforesaid  shall 
be  deemed  to  have  been  warned  not  to  go  upon 
such  lands,  and  be  punishable  accordingly. 

Any  constable  mav  take  possession  of  any 
horse  or  carriage  with  which  any  stranger  is 
trespassing,  and  ma^  remove  the  same  from 
any  lands  on  which  it  is  found ;  and  no  com- 
pensation shall  be  payable  in  respect  of  any 
damage  which  may  accrue  to  any  such  horse  or 
carriage  by  reason  of  such  removal,  which  is 
not  caused  by  the  wilfal  act  or  neglect  of  the 
constable  removing  the  same. 

If  any  person  without  due  authority  moves 
any  flag  or  other  mark  distinguishing  any 
lands,  or  obstructs  or  interferes  with  the  move- 
ments of  the  forces,  or  cuts  or  damages  any 
telegraph  wire  laid  down  by  or  for  the  use  of 
the  forces,  he  shall  be  guilty  of  an  offence 
against  this  Act,  and  be  liable  to  a  penalty  not 
exceeding  five  pounds. 

If  any  person,  without  the  special  permission 
in  writing  of  the  officer  in  command  of  the 
forces,  or  of  some  officer  deputed  hj  him,  enters 
on  any  lands  for  the  time  oeing  directed  to  be 
kept  clear,  or  within  the  lines  of  any  encamp- 
ment belonging  to  the  forces,  he  shall  be 
guilty  of  an  offence  against  this  Act,  and 


be  liable  to  a  penalty  not  exceeding  forty 
shillings ;  and  may,  if  he  refhses  to  go,  be 
removed  by  force  from  any  lands  on  which  he 
has  so  entered. 

Any  person  charged  with  committing  any 
offence  against  this  Act  may  be  taken  into 
custody  without  warrant  by  any  coustable  or 
person  authorised  by  this  Act  to  act  as  a  con- 
stable, and  may  be  detained  until  he  can  be 
brought  before  a  special  magistrate  and  be 
dealt  with  according  to  law :  Provided  that  no 
j)erson  shall  be  detained  for  more  than  six 
hours  under  the  powers  of  this  section  without 
being  brought  before  a  special  magistrate. 

Any  constable  or  person  authorised  by  this 
Act  to  act  as  a  constable  using  force  in  cases 
in  which  force  is  by  this  section  permitted  to 
be  used  shall  be  indemnified  from  all  conse- 

?[uences  which  may  result  from  such  user  of 
orce. 

Any  two  justices  of  the  pHsace  belonging  to 
the  petty  sessional  division  in  which  is  situate 
any  place  where  encampments  or  manceuvres 
are  about  to  take  place,  or  any  special  magis- 
trate accompanying  a  body  of  troops,  may, 
upon  the  requisition  of  the  superior  officer 
commanding  any  body  of  troops  forming  part 
of  the  forces,  and  with  the  consent  of  the 
owner  or  occupier  of  land  over  which  any  foot- 
paths or  other  rights  of  way  (save  turnpike 
roads,  main  roads,  or  carriage  roads  repairable 
at  the  expense  of  the  district  or  parisn)  exist, 
temporarily  close  or  divert  the  same;  pro- 
vided always,  that  the  duration  and  limits  of 
such  stoppage  or  diversion  shall  be  publicly 
declared  Dy  printed  notices  twelve  hours  pre- 
viously. 

The  permission  of  the  officer  in  command  of 
the  forces,  or  of  some  officer  deputed  by  him, 
shall,  for  the  purposes  of  this  section,  be 
signified  by  a  document  written  or  printed,  or 
partly  written  and  partly  printed,  and  authen- 
ticated in  such  manner  as  may  be  directed  by 
the  said  Secretary  of  State. 

8.  The  said  Secretary  of  State,  with  the 
consent  of  the  authority  having  power  to  dis- 
pose of  the  services  of  any  constables,  may, 
by  order  under  his  hand,  appoint  such  con- 
stables, or  any  of  them,  to  act  as  constables 
within  the  limits  of  this  Act ;  and  every  con- 
stable so  appointed  shall,  within  the  limits  of 
this  Act,  have  all  such  powers,  privileges,  and 
immunities,  and  be  liable  to  all  such  respon- 
sibilities, as  any  constable  duly  appointed  has 
within  his  constablewick,  by  virtue  of  the 
common  law  of  the  realm,  or  of  any  Act  of 
Parliament  for  the  time  being  in  force. 

Any  person  belonging  to  the  forces  may, 
when  called  upon  by  any  constable,  assist  such 
constable  in  performing  any  duty   imposed 


16 


STATUTES  OF  THE  REALM. 


[chap.  10. 


upon  him  by  this  Act,  or  may,  when  directed 
by  his  commanding  officer,  act  as  a  constable 
in  respect  of  any  offence  against  this  Act;  and 
any  person  so  assisting  or  directed  to  act  shall, 
daring  the  performance  of  such  duty,  have  the 
same  powers,  privileges,  and  immunities  as  a 
constable  appointed  by  the  said  Secretary  of 
State  to  act  within  the  limits  of  this  Act. 

9.  The  said  Secretary  of  State  may,  by  order 
under  his  hand,  appoint  any  county  justice  or 
iustices,  having  jurisdiction  within  the  limits 
of  this  Act,  or  any  part  of  such  limits,  with 
his  or  their  consent,  to  attend,  for  any  time 
named  in  such  order,  the  forces  or  any  portion 
of  such  forces ;  and  any  justice  so  appointed, 
in  this  Act  referred  to  as  a  special  magistrate, 
shall,  during  the  time  so  named,  have  juris- 
diction, as  a  justice  of  the  peace,  to  punish 
any  offence  against  this  Act,  by  whomsoever 
committed,  within  the  limits  of  this  Act,  and 
any  offence  by  any  other  Act  punishable  upon 
summary  conviction^  and  committed  by  any 
stranger. 

Any  power  by  this  Act  given  to  a  special 
magistrate  may  be  exercised  by  any  two  or 
.  more  special  magistrates. 

Any  special  magistrate  may  try  any  case  in 
the  open  air,  or  in  any  other  place  which  he 
may  think  convenient,  and  if  the  offence  be 
committed  in  view  of  such  magistrate  he  maj 
punish  the  offender  without  any  further  evi- 
dence. An  information  in  writing  shall  not 
be  required  in  respect  of  any  offence  triable  by 
any  special  magistrate. 

TV  here  the  special  magistrate  determines 
that  compensation  is  to  be  paid  by  any  offender 
for  any  damage  caused  by  him  to  lands,  such 
magistrate  shall  order  such  compensation  to 
be  paid  to  the  person  entitled  to  receive  such 
compensation,  and  shall,  for  the  purpose  of 
determining  the  person  so  entitlea,  and  the 
amount  of  compensation  payable,  but  subject 
to  the  appeal  herein-after  mentioned,  have  all 
the  powers  by  this  Act  given  to  the  court  of 
arbitration,  and  the  magistrate  making  such 
order  shall  certify  the  same  to  the  compensa- 
tion officer,  and  the  amount  so  paid  shall  be 
taken  into  consideration  in  considering  any 
further  claim  to  compensation  in  respect  of 
the  damage  so  committed. 

Where  any  person  is  guilty  of  an  offence 
against  this  Act  at  a  place  where  the  forces, 
or  any  portion  of  them,  are  exercising  or 
encamping,  the  special  magistrate  before  whom 
such  offence  is  tried  may,  if  he  thinks  fit, 
instead  of  subjecting  the  offender  to  any  other 
penal tv,  commit  him  to  the  custody  of  any 
constaule  or  constables,  and  direct  him  to  be 
detained  by  such  constable  or  constables, 
either  on  the  field,  or  at  any  convenient  spot. 


for  any  period  not  exceeding  six  hoars;  and 
such  order  of  commitment  shall  be  valid 
without  any  preliminary  written  proceedings, 
provided  that  the  special  nfagiytrate  is  satis- 
fied that  the  offender  has  been  guilty  of  the 
offence  in  respect  of  which  he  is  conunitted  to 
custody. 

Subjeclf^as  aforesaid,  any  offence  triable 
under  this  Act  by  any  special  magistrate  shall 
be  prosecuted,  as  nearly  as  may  be,  in  noanner 
directed  by  the  Summary  Jarisdiction  Acts. 

No  order  made,  or  warrant  issued,  or  other 
act  or  thing  done,  in  pursuance  of  this  Act, 
by  a  special  magistrate,  shall  be  impeached 
on  the  ground  of  any  defect  in  the  jurisdiction 
of  such  magistrate,  unless  the  objection  to 
such  jurisdiction  is  made  at  the  time  of  the 
making  or  issue  of  such  order  or  warrant,  or 
the  doing  of  such  act  or  thing. 

Where  a  special  m^strate  under  this  Act 
awards,  by  way  of  compensation  for  any 
damage  done  to  lands,  any  sum  exceeding  five 
pounos,  any  person  aggrieved  hj  the  decision 
of  such  magistrate  may,  upon  giving  security 
for  costs  to  the  satisfaction  of  the  magistrate, 
appeal  to  the  next  practicable  court  of  general 
or  quarter  sessions  holden  for  the  ooanty  in 
which  the  cause  of  appeal  has  arisen,  and  such 
court  may,  upon  the  nearing  of  the  appeal,  con- 
firm, reverse,  or  modify  the  decision  of  the 
special  magistrate,  or  make  such  other  order 
in  the  matter  as  the  court  thinks  just. 

Offences  against  this  Act  shall  be  triable 
only  by  a  special  magistrate,  but,  subject  as 
aforesaid,  nothing  in  this  section  contained 
shall  affect  any  jurisdiction  which  the  justices 
of  the  county  in  which  any  offence  may  be 
committed  would  have  had  if  this  Act  had  not 
passed. 

10.  Evidence  of  any  order  or  regnlation 
made  by  or  on  behalf  of  the  consultative  com- 
mission, either  alone  or  in  conjunction  with 
the  officer  in  command  of  the  forces,  or  any 
officer  deputed  by  him,  may  be  given  in  all 
legal  proceedings  whatever  by  the  production 
of  a  copy  purporting  to  be  certified  to  be  a 
true  copy  by  any  member  of  snch  commission, 
and  notice  of  any  order  or  regulation  made  as 
aforesaid  may  be  served  on  any  person  person- 
ally or  by  leaving  a  copy  of  snch  notice  at  his 
usual  place  of  abode. 

Ko  proof  shall  be  required  of  the  handwriting 
or  official  position  of  any  person  certifying  in 
pursuance  of  this  section  to  the  truth  of  a  copy 
of  any  such  order  or  regulation. 

Any  order  or  regulation  of  which  evidence 
is  given  in  pursuance  of  this  Act  shall,  until 
the  contrary  is  proved,  be  deemed  to  have 
been  duly  made. 

Eridence  of  any  rule  or  proceeding  of  the 
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consultative  commission,  or  of  any  member 
thereof,  not  inclading  such  order  or  regulation 
as  aforesaid,  may  be  given  iu  all  legal  pro- 
ceedings whatever  by  the  prodaction  of  a 
certificate  under  the  hands  of  any  two  or  more 
members  of  the  commission  declaring  such 
rule  to  have  been  made,  or  proceeding  to  have 
taken  place. 

Evidence  of  any  permission  given  or  order 
made  by  or  on  behalf  of  the  officer  in  command 
of  the  forces  acting  within  the  limits  of  the 
Act,  or  any  officer  deputed  by  him,  may  be 
given  in  all  legal  proceedings  whatever  by  the 
production  of  a  copy  purporting  to  be  certified 
to  be  a  true  copy  uy  tne  officer  in  command  of 
the  forces,  or  any  officer  from  time  to  time 
deputed  by  him  to  certify  the  same. 

Definitions. 

11.  In  this  Act,  if  not  inconsistent  with  the 
context,  the  following  expressions  have  the 
meanines  herein-after  respectively  assigned  to 
them ;  that  is  to  say, 

The  expression  "forces  to  which  this  Act 
applies"  or  "the  forces'*  means  and 
includes  all  such  regular  troops,  militia, 
yeomanry,  volunteers,  licensed  sutlers, 
and  followers  in  or  of  any  of  the  said 
forces,  as  are  for  the  time  being  assembled 
within  the  limits  of  this  Act  during  the 
present  summer  for  the  purposes  of  mili- 
tary instruction,  and  are  subject  to  mili- 
tary law  within  the  meaning  of  the  Army 
Act,  1881 ;  it  shall  also  include  any  police 
attached  to  the  said  forces  or  to  any  part 
of  such  forces,  but  not  so  as  to  subject 
such  police  to  such  military  law : 

The  officer  commanding  the  forces,  or  any 
officer  or  officers  deputed  by  him,  may 
from  time  to  time  grant  licences  to  per- 
s^ons  applying  for  the  same  authorising 
such  persons  to  act  as  licensed  sutlers  in 
the  said  forces,  or  to  be  followers  of  the 
said  forces,  and  may  from  time  to  time 
revoke  an^  licences  so  granted : 

Every  holder  of  any  licence  as  a  sutler  or 
follower  shall  be  deemed  to  be  a  person 
subject  to  military  law  within  the  meaning 
of  the  Army  Act,  1881 ,  and  shall  be  sub- 
ject to  such  law  as  a  soldier,  unless  by  the 
terms  of  his  licence  he  is  entitled  to  be 
treated  on  the  footing  of  an  officer : 

Any  licences  granted  in  pursuance  of  this 
section  shall  be  in  such  form  and  authen- 
ticated in  such  manner  as  may  be  pre- 
scribed by  the  said  Secretary  of  State,  and 


shall  declare  the  fact  that  the  person 
thereby  licensed  is  subject  to  military 
law  within  the  meaning  of  the  Army  Act, 
1881 : 

The  expression  ''strangers  accompanying 
the  forces  "  or  "  strangers  "  or  "  stranger 
means  all  such  persons  or  any  such  person 
as  may  for  the  time  being  be  attending  on 
or  accompanying  the  forces  to  which  thifi 
Act  applies,  for  the  purpose  of  tradings 
amusement,  or  any  other  purposes  what- 
ever, and  are  not  or  is  not  subject  to  mili- 
tary law  within  the  meaning  of  the  Army 
Act,  1881,  but  shall  not  include  any  owner 
or  occupier  of  lands  when  on  the  lands 
owned  or  occupied  by  him : 

The  expression  **  damage  to  lands  "  includes 
damage  to  trees,  underwoods,  crops,  ani- 
mals, or  other  property  on  such  lands, 
and  also  any  loss  or  injury  that  may  be 
sustained  by  the  occupier  of  any  such 
lands  on  account  of  being  unable  to  culti- 
vate and  sow  com  or  other  seeds  on  such 
lands  during  such  occupation  and  passing 
over  such  lands ;  also  any  loss  or  injury 
sustained  by  any  occupier  from  shutting 
up  and  securing  his  cattle  or  sheep  in  folds 
or  farmyards ;  also  any  loss  or  ii^nry  sus- 
tained by  any  person  by  the  damming  up 
of  any  running  stream,  or  by  injury  to  or 
exhaustion  of  any  pond  or  source  of  water, 
or  by  the  use  of  any  private  or  occupation 
roads ;  and  "  lands  "  includes  lands  covered 
by  water. 

The  expression  "  arms,  munitions  of  war, 
and  stores''  includes  all  matters  and 
things  required  for  the  use  of  the  forces 
to  whom  this  Act  applies,  or  any  part 
thereof,  and  all  animal  and  conveyances 
used  for  the  conveyance  of  such  matters  or 
things ;  also  all  animals  used  for  the  food 
of  the  forces  or  any  part  thereof: 

The  expression  "  unenclosed  lands  "  includes 
'    V  any  unfenced  or  open  lands : 

The  expression  **  the  Treasury  "  means  the 
Commissioners  of  Her  Majesty's  Treasury. 

Durayion  of  Act, 

12.  This  Act,  in  so  far  as  it  relates  to  the 
power  of  the  forces  to  pass  over  and  occupy 
land  shall  remain  in  force  till  the  first  of<. 
September  next,  and  no  longer,  but  in  so  far 
as  it  relates  to  the  giving  of  compensation  for 
damage  caused  by  the  passage  or  occupation 
of  such  forces,  shall  remain  in  force  till  the 
first  of  June  one  thousand  eight  hundred  and 
eighty-three,  and  no  longer. 
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[chap.  10. 


Schedule. 


Area  forming  Limits  of  Act. 


For  the  purposes  of  this  Act,  the  area  therein 
referred  to  shall  be  deemed  to  be  enclosed  by  a 
a  boundary  line  starting  from  Odiham,  and 
running  in  an  easterly  direction  along  the 
high  road  by  Heal  and  Farnbam  to  Guildford ; 
thence  along  an  imaginary  straight  line  run- 
ning in  a  northerly  direction  to  the  point 
where  the  Staines,  Wokingham,  and  Reading 
branch  railway  crosses  the  river  Thames  near 
Staines ;  thence  along  an  imaginary  straight 
line  running  in  a  westerly  direction  to  Woking- 
ham;   thence  along  tho  high  road  running 


between  Wokingham  and  [Reading  to  the  point 
where  the  said  high  road  crosses  the  river 
Loddon ;  thence  along  the  said  river  Loddon 
to  Sheep  Bridge  ;  thence  along  the  high  road, 
running  throngh  Heckfield  and  Hook  to 
Skewers ;  thence  along  a  road  ranning  in  a 
southerly  direction  to  the  point  where  the  said 
road  crosses  the  Basingstoke  canal ;  thence  in 
an  easterly  direction  along  the  said  Bagin?- 
stoke  canal  to  North  Wamborough;  and 
thence  along  the  high  road  to  Odiham. 


Chap.  11. 
Public  Health  (Scotland)  Act  Amendment  Act,  1882. 


ABSTRACT  OF  THE  ENACTMENTS. 


1.  Sliort  iitle  and  co^ietruciton. 

2.  Comviencement  of  Act. 

3.  Repeal  of  42  ^  43  Vkt.  c.  15. 

coTiibined,  Sfc, 


Special  drainage  and  special  water  supply  districts  mayheaUtT^d, 


An   Act   to   amend   the  Public    Health 
(Scotland)  Act,  1867. 

(19th  June  1882.) 

Whekeas  by  the  Public  Health  (Scotland) 
Act,  1867,  provision  is  made  by  section 
seventy-six  for  the  formation  of  special  drain- 
age districts,  and  also  by  section  eighty-nine 
for  the  formation  of  special  water  supply 
districts : 

And  whereas  it  has  been  found  that  a 
change  of  circumstances  sometimes  renders  it 
expedient  that  the  boundaries  of  such  special 
drainage  districts  and  special  water  supply 
districts  should  be  altered,  but  the  recited  Act 
contains  no  provisions  whereby  such  alteration 
can  be  effected : 

And  whereas  the  Public  Health  (Scotland) 
Act,  1867,  Amendment  Act,  1879,  was  passed 
for  the  purpose  of  making  such  provision, 
but  it  has  been  found  insufficient  for  that 
purpose: 

And  whereas  it  is  expedient  that  Such  pro- 
vision should  now  bo  made,  and  that  tho 
provisions  of  the  first-mentioned  Act  should 
be  made  applicable  to  the  districts  so  altered, 
and  that  the  second-mentioned  Act  should  be 
repealed : 


Be  it  therefore  enacted  by  the  Queen's  mo^t 
Excellent  Majesty,  by  and  with  the  adrioe  and 
consent  of  the  Lords  Spiritual  and  Tempor&l. 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  autnority  of  the  suntN 
as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as 
the  Public  Health  (Scotland)  Act,  1867,  Amend- 
ment Act,  1882,  and  the  first-mentioned  Act 
and  this  Act  shall  be  read  and  oonstroed 
together. 

2.  This  Act  shall  commence  to  hare  effect 
on  the  first  day  of  November  one  thousand 
eight  hundred  and  eighty-two,  which  dtte  is 
herein-after  referred  to  as  the  commencement 
of  this  Act. 

3.  From  and  after  the  commencement  of 
this  Act  the  Public  Health  (Scotland)  Act, 
1867,  Amendment  Act,  1879,  shall  be  repealed, 
and  in  lieu  thereof  it  is  provided  as  follows: 

(1.)  Where  there  shall  exist  within  the 
district  of  any  local  authority  to  which  the 
provisions  of  the  seventy-eixth  and  eighty- 
ninth  sections  of  the  Public  Health  (boot- 
land)  Act,  1867,  respectively  apply,  a 
special  drainage  district  or  a  special  water 
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supply  district,  as  the  case  may  bo,  it 
shall  be  competent  to  snch  local  authority, 
upon  requisition,  as  herein-afber  provided, 
to  meet  and  consider  the  propriety  of 
altering  the  boundaries  of  any  such  special 
drainage  or  special  water  supply  district, 
and  to  resolve  upon  such  alteration  of 
boundaries  being  effected,  either  (1)  by 
enlarging  or  limiting  the  said  boundaries ; 
or  (2)  by  combining  two  or  more  such 
special  drainage  districts  or  special  water 
supply  districts  or  portions  thereof;  or 
(3)  by  enlarging  or  limiting  the  said 
boundaries  and  combining  two  or  more 
such  special  drainage  districts  or  special 
water  supply  districts  or  portions  thereof : 

(2. )  The  local  authority  shall  not  be  entitled 
to  meet  for  the  purpose  of  considering  the 
propriety  of  any  such  proposed  alteration 
of  Doundaries,  except  after  receiving  a 
reouisition  to  that  effect,  made  in  writmg 
ana  signed  by  at  least  ten  of  the  inhabi- 
tants of  the  district  of  the  local  authority ; 
but  upon  receiving  such  a  reouisition  it 
shall  be  bound  to  meet  for  sucn  purpose, 
and  twenty-one  clear  days  notice  of  the 
meeting  shall  be  given  to  the  members  of 
the  loc^  authority : 

(3.)  In  the  event  of  the  local  authority 
resolving  upon  any  such  alteration  of 
boundaries  as  aforesaid  its  resolution  shall 


bo  advertised,  and  shall  bo  subject  to 
appeal  and  review  in  like  manner  as  is  pro- 
vided by  sections  seventy-six  and  eighty- 
nine  of  the  first-mentioned  Act  in  regard 
to  advertising  and  appealing  against 
resolutions  as  to  the  formation  of  special 
drainage  districts  and  special  water  supply 
districts  under  that  Act :  Provided  tnat 
if  the  sheriff  or  sheriff  substitute,  as  the 
case  may  be,  shall  disapprove  of  the 
resolution  of  the  local  authority  he  may 
vary  the  same,  but  only  with  the  consent 
of  the  local  authority : 

(4.)  The  whole  provisions  of  the  first-men- 
tioned Act  applicable  to  special  drainage 
districts  and  special  water  supply  districts 
shall  be  applicable  mutatis  mutandis  to 
such  districts  when  altered  or  combined 
or  altered  and  combined  under  this  Act : 

(5.)  The  provisions  of  this  Act  shall  apply 
to  all  special  drainage  districts  and 
special  water  supply  districts,  whether 
formed  before  or  after  the  commencement 
of  this  Act,  or  alter  or  combined  or  altered 
and  combined  under  the  powers  conferred 
by  this  Act : 

(6.)  The  repeal  of  the  second-mentioned  Act 
shall  not  affect  anything  duly  done  or  any 
proceeding  pending  under  the  said  Act, 
but  such  proceeding  shall  bo  carried  on  as 
if  this  Act  had  not  passed. 


Chap.  12. 
Militia  Storehouses  Act,  1882. 


ABSTRACT  OF  THE  £NACTH£NTS. 

1.  Bepedl  of  so  much  of  s.  3.  of  17  ^  18  Vict.  c.  105.  <u  directs  the  investment  of  the  proceeds  of  the 

sale  of  militia  storehotises. 

2.  Such  proceeds  may  he  applied  to  any  purpose  to  which  county  rate  applicable. 

3.  Short  title. 


An  Act  to  amend  the  Law  relating  to 
the  application  of  moneys  arising  from 
the  sale  of  Militia  Storehouses. 

(19th  June  1882.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  So  much  of  section  three  of  the  Militia 
Law  Amendment  Act,  1854,  as  requires  the 
residue  of  the  purchase  money  arising  from 
the  sale  of  any  place  provided  for  keeping 
militia  stores  to  be  invested  in  the  public 
funds,  and  the  interest  thereof  applied  in  aid 
of  the  county  rate,  is  hereby  repealed. 


2.  Any  moneys  which  have  been  paid  to 
and  invested  by  or  shall  hereafter  be  paid  to 
the  treasurer  of  a  county  on  account  of  the 
proceeds  of  the  sale  of  any  place  provided  for 
Keeping  militia  stores,  ana  which  moneys 
shall  not  be  reauired  for  the  purposes  of  the 
said  Act,  may  do  applied  to  any  of  the  pur- 
poses to  which  money  raised  on  the  security 
of  the  county  rate  or  stock  is  applicable,  or 
the  same  may  be  invested  in  any  security 
upon  which  trustees  may  by  law  invest  trust 
moneys,  and  the  interest  applied  in  aid  of 
the  county  rate  or  stock,  as  shall  be  directed 
by  the  justices  of  the  county  in  quarter  sessions 
assembled. 

3.  This  Act  may  be  cited  as  the  Militia 
Storehouses  Act,  1882. 
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[chap.  13. 


Chap.  13. 
Arklow  Harbour  Act,  1882. 


ABSTRACT  OF  THE  ENACTMENTS. 

1.  SJiari  title. 

Advance  of  Money  and  Execution  of  Works. 

2.  Speeial  meeting  to  consider  as  to  cliarging  baronial  raies  with  loan. 

3.  Charge  upon  baronies.    Payment  to  WicJilow  Copper  Mine  Company.    Transfer  of  Satiour  i<j 

Board. 

4.  Authority  to  execute  works. 

6.  Special  meeting  to  consider  as  to  charging  town  rates  with  expenditure  in  excess  ofestiniale. 

6.  Payments  by  baronies. 

7.  Payments  by  town  of  Arklow. 

8.  Transfer  of  harbour  to  Harbour  Commissioners. 

Constitution  and  Powers  of  Harbour  Commissioners. 

9.  Incorporation  of  Harbour  Commissioners. 

10.  Appointment  and  election  of  the  several  Harbour  Commissioners,  originally  and  on  vacancies; 

tenure  of  office. 

11.  Incorporation  of  parts  of  10  ^  11  Vict.  c.  16. 

12.  Pouter  to  levy  tolls,  ^c. 

13.  Accounts  and  annual  report  of  Harbour  Commissioners. 
14f.  Incorporation  of  parts  of  10  4"  H  Vict.  e.  27. 

15.  Abatement  of  work  abandoned  or  decayed. 

16.  Lights  to  be  exhibited  during  construction  of  works. 

17.  Sui-vey  of  works  by  Board  of  Trade, 

18.  Lights  to  be  exhibited  on  permanent  works. 

39.  Bridge  to  be  maintained  for  purposes  of  tramway. 

20.  Application  of  tolls. 

21.  Powe)-s  of  Board  of  Works  prior  to  transfer  of  harbour.    Termination  of  powers  of  Treasury. 

22.  Saving  rights  of  the  Crbwn  in  the  foreshore. 

23.  Saving  rights  of  Crown  tinder  29  ^  30  Vict.  e.  62. 


An  Act  for  the  Improvement  of  Arklow 
Harbour.  (1 9th  June  1882.) 

"Whereas  by  an  Act  of  the  Parliament  of  Ire- 
land of  the  tnirty-second  year  of  the  reign  of 
George  the  Third,  chapter  twenty-four,  intituled 
An  Act  for  the  better  enabling  cer  tain.persons 
to  open  and  work  mines,  and  to  raise  coal, 
culm,  minerals,  and  fossils  in  this  kingdom, 
and  to  open  and  improve  the  harbour  of 
Arklow  in  the  county  of  Wicklow,  and  to 
'*  form  a  canal  from  the  said  harbour  of  Ark- 
low to  the  Meetings  Bridge,  and  to  extend 
the  same  towards  the  Kilkenny  collieries 
and  the  Glenmalur  mines,"  the  Hibernian 
Mine  Company  were  incorporated  with  divers 
powers  for  working  mines  and  for  opening  and 
improving  the  harbour  of  Arklow,  and  for 
making  and  maintaining  canals  and  navigation 
works,  with  power  to  take  tolls,  rates,  and 
duties  for  vessels  u.«ing  their  harbours  and 
canals : 
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And  whereas  by  an  Act  passed  in  the  twenty- 
sixth  year  of  the  reign  of  Her  Majesty  the 
Queen,  intituled  "An  Act  for  the  Amalgim*- 
*  *  tion  of  the  Hibernian  Mine  Company  with 
**  the  Wicklow  Copper  Mine  Company  (Limi- 
•*  ted),  and  for  other  purposes ;"  after  recitiDg 
amongst  other  things  the  said  Act,  and  thattht 
property  of  the  Hibernian  Company  comprised 
the  quays  of  the  harbour  of  Arklow^  with  all 
the  wharves  and  buildings  thereon  held  in  fee : 
and  that  the  Hibernian  Company  had  expended 
more  than  seventeen  thousand  pounds  on 
works  for  the  improvement  of  the  said  harbour 
and  for  making  it  fit  for  the  reception  of  vessel 
and  the  landing  and  shipping  of  goods ;  and 
reciting  that  on  the  second  day  of  FebruaiT 
one  thousand  eight  hundred  and  fifty-eight  the 
Wicklow  Copper  Mine  Company  was  registered 
under  the  Joint  Stock  Compames  Act,  1856,  v 
a  Company  with  limited  liability ;  and  that  the 
two  Companies  were  desirous  and  it  was  expe- 
dient that  the  two  Compames  and  their  respec> 
tive  undertakings,  property,  and  effects  should 
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be  amalgamated,  it  is  enacted  that  on  the  first 
day  of  September  one  thousand  eight  hundred 
and  sixty-three  the  two  Companies  should  be 
thereby  amalgamated  into  a  new  Company, 
which,  by  the  name  **  the  Wicklow  Copper 
"  ]&iine  Company,"  should  be  one  body  corpo- 
rate with  the  powers  thereby  given;  and  that 
the  recited  Act  of  the  Parliament  of  Ireland 
of  the  thirty-second  year  of  George  the  Third, 
chapter  twenty -four,  relating  to  the  Hibernian 
Company  should  be  repealed,  and  that  all  the 
estates  and  property,  including  the  harbour  of 
Arklow,  of  which  the  two  Companies  respec- 
cively  were  seised  or  possessed,  should  be 
vested  in  the  Wicklow  Copper  Mining  Com- 
pany: 

Ajid  whereas  one  of  the  objects  for  which 
the  Wicklow  Copper  Mine  Company  was  in- 
corporated was  the  maintauiing,  repairing, 
and  improving  of  the  harbour  of  Arklow,  and 
the  channel,  embankments,  piers.  Quays, 
wharves,  buildings,  and  other  works  ana  con- 
veniences of  and  connected  with  the  harbour, 
and  the  regulating  and  controlling  of  the  user 
of  the  same,  and  for  any  of  those  purposes ; 
and  also  for  the  purpose  of  erecting  sluices 
and  other  works  for  the  improvement  of  the 
said  harbour  the  Company  may  at  all  times 
use  the  bridge  of  Arklow,  provided  they  make 
good  any  injury  the  bridge  may  sustain  by 
their  operations : 

And  whereas  the  said  harbour  of  Arklow  is 
an  important  station  and  place  of  refuge  for 
vessels  employed  in  prosecuting  the  sea 
fisheries  on  the  east  coast  of  Ireland,  but  the 
said  harbour  has  of  late  years  been  gradually 
silting  up,  and  a  bar  is  frequently  formed 
across  the  entrance  thereto,  whereby  its  value 
and  usefulness  are  materially  injurea: 

And  whereas  it  is  expedient  that  the  said 
harbour  should  be  deepened,  extended,  and 
otherwise  improved,  and  the  Wicklow  Copper 
Mine  Company,  being  unable  to  undertake 
the  execution  of  the  necessary  works  for  that 
purpose,  have  agreed,  in  consideration  of  the 
sum  of  five  thousand  pounds,  to  be  paid  as 
herein-after  mentioned,  to  transfer  to  the 
Commissioners  of  Public  Works  in  Ireland  (in 
this  Act  referred  to  as  *'  the  Board,")  all  their 
estate,  interest,  and  property  in  the  said  har- 
bour of  Arklow,  and  the  quays,  wharves,  and 
buildings  connected  therewith,  as  the  same 
are  delineated  in  red  in  the  tracing  now  de- 
posited in  the  office  of  the  Board  of  Works  in 
Dublin,  and  to  which  the  seal  of  the  Board 
has  been  affixed,  and  all  their  rights  in  the 
same: 

And  whereas  it  is  expedient  that  the  Board 
should  be  authorised  to  undertake  the  execu- 
tion of  the  said  works,  and  for  that  purpose 
to  advance  by  way  of  grant  the  sum  of  fifteen 


thousand  pounds,  being  one  moiety  of  the 
estimated  cost  thereof,  and  to  advance  by  way 
of  loan,  on  the  security  provided  by  this  Act, 
the  sum  of  twenty  thousand  pounds,  being  five 
thousand  pounds  for  the  price  to  be  paid  to 
the  Wicklow  Copper  Mine  Company,  together 
with  the  other  moiety  of  the  estimated  cost  of 
the  said  works ;  and,  if  by  reason  of  unforeseen 
circumstances  the  said  estimated  sum  proves 
insufficient  for  the  full  completion  of  the 
works,  to  advance  by  way  of  further  loan  on 
the  security  of  the  rates  leviable  by  the  Town 
Commissioners  of  the  town  of  Arklow  such 
sum  as  may  be  necessary  for  that  purpose : 

And  whereas  the  objects  of  this  Act 
cannot  be  attained  without  the  authority  of 
Parliament : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows ; 

1.  This  Act  may  be  cited  as  the  Arklow 
Harbour  Act,  1882. 

Advance  of  Money  and  Execution  of  Works. 

2.  A  special  meeting  shall  be  held  in  the 
Court  House  in  Arklow  on  some  day  to  be 
appointed  by  the  Board  within  two  months 
after  the  passing  of  this  Act,  of  the  justices 
and  associated  cesspayers,  entitled  to  attend 
at  the  presentment  sessions  of  the  baronies  of 
Arklow  and  Ballinacor  South  in  the  county  of 
Wicklow,  and  of  Gorey  in  the  county  of 
Wexford.  Notice  of  such  meeting  shall  be 
given  once  in  each  of  two  consecutive  weeks 
before  the  day  fixed  for  the  same  in  two  or 
more  newspapers  circulating  in  each  of  the 
counties  of  Wicklow  and  Wexford.  At  such 
meeting  a  person  nominated  by  the  Board 
shall  preside,  and  the  justices  and  associated 
cesspayers  for  each  barony  shall  separately 
declare  their  opinion  as  to  the  expediency  of 
charging  the  rates  of  the  barony  with  the 
repayment  of  the  whole  or  of  a  specified  part 
of  the  said  loan  of  twenty  thousand  pounds* 
with  interest  thereon,  payable  in  the  manner 
appearing  in  this  Act. 

if  the  justices  and  associated  cesspayers  of 
one  only  of  the  baronies  declare  their  opinion 
to  be  in  favour  of  such  charge,  they  shall  then 
proceed  to  declare  their  desii*e  as  to  the  period 
(not  exceeding  fifty  years)  within  whicui  the 
loan  should  be  made  repayable,  having  regard 
to  the  rate  of  interest  fixed  b^  the  Treasury, 
by  their  minute  dated  the  sixteenth  day  of 
August  one  thousand  eight  hundred  and 
seventy-nine,  for  loans  to  which  section  two  of 
the  Public  Works  Loans  Act^  1879,  applies. 
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If  the  justices  and  associated  cesspayers  of 
more  than  one  of  the  baronies  declare  their 
opinion  to  be  in  favour  of  such  charge,  they 
shall  proceed  jointly  to  declare  their  desire  as 
to  such  period  of  repayment,  having  regard 
to  the  considerations  aforesaid. 

The  chairman  presiding  at  the  meeting 
shall,  by  taking  a  vote  in  such  manner  as  he 
thinks  fit,  ascertain  and  report  to  the  Board 
what  are  the  resolutions  of  the  justices  and 
associated  cesspayers  with  reference  to  the 
loan. 

3.  If  the  Commissioners  of  Her  Majesty's 
Treasury  (in  this  Act  referred  to  as  the 
Treasury)  are  satisfied  with  the  security  ofiered 
by  the  justices  and  associated  cesspayers  of 
the  three  baronies  or  of  any  of  them  at  such 
meeting,  they  may  authorise  the  Board  to 
carry  this  Act  into  effect,  and  to  advance  out 
of  the  moneys  placed  in  their  hands  by  Parlia- 
ment the  sum  of  fifteen  thousand  pounds  by 
way  of  grant,  and  the  sum  of  twenty  thousand 
pounds  by  way  of  loan,  and  may  by  order 
declare  the  said  baronies  or  some  or  one  of 
them  to  be  charged  with  the  payment  of  the 
said  sum  of  twentv  thousand  pounds,  and 
interest.  In  case  the  justices  and  associated 
cesspayers  of  one  only  of  the  said  baronies 
have  agreed  to  charge  the  rates  of  the  barony 
with  the  payment  of  the  loan,  the  order  shall 
declare  tnat  barony  only  to  be  charged.  In 
case  the  justices  and  associated  cesspayers  of 
more  than  one  barony  have  agreed  to  charge 
the  rates  of  the  baronies  with  the  payment  of 
specified  portions  of  the  loan,  the  order  shall 
apportion  the  charge  upon  the  same  baronies 
accordingly.  The  barony  or  baronies  declared 
by  such  order  to  be  charged  with  any  pay- 
ments shall  by  virtue  of  this  Act  become 
charged  with  such  payments  accordingly. 

All  sums  declared  by  the  Treasury  to  be 
charged  upon  any  barony  shall  be  repayable 
within  Bucn  period  as  the  Treasury  may  at 
their  discretion  determine,  at  such  rate  of 
interest  as  the  Treasury  have  fixed  for  loans 
to  which  section  two  of  the  Public  Works 
Loans  Act,  1879,  applies ;  and  otherwise 
upon  the  same  terms  and  conditions  as  apply 
to  loans  made  by  the  Board  for  purposes  like 
to  the  purposes  of  this  Act,  under  the  Act  of 
the  session  of  the  first  and  second  years  of  the 
reign  of  King  William  the  Fourth,  chapter 
thirty- three,  intituled,  **  An  Act  for  the  Ex- 
**  tension  and  Promotion  of  Public  Works  in 
"  Ireland." 

The  Board  may,  upon  being  so  authorised, 
out  of  any  moneys  placed  in  their  hands  by 
Parliament,  lodge  in  the  Bank  of  Ireland  to 
the  credit  of  the  Wicklow  Copper  Mine  Com- 
pany the  sum  of  five  thousand  pounds. 


On  such  lodgment  being  made  all  the  said 
harbour  of  Arklow,  and  the  lands,  pierB, 
quays,  wharves,  and  buildings  thereof,  or  in 
any  manner  connected  therewith  (in  this  Act 
referred  to  as  the  harbour),  as  the  same  are 
delineated  in  red  in  the  tracing  now  deposited 
in  the  office  of  the  Board  in  Dublin,  and  to 
which  the  seal  of  the  Board  has  bcsen  affixed 
(subject,  however,  to  the  reservation  herein- 
after contained),  and  all  rights  and  easementi 
connected  therewith,  shall  be  and  the  same 
are  hereby  transferred  to  and  vested  in  the 
Board  of  Works  for  the  purposes  herein-after 
mentioned ;  discharged  from  all  estates,  rights, 
titles,  charges,  and  incumbrances  whatsoever 
of  the  Wicklow  Copper  Mine  Company,  and 
of  every  other  person,  other  than  those  of  Her 
Majesty,  her  heirs  and  successors : 

Provided,  however,  that  the  tnunwajs,  turn- 
tables, and  weighing  houses  belonging  to  the- 
Wicklow  Copper  Mine  Company  in  connexioi: 
with  the  harbour,  existing  at  the  time  of  the 
passing  of  this  Act,  shall  remain  vested  in  the 
Company,  with  the  exclusive  right  to  use  the 
same. 

4.  The  Board  may  proceed  with  all  nec&f- 
sary  works  for  deepening,  extending,  aci 
improving  the  harbour,  and  with  such  otLer 
works  appertaining  thereto,  as  they  xnaj  deem 
fit  and  proper  ;  and  for  that  purpose,  may  dj 
any  matter  or  thing  and  shall  have  and  mar. 
if  the^  think  fit,  exercise  any  right,  power,  or 
authority,  with  reference  to  such  works  wind 
thev  might  do,  or  would  have  if  the  work  were 
undertaken  by  them  under  the  proTisioss  cf 
the  Act  of  the  session  of  the  ninth  and  tenth 
years  of  the  reign  of  Her  present  Majesty. 
chapter  three,  and  any  Act  amending  thi 
same,  and  may  expend  for  that  purpose,  out  of 
the  moneys  placed  in  their  hands  \>j  Parlis- 
ment,  any  sum  not  exceeding  the  sum  v: 
thirty  thousand  pounds. 

5.  If  at  any  time  before  the  completion  c: 
the  said  works  the  Board  reports  to  tL<: 
Treasury  that  it  would  be  desirable  to  expeni 
any  further  sum  in  excess  of  the  sum  of  thirtr 
thousand  pounds  for  the  completion  of  tht- 
works,  and  recommends  that  a  loan  should  be 
ofiered  for  that  purpose  upon  the  security 
herein-after  mentioned,  and  the  Treascrr 
thinks  fit  to  sanction  such  loan,  then  a  speci&I 
meeting  of  the  Town  Commissioners  of  thv 
town  of  Arklow  shall  be  held  on  aatae  day  tc 
be  appointed  by  the  Board,  at  which  the  Towzj 
Commissioners  shall  declare  their  opinion  afr 
to  the  expediency  of  charging  the  rates  of  tb-. 
town  witn  the  repayment  of  such  farther  loss 
as  may  be  ofi*ered  to  be  advanced  by  the  Boarc 
for  the  completion  of  the  hi^bour  in  excess  cl 
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the  sum  of  thirty  thoasand  pounds,  or  with 
gach  Umited  sum  for  the  like  purpose  as  the 
Town  Gomnussioners  think  proper  to  approve. 

For  the  aflsistance  of  the  Town  Commis- 
sioners,  a  person  nominated  hy  the  Board  shall 
be  present  at  such  meeting. 

If  the  Town  Commissioners  pass  a  resolution 
in  favour  of  such  charge,  the  Treasury  may  by 
order  declare  all  property  in  the  town  rate- 
able by  the  Town  Commissioners  under  the 
powers   conferred    on    them    by  the    Towns 
Improvement     (Ireland)    Act,    1854,    to    be 
charged  with  the  payment  of  the  whole  of 
sach  further  loan  and  interest,  or  with  such 
limited  sum  and  interest  as  the  Town  Com- 
missioners   shall,  bv  their    resolution,    have 
approved.    And  sucn  rateable  property  shall 
bj  virtue  of  this  Act  become  charged  with 
sach  payment  accordingly.    All  sums  declared 
bjr  the  Treasury  to  be  charged  upon  the  town 
ehall  be  repayable  within  such  period  as  the 
Treasury  may  at  their  discretion  determine, 
at  such  rate  of  interest  as  the  Treasury  have 
fixed  for  loans  to  which  section  two  of  the 
Public  Works  Loans  Act,  1879,  applies ;  and 
otherwise  upon  the  same  terms  and  conditions 
as  apply  to  loans  made  by  the  Board  for  pur- 
poses like  to  the  purposes  of  this  Act,  under 
the  Act  of  the  session  of  the  first  and  second 
years  of  the  reign  of  King  William  the  Fourth, 
chapter  thirty-three,  intituled,  **  An  Act  for 
"  the  Extension    and   Promotion  of   Public 
•*  Works  in  Ireland." 

6.  On  the  completion  of  the  works,  or  at 
SQch  other  time  as  the  Treasury  may  direct, 
the  Board  shall  make  an  order  declaring  the 
sums  payable  by  the  said  baronies,  or  some  or 
one  of  them,  on  account  of  the  loan  referred  to 
in  this  Act. 

Such  sums  shall  be  raised  from  time  to  time 
hy  grand  jury  presentments,  the  first  of  which 
shall  be  made  at  the  assizes  next  after  the 
making  of  the  order  by  the  BoJ^rd. 

And  the  Board  shall,  before  each  assizes, 
make  out  a  certificate  for  each  of  the  counties 
of  Wicklcw  and  Wexford,  or  for  one  of  them, 
as  the  case  may  be,  specifying  the  amount  then 
payable  by  any  barony  in  such  county  under 
this  Act.  The  Board  shall  transmit  the  certi- 
ficate  to  the  secretary  of  the  grand  jury  of  the 
connty,  to  be  laid  before  the  grand  jury,  and 
thereupon  the  grand  jury  shall,  without  any 
prerioQs  application  to  presentment  sessions, 
jDAke  a  presentment  for  the  amount  specified 
in  8uch  certificate  as  payable  by  the  barony  or 
baronies  therein  specified ;  and  in  default  of 
such  presentment  the  amount  shall  be  raised 
by  an  order  of  the  judge  of  assize,  which  shall 
have  the  force  of  a  presentment. 

The  amount  raised  in  such  presentment  shall 


be  paid  to  the  Board  in  such  manner  as  the 
Treasury  may  from  time  to  time  direct. 

7.  In  case  any  further  loan  in  excess  of  the 
estimated  sum  of  thirty  thousand  pounds  has 
been  advanced  by  the  Board  for  the  completion 
of  the  harbour,  and  the  rateable  property  in 
the  town  of  Arklow  has  been  declarea  by  the 
order  of  the  Treasury  to  be  charged  with  the 
payment  of  any  sum  on  account  thereof,  the 
Board  shall,  on  the  completion  of  the  works, 
or  at  such  other  time  as  the  Treasury  may 
direct,  make  an  order  declaring  the  sums  pay- 
able by  the  town  on  account  of  such  further 
loan.  The  Board  shall  annually,  or  at  such 
intervals  as  they  think  fit,  make  out  a  certifi- 
cate specifying  the  amount  then  payable  by 
the  town  under  this  Act.  The  Board  shall 
transmit  the  certificate  to  the  town  clerk  to  be 
laid  before  the  Town  Commissioners.  The 
sums  specified  in  such  certificate  shall  be 
raised  from  time  to  time  by  the  Town  Com- 
missioners, by  a  special  rate,  to  be  in  ad(Ution 
to  any  rates  which  they  are  empowered  to 
make  under  the  Towns  Improvement  (Ireland) 
Act,  1854.  The  provisions  of  the  said  Act 
relative  to  the  making  and  enforcement  of 
rates,  and  the  partial  exemption  of  certain 
classes  of  property,  shall  apply  to  any  rate 
made  under  this  Act. 

Every  certificate  of  the  Board  under  this 
Act  shall  be  conclusive  evidence  of  all  facts 
and  circumstances  necessary  to  authorise  the 
making  of  it. 

8.  Upon  the  completion  of  the  works  autho- 
rised to  be  constructed  by  the  Board  under 
this  Act,  or  at  such  other  time  as  the  Treasury 
may  direct,  the  Board  may,  with  the  consent 
of  the  Treasury,  by  order  under  their  seal, 
declare  that  the  harbour  shall  from  a  time  to 
be  named  in  such  order  be  vested  in  the  Har- 
bour Commissioners  constituted  under  this 
Act ;  and  thereupon  the  harbour,  and  all  the 
property  connected  therewith  by  this  Act 
transferred  to  the  Board  shall,  without  any 
conveyance  thereof,  be  transferred  to  and 
vested  in  the  Harbour  Commissioners,  for  the 
purposes  of  this  Act. 

Constitution  and  Powers  of  Harbour 
Commissioners. 

9.  For  the  purposes  of  this  Act  there  shall 
be  BEarbour  Commissioners,  not  exceeding 
seven  in  number,  which  Commissioners  and 
their  successors  are  hereby  constituted  a  body 
corporate  by  the  name  of  the  Arklow  Harbour 
Commissioners,  and  by  that  name  shall  be  one 
body  corporate,  with  perpetual  succession  and 
a  common  seal,  and  witn  power  to  purchase, 
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take,  hold,  and  dispose  of  land  and  other  pro- 
perty for  the  purposes  but  sufeject  to  the 
restrictions  of  this  Act. 

10.  The  appointment  and  election  of  the 
several  Commissioners  forming  the  Harbour 
Commission,  and  their  tenure  of  office,  shall 
be  regulated  as  follows : — 

(1.)  One  Commissioner  shall  be  appointed 
by  the  Treasury ;  one  Commissioner  shall 
be  appointed  hj  each  barony  upon  which 
any  cmarge  is  imposed  under  this  Act; 
and   three    Commissioners    shall  be  ap- 
pointed by  the  Town  Commissioners  of 
the  town  of  Arklow:  Provided,  that  if 
only    one    barony    becomes    chargeable 
unaer  this  Act,  that  barony  shall  appoint 
two  Commissioners ;    and  in  that  event, 
and  also  in  the  event  of  only  two  baronies 
becoming  chargeable  under  this  Act,  the 
number  of  Commissioners  to  be  appointed 
by  the  Town  Commissioners  of  the  town 
of  Arklow  shall  be  reduced  to  two : 
(2.)  The  first  appointment  of  each  such  Com- 
missioner    shall  be  made  within  twelve 
months  after  the  passing  of  this  Act.   The 
appointment    of   a    Commissioner   for  a 
barony  shall  be  made  by  the  justices  and 
associated  cesspayers    of   the  barony  at 
any  ordinary  presentment  sessions  held 
for  that  barony : 
(3.)  Each  vacancy  in  the  office  of  any  Com- 
missioner shall  be  filled  up  by  an  appoint- 
ment made  by  the  same  authority  as  ap- 
pointed or  was  entitled  to  appoint  the 
vacating  Commissioner : 
(4.)  Each  appointment  of  any  Commissioner 
shall  be  determinable  at  any  time  by  the 
authority  which  appointed  that  Commis- 
sioner, and  (subject  thereto  and  to  the 
other  provisions   of  this   Act)  shall   be 
operative  for  five  years  and  thenceforth 
until  the  next  ordinary  meeting  of  the 
authority  which  appointed  him ;   but  at 
the  end  of  the  term  of  five  years  an  out- 
going Commissioner  shall  be  capable  of 
re-appointment : 
.(5.)  In  case  the  Town  Commissioners  of  the 
town  of  Arklow  fail  to  make  any  appoint- 
ment, which  they  are  from  time  to  time 
required  to  make  in  conformity  with  this 
Act,  within  one  month  after  being  re- 
quired by  the  Treasury  to  do  so,  and  in 
case  the  justices  and  associated  cesspayers 
of  any  barony  fail  to  make  any  such  ap- 
pointment at  the  next  ordinary  present- 
ment sessions  for  the  barony  after  they 
have  been  required  by  the  Treasury,  by 
notice  addressed  to  the  secretary  of  the 
grand  jury  of  the  county,  to  do  so,  then 
the  Treasury,  instead  of  the  authority  so 


failing,  shall  for  that  turn  appoint  a  Com- 
missioner or  Commissioners.  The  powers 
of  the  Commissioners  shall  not  be  depen- 
dent upon  the  whole  number  of  Commis- 
.  sioners  being  at  any  one  and  the  same 
time  in  office. 

11.  The  Commissioners  Clauses  Act,  1847, 
shall  be  incorporated  with  this  Act,  and  shall 
(so  far  as  the  same  may  be  applicable  and  not 
inconsistent  with  any  of  the  provisions  of  this 
Act)  apply  to  the  Harbour  Commissioners  (for 
the  purposes  of  which  Act  this  Act  shall  be 
deemed  to  be  the  special  Act);  except  the 
clauses  with  respect  to  accounts  and  byelaws, 
and  recovery  of  damages  and  penalties ;  and 
section  one  hundred  and  nine  thereof  shall  be 
read  as  subject  to  the  provisions  of  this  Act 
expressly  affecting  such  of  the  rights  or  things 
therein  mentioned  as  are  specified  in  tlus 
Act ;  and  with  reference  to  section  thirty-nine, 
the  prescribed  number  (forming  a  quorum)  of 
the  Commissioners  shall  be  three. 

12.  It  shall  be  lawful  for  the  Harbour  Com- 
missioners to  levy  or  cause  to  be  levied  and 
paid  for  the  use  of  the  harbour  such  tolls, 
wharfage  rates,  licence  duties,  and  charges 
as  the  Treasury  shall  from  time  to  time 
approve  of. 

The  power  vested  by  this  section  in  the 
Harbour  Commissioners  shall,  immediately 
after  the  passing  of  this  Act,  and  until  the 
transfer  of  the  harbour  to  the  Harbonr 
Commissioners,  be  vested  in  the  Board. 

13.  The  accounts  of  the  receipts,  expendi- 
ture, credits,  and  liabilities  of  the  Harbour 
Commissioners  shall  be  kept  and  audited,  and 
the  same,  or  proper  abstracts  thereof,  shall  be 
published,  in  such  form  and  manner,  and  at 
such  times  as  the  Treasury  from  time  to  time 
directs  or  approves ;  and  a  proper  abstract  of 
all  such  accounts,  together  with  a  report  of 
the  Harbour  Commissioners  on  their  pro- 
ceedings, and  on  the  works  executed  by  them, 
and  on  the  state  of  the  harbour,  shall  be 
annually  furnished  by  them  to  the  Treasury, 
who  shall  lay  the  same  before  both  Houses  of 
Parliament. 

14.  The  provisions  of  the  Harbours,  Docks, 
and  Piers  Clauses  Act,  1847,  with  respect 
to  watchhouses,  boathouses,  warehouses  and 
cranes,  and  legal  quays ;  and  with  respect  to 
the  rates  to  be  tak^n  by  the  undertakers  and 
exemption  therefrom;  and  with  respect  to 
the  collection  of  rates;  and  with  respect  to 
harbour  masters,  dock  masters,  and  pier 
masters ;  and  with  respect  to  the  discharge  of 
cargoes  and  removal  of  goods;  and  with 
respect  to  the  protection  of  the  harbour,  dock, 
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and  pier;  and  with  tespect  to  ligbthouses, 
beacons,  and  buoys ;  and  with  respect  to  bye* 
laws;  and  with  respect  to  the  recovery  of 
damages  and  penalties;  and  also  sections 
twelve  and  thirteen  of  the  said  Act  as  the 
same  are  amended  by  any  Act  or  Acts,  shall 
be  incorporated  with  this  Act,  so  far  as  the 
same  may  be  applicable  and  not  inconsistent 
with  any  of  the  provisions  of  this  Act,  and  for 
the  purpose  of  such  incorporation  this  Act 
shall  be  deemed  to  be  the  special  Act,  and  the 
Board  until  the  transfer  of  the  Harbour  to  the 
Harbour  Commissioners  shall  be  taken  to 
mean  the  undertakers,  and  after  such  transfer 
the  Harbour  Commissioners  shall  be  taken  to 
mean  the  undertakers;  Provided,  that  the 
rates  to  be  fixed  by  the  Harbour  Commis- 
sioners shall  be  subject  to  the  approval  of  the 
Treasury. 

15.  If  a  work  constructed  by  the  Board  or 
the  Harbour  Commissioners,  on,  in,  over, 
through,  or  across  tidal  lands  or  a  tidal  water 
is  abandoned  or  suffered  to  fall  into  decay,  the 
Board  of  Trade  may  abate  and  remove  the 
work  or  any  part  of  it,  and  restore  the  site 
thereof  to  its  former  condition  at  the  expense 
of  the  Board  or  Harbour  Commissioners,  and 
the  amount  of  such  expense  shall  be  a  debt  duo 
from  the  Board  or  Harbour  Commissioners  to 
the  Crown,  and  recoverable  accordin^lv  with 
costs,  or  the  same  may  be  recovered  with  costs 
as  a  penalty  is  recoverable  from  the  Board  or 
Harbour  Commissioners. 

16.  The  Board  or  the  Harbour  Commis- 
sioners shall  on  or  near  the  works  below  high- 
water  mark  hereby  authorised,  during  the 
whole  time  of  the  construction,  altering,  or 
extending  thereof,  exhibit  and  keep  burning  at 
their  own  expense  every  night  from  sunset  to 
sunrise  such  tights  (if  any)  as  the  Board  of  Trade 
from  time  to  time  requires  or  approves,  and 
(notwithstanding  the  enactments  for  the  time 
being  in  force  respecting  lighthouses)  shall 
also  on  or  near  the  work  when  completed 
always  maintain,  exhibit,  and  keep  burning  at 
their  own  exnense  every  night  from  sunset  to 
sunrise  such  lights  (if  any)  for  the  fpiidance  of 
ships  as  the  Board  of  Trade  from  time  to  time 
requires  or  approves. 

If  the  Boera  or  the  Harbour  Commissioners 
fail  to  comply  in  any  respect  with  the  provi- 
sions of  the  present  section,  they  shall  for  each 
night  in  which  they  so  fail  be  liable  to  a 
penalty  not  exceeding  twenty  pounds. 

17.  If  at  any  time  the  Board  of  Trade  deems 
it  expedient  for  the  purposes  of  this  Act  to 
order  a  survev  and  examination  of  a  work  con- 
stmcted  by  the  Board  or  the  Harbour  Com- 


missioners on,  in,  over,  through,  or  across 
tidal  lands  or  tidal  water,  or  of  the  intended 
site  of  any  such  work,  the  Board  or  the 
Harbour  Commissioners  shall  defray  the  ex- 
pense of  the  survey  and  examination,  and  the 
amount  thereof  shall  be  a  debt  due  from  the 
Board  or  the  Harbour  Commissioners  to  the 
Crown  and  be  recoverable  accordingly  with 
costs,  or  the  same  may  be  recovered  with  costs 
as  a  penalty  is  recoverable  from  the  Board  or 
the  Harbour  Commissioners. 

18.  The  Harbour  Commissioners  shall  at  the 
outward  extremity  of  the  works  of  Arklow 
Harbour  exhibit  and  keep  burning  from  sunset 
to  sunrise  such  light  or  lights  (if  any)  as  the 
Commissioners  of  Irish  Lights  shall  from  time 
to  time  require. 

19.  The  swivel  bridge  on  the  north  side  of 
the  harbour  shall  be  maintained  by  the  Har- 
bour Commissioners  as  an  opening  bridge. 
And  the  Wicklow  Copper  Mine  Company  shall 
have  a  right  of  way  over  the  same  for  the  pur- 
poses of  their  tramways  and  general  business, 
subject  to  any  rules  or  byelaws  of  the  Harbour 
Commissioners. 

20.  The  tolls,  rates,  and  charges  payable 
under  the  provisions  of  this  Act  snadl  be 
applied  by  tne  Harbour  Commissioners  from 
time  to  time  in  repairing  and  maintaining  the 
harbour,  and  the  overplus  thereof,  if  any,  shall 
be  applied  for  indemnifying  any  barony  charge- 
able with  any  payment  under  this  Act  against 
such  charge  or  liability  and  for  indemnifying 
the  town  of  Arklow  if  it  becomes  chargeable 
with  any  payment  under  this  Act  against  such 
charge  or  liability,  in  such  manner  as  may 
from  time  to  time  be  directed  by  the  Treasury, 
and  subject  to  the  aforesaid  provisions  shall  be 
applied  in  such  manner  as  may  from  time  to 
time  be  directed  by  the  Treasury. 

21.  All  the  rights  and  powers  conferred  by 
this  Act  upon  the  Harbour  Commissioners 
shall,  until  the  date  of  the  transfer  of  the  har- 
bour to  the  Harbour  Commissioners  under 
this  Act,  be  vested  in  the  Board.  Whenever 
the  whole  amount  of  the  loan  or  loans  advanced 
fay  the  Board  under  this  Act  is  discharged  the 
Treasury  may,  if  they  think  fit,  by  order 
transfer  to  any  public  body  or  person  the 
right  conferred  on  them  by  this  Act  to  appoint 
a  Harbour  Commissioner;  and  upon  the 
making  of  such  order  all  the  other  rights  and 
powers  in  relation  to  the  harbour  vested  in 
the  Treasury  under  this  Act  shall  cease  and 
determine. 

22.  Nothing  contained  in  this  Act  shall 
authorise  the  Board  or  the  Harbour  Gommis- 
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sioners,  to  take,  use,  or  in  any  manner  inter- 
fere with  any  portion  of  the  shore  op  bed  of 
the  sea,  or  of  any  river,  channel,  creek,  bay, 
or  estuary,  or  any  right  in  respect  thereof, 
belonging  to  the  Queen's  most  Excellent 
Majesty  in  right  of  Her  Crown,  and  under  the 
management  of  the  Board  of  Trade,  without 
the  previous  consent  in  writing  of  the  Board 
of  Trade  on  behalf  of  Her  Majesty  (which  con- 
sent the  Board  of  Trade  may  give) ;  neither 
shall  anything  contained  in  this  Act  extend  to 
take  away,  prejudice,  diminish,  or  alter  any  of 
of  the  estates,  rights,  privileges,  powers,  or 


authorities  vested  in,  or  enjoyed,  or  exercise- 
able  by  the  Queen's  Majesty,  her  hein  or 
successors. 

23.  Nothing  contained  in  this  Act,  or  to  be 
done  under  the  authority  thereof,  shall  in  any 
manner  affect  the  title  to  any  of  the  subjects, 
or  any  rights,  powers,  or  authorities,  men- 
tioned in  or  reserved  by  sections  twenty-one 
and  twenty-two  of  the  Crown  Lands  Act,  1S6^>. 
and  belonging  to  or  exerciseable  on  behalf  of 
Her  Majesty,  her  heirs  or  successors. 


Chap.  14. 
Metropolis  Management  and  Baild'mg  Acts  (^Amendment)  Actj  1882. 


ABSTRACT  OF  THE  ENACTUENTS. 


1.  Short  title, 

2.  Limit  of  Act. 

3.  Division  of  Act  into  four  'parts. 


PAET  I. 


PAET  II. 

4.  Metropolis  Manage^nent  Acts  and  Part  II.  of  Act  to  he  construed  as  one  AcL 

5.  Power  to  Board  to  name  and  nwriber  streets  in  default  of  vestries,  8fc,  in  complying  wOh  order  cf 

Board. 

6.  Preventing  obstructions  of  streets. 

7.  Provisions  as  to  new  streets. 

8.  Provisions  restricting  in  certain  cases  the  laying  out  of  streets  for  foot  traffic  only, 

9.  Board  may  annex  and  enforce  conditions  as  to  space  to  he  left  open  where  hwUdingis  erected  ieyoni 

the  general  or  regular  line  ofhuilding. 
10.  Power  to  Board  to  exercise  powers  of  vestries  and  district  hoards  under  a.  75  o/  25  ^  26  Vict*  c  102. 
with  respect  to  buildings,  Sfc.  erected  heyond  general  line  of  buildings. 


PART  III. 

11.  The  Metropolitan  Building  Act  and  PaH  HI.  of  Act  to  be  construed  as  one  AeL 

12.  Board  may  impose  condition  requiring  removal  of  iron  or  other  buildings  of  a  temporary  ekaraiier 

within  certain  period. 

13.  Temporary  or  movable  wooden  structures  or  erections  not  to  be  erected  without  license  of  Board. 

14.  As  to  open  spaces  to  dwellings. 

16.  Conversion  of  houses,  ^c.  into  pubUc  huHdings. 

16.  Amendment  of  provisions  o/18  ^  19  Vict,  c,  122.  s.  21  with  respect  io  hot  water  pipes, 

17.  Dilapidated  and  neglected  buildings. 

18.  Provisions  for  better  securing  payments  to  Board  of  expenses  inewrred  by  Board  in  reeipect  cf 

dangerous  or  neglected  structures. 

19.  As  to  swnvmonses  and  notices  in  the  cases  of  dangerous  or  neglected  structitres. 

20.  Proceedings  as  to  irregular  buildings,  Sfc. 

21.  Provisions  oa  to  settlement  of  differences  between  building  and  adjoining  owners. 
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PART  lY. 

22.  Becovery  of  penalties, 

23.  Exceptions  from  Metropolis  Management  Ads  extended  to  this  Act. 

24.  Exertions  from  Metropolitan  Building  Acts  extended  io  this  Act, 

25.  Ad  not  to  apply  to  the  Inner  and  Middle  Temple,  Sfo, 

26.  Si.  6,  7,  8,  and  13  not  to  apply  to  city  of  London, 

27.  Expenses  of  Act, 


An  Act  to  confer  further  powers  upon 
the  Metropolitan  Board  of  Works 
with  respect  to  Streets  and  Buildings 
in  the  Metropolis.     ( 1 9th  June  1882.) 

Whereas  it  is  expedient  to  provide  for  the 
better  management  of  the  metropolis  by  con- 
ferring further  powers  upon  the  Metropolitan 
Board  of  Works  (in  this  Act  referred  to  as 
*•  the  Board  ")  with  respect  to  the  management 
cf  existing  streets  and  the  formation  of  now 
streets,  and  the  regulation  of  buildings  and 
structures  in  the  metropolis  : 

And  whereas  for  the  purposes  aforesaid  it  is 
expedient  to  auicnd  the  Metropolis  Manage- 
ment Act,  1855,  the  Metropolitan  Building 
Act,  1855,  and  the  Acts  amending  the  same 
respectively : 

And  whereas  the  objecU  aforesaid  cannot  be 
effected  without  the  authority  of  Parliament : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same^  as 
follows : 

PAET  I. 

1.  This  Act  may  be  cited  for  all  purposes  as 
the  Metropolis  Management  and  Building 
Acts  (Amendment)  Act,  1882. 

2.  This  Act  shall  extend  and  apply  to  the 
metropolis  as  defined  by  the  Metropolis  Man- 
agement Act,  1855. 

3.  This  Act  shall  consist  of  four  parts. 


PAET  IT. 


4.  The  Metropolis  Management  Act,  1855, 
and  the  Acts  amending  the  same,  and  this 
part  of  this  Act  shall  be  construed  together  as 
one  Act. 

5.  Whenever  the  Board  have  transmitted  a 
copy  of  any  order  made  by  them  in  pursuance 
of  the  provisions  of  the  eighty-seventh  section 
of  the  Metropolis  Management  Amendment 
Act,  1862,  to  any  vestry  or  district  board,  or 


to  the  Commissioners  of  Sewers  of  the  Citv  of 
London,  and  such  vestry  or  district  boara  or 
commissioners  have  for  the  space  of  three 
calendar  months  after  the  receipt  of  such 
order  failed  to  perform  all  or  any  of  the 
necessary  acts  or  to  take  all  or  any  of  the 
requisite  proceedings  for  carrying  such  order 
into  execution,  then  and  in  every  such  case 
the  Board  may  perform  all  or  any  of  such 
necessary  acts  or  take  all  or  any  of  such 
necessary  proceedings  which  such  vestry  or 
district  board  or  commissioners  have  failed  to 
perform  or  take,  and  for  such  purpose,  and 
generally  for  giving  effect  to  the  provisions  of 
the  said  section,  as  amended  by  this  section, 
the  Board  shall  Ixave  and  may  exercise  all  the 
rights,  powers,  authorities,  and  jurisdiction 
by  the  said  section  conferred  upon  vestries, 
district  boards,  and  the  said  commissioners 
respectively,  including  the  recovery  of  expenses 
from  owners  of  houses  and  buildings,  and  the 
said  section  shall  be  construed  accordingly. 

6.  In  case  any  person  not  being  lawfully 
authorised  knowingly  erects  or  places,  or 
causes  to  be  erected  or  placed,  any  post,  rail, 
fence,  bar,  obstruction,  or  encroachment  what- 
soever in,  upon,  over,  or  under  any  street,  or 
alters  or  interferes  with  any  street  in  such  a 
manner  as  to  impede  or  hinder  the  traffic  for 
which  such  street  was  formed  or  laid  out  from 
passing  over  the  same,  he  shall  (in  addition  to 
any  other  proceeding  to  which  he  may  be  liable 
therefor)  be  liable  to  a  penalty  not  exceeding 
ten  pounds  for  every  such  ofience,  and  to  a 
further  penalty  not  exceeding  forty  shillings 
for  every  day  on  which  such  offence  is  con- 
tinued after  the  day  on  which  he  shall  have 
received  notice  in  writing  from  the  Board  to 
remove  such  post,  rail,  fence,  bar,  obstruction, 
or  encroachment,  and  to  reinstate  or  restore 
such  street  to  its  former  condition;  and  the- 
Board  jnay,  at  the  expiration  of  two  days  after 
giving  such  notice  as  aforesaid,  demolish  or 
remove  any  such  post,  rail,  fence,  bar,  obstruc- 
tion, or  encroachment,  and  reinstate  or  restore 
such  street  to  its  former  condition,  and  recover 
the  expenses  thereof  in  like  manner  as  if  the 
same  were  a  penalty  imposed  by  this  part  of 
this  Act. 

7.  Where  after  the  passing  of  this  Act  it  is 
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intended  by  any  person  to  form  or  lay  out  any 
road,  passage,  or  way  for  building  as  a  street 
for  the  purposes  of  carriage  traffic  or  of  foot 
traffic  only,  in  such  manner  that  such  road, 
passage,  or  way  will  not  afford  direct  commu- 
nication between  two  streets,  such  person  shall, 
at  least  three  months  before  such  road,  passage, 
or  way  is  begun  to  be  so  formed  or  laid  out, 
make  an  application  to  the  Board  giving  notice 
of  such  intention,  and  setting  out  a  plan  of  the 
proposed  street,  with  such  particulars  in  rela- 
tion thereto  as  may  be  required  by  the  Board, 
and  if  it  appears  to  the  Board  that  it  is  expe- 
dient that  such  road,  passage,  or  way  should 
not  be  formed  or  laid  out  in  manner  aioresaid, 
or  that  such  road,  passage,  or  way  should  be 
formed  or  laid  out  in  manner  aforesaid  subject 
to  any  conditions  which  the  Board  may  pre- 
scribe, the  Board  may,  by  order  made  at  any 
time  before  the  expiration  of  the  said  period  of 
three  months,  decline  to  sanction  the  forma- 
tion or  laying  out  of  such  road,  passage,  or  way 
in  manner  aforesaid,  or  may  sanction  the 
formation  or  laying  out  of  such  road,  passage, 
or  way  in  manner  aforesaid  subject  to  such 
conditions  as  they  may  prescribe,  and  there- 
upon, and  until  the  Board  shall  otherwise 
direct,  such  road,  passage,  or  way  shall  not  be 
formed  or  laid  out  for  building  as  a  street 
in  manner  aforesaid  where  the  Board  have 
declined  their  sanction,  or  shall  not  be  formed 
or  laid  out  for  building  as  a  street  in  manner 
aforesaid,  except  in  accordance  with  the  con- 
ditions prescribed,  where  the  Board  have 
given  their  sanction  subject  to  such  condi- 
tions. 

Any  person  forming  or  laying  out,  or  com- 
mencing to  form  or  lay  out,  or  keeping  open 
any  road,  passage,  or  way  so  formed  or  laid  out 
in  manner  aforesaid  contrary  to  the  provisions 
of  this  section  shall  for  every  such  off'ence  be 
liable  to  a  penalty  not  exceeding  forty  shillings, 
and  to  a  further  penalty  not  exceeding  twenty 
shillings  for  every  day  on  which  the  offence  is 
continued  aft^r  the  day  on  which  the  first 
penalty  is  incurred. 

Provided  always,  that  in  case  the  said  person 
so  intending  to  form  or  lay  out  any  road, 
passage,  or  way  as  aforesaid,  considers  that 
any  or  the  conditions  prescribed  by  the  Board 
are  unreasonable,  then  the  said  person  so 
objecting  to  the  said  conditions  may  appeal  to 
the  police  magistrate  for  the  district  in  which 
the  said  road,  passage,  or  way  is  situate,  and 
his  decision  shall  be  final  upon  the  question. 

8.  Where  after  the  passing  of  this  Act  it  is 
intended  by  any  person  to  form  or  lay  out  any 
road,  passage,  or  way  for  building  as  a  street 
for  foot  traffic  only,  such  person  shall,  at  least 
three  months  before  such  road,  passage,  or 


way  is  begun  to  be  so  formed  or  laid  out, 
make  an  application  to  the  Board  giving  notice 
of  such  intention,  and  setting  out  a  plan  of 
the  proposed  street,  with  such  particulars  in 
relation  thereto  as  may  be  required  by  the 
Board,  and  if  it  appears  to  the  Board  that  it  is 
expedient  that  such  road,  passage,  or  way 
should  not  be  formed  or  laid  out  for  foot  fa-affic 
only,  or  that  such  road,  passage,  or  way  should 
be  formed  or  laid  out  for  foot  traffic  only  sub- 
ject to  any  conditions  which  the  Board  may 
prescribe,  the  Board  may,  by  order  made  at 
any  time  before  the  expiration  of  the  said 
period  of  three  months,  decline  to  sanction 
the  forming  or  laying  out  of  the  same  for  foot 
traffic  only,  or  may  sanction  the  formation  or 
laying  out  of  such  road,  passage,  or  way  for 
foot  traffic  only  subject  to  such  conditions  as 
they  may  think  proper  to  prescribe,  and  there- 
upon, and  until  the  Board  shall  otherwise 
direct,  such  road,  passage,  or  way  shall  not  be 
formed  or  laid  out  for  building  as  a  street  for 
foot  traffic  only  where  the  Board  have  declined 
their  sanction,  or  shall  not  be  formed  or  laid 
out  for  building  as  a  street  for  foot  traffic  only, 
except  in  accordance  with  the  conditions  pre- 
scribed, where  the  Board  have  given  their 
sanction  subject  to  such  conditions. 

Any  person  forming  or  laying  out,  or  com- 
mencing to  form  or  lay  out,  or  keeping  open 
any  such  road,  passage,  or  way  for  foot  traffic 
only  contrary  to  the  provisions  of  this  section 
shall  for  every  such  offence  be  liable  to  a 
penalty  not  exceeding  forty  shillings,  and  to 
a  furtner  penalty  not  exceeding  twenty  shil- 
lings for  every  day  on  which  such]  offence  is 
continued  after  the  day  on  which  the  first 
penalty  is  incurred. 

Provided  always,  that  in  case  the  said  per- 
son so  intending  to  form  or  lay  out  any  road, 
passage,  or  way  as  aforesaid,  considers  that 
any  of  the  conditions  prescribed  by  the  Board 
are  unreasonable,  then  the  said  person  so 
objecting  to  the  said  conditions  may  appeal  to 
the  police  magistrate  for  the  district  in  which 
the  said  road,  passage,  or  way  is  situate,  and 
his  decision  shall  be  final  upon  the  qnestion. 

9.  Where  the  Board  consent,  in  writing, 
under  section  seventy-five  of  the  Metropolis 
Management  Amendment  Act,  1862,  to  the 
erection  by  any  person  of  a  building  or  part  of 
a  building  or  erection  in  any  street,  place,  or 
row  of  houses  beyond  the  general  or  regular 
line  of  buildings  in  such  street,  place,  or  row 
of  houses,  the  Board  may  annex  to  snch  con- 
sent, if  they  think  fit,  any  conditions  they 
may  think  proper  as  to  the  amount  of  land 
in  front  of  sucn  building,  part  of  a  building, 
or  erection  which  shall  be  dedicated  to  or 
left  open  for  the  use  of  the  public ;  and  where 
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the  Board  have  annexed  to  such  consent  to  the 
erection  of  snch  building,  part  of  a  building, 
or  erection  any  snch  conaition,  then  and  in 
every  snch  case  snch  condition  shall  within 
three  months  after  the  erection  of  snch  build- 
ing, part  of  a  building,  or  erection  be  fulfilled, 
and  if  such  person  fails  to  fhlfil  such  condition 
within  such  period  as  aforesaid  he  shall  be 
liable  to  a  penalty  not  exceeding  five  pounds, 
and  to  a  further  penalty  not  exceeding  forty 
shillings  for  every  day  upon  which  sudi  con- 
dition continues  to  "be  unfulfilled  after  the 
day  on  which  the  first  penalty  is  incurred. 

Provided  always,  that  notwithstanding  the 
imposition  and  recovery  of  any  penalty  under 
this  section,  the  Board,  at  any  time  after 
default  in  the  fulfilling  of  any  such  condition, 
ma^  cause  complaint  thereof  to  be  made  before 
a  justice  of  the  peace,  who  shall  thereupon 
issue  a  summons  requiring  the  owner  or  occu- 
pier of  such  building,  part  of  a  building,  or 
erection,  at  a  time  and  place  to  be  stated  in 
the  summons,  to  answer  such  complaint,  and 
if  at  the  time  and  place  appointed  in  such 
sommons  the  said  complaint  is  proved  to  the 
satisfaction  of  the  justice  before  whom  the 
same  is  heard,  such  justice  shall  make  an  order 
in  writing  on  such  owner  or  occupier  directing 
the  demolition  of  such  building,  part  of  a 
building,  or  erection,  or  so  much  thereof  as 
may  be  beyond  such  general  or  regular  line, 
within  such  time  as  such  j'ustice  shall  consider 
reasonable,  and  shall  also  make  an  order  for 
the  costs  incurred  up  to  the  time  of  the  hear- 
in«j ;  and  in  default  of  the  building,  part  of  a 
building,  or  erection  complained  of  being 
demolished,  within  the  time  limited  by  such 
order,  the  Board  may  forthwith  enter  the  pre- 
mises to  which  the  order  relates  and  demolish 
the  building,  part  of  a  building,  or  erection 
complained  of,  and  do  whatever  may  be  neces- 
sary to  execute  such  order,  and  may  also  remove 
the  materials  of  which  the  same  was  composed 
to  a  convenient  place  and  (unless  the  expenses 
of  the  Board  be  paid  to  them  within  fourteen 
days  after  such  removal)  sell  the  same  as 
they  think  proper ;  and  all  expenses  incurred 
by  the  Board  in  executing  sucn  order  and  in 
disposing  of  the  said  materials  may  be  deducted 
by  the  Board  out  of  the  proceeds  of  such  sale, 
and  the  balance,  if  any,  shall  be  paid  by  the 
Board  on  demand  to  the  pei'son  entitled 
thereto;  and  in  case  such  materials  are  not 
sold  by  the  Board,  or  in  case  the  proceeds  of 
the  sale  of  the  same  are  insufficient  to  defray 
the  expenses  incurred  by  the  Board  as  afore- 
said, tne  Board  may  recover  such  expenses  or 
such  insufficiency  from  such  owner  or  occupier, 
together  with  all  costs  and  expenses  in  respect 
thereof,  in  like  manner  as  if  the  same  were  a 
penalty  imposed  by  this  part  of  this  Act. 


10.  The  powers  conferred  by  the  seventy- 
fifth  section  of  the  Metropolis  Management 
Amendment  Act,  1862,  upon  the  vestry  of  any 
parish  and  the  board  of  works  of  any  district 
with  respect  to  any  building  or  erection  situate 
in  such  parish  or  district  in  case  such  building 
or  erection  has  been  erected,  or  begun  to  be 
erected  or  raised,  beyond  the  general  line  of 
buildings  in  the  street,  place,  or  row  of  houses 
in  which  the  same  is  situate  without  the  con- 
sent in  writing  of  the  board,  or  contrary  to  the 
terms  and  conditions  on  which  such  consent 
may  have  been  granted  (including  the  powers 
for  the  recovery  of  expenses),  shall  extend  and 
apply  to  and  may  be  exercised  by  the  Board  in 
like  manner  as  by  such  vestry  or  board  of 
works. 


PART  III. 

11.  The  Metropolitan  Building  Act,  1855, 
and  the  Acts  amending  the  same,  and  this  part 
of  this  Act  shall  be  construed  together  as  one 
Act. 

12.  Whenever  an  application  is  made  to  the 
Board  by  any  person  stating  his  desire  to  erect 
in  any  place  any  iron  or  other  building  of  a 
temporary  character  to  which  the  rules  of  the 
Metropolitan  Building  Act,  1855,  and  the  Acts 
amending  the  same,  are  inapplicable,  the  Board 
may,  in  case  of  their  approval  of  the  plan  and 

Sarticulars  of  such  building,  limit  the  period 
uring  which  such  building  shall  be  allowed  to 
remain  in  such  place,  and  may  make  such 
approval  subject  to  such  conditions  as  to  the 
removal  of  such  building  or  otherwise  as  they 
may  think  fit;  and  if  at  the  expiration  of  the 
period  limited  by  the  Board  during  which  such 
building  is  allowed  to  remain  in  such  place  such 
building  is  not  removed  in  accordance  with 
such  conditions,  the  Board  may,  by  notice  in 
writing,  require  the  occupier  or  owner  of  such 
buildinff  to  remove  such  building  within  a 
reasonable  time,  to  be  specified  in  such  notice, 
and  in  case  such  occupier  or  owner  fails  to 
comply  with  the  requirements  of  such  notice 
within  such  time  as  aforesaid  he  shall  be  liable 
to  a  penalty  not  exceeding  five  pounds  for 
such  default,  and  to  a  further  penalty  not 
exceeding  forty  shillings  for  every  day  on  which 
such  default  continues  after  the  day  on  which 
the  first  penalty  is  incurred. 

Provided  always,  that  notwithstanding  the 
imposition  and  recovery  of  any  penalty,  the 
Board  may,  at  any  time  after  default  in  com- 
plying with  the  requirements  of  such  notice, 
if  they  think  proper,  cause  complaint  thereof 
to  be  made  before  a  justice  of  the  peace,  who 
shall  thereupon  issue  a  summons  requiring 
such  occupier  or  owner  to  appear,  at  a  time- 
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and  place  to  be  stated  in  the  summons,  to 
answer  such  complaint,  and  if  at  the  time  and 
place  appointed  in  such  summons  the  said 
complaint  is  proved  to  the  satisfaction  of  the 
justice  before  whom  the  same  is  heard,  such 
justice  may  make  an  order,  in  writing,  autho- 
rising the  Board  to  enter  upon  the  land  upon 
which  such  building  is  situated,  and  to  remove 
or  take  down  the  same,  and  do  whatever  may 
be  necessary  for  such  purpose,  and  also  to 
remove  the  materials  of  which  the  same  is 
composed  to  a  convenient  place  and  (unless 
the  expenses  of  the  Board  be  paid  to  them 
within  fourteen  days  after  such  removal)  sell 
the  same  as  they  think  proper ;  and  all  ex- 
penses incurred  in  respect  of  any  such  order, 
and  of  entering  and  removing  or  taking  down 
any  such  building,  and  in  disposing  of  the  said 
materials  may  be  deducted  by  the  Board  out 
of  the  proceeds  of  such  sale,  and  the  balance 
(if  any)  shall  be  paid  by  the  Board  on  demand 
to  the  person  entitled  thereto ;  and  in  case 
such  materials  are  not  sold  by  the  Board,  or 
in  case  the  proceeds  of  the  sale  of  the  same  are 
insufficient  to  defrajr  the  expenses  incurred  by 
the  Board  as  aforesaid,  the  Board  may  recover 
such  expenses  or  such  insufficiency  from  the 
occupier  or  owner  of  such  building,  together 
with  all  costs  and  expenses  in  respect  thereof, 
in  like  manner  as  if  the  same  were  a  penalty 
imposed  by  this  part  of  this  Act. 

13.  It  shall  not  be  lawful  for  any  person  to 
erect  or  set  up  in  any  place  any  wooden 
structure  or  erection  of  a  movable  or  tempo- 
raiy  character  (unless  the  same  be  exempt 
from  the  operation  of  the  first  part  of  the 
Metropolitan  Building  Act,  1855,)  without  a 
license  in  writing  first  had  and  obtained  from 
the  Board  for  the  erection  or  setting  up  of 
such  structure  or  erection  in  such  place,  and 
every  such  license  may  contain  such  condi- 
tions with  respect  to  such  structure  or  erection 
and  the  time  for  which  it  is  to  be  permitted  to 
continue  in  such  place  as  the  Board  may  think 
expedient,  and  if  any  person  erects  or  seta  up 
any  such  structure  or  erection  in  any  place 
without  having  hod  and  obtained  such  license 
to  erect  or  set  up  the  same  in  such  place,  or 
makes  default  in  observing  any  of  the  condi- 
tions contained  in  such  license,  or  is  guilty  of 
any  breach  of  such  conditions,  he  shall  be 
liable  to  a  penalty  not  exceeding  five  pounds, 
and  to  a  further  penalty  not  exceeding  forty 
shillings  for  every  day  on  which  anv  such 
structure  or  erection  continues  erected  or  set 
up,  without  such  license  being  had  and  ob- 
tained, or  upon  which  such  default  or  breach 
continues  after  the  day  on  which  the  first 
penalty  is  incurred. 

Provided  always,  that  a  license  shall  not  be 


required  in  the  case  of  any  wooden  strnetnre 
or  erection  of  a  movable  or  temporary  character 
erected  by  a  builder  for  use  daring  the  con- 
struction, alteration,  or  repair  of  any  building, 
unless  the  same  is  not  taken  down  or  removed 
immediately  after  such  construction,  alteration, 
or  repair. 

14.  Every  new  building  begun  to  be  erected 
upon  a  site  not  previously  occupied  in  whole 
or  in  part  by  a  building,  after  the  passing  of 
this  Act,  intended  to  be  used  wholly  or  in  part 
as  a  dwelling-house  shall,  unless  the  Board 
otherwise    permit,     have    directly     attached 
thereto  and  in  the  rear  thereof  an  open  space 
exclusively  belonging  thereto  of  the  following 
extent : 
Where  such  building  has  a  frontage   not 
exceeding  15  feet  the  extent  of  the  open 
space    shall   be   150  square  feet   at  the 
least; 
Where  such  building  has  a  frontage  exceed- 
ing 15  feet,  but  not  exceeding  20  feet,  the 
extent  of  the  open  space  shall  be  200  square 
feet  at  the  least ; 
Where  such  building  has  a  frontage  exceed- 
ing 20  feet,  and  not  exceeding  30  feet,  the 
extent  of  the  open    space  shall   be  3*30 
square  feet  at  the  least ;  and 
Where  such  building  has  a  frontage  exceed- 
ing 30  feet  the  extent  of  the  open  space 
shall  be  450  square  feet  at  the  least. 
Every  such  open  space  shall  be  free  from 
anjr  erection  thereon  above  the  level  of  the 
celling  of  the  ground  floor  storey,  and  shall 
extend  throughout  the  entire  width  (exclusive 
of  party  or  external  walla)  of  such  building  at 
the  rear  thereof. 

The  provisions  of  this  enactment  shall  be  in 
addition  to  and  shall  form  part  of  the  rules  of 
the  Metropolitan  Building  Act,  1855,  and  the 
said  Act  snail  be  construed  accordingly. 

16.  Where  it  is  proposed  to  convert  or  alter 
any  building  erected  for  a  purpose  other  than 
a  public  purpose  into  a  public  building  within 
the  meaning  of  the  Metronolitan  Building  Act, 
1855,  and  the  Acts  amenaing  the  same,  such 
conversion  or  alteration,  and  the  public  build- 
ing therebv  formed,  including  the  walls,  roofs, 
floors,  galleries,  and  staircases  of  the  same, 
shall  be  carried  into  eSect  and  constructed 
respectively  in  such  manner  as  may  be  approved 
by  the  district  surveyor,  or  in  the  event  of 
disagreement  may  be  determined  by  the  Board, 
and  the  provisions  of  the  Metropolitan  Build- 
ing Act,  1855,  and  of  the  Acts  amending  tiie 
same,  with  respect  or  applicable  to  the  con- 
struction of  piiblic  buildings  shall  extend  and 
apply    to    such    alteration  or    conversion  as 
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though  snch  alteration  or  conversion  were  the 
cons&nction  of  a  pablic  building. 

16.  From  and  after  the  passing  of  this  Act 
the  restrictions  imposed  by  the  twenty-first 
section  of  the  Metropolitan  Building  Act, 
1855,  with  respect  to  the  distance  at  which 
pipes  for  conveying  hot  water  or  steam  may  be 
placed  from  any  combustible  materials  shall 
not  apply  in  the  case  of  pipes  for  conveying 
hot  water  or  steam  at  low  pressure. 

17,  Where  a  building  or  structure  is  ruinous, 
or  so  far  dilapidated  as  thereby  to  have  become 
and  to  be  unfit  for  use  or  occupation,  or  is 
from  neglect  or  otherwise  in  a  structural 
condition  prejudicial  to  the  property  in  or  the 
inhabitants  of  the  neighbourhood,  the  Board 
may  make  complaint  thereof  to  a  justice  of  the 
peace,  who  she^l  thereupon  issue  a  summons 
requiring  the  owner  and  occupier  of  such 
building  or  structure,  herein-after  referred  to 
as  a  '*  neglected  structure,'*  to  appear,  at  a 
time  and  place  to  be  stated  in  the  summons, 
to  answer  such  complaint,  and  if  at  the  time 
and  place  appointed  in  such  summons  the  said 
complaint  is  proved  to  the  satisfaction  of  the 
justice  before  whom  the  same  is  heard,  such 
justice  may,  if  he  sees  good  cause,  order  the 
owner  or,  on  his  default,  the  occupier  to  take 
down  or  repair  or  rebuild  the  neglected 
structure  or  any  part  thereof,  or  to  fence  in 
the  ground  upon  which  the  same  stands,  or 
any  part  thereof,  or  otherwise  to  put  the  same 
or  any  part  thereof  into  a  state  of  repair  and 

food  condition,  to  the  satisfaction  of  the 
loard,  within  a  reasonable  time  to  be  fixed  by 
the  order,  and  may  also  make  an  order  for  the 
costs  incurred  up  to  the  time  of  the  hearing. 

U  the  order  is  not  obeyed  the  Board  may, 
with  all  convenient  speed,  enter  upon  the 
neglected  structure  or  such  ground  as  aforesaid 
and  execute  the  order. 

Where  the  order  directs  the  taking  down  of 
a  neglected  structure  or  any  part  thereof,  the 
Board,  in  executing  the  order,  may  remove 
the  materials  to  a  convenient  place  and  (unless 
the  expenses  of  the  Board  under  this  section 
in  relation  to  such  structure  be  paid  to  them 
within  fourteen  days  after  such  removal)  sell 
the  same  as  they  think  fit. 

All  expenses  incurred  by  the  Board  under 
this  section  in  relation  to  a  neglected  structure 
may  be  deducted  by  the  Board  out  of  the 
proceeds  of  such  sale,  and  the  balance  (if  any) 
shall  be  paid  by  the  Board  on  demand  to  tne 
person  entitled  thereto,  and  in  case  such 
neglected  structure  or  some  part  thereof  is  not 
taken  down,  and  such  materials  are  not  sold 
by  the  Board,  or  in  case  the  proceeds  of  the 


sale  of  the  same  are  insufficient  to  defray  the 
expenses  incurred  by  the  Board  as  aforesaid, 
the  Board  may  recover  such  expenses  or  such 
insufficiency  from  the  owner  of  such  neglected 
structure,  together  with  all  costs  and  expenses 
in  respect  thereof,  in  like  manner  as  if  the 
same  were  a  penalty  imposed  by  this  Act,  but 
without  prejudice  to  his  right  to  recover  the 
same  from  any  lessee  or  other  person  liable  to 
the  expenses  of  repairs. 

18.  Where  under  the  provisions  of  the 
Metropolitan  Building  Act,  1855,  and  the  Acts 
amending  the  same,  with  respect  to  dangerous 
structures,  or  under  the  provisions  of  this  Act 
with  respect  to  neglected  structures,  the  Board 
have  incurred  any  expenses  in  respect  of  any 
dangerous  structure  or  any  neglected  structure, 
and  have  not  been  paid  or  have  not  recovered 
the  same,  the  Boara  may,  after  giving  notice 
of  their  intention  to  do  so,  in  manner  herein- 
after mentioned,  to  the  owner  of  such  dangerous 
or  neglected  structure,  apply  to  a  justice  of 
the  peace,  at  the  time  and  place  named  in 
such  notice,  for  an  order  fixing  the  amount  of 
such  expenses  and  the  costs  of  such  applica- 
tion, and  directing  that  no  part  of  the  land 
upon  which  such  dangerous  or  neglected 
structure  stands  or  stood  shall  be  built  upon, 
or  that  no  part  of  such  neglected  structure,  if 
repaired  or  rebuilt,  shall  be  let  for  occupation 
until  after  payment  to  the  Board  of  the  amount 
of  such  expenses  and  costs  as  fixed  by  such 
order;  and  such  justice,  on  proof  of  such 
expenses  having  been  incurred  by  the  Board, 
and  after  hearing  the  parties  appearing  before 
him,  may  make  such  order  as  aforesaid,  and 
thereupon  and  until  payment  to  the  Board  of 
the  amount  fixed  by  such  order  no  part  of 
such  land  shall  be  built  upon,  and  no  part  of 
such  neglected  structure  so  repaired  or  rebuilt 
shall  be  let  for  occupation. 

Every  such  order  shall  be  signed  in  duplicate 
by  such  justice,  and  one  of  such  orders  shall 
be  retained  by  the  officer  of  the  Court  in  which 
such  justice  made  the  same  aud  the  other  of 
such  orders  shall  be  kept  at  the  office  of  the 
Board. 

The  Board  shall  keep  at  their  principal 
office  a  register  of  all  such  orders  as  may  from 
time  to  time  be  made  under  the  authority  of 
this  section,  and  shall  keep  the  same  open  for 
inspection  by  all  persons  at  all  reasonable 
times,  and  any  such  order  not  entered  in  such 
register  within  ten  days  after  the  making  of 
the  same  shall  cease  to  be  of  any  force  or 
efi'ect. 

A  notice  of  the  intention  to  make  an  appli- 
cation for  any  such  order  may  be  printed  or 
written,  or  partly  printed  and  partly  written. 
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19.  Any  Bnmmons  or  notice  under  this  Act 
with  respect  to  a  dangerous  or  neglected 
structure  shall  be  served  or  given  in  accordance 
with  the  pro^asions  of  section  ninety-eight  of 
the  Metropolitan  Building  Act,  1855:  Pro- 
vided always,  that  where  the  owner  of  any 
such  dangerous  or  neglected  structure  is  not 
known  to  or  cannot  be  found  by  the  Board  or 
their  officers,  any  such  summons  or  notice  shall 
be  deemed  to  be  duly  served  or  given  if  a  copy 
of  the  same  be  posted  in  a  conspicuous  place 
on  such  dangerous  structure  or  neglected 
structure,  or  on  the  land  whereon  it  stands  or 
stood,  at  least  two  months  before  the  time 
named  in  such  summons  or  notice  for  the 
hearing  of  such  complaint  or  for  the  making  of 
such  application. 

20.  Proceedings  with  respect  to  any  irregular 
building  or  structure  shall  not  be  prejuoiced 
or  affected  by  the  removal  or  falling  in  of  the 
roof  of  such  building  or  structure. 

21.  Where  in  any  case  not  specially  provided 
for  by  the  Metropolitan  Building  Act,  1855,  a 
difference  has  arisen  between  a  building  owner 
and  an  adjoining  owner  in  respect  of  anv 
matter  arising  under  the  said  Act,  and  both 
parties  have  concurred  in  the  appointment  of 
one  surveyor  for  the  settlement  of  such  diffe- 
rence in  manner  prescribed  bv  section  eighty- 
five  of  the  Metropolitan  Building  Act,  1855, 
then  and  in  every  such  case,  if  such  surveyor 
refuses  or  for  seven  days  neglects  to  act,  or 
dies,  or  becomes  incapable  to  act  before  he  has 
made  his  award,  the  matters  in  dispute  shall 
be  determined,  under  the  provisions  of  the 
said  section,  in  the  same  manner  as  if  such 
single  surveyor  had  not  been  appointed. 

When  any  such  difference  as  aforesaid  has 
arisen  and  each  party  has  appointed  a  surveyor 
for  the  settlement  of  such  dinerence  in  manner 
prescribed  by  the  said  section,  and  a  third  sur- 
veyor has  been  selected,  then  and  in  every 
such  case,  if  such  third  surveyor  refuses  or  for 
seven  days  neglects  to  act,  or  before  such 
difference  is  settled  dies  or  becomes  incapable 
to  act,  the  two  surveyors  shall  forthwith,  after 
such  refusal,  neglect,  death,  or  incapacity, 
select  another  third  surveyor  in  his  place,  and 
every  third  surveyor  so  to  be  selected  as  afore- 
said shall  have  the  same  powers  and  authorities 
as  were  vested  in  the  third  surveyor  at  the 
time  of  such  his  refusal,  neglect,  death,  or 
incapacity  as  aforesaid. 

When  any  such  difference  as  aforesaid  has 
arisen,  and  each  party  has  appointed  a  surveyor 
for  the  settlement  of  such  dinerence  in  manner 
prescribed  by  the  said  section,  then,  if  the  two 
surveyors  so  appointed  refuse  or  for  seven  days 
after  request  of  either  party  neglect  to  select  a 


third  surveyor  or  another  third  survejor  in  the 
event  of  the  refusal  or  neglect  to  act,  detih,  or 
incapacity  of  the  third  surveyor  for  the  time 
being,  one  of  Her  Majesty's  Principal  Secre- 
taries of  State  may,  on  the  application  of  either 
party,  select  some  fit  person  to  act  as  tiiird 
surveyor,  and  every  surveyor  so  selected  tg 
aforesaid  riiall  have  the  same  powers  tnd 
authorities  as  if  he  had  been  selected  as  a  third 
surveyor  by  the  two  surveyors  so  appointed  hj 
theparties. 

When  any  such  difference  as  aforesaid  has 
arisen,  and  each  party  has  appointed  a  bqt- 
veyor  for  the  settlement  of  sucn  difference  in 
manner  prescribed  by  the  said  section,  ^ie& 
and  in  every  such  case,  if  before  such  differeDce 
is  settled  any  such  surveyor  so  appointed  is 
aforesaid  by  either  party  dies  or  heoomes 
incapable  to  act,  the  party  by  whom  such  nr- 
veyor  was  appointed  may  appoint  in  writing 
some  other  surveyor  to  act  in  hia  place,  and  if 
for  the  space  of  seven  days  after  notice  in 
writing  from  the  other  party  for  that  pnrpoK 
he  fail  to  do  so,  the  remaining  or  other  sio^ 
veyor  may  proceed  ex  parte,  and  the  dedsioD 
of  such  remaining  or  other  surveyor  shall  he  as 
effectual  as  if  he  had  been  a  single  snrrejor  in 
whose  appointment  both  parties  nad  concurred, 
and  every  surveyor  so  to  be  substitnted  as 
aforesaid  shall  have  the  same  powers  and 
authorities  as  were  vested  in  the  former  mr- 
veyor  at  the  time  of  such  his  death  or  disability 
as  aforesaid. 

When  any  such  difference  as  aforesaid  has 
arisen,  and  each  party  has  appointed  a  sur- 
veyor for  the  settlement  of  such  difference  in 
manner  prescribed  by  the  said  section,  then 
and  in  every  such  case,  if  either  of  the  snr- 
veyors  refuses  or  for  seven  days  neglects  to 
act,  the  other  surveyor  may  proceed  ex  parte, 
and  the  decision  of  such  other  snrreyor  ahaU 
be  as  effectual  as  if  iie  had  been  a  single  snr* 
veyor  in  whose  appointment  both  parties  had 
concurred. 


PART  IV. 


22.  Every  penalty  imposed  by  Part  XL  of 
this  Act  maybe  recovered  by  summary  pro- 
ceedings before  any  justice  in  like  manner  and 
subject  to  the  like  right  of  appeal  as  if  the 
same  were  a  penalty  recoverable  hy  summary 
proceedings  under  the  Metropolis  Management 
Act,  1855,  and  the  Acts  amending  the  same; 
and  every  penalty  imposed  by  Part  III.  of  this 
Act  may  be  recovered  by  summary  proceedings 
before  any  justice  in  like  manner  and  subject 
to  the  like  right  of  appeal  as  if  the  same  were 
a  penalty  recoverable  by  summary  proceedings 
under  the  Metropolitan  Building  Act,  lS5^i 
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and  the  Acts  amending  the  same:  Provided 
always,  that  in  any  proceedings  against  any 
person  for  more  than  one  penalty  in  respect  of 
one  or  more  breach  or  breaches  of  any  provi- 
sion of  this  Act,  or  of  any  bvelaw  mside  in 
pnrsnance  of  this  Act,  it  shall  be  lawful  to 
include  in  one  summons  all  such  penalties, 
and  the  charge  for  such  summons  shall  not 
exceed  two  shillings. 

23.  Her  Majesty's  royal  palaces,  and  all 
buildings,  works,  and  ground  excepted  from 
the  operation  of  the  Metropolis  Management 
Act,  1855,  and  the  Acts  amending  the  same, 
or  of  any  of  the  said  Acts,  shall  be  excepted 
from  the  operation  of  the  provisions  of  this 
Act  which  are  to  be  construed  with  such  Acts, 
and  all  special  exemptions  from  the  provisions 
of  any  of  the  said  Acts  shall  extend  to  such  of 
the  provisions  of  this  Act  as  are  to  be  construed 
as  aforesaid  with  such  Acts. 

24.  Her  Majesty's  royal  palaces,  and  all 
buildings,  works,  and  ground  excepted  from 


the  operation  of  the  Metropolitan  Building 
Act,  1855,  and  the  Acts  amending  the  same, 
or  of  any  of  the  said  Acts,  shall  be  excepted 
from  the  operation  of  the  provisions  of  this 
Act  which  are  to  be  construed  with  such  Acts, 
and  all  special  exemptions  from  the  provisions 
of  any  of  the  said  Acts  shall  extend  to  such  of 
the  provisions  of  this  Act  as  are  to  be  construed 
as  aforesaid  with  such  Acts. 

25.  Nothing  in  this  Act  shall  apply  to  the 
Inner  Temple,  the  Middle  Temple,  Lincoln's 
Inn,  Gray's  Inn,  Staple  Inn,  Fumival's  Inn,  or 
the  close  of  the  collegiate  church  of  Saint 
Peter,  Westminster. 

26.  The  provisions  of  sections  six,  seven« 
eight,  and  tnirteen  of  this  Act  shall  not  apply 
to  the  city  of  London  and  the  liberties  thereof. 

27.  All  the  costs,  charffes,  and  expenses  of 
and  incident  to  the  app^ng  for,  ootaining, 
and  passing  of  this  Act  shall  be  paid  by  the 
Board. 


Chap.  16. 
Commonable  Rights  Compensation  Aciy  1882* 


ABSTRACT  OF  THE  XMACTMEMTS. 

1 .  8hoH  tWe. 

2.  Application  of  compensaUon  moiteyfor  common  lands, 

3.  AppliecUion  of  compensation  m>oney  for  recreation  grounds  and  field  gardens, 

4.  Provision  for  ccuss  where  money  paid  by  way  of  compensation  has  already  been  applied  in  the 

manner  authorised  by  this  Act, 

5.  Deposit  of  orders. 

6.  Exception  of  the  New  Forest 
Schedule. 


An  Act  to  provide  for  the  better  appli- 
cation of  Moneys  paid  by  way  of 
Compensation  for  the  compulsory 
acciuisition  of  Common  Lands  and 
extinguishment  of  Bights  of  Common. 

(19th  June  1882.) 

Whebeas  under  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  1845,  and  of  rail- 
way and  other  special  Acts  of  Parliament, 
money  is  directed  or  authorised  to  be  paid  to  a 
committee  as  compensation  for  the  extinction 
of  commonable  rights  or  for  lands,  being  com- 
mon lands  or  in  the  nature  thereof,  the  right 
to  the  soil  of  which  belongs  to  the  commoners : 

Vol.  LXI. — Law  Joub.  Stat. 


And  by  the  Lands  Clauses  Consolidation 
Act,  1845,  and  by  the  IncloBure  Act,  1852, 
and  the  Inclosure  Act,  1854,  certain  powers  of 
apportioning  and  otherwise  dealing  with  such 
money  are  conferred  upon  any  such  committee 
and  upon  the  Inclosare  Commissioners  for 
England  and  Wales  (herein-afber  called  the 
Commissioners),  but  such  powers  are  found  in 
practice  to  be  insufficient,  and  money  paid  by 
way  of  compensation  as  aforesaid  is  often  in 
consequence  useless  to  the  persons  interested 
therein : 

And  whereas  it  is  expedient  to  give  such 
powers  of  dealing  with  such  compensation 
money  as  are  herein-after  specified,  but  such 
powers  cannot  bo  conferred  without  the 
sanction  of  Parliament: 
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[chap.  15. 


Be  it  enacted  by  the  Qaeen'g  most  Exoellent 
Majesty,  by  and  with  the  adyice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows  5 

1.  This  Act  maybe  cited  as  the  Commonable 
Bights  Compensation  Act,  1882. 

2.  (1.)  With  respect  to  any  money  which  has 
been  or  hereafter  may  be  paid  by  any  railway 
or  other  pnbUo  company  or  corporate  body  or 
otherwise  under  the  provisions  of  the  Lands 
Clauses  Act  and  any  Act  incorporated  there- 
with, or  of  any  other  Act  of  Parliament  to  a 
oommittee  of  conunoners  as  compensation  for 
the  extinguishment  of  commonable  or  other 
rights  or  for  lands  being  conmion  lands  or  in 
the  nature  thereof  the  right  to  the  soil  of 
which  may  belong  to  the  conmioners,  the  com- 
mittee (or  a  majority  in  number  thereof)  orj 
after  the  expiration  of  twelye  months  from  the 
payment  of  such  money  to  the  committee,  any 
three  of  the  persons  claiming  to  be  interested 
in  such  money  may  make  application  in 
writing  to  the  Commissioners  to  call  a  meet- 
ing of  the  persons  interested  in  such  money 
to  consider  the  application  .thereof,  and  the 
Commissioners  shall  call  a  meeting  accord- 
ingly, and  at  such  meeting  the  majority  in 
number  and  the  majority  in  respect  of  interest 
of  the  persons  present  may  decide  by  resolu- 
tion that  such  money  shall  be  applied  and  laid 
out  in  one  or  more  of  the  following  ways : 

(a.)  In  the  improvement  of  the  remamder  of 
the  common  land  in  respect  of  a  portion 
of  which  such  money  has  been  paid ; 
(&.)  In  defraying  the  expense  of  any  pro- 
ceedings under  the  Metropolitan  Commons 
Acts  or  under  the  Inclosure  Acts,  1845  to 
1878,  with  reference  to  a  scheme  for  the 
local  management,  or  a  Provisional  Order 
for  the  regulation,  of  such  common  land, 
or  of  any  application  to  Parliament  for  a 
Private  Bill  or  otherwise  for  the  preser- 
vation and  management  of  such  common 
land  as  an  open  space ; 
(c.)  In  defraying  the  expense  of  any  legal 
proceedings  for  the  protection  of  such 
common  land,  or  the  commoners'  rights 
over  the  same ; 
(d.)  In  the  purchase  of  additional  land  to  be 

used  as  common  land ; 
(e.)  In  the  purchase  of  land  to  be  used  as  a 
recreation  ground  for  the  neighbourhood ; 
and  any  such  resolution  shall  bind  the  minority 
and  all  absent  parties,  and  the  Commissioners 
shall  make  an  order  under  their  seal  for  the 
payment  to  them  of  any  expenses  incurred  by 
them  in  relation  to  the  matter,  and  (subject  to 


Buch  payment)  for  the  applioation  of  the  mone j 
according  to  such  resolution,  and  the  committee 
or  the  persons  in  whose  names  such  money 
stands  or  is  invested,  or  the  survivors  or  sar- 
vivor  in  account  of  such  persons,  or  the  legal 
personal  representative  of  such  survivor,  shall, 
upon  service  of  any  such  order  of  the  Oonunis- 
sioners  as  aforesaid  upon  them  or  any  of  them 
or  any  person  on  their  behalf  as  the  Commis- 
sioners may  direct,  pay  and  apply  the  said 
money  or  realise  any  security  in  which  the 
same  is  invested,  and  pay  and  apply  the  pro- 
ceeds thereof  in  manner  directed  fay  the  said 
order. 

(2.)  Any  land  so  purchased  as  aforesaid  for 
use  as  common  land  shall  be  conveyed  to  and 
vest  in  trustees  upon  trusts  for  the  persons 
interested,  such  trustees  to  be  appointed,  and 
such  trusts,  and  the  powers  and  duties  of  the 
trustees,  and  provisions  for  the  appointment 
of  new  trustees  from  time  to  time  to  be  declared 
and  provided  by  an  order  under  the  seal  of  the 
Commissioners,  pursuant  to  resolutions  to  be 
passed  at  a  special  meeting  of  the  persons 
interested,  convcDed  by  the  said  Commissioners 
by  such  majorities  as  aforesaid. 

(3.)  Every  appointment  of  a  new  trustee  or 
of  new  trustees,  in  pursuance  of  this  Act,  shall 
be  subject  to  confirmation  by  the  Commissioners 
under  their  seal,  and  upon  such  confirmation 
the  land  shall  vest  in  the  remaining  and  the 
newly  appointed  trustees  without  any  con- 
veyance. 

(4.)  The  Commissioners  shall  publish  such 
notice  of  any  meeting  held  unaer  this  Act, 
and  frame  such  rules  and  give  such  directions 
for  the  conduct  of  such  meetings  and  the 
service  of  orders  made  by  them  under  this  Act 
as  they  may  deem  fit,  and  may,  if  they  think 
fit,  direct  an  assistant  commissioner  appointed 
by  them  to  preside  at  any  such  meeting,  and 
any  such  meeting  maybe  adjourned  from  time 
to  time. 

(5.)  Any  land  so  purchased  as  aforesaid  for 
use  08  recreation  ground  shall  be  conveyed  to 
and  vest  in  the  local  authority  as  specified  in 
the  schedule  to  this  Act  for  the  district  within 
which  such  land  is  situate,  and  shall  be  held 
and  managed  by  such  local  authority,  subject 
to  and  in  accordance  with  the  provisions 
relating  to  recreation  grounds  respectiyely 
contained  in  the  Inclosure  Acts,  1845  to  1878. 

3.  Any  moneys  heretofore  paid  or  hereafter 
to  be  paid  by  any  railway  or  other  public 
company  or  bodv  corporate  or  otherwise  under 
the  provisions  oi  the  Lands  Clauses  Act,  lS45t 
and  any  Act  incorporated  therewith,  or  of  any 
other  Act  of  Parliament,  to  any  local  antho- 
rity  as  specified  in  the  schedule  to  this  Act, 
or  to  the  churchwardens  and  overseers  of  a 
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pariflh  in  respect  of  anj  recreation  gronnd  or 
allotment  for  field  gardens  taken  under  the 
powers  of  any  such  Act  or  Acts  of  Parliament 
shall  be  applied  in  manner  provided  by  the 
Inclosure  Acts,  1845  to  1878,  as  amended  by 
the  Commons  Act,  1879,  with  respect  to  the 
Borplas  rents  arising  from  recreation  grounds 
ana  field  gardens  respectively. 

4  In  any  case  where  money  paid  by  way  of 
compensation  as  aforesaid  has,  before  the 
passing  of  this  Act,  been  applied  in  any  one  or 
more  of  the  ways  authorised  by  this  Act,  a 
resolation  may  be  passed,  at  any  meeting  of 
the  persons  interested,  called  by  the  Commis- 
sioners in  manner  provided  by  this  Act,  by 
Biich  majorities  as  aforesaid  approving  of  such 
application,  and  such  application  shall,  upon 
the  allowance  of  such  resolution  by  the  Com- 
musioners  under  their  seal,  be  deemed  to  have 
been  lawfully  made  under  the  provisions  of 


this  Act ;  and  the  committee  or  other  persons 
by  whom  such  money  has  been  so  applied  shall 
thereupon  be  discharged  from  all  liability  in 
respect  of  such  money  so  applied.  And  the 
provisions  in  this  Act  contained  with  respect 
to  the  declaration  of  trusts,  and  the  powers 
and  duties  of  trustees,  and  the  appointment  of 
new  trustees,  irom  time  to  time,  shall  apply 
in  every  case  in  which  such  money  has,  before 
the  passing  of  this  Act,  been  laid  out  in  the 
purchase  of  land. 

5.  Copies  of  all  orders  made  by  the  Com- 
missioners under  this  Act  shall  be  deposited 
and  kept  in  like  manner  as  copies  of  an  award 
are  by  the  Inclosure  Act,  1845,  directed  to  be 
deposited  and  kept. 

6.  This  Act  shall  not  extend  to  the  New 
Forest. 


-oO^^^Oo- 


SCHEDULE. 


Situation  of  Land. 


Within  the  Metropolis  -  -  -  -  - 

Not  within  the  Metropolis,  but  within  the  district  of 

an  urban   sanitary  authority,  as  defined  by  the 

Pnblic  Health  Act,  1875,  or  any  Act  amending  the 

same. 
Elsewhere  than  within  the  Metropolis  or  the  district 

of  an  urban  sanitary  authority  as  above  defined. 


Local  Authority. 


The  Metropolitan  Board  of  Works, 
The  urban  sanitary  authority. 


The  churchwardens  and  overseers  of  the 
parish. 


Chap,  16. 
Irish  Reproductive  Loan  Fund  Act  (1874)  Amendment  Act^  1882. 


ABSTRACT  OP  THE  ENACTMENTS. 

1.  8UH  title  of  Act 

2.  Repeal  ofdatises  2  and  3  of  s.  5.  o/37  ^  38  Vict.  c.  86. 

3.  L<nrd  lAeuienant  in  CowncU  may  make  rtdes  for  atipply  of  boate  and  gear  to  horrowers  in  lieu  of 

money, 
^- Recovery  of  hang.    8um/mary  powers, 
•J.  Certificate  of  amount  due. 
6.  TiPo  Acts  to  he  construed  as  one  Act. 


c2 
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[chap.  16. 


An  Act  to  amend  the  Irish  Reproductive 
Loan  Fund  Act,  1874. 

(I9th  June  1882.) 

Wheeeas  under  the  provieiona  of  an  Act  of 
Parliament  passed  in  the  session  of  the  thirty- 
seventh  and  thirty-eighth  years  of  the  reign 
of  Her  present  Majesty,  chapter  eighty-six, 
intituled  **  The  Irish  Reprodnctiye  Loan  Fund 
Act,  1874/*  loans  hare  been  made  for  fishing 
purposes  which  have  proved  to  be  of  great 
public  utility  and  of  important  benefit  to  the 
poorer  classes  of  fishermen  in  certain  counties 
in  Ireland;  and  it  is  expedient  for  the  still 
fhrther  encouragement  and  promotion  of  the 
Fisheries  that  the  provisions  of  said  Act  should 
be  amended : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  for  all  purposes 
as  the  Irish  Reproductive  Loan  Fund  Amend- 
ment Act,  1882. 

2.  The  second  and  third  clauses  of  the  fifth 
section  of  the  Act  thirty-seventh  and  thirty- 
eighth  Victoria,  chapter  eighty-six,  which 
limit  the  amount  of  loans  to  be  made  in  any 
one  year  to  a  certain  proportion  of  the  fund 
standing  to  the  credit  of  the  county  in  which 
such  loans  are  made,  are  hereby  repealed; 
and  it  shall  be  lawful  for  the  Commissioners, 
under  the  said  Act,  to  advance,  by  way  of  loan, 
such  amount,  not  exceeding  in  the  whole  the 
amount  standing  to  the  credit  of  each  county 
in  any  year,  as  the  Inspectors  of  Irish  Fisheries 
may  from  time  to  time  recommend,  subject 
to  the  provisions  of  the  said  Act  and  the  rules 
made  thereunder  by  the  Lord  Lieutenant  in 
Council. 

3.  In  addition  to  any  rules  heretofore  made 
the  Lord  Lieutenant  in  Council  may  make 
such  further  rules  as  may  seem  expedient  to 
enable  the  Inspectors  of  Irish  Fisheries  to 
supply,  in  cases  where  they  may  deem  it  ex- 
pedient, to  persons  obtaining  loans  under  the 
said  Act  and  this  Act,  boats  or  fishing-gear  in 
lieu  of  money ;  and  on  the  certificate  of  the 


Inspectors  that  such  boats  and  gear  have  be«ii 
supplied  the  Commissioners  may  pay  for  sach 
boats  and  gear  instead  of  paying  the  mooey  to 
the  borrowers,  which  shall  be  as  effectiullT 
binding  on  the  borrowers,  so  far  as  the  liabili- 
ties or  securities  they  may  have  entered  into 
with  the  Commissioners  shall  extend,  ae  if 
such  borrowers  had  received  the  actual  rake 
of  such  securities  in  money  instead  of  boats 
and  gear. 

» 

4.  All  moneys  of  whatever  amount,  and  at 
whatever  time  they  may  have  accrued,  dae  to 
the  Commissioners  on  account  of  loans  made 
by  them  under  the  said  recited  Act  or  this 
Act,  including  any  costs  and  charges  in  respect 
of  such  loans  or  the  recovery  thereof,  may  1« 
recovered  before  the  justices  in  petty  sesnons, 
in  the  manner  prescribed  by  ine  Act  of  the 
twenty-second  year  of  the  reign  of  Her  present 
Majesty,  chapter  fourteen,  and  any  Acts 
amending  it. 

The  power  given  by  this  section  sludl  be 
deemed  to  be  in  addition  to  and  not  in  deroga- 
tion of  any  other  powers  to  which  the  Coiiuni»- 
sioners  may  be  entitled  at  common  law  or  in 
equity  of  recovering  any  moneys  due  to  tijem, 
and  the  Commissioners  may  use  any  such 
powers  accordingly. 

5.  A  certificate,  purporting  to  be  under  tbe 
seal  of  the  Commissioners  and  to  be  signed  bj 
one  of  them,  stating  the  amount  due  to  tbe 
Commissioners  from  any  person  in  respect  ci 
any  loan  made  to  him  under  the  said  recited 
Act  or  this  Act,  together  with  interest  thereon, 
and  any  costs  and  charges  in  respect  of  sach 
loans  or  the  recovery  thereof,  shall,  until  the 
contrary  is  proved,  be  evidence  of  the  amoont 
due  and  of  the  liability  of  the  party  therein 
named  to  pay  the  same ;  and  it  sbaXi  be  anffi- 
cient,  notwithstanding  any  rule,  order,  or  form 
of  procedure  in  any  court  whatsoever,  if  socli 
certificate  be  produced  to  the  court  before 
which  proceedings  are  instituted  for  tbe 
recovery  of  any  such  sum  by  any  person  del^ 
gated  by  the  said  Commissioners,  or  any  one 
of  them,  to  produce  such  certificate. 

6.  This  Act  and  the  said  recited  Act  may  be 
read  and  construed  as  one  Act. 


CHAP.  17.  J 
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Chap.  17. 
Customs  and  Inland  Revenue  Buildings  {Ireland)  Act,  1882. 


ABSTRACT  OF  THE  £KACTM£MT8. 

1.  ShyrtiUle, 

2.  Lands,  ^c.  hddfor  the  service  of  the  Customs  to  vest  in  the  Board  of  Works, 

3.  As  to  completion  of  existing  contracts. 

4.  Board  of  Works  empowered  to  purcJuise  lands. 

5.  IncanHyraaon  ofS  9  9  Vict.  c.  18.,  23  ^  24  Vict,  e,  106.,  14  ^  15  Viet.  c.  70.,  23  4-  24  Vict.  c.  97., 

27  I-  28  Vict,  c,  71..  31  ^  32  Vict,  c.  70. 

6.  Power  to  sell  and  let  lands. 


An  Act  for  the  transfer  of  Property  in 
Ireland  held  for  the  Service  of  Her 
Majesty's  Customs  and  of  the  Inland 
Revenue  to  the  Commissioners  of 
Public  Works  in  Ireland  ;  and  for 
other  pui'poses  relating  thereto. 

^3rd  July  1882.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majes^t  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritnal  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  anthority  of  the  same,  as  follows : 

1.  This  Act  may  he  cited  for  all  purposes  as 
the  Customs  and  Inland  Bevenue  Buildings 
(Ireland)  Act,  1882. 

2.  All  lands  and  hereditaments  in  Ireland 
which  are  at  the  time  of  the  passing  of  this 
Act  vested  in  the  secretary  to  the  Commis- 
sioners of  Her  Majesty's  Customs,  (in  this  Act 
called  <^e  Commissioners  of  Customs,)  or  any 
other  person  in  trust  for  the  Commissioners  or 
for  the  use  and  service  of  Her  Majesty's  Cus- 
toms, and  also  all  lands  and  hereditaments  in 
Ireland  which  are  at  the  time  of  the  passing  of 
this  Act  vested  in  the  Commissioners  of  Her 
Majest^^s  Works  and  Public  Buildings  for  the 
use  and  service  of  the  Inland  Bevenue,  shall 
become  and  are  hereby  vested  in  the  Commis- 
sioners of  Public  Works  in  Ireland  (herein-after 
called  the  Commissioners  of  Public  Works), 
for  the  public  service,  and  shall  be  subject  to 
the  provisions  of  the  Act  of  the  session  neld  in 
the  thirtr-second  and  thirty-third  years  of  the 
reign  of  Her  present  Majesty,  chapter  seventy- 
four,  in  all  respects  as  if  the  same  had  been 
acquired  under  the  provisions  of  that  Act. 

3.  All  contracts  entered  into  by  or  on  behalf 
of  the  Commissioners  of  Customs  in  respect  of 
any  lands  or  hereditaments  in-  Ireland  for  the 
use  and  service  of  the  Customs,  and  not  at  the 


time  of  the  passing  of  this  Act  filly  performed 
and  completed,  and  also  all  contracts  entered 
into  by  or  on  behalf  of  the  Commissioners  of 
Her  Majesty's  Works  and  Public  Buildings  in 
respect  of  any  lands  or  hereditaments  in  Ireland 
for  the  use  and  service  of  the  Inland  Bevenue, 
and  not  at  the  time  of  the  passing  of  this  Act 
fully  performed  and  completed,  may  be  en- 
forced and  shall  be  performed  and  completed 
for  the  public  service  in  like  manner  as  if  the 
Commissioners  of  Public  Works  had  been 
parties  thereto  instead  of  the  Commissioners 
of  Customs,  or  the  Commissioners  of  Her  Ma- 
jesty's Works  and  Public  Buildings,  as  the 
case  may  be. 

4.  The  Conunissioners  of  Public  Works  shall, 
under  and  subject  to  the  provisions  of  the  Act 
of  the  session  of  the  thirty-second  and  thirty- 
third  years  of  the  reign  of  Her  present  Majesty, 
chapter  seventy-four,  and  under  the  direction 
of  the  Commissioners  of  the  Treasary,  from 
time  to  time  purchase,  hire,  or  otherwise 
acquire  such  lands  or  hereditaments  as  maybe 
necessary  for  the  service  of  Her  Majesty's 
Custon^s  in  Ireland,  or  for  the  service  of  the 
Inland  Bevenue  in  Ireland ;  and  for  the  pur- 
pose of  any  such  purchase  the  Lands  Clauses 
Consolidation  Act,  1845,  and  the  Acts  amend- 
ing the  same,  except  so  much  thereof  as  relates 
to  the  purchase  of  land  otherwise  than  by 
agreement,  are  hereby  incorporated  with  this 
Act,  the  special  Act  being  construed  to  mean 
this  Act,  and  the  promoters  of  the  undertaking 
being  construed  to  mean  the  Commissioners  of 
Public  Works. 

5.  Whenever  the  Commissioners  of  the  Trea- 
sury have  exercised,  with  reference  to  lands  or 
hereditaments  in  Ireland,  the  power  conferred 
on  them  by  the  three  hundred  and  thirty-fifth 
section  of  the  Customs  Consolidation  Act,  1853, 
the  nurchase  or  acquisition  of  such  lands  or 
hereditaments  shaU,  instead  of  beinc  carried 
into  effect  in  the  manner  prescribed  by  the 
said  Act,  as  amended  by  the  Customs  Con- 
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solidation  Act,  1876,  and  the  Customs  Build- 
ings Act,  1879,  bo  carried  into  effect  in  the 
manner  prescribed  by  the  Lands  Clauflee  Con- 
solidation (Ireland)  Acts,  18^5  to  1868  ;  and 
for  that  purpose  the  Customs  Consolidation 
Act,  1853,  shall  bo  deemed  to  be  the  special 
Act ;  and  the  *'  Promoters  of  the  undertaking," 
*  *  Railway,"  and  "  Company,"  shall  be  construed 
to  mean  the  Commissioners  of  Public  Works. 

In  this  section  the  term  **  Lands  Clauses  Con- 
solidation (Ireland)  Acts,  1845  to  18H8,"  means 
the  Lands  Clauses  Consolidation  Act,  1845,  as 
the  same  is  amended  by  the  Lands  Clauses 
Consolidation  Acts  Amendment  Act,  1860  ;  the 
Railways  Act  (Ireland),  1851;  the  Railways 
Act  (Ireland),  1860;  the  Railways  Act  (Ire- 
land), 1864 ;  and  the  Railways  Traverse  Act. 

6.  The  Commissioners  of  Public  Works  may 


from  time  to  time,  under  the  direction  of  the 
Commissioners  of  the  Treasury,  sell,  eichan?.-, 
demise,  or  in  any  manner  dispose  of  any  Uhd^ 
or  hereditaments  vested  in  or  acquired  by  tliem 
under  the  provisions  of  this  Act ;  and,  in  the 
case  of  sales  or  exchanges  of  lands  or  heredita- 
ments   held  for  the  use  and    service  of  tU 
Customs,  the  two  hundred  and  sevcnty-fi'th 
section    of   the  Customs    Consolidation  Act, 
1876,  shall  apply  to  such  sales  or  excbansrcs, 
with  this  modification,  that  the  moneys  therein 
referred    to    shall  be  paid   to   the  Commit 
sioners  of  Public  Works  instead  of  to  the  Com- 
missioners of  Customs,  and  that  the  receipt  of 
the  Commissioners  of  Public  Works  (endcr^ 
on  the  conveyance,  surrender,  or  assignment:, 
shall  effectually  discharge   the  purchaser  or 
person  by  whom  or  on  whose  account  the  same 
shall  bo  paid. 


Chap.  18. 
Pub  tic  Schools  (Scotland)  Teachers  Act,  1882. 


ABSTRACT  OF  THE  BNACTMENTS. 

1.  Short  nth. 

2.  Definition, 

3.  Three  weeks  notice  to  he  given  to  members  of  School  Boards  and  teacher  of  motion  for  dismi^il 

Adoption  of  resolution  for  dismissal, 

4.  Suspension, 


An  Act  to  regulate  the  procedure  of 
School  Boards  in  Scotland  in  the 
dismissal  of  Teachers. 

(3rd  July  1882.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  as  the  Public 
Schools  (Scotland)  Teachers  Act,  1882. 

2.  In  this  Act  *'  certificated  teacher"  shall 
mean  a  teacher  holding  or  who  is  deemed  to 
hold  a  certificate  of  competency  within  the 
meaning  of  the  Education  (Scotland)  Act, 
1872. 

3.  In  order  to  secure  that  no  certificated 
teacher  appointed  by  and  holding  office  imder 
a  School  jBoard  in  Scotland  shall  be  dismissed 


from  such  office  without  due  notice  to  the 
teacher  and  due  delibenktion  on  the  part  of 
the  School  Board,  the  following  provisiuas 
shall  from  and  after  the  passing  of  this  Act 
have  effect;  (that  is  to  say,) 
(1.)  No  resolution  of  a  School  Board  for  th« 
dismissal  of  a  certificated  teacher  shall  be 
valid  unless  adopted  at  a  meeting  c^«d 
not  less  than  tlu^e  weeks  previoo^ly  hj 
circular  sent  to  each  member  intimatiiig 
that  such  dismissal  is  to  be  oonaidertd, 
and  xmless  notice  of  the  motion  for  hia 
dismissal   shall  have   been    sent  to  the 
teacher  not  less  than  three  weeks  prerioiB 
to  the  meeting.    Such  circnlars  shall  be 
held  to  have  been  delivered  to  the  mem- 
bers of  the  School  Board  if  sent  by  the 
clerk  by  post  addressed  to  the  usual  or 
last  known  place  of  abode  of  each  member, 
and  such  notice  to  the  teacher  shall  Iw 
held  to  have  been  delivered  if  sent  by  the 
clerk  by  post  in  a  registered  letter  id* 
dressed  to  the  usual  or  last  known  place 
of  abode  of  such  teacher. 
(2.)  No  resolntion  of  a  School  Board  for  the 
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dismissal  of  a  certifi  catod  teacher  shall  be 
valid  unless  agreed  to  by  a  majority  of 
the  full  number  of  members  of  such  School 
Board. 

4.  Notwithstanding  anything  contained  in 
this  Act,  it  shall  be  lawful  for  a  School  Board 
summarily  to  suspend  any  teacher  from  the 


exercise  of  his  duties;  but  such  suspension 
shall  not  affect  the  teacher's  right  to  the  salary 
or  other  emoluments  attached  to  his  office,  and 
nothing  contained  in  this  Act  shall  affect  the 
rights  of  teachers  appointed  before  the  passing 
of  the  Education  (Scotland)  Act,  1872,  in  so 
far  as  the  same  are  sayed  by  that  Act. 


Chap.  19. 
Interments  (feio  de  se)  Act,  1882. 


ABSI&ACT  OP  THE  EKACTMENTS. 

1.  Bepecd  qf4t  Geo.  4.  c.  52. 

2.  Coroner  to  give  directions  for  interment. 

3.  Interment, 

4.  lUtes  of  Chrisiicm  Jmrial  not  to  he  pefformed  on  interment, 

5.  Extent  of  Act, 

6.  SJun-t  tiUe. 


An  Act  to  amend  the  law  relating  to 
the  interment  of  any  person  found 
felo  de  Be.  (3rd  July  1882.) 

WiiEBEAS  it  is  expedient  that  the  laws  and 
usages  relating  to  tne  interment  of  the  remains 
of  persons  against  whom  a  finding  of  felo  do 
sc  shall  be  had  should  be  further  altered  and 
amended : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  The  Act  of  the  fourth  ^ear  of  George  the 
Fourth,  chapter  fifby-two,  intituled  **  An  Act 

to  alter  and  amend  the  law  relating  to  the 
interment  of   the  remains  of   any  person 
found  felo  de  so/'  shall  bo  and  the  same  is 
hereby  repealed. 

2.  From  and  after  the  passing  of  this  Act  it 
shall  not  be  lawful  for  any  coroner  or  other 
officer  haying  authority  to  hold  inquests  to 
issuo  any  warrant  or  other  process  directing 
the  interment  of  the  remains  of  persons  against 
whom  a  finding  of  felo  de  se  snail  be  had  in 
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any  public  highway,  or  with  any  stake  being 
driven  through  the  body  of  sucn  person,  but 
such  coroner  or  other  officer  shall  give  direc- 
tions for  the  interment  of  the  remains  of  such 
person  felo  de  se  in  tlie  churchyard  or  other 
burial  ground  of  the  parish  or  place  in  which 
the  remains  of  such  person  mignt  by  the  laws 
or  custom  of  England  be  interred  if  the  verdict 
of  felo  de  se  had  not  been  found  against  such 
person. 

3.  The  interment  of  any  such  person  as 
aforesaid  may  be  made  in  any  of  the  ways 
prescribed  or  authorised  by  the  Burial  Laws 
Amendment  Act,  1880. 

4.  Save  as  aforesaid,  nothing  herein  con- 
tained shall  authorise  the  performing  of  any 
of  the  rites  of  Christian  burial  on  the  inter- 
ment of  the  remains  of  any  such  person  as 
aforesaid,  or  be  taken  to  alter  the  laws  or 
usages  relating  to  the  burial  of  suoh  persons. 

5.  This  Act  shall  extend  to  the  Channel 
Islands,  but  shall  not  apply  to  Scotland  or  to 
Ireland. 

6.  This  Act  may  be  cited  as  the  Interments 
(felo  de  se)  Act,  1882. 
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Chap.  20. 
Poor  Bate  Assessment  and  Collection  Act^  1869,  Amendment  Act^  1882. 


AB6TBACT  OT  THE  ENACTMENTS. 


1.  ShoHme, 

2.  IiUerpretation. 

3.  Payment  of  rates  hy  outgoing  occupier  to  he  projportionoUe  to  time  of  occupation, 
di.  PvhliccUion  of  rate  where  no  parish  church. 


An  Act  to  amend  the  Poor  Rate  Assess- 
ment and  Collection  Act,  1869. 

(3rd  July  1882.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  shall  be  called  the  Poor  Eate 
Assessment  and  Collection  Act,  1869,  Amend- 
ment Act,  1882. 

2.  This  Act  and  the  Poor  Bate  Assessment 
and  Collection  Act,  1869,  as  amended,  shall  bo 
read  as  one  Act. 

3.  The  provisions  of  the  sixteenth  section  of 


the  Poor  Bate  Assessment  and  Collection  Act, 
1869,  so  far  as  regards  the  payment  of  retee  hj 
an  outgoing  occupier,  shall  extend  and  applj 
to  any  outgoing  occupier  assessed  in  the  nte. 
and  such  outgomg  occupier  shall  only  be  liable 
to  pay  so  much  of  the  rate  as  shall  be  propor- 
tionate to  the  time  of  his  occupation  witfaio 
the  period  for  which  the  rate  was  made,  not- 
withstanding he  may  not  be  succeeded  in  his 
occupation  by  an  incoming  tenant. 

4.  In  a  parish  in  which  there  is  no  church 
or  chapel  of  the  parish,  a  poor  rate,  whether 
made  oefore  or  afber  the  puissing  of  this  Act. 
shall  be  deemed  to  have  been  duly  published 
if,  within  fourteen  days  after  the  making  of 
the  rate,  notice  thereof  has  been  giyen  hj 
affixing  such  notice  in  some  public  and  con- 
spicuous place  or  situation  in  tke  parish. 


Chap.  21. 
Places  of  Worship  Sites  Amendment  Act,  1882. 


ABSIEACT  OF  THE  EKACTMENT8. 


1.  Conveyance  of  lands  hy  corporations  and  other  public  hodies, 

2.  Power  for  limiied  owner  in  case  of  unborn  or  unascertained  remainderman  to  convey,  ^ 

3.  Short  tiOe, 


An  Act  to  amend  the  Places  of  Worship 
Sites  Act,  1873.        (12th  July  1882.) 

Whebeas  hj  the  Places  of  Worship  Sites 
Act,  1873,  facilities  are  afforded  for  the  con- 
veyance of  pieces  of  land  not  exceeding  in 
(quantity  one  acre  for  sites  for  places  of  re- 
ligious worship  and  for  burial  places,  but 
doubts  have  been  entertained  whetner  convey- 
ances can  be  made  under  that  Act  by  corpo- 
rations and  public  bodies,  and  it  is  expedient 
to  remove  such  doubts : 

And  whereas  cases  have  arisen  in  which 
tenants  for  life  are  unable  to  make  convey- 


ances under  the  said  Act  by  reason  that  th« 
person  next  entitled  to  the  manor  or  lands  for 
a  beneficial  interest  in  fee  simple  or  fee  toil  is 
unborn  or  unascertained;  and  it  is  expedieDt 
to  grant  increased  fi&cilities  for  making  such 
conveyances : 

Be  it  therefore  enacted  by  the  Queea*8  mosl 
Excellent  Majestv,  by  and  with  the  sdriee 
and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Fvlb- 
ment  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

1.  The  Places  of  Worship  Sites  Act^  1^ 
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shftU  be  constraed  as  extending  to  anthorise 

any  corporation,  ecoleeiastical  or  lay,  whether 

sole  or  aggregate,   and  any  officers,  jostices 

of  ike  peace,  tnutees,  or  oommisBioners  hold* 

ing  land  for  pnblic,  ecclesiastical,  parochial, 

duffitable,  or  other  purposes  or  objects,  to 

grant,  convey,  or  enfranchise  for  the  purposes 

of  the  Act  such  onantity  of  land  as  therein 

mentioned :  Froviaed  as  follows : 

{a.)  An  ecclesiastical  corporation  sole,  being 

below  the  dignity  of  a  Bishop,  shall  not 

make  any  snch  grant  without  the  consent 

in  writing  of  the  Bishop  of  the  diocese  to 

whose  jurisdiction  he  is  subject : 

(b.)  A  municipal  corporation  shall  not  make 

any  such  grant  without  the  consent  in 

writing  of   the    Commissioners   of   Her 

Majesty's  Treasury : 

(e.)  Parochial    property    shall    not  be    so 

granted  without  the  consent  of  a  majority 

of  the  ratepayers  and  owners  of  property 

in  the  parish  to  which  the  property  belongs, 

asBembled  at  a  meeting  to  be  conyened 

according  to  the  mode  pointed  out  in  the 

Act  of  the  session  held  in  the  fifth  and 

sixth  years  of  the  reign  of  King  William 

the  Fourth,   chapter  69,  intituled   **An 

"  Act  to  facilitate  the  conveyance  of  work- 

"  houses  and  other  property  of  parishes, 

"and   of    incorporations   or    unions    of 

"  puishes  in  England  and  Wales,"  and  of 

the  Local  Grovemment  Board  and  of  the 

gnardians  of  the  poor  of  the  parish  or  of 

the  union  comprising  the  parish,  testified 

by  their  being  parties  to  the  conveyance : 


(d,)  Property  held  on  trust  for  charitable 
purposes  shall  not  be  so  granted  without 
the  consent  of  the  Charity  Commissioners 
for  England  and  Wales. 

2.  The  said  Act  shall  be  construed  as  ex- 
tending to  authorise  any  person  seised  or 
entitled  only  for  life  or  lives  of  or  to  any 
manor  or  lands  of  freehold  tenure  to  make 
such  grant,  conveyance,  or  enfranchisement  as 
is  mentioned  in  the  said  Act  in  cases  where 
the  person  next  entitled  to  the  same  for  a 
benencial  interest  in  remainder  in  fee  simple 
or  fee  tail  is  unborn  or  unascertained :  !Pro* 
vided  that  no  such  grant,  conveyance,  or 
enfranchisement  made  by  any  such  person 
seised  only  for  a  life  or  lives  shall  be  valid 
unless  the  person  seised  or  entitled  for  a  bene- 
ficial interest  for  life  or  lives,  or  for  an  estate 
in  fee  simple  or  fee  tail  (as  the  case  may  be)  in 
remainder  immediately  expectant  on  the  estate 
of  such  unborn  or  unascertained  person  of  or 
to  such  manor  or  lands  (if  any,  and  if  legally 
competent)  shall  be  a  party  to  and  shall  join  in 
the  same ;  and  if  there  l)e  no  such  person,  or 
if  such  person  be  not  legally  competent,  unless 
the  trustees  or  trustee  (if  any)  of  such  manor 
or  lands  during  the  suspense  or  contingency 
of  the  then  immediate  or  expectant  estate  in 
fee  simple  or  fee  tail  in  such  manor  or  lands 
shall  in  like  manner  concur. 

3.  This  Act  may  be  cited  as  the  Places  of 
Worship  Sites  Amendment  Act,  1882. 


Chap.  22. 
Boiler  Explosions  Ani,  1882. 


ABSTRACT  Of  THE  ENACTMENTS. 

1.  Short  tUle. 

2.  Extent  of  Ad. 

3.  Interj^retation  of  terms. 

4.  Appltcation  of  Act. 

5.  Notice  of  boiler  explosion  to  he  sent  to  the  Board  of  Trade. 

6.  Bower  for  Board  of  Trade  to  direct  inquiry  as  to  boiler  explosion. 

7.  As  to  costs  and  expenses  of  inquiry. 

8.  Becovery  of  fines* 

Schedule. 
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An  Act  to  make  better  provision  for 
Inquiries  with  regard  to  Boiler  Ex- 
plosions. (12tli  July  1882.) 

Whereas  special  provision  has  been  made  by 
law  for  making  inquiry  into  the  causes  and 
circumstances  of  boiler  explosions  on  board 
ships  and  on  railways,  and  it  is  exjKidient  that 
like  provision  be  made  for  making  inquiries 
with  respect  to  boiler  explosions  in  other 
cases : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  autnority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Boiler 
Explosions  Act,  1882. 

2.  This  Act  shall  extend  to  the  whole  of  the 
United  Kingdom. 

3.  In  this  Act  the  term  "  boiler  "  means  any 
closed  vessel  used  for  generating  steam,  or  for 
heating  water,  or  for  heating  other  liquids,  or 
into  which  steam  is  admitted  for  heating, 
steaming,  boiling,  or  other  similar  purposes. 

The  term  "  court  of  summary  jurisdiction" 
means  any  justices  of  the  peace,  metropolitan 
police  magistrate,  stipendiarv  magistrate, 
sheriff,  sheriff  substitute,  or  other  magistrate 
or  officer,  by  whatever  name  called,  who  is 
capable  of  exercising  jurisdiction  in  summary 
proceedings  for  the  recovery  of  penalties. 

4.  This  Act  shall  not  apply  to  any  boiler 
used  exclusively  for  domestic  purposes,  or  to 
any  boiler  used  in  the  service  of  Her  Majesty, 
or  to  any  boiler  on  board  a  steamship  having  a 
certificate  from  the  Board  of  Trade,  or  to  any 
boiler  explosion  into  which  an  inquiry  may  be 
held  unaer  the  provisions  of  the  Coal  Mines 
Begulation  Act,  1872,  and  the  Metalliferous 
Mines  Regulation  Act,  1872,  or  either  of 
them. 

5.  (1.)  On  the  occurrence  of  an  explosion 
from  any  boiler  to  which  this  Act  applies, 
notice  thereof  shall,  within  twenty-four  hours 
thereafter,  be  sent  to  the  Board  of  Trade  by 
the  owner  or  user,  or  by  the  person  acting  on 
behalf  of  the  owner  or  user. 

(2.)  The  notice  shall  state  the  precise  locality 
as  well  as  the  day  and  hour  of  the  explosion, 
the  number  of  persons  iinured  or  killed,  in 
addition  to  the  purposes  for  which  the  boiler 
was  used,  and,  generally,  the  part  of  the  boiler 
that  failed,  and  the  extent  of  the  failure,  and 


such  other  particolars,  if  any,  as  the  Boftrd  of 
Trade  by  notice  inserted  in  the  London  Guette 
may  require,  and  shall  be  in  the  form  prict<hi 
in  the  schedule  to  this  Act,  or  in  such  other 
form  as  the  Board  of  Trade  may  from  time  to 
time  approve  for  the  purpose. 

(3.)  If  default  is  msKle  in  oomplving  with  the 
reauirements  of  this  section,  the  person  in 
default  shall,  on  summary  conviction,  be  liabio 
to  a  fine  not  exceeding  twenty  pounds. 

6.  (1.)  On  receiving  notice  of  a  boiler  explo- 
sion the  Board  of  Trade  may,  if  it  thinks  fit, 
appoint  one  or  more  competent  and  indepen- 
dent engineer  or  engineers,  practically  conyer 
sant  with  the  manufacture  and  working  of 
boilers,  to  make  a  preliminary  inqniry  with 
respect  to  the  explosion,  and  the  persons  ») 
appointed  shall  have  the  powers  conferred  on 
the  court  by  sub-section  (4)  of  this  section.  If 
it  appears  to  the  Board  of  Trade,  either  upon  or 
witnout  such  preliminary  inquiry,  that  a 
formal  investigation  of  the  causes  and  cir- 
cumstances attending  the  explosion  is  expe- 
dient, the  Board  of  Trade  may  direct  a  formal 
investigation  to  be  held ;  and  with  respect  (o 
such  investigation  the  following  provisions 
shall  have  efiect : 

(2.)  Formal  investigations  of  boiler  explo- 
sions shall  be  made  at  or  near  the  place  of  such 
explosion  by  a  court  consisting  of  not  less  than 
two  commissioners  appointed  by  the  Board  of 
Trade,  of  whom  one  at  least  shall  be  a  com- 
petent and  practical  engineer  specially  con- 
versant with  the  manufacture  and  working  of 
steam  boilers,  and  one  a  competent  lawyer. 
The  court  shall  be  presided  over  by  one  of  the 
commissioners,  the  selection  being  made  by 
the  Board  of  Trade. 

(3.)  Any  such  formal  investigation  shall  be 
held  in  open  court,  in  such  manner,  and  under 
such  conditions,  as  the  commissioners  may 
think  most  efifectual  for  ascertaining  the  canses 
and  circumstances  of  the  explosion,  and  for 
enabling  them  to  make  the  report  herein-aficr 
mentioned  in  this  section. 

(4.)  The  court  shall  have,  for  the  purpose  of 

its  investigations,  all  the  powers  of  a  court  of 

summary  jurisdiction  when  acting  as  a  conrt 

in  the  exercise  of  its  ordinary  jurisdiction, 

and  shall  in  addition  have  the  following  powers ; 

viz., 

(a.)  The  court,  or  any  one  appointed  by  it, 

may    enter    and   inspect    any    place  or 

building,  the  entry  or  inspection  whereof 

appears  to  the  court  requisite  for  the  said 

purpose : 

(&.)  It  may  by  summons  under   its   hand 

require  the  attendance  of  all  such  perscutf 

as  it  thinks  fit   to   call   before  it,  and 

examine  for  the  said  purposei  and  may  for 
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such  purpose  require  answers  or  returns 
to  such  inquiries  as  it  thinks  fit  to  make : 
(c.)  It  may  require  and  enforce    the    pro- 
duction    of      all     books,     papers,     and 
documents  which  it  considers  important 
for  the  said  purpose : 
(<2.)  It  may  administer  an  oath,  and  require 
any  person  examined  to  make  and  sign  a 
declaration  of  the  truth  of  the  statements 
made  by  him  in  his  examination : 
(e.)  Every  person  so  summoned,  not  being 
the  owner  or  user  of  the  boiler,  or  in  the 
service  or   employment  of  the  owner  or 
user,  or  in  any  way  connected  with  the 
working  or  management    of  the  boiler, 
shall  be  allowed  by  the  Board  of  Trade 
such  expenses  as  would  be  allowed  to  a 
witness  attending  on  subpoena  before  a 
court   of  record,   and  in  Scotland  to  a 
witness  attending  a  criminal  trial  by  jury 
in  the  sheriff  court ;  and  in  case  of  dispute 
as  to  the  amount  to  be  allowed,  the  same 
shall  be  referred  by  the  court  to  a  master 
of  one    of   the    superior  courts,   and  in 
Scotlwid  to  the  auditor  of  the  Court  of 
Session,  who,  on  request  under  the  hands 
of  the  members  of  the  court,  shall  ascertain 
and  certify   the  proper  amount  of  such 
expenses. 
(5.)  The  court  making  a  formal  investigation 
with  respect  to    any  boiler  explosion,   shall 
present  a  full  and  clear  report  to  the  Board  of 
Trade,  stating  the  causes  of  the  explosion,  and 
all  the  circumstances  attending  the  same,  with 
the  evidence,  adding  thereto  any  observations 
thereon,  or  on  the  evidence,  or  on  any  matters 
arising  out  of  the  investigation  which  they 
think  right  to  make,  and  the  Board  of  Trade 
shall  cause  every    such   report    to  be  made 
public  in  such  manner  as  it  thinks  fit.    When 
no  formal  investigation  is  held,   the  report 
presented   to    the   Board   of   Trade    by   the 
engineer  wn^lring  a  preliminary  inquiry  with 


respect  to  a  boiler  explosion  shall  bo  made 
public  in  such  manner  as  the  Board  of  Trade 
thinks  fit. 

7.  The  court  may  order  the  costs  and 
expenses  of  a  preliminary  inquiry  or  formal 
investigation  or  any  part  thereof,  including 
therein  the  remuneration  of  persons  holding 
such  inquiry  or  investigation,  to  be  paid  by 
any  person  summoned  before  it,  or  by  the 
Boara  of  Trade ;  and  such  order  shall,  on  the 
application  of  any  party  entitled  to  the  benefit 
of  the  same,  be  enforced  by  any  court  of 
summary  jurisdiction  as  if  such  costs  and 
expenses  were  a  penalty  imposed  by  such 
court. 

The  Board  of  Trade  may,  if  they  think  fit, 
pay  to  the  persons  holding  any  inquiry  or  in- 
vestigation under  this  Act  such  remuneration 
as  they  may  with  the  consent  of  the  Treasury 
appoint. 

If  and  so  far  as  not  otherwise  provided  for, 
all  costs  and  expenses  incurred  by  the  Board 
of  Trade,  including  any  remuneration  paid 
under  this  section,  and  any  costs  and  expenses 
ordered  by  the  court  to  be  paid  by  the  Board 
of  Trade,  shall  be  paid  out  of  moneys  to  be 
provided  by  Parliament. 

8.  Any  fine  payable  under  this  Act  shall  be 
recoverable  in  England  in  the  manner  provided 
by  the  Summary  Jurisdiction  Acts,  in  Scot- 
land in  the  manner  provided  by  the  Summary 
Jurisdiction  Acts,  1864  and  1881,  and  of  any 
Act  or  Acts  amending  the  same,  and  in  Ireland 
within  the  police  district  of  Dublin  metropolis, 
in  accordance  with  the  provisions  of  the  Acts 
regulating  the  powers  and  duties  of  justices  of 
the  peace  for  such  district,  or  of  the  police  of 
such  district  elsewhere  in  Ireland  in  accordance 
with  the  provisions  of  the  Petty  Sessions 
(Ireland)  Act,  1851  (14  &  15  Vict.  c.  93),  and 
any  Act  amending  or  affecting  the  same. 
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SCH£DUI<£. 


Bepobt  of  Explosion  of  a  Steam  Boilbb  to  be 
sent  to  the  Boabd  of  Tbads  within  twenty- 
four  hours  after  the  occurrence  of  an 
Explosion. 

See  Section  5. 

1.  Name  of  premises  or  works  on  which  the 
boiler  exploded. 

2.  Adcbess  by  the  post. 

3.  Day  and  hour  of  explosion. 

4.  Number  of  persons  killed. 

5.  Number  of  persons  injured. 

6.  General  description  of  the  boiler. 


7.  Purposes  for  which  the  boiler  was  used. 

8.  Part  of  the  boiler  which  failed,  imd  the 
extent  of  failure  generally. 

9.  Pressure  at  which  the  boiler  was  worked. 

10.  Name  and  address  of  any  society  or 
association  by  whom  the  boiler  was  last  in- 
spected or  insured. 

Signature  of  person  responsible 
for  the  accuracy  of  the  parti- 
culars contained  in  this  form. 

Address 

Date 
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[chap.  23. 


Chap.  23. 
Public  Health  {Fruit  Pickers  Lodgings)  Act,  1882. 


AB8TB  ACT  OF  THE  ENACTMENTS. 

1.  Short  title  and  eonstrtAction  of  Act. 

2.  Power  to  make  hydaws  for  fruit  pickers. 


An  Act  to  extend  the  Public  Health  Act, 
1875,  to  the  making  of  Byelaws  for 
Fruit  Pickers.  (12th  July  1882.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  as  the  Public 
Health  (Fruit  Pickers  Lodgings)  jfot,   1882, 


and  shall  be  construed  as  one  with  the  Poblic 
Health  Act,  1876. 

2.  Section  three  hundred  and  fourteen  of  the 
Public  Health  Act,  1875,  which  enables  anj 
local  authority  to  make  byelaws  for  securing 
the  decent  loaging  and  accommodation  of  per- 
sons engaged  in  hop  picking  within  the  district 
of  such  authority,  shall  be  deemed  to  extend  to 
and  authorise  the  making  of  byelaws  f(^ 
securing  the  decent  lodging  and  accomino- 
dation  of  persons  engaged  in  the  picking  of 
fruit  and  vegetables. 


Chap.  24. 
Petty  Sessions  {Ireland)  Act,  1882. 


ABSTRACT  OF  THE  ENACTMENTS. 

1.  Extension  of  term  "  agent "  in  14  ^  15  Vict.  c.  93. 

2.  Short  tiOe. 


An  Act  to  amend  the  Petty  Sessions 

(Ireland)  Act,  1851. 

(12th  July  1882.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
lAajesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  tibe  authority  of  the  same,  as 
follows : 

1.  In  the  Petty  Sessions  (Ireland)  Act,  1851, 
the  word  **  agent "  shall  include  the  father, 
son,  husband,  wife,  or  brother  of  the  com- 


plainant or  defendant ;  provided  that  vaj  toch 
person  be  thereunto  authorised  in  writing  hj 
the  complainant  or  defendant  (as  the  case  mij 
be),  and  do  receive  no  remuneration  therefor, 
and  have  the  leave  of  the  court  to  appear  and 
be  heard,  and  that  the  court  is  saAisfied  that 
such  complainant  or  defendant  is  from  infir- 
mity, or  other  unavoidable  cause,  unable  to 
appear. 

2.  This  Act  may  be  cited  as  the  Petty 
Sessions  (Ireland)  Act,  1882;  and  the  Pettj 
Sessions  (Ireland)  Act,  1851,  and  this  Act 
may  be  cited  together  as  the  Petty  Sessions 
(Ireland)  Acts,  1851, 1882. 
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Chap.  25. 
Prevention  of  Crime  {Ireland)  Act,  1882. 


ABSTKACT  OF  THE  ENACTMENTS. 
PART  I. 

Special  Commission. 

1.  Special  Commisaton  Court. 

2.  Appecdfrom  Special  Commissum  Court  to  Court  of  Criminal  Appeal. 

3.  Constitution  of  Court  of  Criminal  Appeal. 


PAET  11. 
Special  Jubors  and  Yente. 

4.  Specud  jitrors  in  criminal  cases. 

5.  Penalty  for  nonrottendance  of  special  juror. 

6.  Change  of  venue. 


PART  III. 
Offences  against  this  Act. 

7.  IntinUdation. 

8.  Biots  and  other  offences. 

9.  Unlawful  associations. 

10.  Illegal  meetings. 

11.  Arrest  of  persons  found  at  night  under  snspidous  circumstances. 


PART  IV. 
General  Powers. 

12.  Arrest  of  strangers  found  wnder  suspicious  circumstances. 

13.  NewBpapers. 

14.  Searches  for  arms  and  iUegal  documents, 

15.  AppUcatton  of  Alien  Act  to  aliens. 

16.  Power  of  justices  to  sunymon  witnesses. 

17.  Power  of  apprehending  absconding  witnesses. 
18-  Additional  cofistabulary  force. 

19.  Power  of  Lord  Lieutenant  as  to  compensation  to  he  paid  in  certain  caies  of  murder  or 

maiming. 

20.  Description  of  **  district*'  and  provision  as  to  raising  charge. 


PART  V. 
Supplemental  Provisions  and  Deftnitions. 

21.  Punishment  for  offence  against  Act. 

22.  Summiary  procedure  for  offences  under  Act. 

23.  Prodamiatvon  of  districts, 

24.  Supplemental  provisions  as  to  proclamations  and  orders. 

25.  BeguUUion  as  to  wa/rrants  ana  notice  of  irioL 

26.  Bota  of  judges. 

27.  Begulations  as  to  courts. 

28.  Rules  of  procedure  in  Schedule. 

29.  Allowances  to  judges,  witnesses,  and  others. 

30.  Bulesfor  procedure  and  matters  to  he  prescribed. 
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31.  Powers  of  Act  to  he  cuimdative. 

32.  Saving  for  trade  unions. 

33.  Saving  for  associations. 

34.  Definition  of  *'  unlawful  association.^* 

35.  General  definitions. 

36.  Short  title. 

37.  Duration  of  Act. 

Schedules. 


An  Act  for  the  prevention  of  Crime  in 
Ireland.  (12th  July  1882.) 

"Whereas  by  reason  of  tho  action  of  secret 
societies  and  combinations  for  illegal  purposes 
in  Ireland  the  operation  of  the  ordinary  law 
has  become  insufficient  for  the  repression  and 
prevention  of  crime,  and  it  is  expedient  to 
make  further  provision  for  that  purpose : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

PAETI. 

Special  Commission. 

1.  (1.)  The  Lord  Lieutenant  may  from  time 
to  time  direct  a  commission  or  commissions 
to  be  issued  for  the  appointment  of  a  court  or 
courts  of  special  commissioners  for  the  trial 
in  manner  prdvided  by  this  Act  of  persons 
committed  for  trial  for  any  of  the  following 
offences ;  that  is  to  say, 

(a.)  Treason  or    treason-felony    committed 
after  the  passing  of  this  Act ; 

(b.)  Murder  or  manslaughter ; 

(c.)  Attempt  to  murder ; 

(d.)  Aggravated  crime  of  violence  against 
the  person ; 

(e.)  Arson,  whether  by  common  law  or  by 
statute ; 

(/.)  Attack  on  dwelling-house ; 
and  whenever  it  appears  to  the  Lord  Lieutenant 
that  in  the  case  of  any  person  committed  for 
trial  for  any  of  the  said  offences  a  just  and 
impartial  trial  cannot  be  had  according  to  the 
ordinary  course  of  law,  the  Lord  Lieutenant 
may  by  warrant  assign  to  any  such  court  of 
Special  Commissioners  (in  this  Act  referred  to 
as  a  Special  Commission  court)  the  duty  of 
sitting  at  the  place  named  in  the  warrant  and 
of  there,  without  a  jury,  hearing  and  deter- 
mining, according  to  law,  the  charge  made 
against  the  person  so  committed  for  trial  and 
named  in  the  warrant,  and  of  doing  tisercin 
what  to  justice  appertains. 

(2.)  A  Special  Commission  court  shall  con- 
sist of  three  judges  of  the  Supreme  Court  of 


Judicature  in  Lreland  (other  than  the  Lord 
Chancellor),  to  be  named  in  such  oommission. 
and  they  shall  try  in  open  court,  according  to 
the  tenor  of  a  warrant  under  this  Act,  all 

Eersons  named  in  the  warrant  who  may  be 
rought  before  them  for  trial. 

(3.)  The  evidence  taken  on  a  trial  before  a 
Special  Commission  court,  and  the  reasons,  if 
any,  given  by  the  judges  in  delivering  judg- 
ment, shall  be  taken  down  by  a  shorthand 
writer,  who  shall  be  sworn  to  take  the  same 
accurately  to  the  best  of  his  ability. 

(4.)  A  person  tried  by  a  Special  Commission 
court  shall  be  acquittea  unless  the  whole  court 
concur  in  his  conviction,  and  the  judges  of 
the  said  court  shall  in  all  cases  of  convicticQ 
give  in  open  court  the  reasons  for  sach  con- 
viction. 

(5.)  Where  a  person  is  tried  by  a  Special 
Conmiission  court  he  shall,  if  acquitted  by 
such  court,  be  entitled  to  bo  conveyed  free  uf 
cost  to  any  place  he  selects  in  ithe  connty  in 
which  he  was  committed  for  trial. 

(6.)  The  Lord  Lieutenant  shall  from  time  to 
time  provide  for  the  payment  of  the  reasonable 
expenses  of  witnesses,  and  in  the  case  of  poor 
persons  charged  with  treason,  treasan-felonx. 
or  murder,  for  the  payment  of  counsel  reqniied 
for  the  defence  of  a  person  brought  for  tri&l 
before  a  Special  Commission  court,  and  certi- 
fied to  be  so  required  by  snoh  court. 

Provided  that  nothing  in  tiiis  Act  shall 
empower  a  Special  Oommissian  court  to  tir  a 
person  for  any  offence,  unless  a  judge  aadjni; 
m  Ireland  would,  but  for  this  section,  htrt 
had  jurisdiction  to  try  that  person  for  the  saii 
offence. 

2.  (1.)  Any  person  convicted  by  a  Special 
Commission  court  under  this  Act  may,  sobjcct 
to  the  provisions  of  this  Act,  app^  eilbt?r 
against  the  conviction  and  sentence  of  the 
court,  or  against  the  sentence  alone,  to  tbr 
Court  of  CJriminal  Appeal  herein-after  men- 
tioned, on  any  ground,  whether  of  lav  «"  of 
fact ;  and  the  Court  of  Criminal  Appeal  ehall 
(subject  to  tlie  provisions  of  this  Act)  ban* 
power  after  hearing  the  appeal  to  confinn  tbe 
conviction  and  sentence,  or  to  enter  an 
acquittal,  or  to  vary  the  conviction  gt 
sentence. 
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ProTided  that — 

(a.)  The  oonTiction  shall  not  be  Taried  saye 
by  Bubetituting  a  conviction  for  some  less 
offence,  for  which  the  Sx>ecial  Commission 
conrt  had  jurisdiction  on  the  trial  to 
convict  the  appellant ;  and 

(b.)  The  sentence  shall  not  be  increased. 

(2.)  The  conviction  and  sentence  as  confirmed 
or  varied  by  the  Court  of  Criminal  Appeal 
shall  have  effect  as  if  it  were  the  conviction 
and  sentence  of  the  Special  Commission  court, 
and  shall  be  deemea  to  be  the  sentence  of  a 
Special  Commission  court. 

(3.)  If  the  appellant  establishes  want  of 
jurisdiction  in  the  Special  Commission  court, 
the  Court  of  Criminal  Appeal  may  quash  the 
proceedings. 

(4.)  The  Court  of  Criminal  Appeal  shall  have 
for  the  purpose  of  any  appeal  all  the  powers 
and  jurisdiction  of  the  Special  Commission 
court. 

3.  (1.)  The  Court  of  Criminal  Appeal  under 
this  Act  shall  consist  of  the  judges  of  the 
Sapreme  Court  of  Judicatare  in  Irdand  (with 
tho  exception  of  the  Lord  Chancellor),  and  any 
of  those  judges  not  less  than  five  may  sit  and 
exercise  the  powers  of  the  court. 

Provided  tnat  a  judge  who  sat  in  the  Special 
Commission  court  shall  not  sit  in  the  Court  of 
Criminal  Appeal  on  any  appeal  against  a  con- 
viction or  sentence  by  that  Special  Commission 
court  to  which  he  was  a  party. 

(3.)  The  determination  of  any  appeal  shall  be 
according  to  the  determination  of  a  majority 
of  tiie  judges  who  heard  the  appeal. 


PAET  II. 
Special  Jubobs  akd  Yenue. 

4.  (1.)  Where  the  trial  of  a  person  charged 
with  an  indictable  offence  would  otherwise 
have  been  had  by  a  jury  before  some  court  not 
being  a  court  of  general  or  quarter  sessions,  the 
Attorney  Gteneral  for  Ireland,  or  the  person 
charged,  may,  on  serving  the  prescribed  notice 
in  the  prescribed  manner,  recjuire  that  the  iury 
shall  consist  entirely  of  special  jurors,  and  the 
jury  shall  consist  of  special  jurors  accordingly. 
Where  more  persons  than  one  are  to  be  tried 
together  on  the  same  charge,  and  notice  for 
special  jurors  has  not  been  served  by  the 
Attorney  Q^neral,  but  has  been  served  by  some 
and  not  all  of  such  persons,  the  jury  shall  con- 
sist entirely  of  special  jurors  or  not,  as  the 
court  may  direct : 

Provided  that  a  trial  shall  not  be  impeached 
on  any  ground  connected  with  the  qualification 
of  the  jnrors  or  any  of  them. 

(2.)  The  special  jurors  shall  be  taken  by 


ballot  in  manner  provided  by  the  nineteenth 
section  of  the  Juries  Procedure  (Ireland)  Act, 
1876,  from  all  the  jurors  upon  the  panel 
returned  by  the  sheriff  from  the  special  jurors 
book. 

(8.)  A  county  mentioned  in  the  first  column 
of  the  Second  Schedule  to  this  Act,  and  a 
county  of  a  city  or  town  set  opposite  the  name 
of  that  county  in  the  second  column  of  the  said 
schedule,  shall  as  respects  special  jurors  be 
deemed  to  be  contributors  counties ;  and  the 
special  jurors  of  each  of  two  contributory 
counties  shall  be  lawftil  jurors  for  the  trial  of 
any  person  who  is  to  be  tried  by  special  jurors 
in  either  of  such  contributory  counties  ;  and, 
whenever  a  trial  requiring  special  jurors  under 
this  Act  is  about  to  take  place  in  any  one  of 
two  contributory  counties,  steps  shall  be  duly 
taken  by  the  sheriff  of  each  of  the  said  counties 
for  returning  to  the  proper  officer  of  the  court 
in  which  such  trial  is  held  the  panel  of  the 
special  jurors  of  his  county,  and  the  special 
jury  for  such  trial  shall  be  taken  by  ballot 
accordingly  from  all  the  jurors  upon  such  two 
panels  indifferently ;  and  the  sheriff  of  each  of 
the  said  contributory  counties  shall  deliver  to 
the  proper  officer  of  the  court  the  cards  for  such 
ballot,  and  the  ballot  shall  be  taken  in  manner 
provided  by  the  said  nineteenth  section  of  the 
Juries  Procedure  (Ireland)  Act,  1876. 

The  expression  '*  sheriff"  in  this  section  in- 
cludes any  officer  who  by  law  performs  the 
duties  of  sheriff  in  relation  to  the  return  of 
jurors. 

5.  The  words  ** twenty  pounds"  shall  be 
substituted  for  the  words  **  forty  shillings  "  in 
section  four  of  the  Juries  Procedure  (Ireland) 
Act,  1876,  in  the  case  of  special  jurors. 

6.  (1.)  The  Attorney  General,  on  making 
application  to  the  High  Court  of  Justice  or  a 
juage  thereof,  and  certifying  that  in  his  opinion 
it  is  expedient  in  the  interests  of  justice  that  a 
person  awaiting  his  trial   for  an    indictable 
offence  should  be  tried  in  some  county  named 
in  the  certificate  other  than  the  county  in 
which  he  would  otherwise  be  tried,  shall  be 
entitled  as  of  right  to  an  order  directing  such 
person  to  be  ^ed  in  the  count;^  named  in  the 
certificate  ;  and,  if  such  order  is  made  before 
any  indictment  or  inquisition  has  been  found, 
the  said  offence  may  be  inc^uired  of  in  the 
county  named  in  the  order  m  like  manner  in 
all  respects  as  if  it  had  been  committed  in  that 
county  ;  and,  if  the  order  is  made  after  an  in- 
dictment or  inquisition  has  been  found,  the 
indictment  or  inquisition  shall  be  transmitted 
to  the  court  of  assiee  for  the  county  named  in 
the  order,  and  have  effect  as  if  it  had  originally 
been  duly  found  at  or  returned  to  that  court ; 
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and,  in  cither  case,  the  offence  may  be  heard 
and  determined,  and  the  person  charged  with 
the  said  offence  may  be  convicted  and  sen- 
tenced, as  if  the  offence  had  been  committed  in 
the  county  named  in  the  order,  but  the  sentence 
of  the  court  shall  be  carried  into  effect  as  if 
such  person  had  been  tried  in  the  county  in 
which  he  would  have  been  tried  if  the  said 
order  had  not  been  made,  and  such  person 
shall,  if  necessary,  be  removed  accordingly,  in 
pursuance  of  an  order  of  the  court  made  for 
the  purpose. 

(2.)  The  Lord  Lieutenant  shall  from  time  to 
time  provide  for  the  payment,  if  an  order  is 
made  under  this  section  respecting  the  trial 
of  any  person,  of  the  reasonable  expenses  of 
such  person  coming  to  the  place  at  which,  in 
pursuance  of  such  order,  he  is  to  be  tried  in 
any  case  where  he  was  admitted  to  bail,  and 
also  of  the  witnesses  required  for  the  defence 
of  such  person,  and  certified  by  the  court 
before  whom  he  is  tried  to  be  so  required. 

(3.)  Where  an  order  is  made  under  this 
Act  directing  a  change  of  venue,  the  pre- 
scribed Crown  solicitor,  or  other  prescribed 
officer  under  the  direction  of  the  Attorney 
General,  shall  provide,  where  necessary,  for 
advancing  money  for  enabling  the  person  to 
be  tried  and  the  witnesses  required  for  the 
defence  of  such  person  to  attend  the  trial. 

(4.)  For  the  purposes  of  this  section  the 
expression  "awaiting  his  trial"  means  com- 
mitted for  trial  or  charged  with  any  indictable 
offence  by  indictment  or  inquisition ;  and 
' '  court  of  assize  "  includes  any  court  of  oyer 
and  terminer  or  gaol  delivery. 


PART  ni. 

0f7ENC£S  against  THIS  ACT. 

7.  Every  person  who — 

Wrongfully  and  without  legal  authority  uses 
intimidation,  or  incites  any  other  person  to  use 
intimidation, 

(a.)  to  or  towards  any  person  or  persons 
with  a  view  to  cause  any  person  or  persons, 
either  to  do  any  act  which  such  person  or 
persons  has  or  have  a  legal  right  to 
abstain  from  doing,  or  to  abstain  from 
doing  any  act  which  such  person  or  persons 
has  or  have  a  legal  right  to  do ;  or 

(h.)  to  or  towards  any  person  or  persons  in 
consequence,  either  of  his  or  their  having 
done  any  act  which  he  or  they  had  a  legal 
right  to  do,  or  of  bis  or  their  having 
abstained  from  doing  any  act  which  he 
or  they  had  a  legal  right  to  abstain  from 
doing, 
shall  be  guilty  of  an  offence  against  this  Act. 


In  this  Act  the  expression  ''intimidation'* 
includes  any  word  spoken  or  act  done  in  order 
to  and  calculated  to  put  any  person  in  fear  of 
any  injury  or  dan^per  to  hunself,  or  to  any 
member  of  his  fanuly,  or  to  any  person  in  hu 
employment,  or  in  fear  of  any  injury  to  or  los3 
of  his  property,  business,  or  means  of  living. 

8.  £vei7  person  who  in  a  proclaimed  dis- 
trict— 

(a.)  Takes  part  in  any  riot  or  mdawfal 
assembly;  or 

(b,)  Within  nine  months  after  the  execaiion 
of  any  writ  of  possession  or  decree  for 
possession  of  any  house  or  land  takes  or 
holds  forcible  possession  of  such  house  or 
land  or  any  part  thereof ;  or 

(c.)  Commits  an  aggravated  act  of  violence 
against  the  person  ;  or 

(d,)  Commits  an  assault  on  any  constable, 
l3ailiff,  process  server,  or  other  minister 
of  the  law,  while  in  the  execution  of  his 
duty  or  in  consequence  thereof, 
shall  be  guilty  of  an  offence  against  this  Act. 

9.  Every  person  who  knowingly — 

(a.)  Is  a  member  of  an  unlawful  associatioB 
as  defined  by  this  Act ;  or 

(5.)  Takes  part  in  the  operations  of  an  un- 
lawful association  as  oefined  by  this  Act, 
or  of  any  meeting  thereof, 
shall  be  guilty  of  an  offenoe  against  this  Act. 

10.  (1.)  The  Lord  Lieutenant  may  from 
time  to  time,  by  order  in  writing  of  which 
public  notice  shall  be  given  and  pnblished  in 
the  prescribed  manner,  prohibit  any  meeting 
which  he  has  reason  to  believe  to  be  dangeroos 
to  the  public  peace  or  the  public  safety.  A 
copy  of  such  order  shall  be  forthwith  served 
in  the  prescribed  manner  if  possible  on  the 
promoters  of  such  meeting. 

(2.)  And,  in  case  such  meeting  be  so  pro- 
hibited, two  or  more  justices  of  the  peace  uudl 
attend  at  the  place  where  thev  have  reason  to 
believe  such  meeting  is  to  be  held,  and  <me  or 
more  of  such  justices  shall  in  the  prescribed 
form  and  manner  then  and  there  notify  alond, 
to  the  persons  attending,  that  such  meetiug 
is  prohibited  by  the  Lord  Lieutenant ;  and  in 
case  any  of  the  persons  so  met  or  assembled 
together  shall  not  disperse  forthwith  Within  a 
reasonable  time,  each  of  such  persons  there- 
upon shall  be  guilty  of  an  offence  against  this 
Act;  so,  however,  that  the  term  of  imprison- 
ment awarded  shall  not  exceed  three  months. 

(3.)  A  copy  of  eveij  such  order  shall  be  Lud 
before  Parliament  within  fourteen  days  after 
the  day  on  which  such  order  was  made,  if  Pu*- 
liament  be  then  sitting,  and  if  not,  then 
within  fourteen  days  after  the  next  meeting  of 
Parliament. 
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11.  (1.)  In  a  proclaimed  district,  if  a  person 
is  out  of  his  place  of  abode  at  any  time  after 
one  hoar  later  than  sunset  and  before  sunrise 
nnder  circumstances  giving  rise  to  a  reasonable 
suspicion  of  a  criminal  intent,  any  constable 
may  arrest  that  person  and  bring  him  forthwith 
before  the  nearest  available  j'ustice  of  the  peace, 
and  such  Justice,  after  inquiry  into  the  circum- 
stances of  the  case,  may  either  discharge  him 
or  take  the  necessary  steps,  by  committing 
bim  to  mdson  or  taking  reasonable  bail  with 
two  sufficient  sureties  not  exceeding  fifty 
pounds  each,  to  bring  him  as  soon  as  may  be, 
and  within  a  period  not  exceeding  seven  days, 
before  a  court  of  summary  jurisdiction  acting 
under  this  Act,  and  if  on  such  person  appearing 
before  a  court  of  summary  jurisdiction  acting 
nnder  this  Act,  and  the  case  being  heard,  the 
court  believes  that  such  person  was  out  of  his 
place  of  abode  and  not  upon  some  lawful 
ocoasion  or  business  he  shall  be  guilty  of  an 
offence  against  this  Act;  so,  however,  that 
the  term  of  imprisonment  awarded  shaJl  not 
exceed  three  months. 

(2.)  Upon  the  hearing  of  a  charge  under  this 
section  against  a  person,  that  person  may,  if 
he  thinks  fit,  be  examined  as  an  ordinary 
witness  in  the  case. 


PART  IV. 
Gensral  Foweas. 

12.  (1.)  If  a  constable  finds  in  a  proclaimed 
district  any  stranger  under  circumstances 
giving  rise  to  a  reasonable  suspicion  of  a 
criminal  intent,  he  may  arrest  such  stranger 
and  bring  him  before  a  justice  of  the  peace, 
and  if  such  justice  after  inc[uiry  into  the 
circumstances  of  the  caise  by  evidence  on  oath, 
is  satisfied  that  such  stranger  has  not  a  lawful 
object  in  being  in  such  place  the  justice  may 
require  him  to  give  security  by  entering  into 
a  recognizance  with  two  sufficient  sureties  to 
an  amount  not  exceeding  fifty  pounds  for  each 
surety,  to  keep  the  peace  and  to  be  of  ^ood 
behaviour  towards  all  Her  Majeslnr's  subjects 
during  the  ensuing  six  months,  and,  in  default 
of  his  giving  such  security,  may  commit  him 
to  prison  until  he  gives  such  security  or  is 
discharged  in  pursuance  of  this  section,  so 
however  that  he  shall  not  be  so  imprisoned  for 
more  than  one  month. 

(2.)  The  justice  shall,  on  the  application  of 
any  such  person  brought  before  him  as  afore- 
said, adjourn  the  further  hearing  of  the  case  to 
a  petty  sessions  to  be  held  for  the  petty  sessions 
district  within  which  such  arrest  took  place, 
not  less  than  four  days  after  the  date  of  saoh 
application,  and  to  consist  of  at  least  two 
justices,  on  such  person  giving  reasonable  bail 
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for  his  appearance  at  such  petty  sessions.  Such 
court  of  petty  sessions  shall  deal  with  the  case 
in  manner  provided  by  the  Petty  Sessions 
(Ireland)  Act,  1851,  and  the  Acts  amending 
the  same,  in  the  case  of  summary  proceeding, 
and  shall  have  the  same  power  to  deal  with 
such  person  as  is  in  this  section  herein-before 
conferred  on  a  justice  of  the  peace. 

(3.)  Upon  the  inquiry  into  the  circumstances 
of  the  case  of  a  person  arrested  under  this 
section,  such  person  and  the  husband  or  wife 
of  such  person  as  the  case  may  be,  may,  if  such 
person  thinks  fit,  be  examined  as  an  ordinary 
witness  in  the  case. 

(4.)  The  justice  or  justices  committing  a 
person  to  prison  in  pursuance  of  this  section 
may  for  good  cause  discharge  a  person  so  com- 
mitted, and  in  any  case  shall  forthwith  transmit 
a  report  of  the  committal  to  the  Lord  Lieu- 
tenant, stating  the  grounds  of  the  committal, 
the  security  required,  and    any  explanation 

given  b^  the  prisoner  by  way  of  defence.    The 
ord  Lieutenant  may  order  the  prisoner  to  be 
discharged  if  it  seems  just  to  him  so  to  do. 

13.  (1.)  Where  after  the  passing  of  this  Act 
any  newspaper  wherever  printed  is  circulated 
or  attempted  to  be  circulated  in  Ireland,  and 
any  copy  of  such  newspaper  appears  to  the 
Lord  Lieutenant  to  contain  matter  inciting  to 
the  commission  of  treason  or  of  any  act  of 
violence  or  intimidation,  the  Lord  Lieutenant 
may  order  that  all  copies  of  such  newspaper 
containing  that  matter  shall,  when  found  in 
Ireland,  be  forfeited  to  Her  Majesty,  and  any 
constable  duly  authorised  by  the  Lord  Lieu- 
tenant may  seize  the  same. 

(2.)  Where  it  appears  to  the  Lord  Lieutenant 
that  such  newspaper  was  printed  and  published 
in  Ireland,  the  order  of  the  Lord  Lieutenant 
shall  indicate  the  part  of  the  newBpax)er  on 
account  of  which  tne  order  was  made,  and  if 
the  newspaper  specifies  the  office  in  Irelimd  at 
which  the  newspaper  is  printed  and  publidied, 
the  order  shall,  as  soon  as  practicable,  be 
served  in  the  prescribed  manner  at  the  office 
so  specified. 

(3.)  Every  order  of  the  Lord  Lieutenant 
under  this  section  shall  be  published  in  the 
"  Dublin  Grazette,"  and  shall  be  laid  before 
Parliament  within  thirty  days  if  Parliament  is 
then  sitting,  and,  if  not,  within  thirty  days 
after  the  next  sitting  of  Parliament. 

14.  (1.)  It  shall  be  lawful  for  the  Ijord  Lieu- 
tenant £rom  time  to  time  by  warrant  in  tiie 
prescribed  form  to  direct  the  inspectors  and 
sub-inspectors  of  constabularv  for  the  time 

.being  acting  in  any  constabulary  district,  or 
any  of  them,  to  search  for  and  seize  in  anv 
proclaimed  district^  or  in  any  part  thereof, 
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specified  in  the  warrant,  all  or  any  of  the  fol- 
lowing articles ;  that  is  to  say,  any  arms, 
ammunition,  papers,  documents,  instrnments, 
or  articles  suspected  to  be  used  or  to  be  in- 
tended to  be  used  for  the  purpose  of  or  in  con- 
nexion with  any  secret  society  or  secret  asso- 
ciation existing  for  criminal  purposes ;  all  such 
articles  when  seized  shall  be  forfeited  to  Her 
Majesty. 

(2.)  Any  inspector  or  sub-inspector  so  autho- 
rised by  the  warrant  may,  at  any  time  within 
thrcQ^  months  from  the  date  of  the  warrant,  and 
at  any  place  within  the  proclaimed  district  or 
the  part  thereof  specified  in  the  warrant,  to- 
gether with  such  constables  and  other  persons 
as  he  calls  to  his  assistance,  seize,  detain,  and 
carry  away  any  of  the  articles  above  mentioned 
which  he  may  find  ;  and  for  the  purposes 
aforesaid  may  at  any  time  enter  into  any  house, 
building,  or  place,  and  if  admittance  is  refused 
or  is  not  obtained  within  a  reasonable  time 
after  it  is  first  demanded,  may  enter  by  force 
in  order  to  execute  such  warrant. 

(3.)  The  person  so  executing  the  warrant 
shall,  if  desired,  before  executing  the  warrant 
produce  the  same. 

15.  The  Act  of  the  session  of  the  eleventh 
and  twelfth  years  of  the  rei^  of  Her  present 
Majesty,  chapter  twenty,  intituled  ''  An  Act  to 
*'  authorise  lor  one  year  and  to  the  end  of  the 
"  then  next  session  of  Parliament  the  removal 
"  of  aliens  from  the  realm,"  and  a  copy  of 
which  is  set  forth  in  the  third  schedule  to  this 
Act,  is  hereby  re-enacted,  and  shall  continue 
in  force  for  the  same  period  as  this  Act. 
Provided  as  follows  : — 
(1.)  For  the  purposes  of  construction  the  Act 
mentioned  in  this  section  shall  be  deemed 
to  have  been  passed  at  the  date  of  the 
passing  of  this  Act,  and  the  expressions 
in  the  said  Act  referring  to  its  commence- 
ment or  passing  shall  be  construed  accor- 
dingly, but  section  seven  of  the  said  Act, 
provioing  for  its  duration,  shall  be  of  no 
efiect : 
(2.)  An  alien  convicted  of  a  misdemeanour 
under  section  two  of  the  said  Act  shall  be 
treated  as  a  misdemeanant  of  the  first 
class  or  division : 
(3.)  The  place  in  which  any  examination  of 
witnesses  or  hearing  of  a  case  before  the 
Lor<k  of  the  Privy  Council,  in  pursuance 
of  section  three  of  the  said  Act  is  held, 
shall  be  in  open  court : 
(4.)  The  said  Act  shall  extend  to  the  Isle  of 
Man  in  like  manner  as  if  that  isle  were 
declared  by  the  said  Act  to  form  part  of 
G-reat  Britain. 

16.  Where  a  sworn  information  has  been 


made  that  an  ofience  has  been  committed,  any 
resident  mi^nstrate  in  the  coimty  or  place  in 
which  the  offence  was  committed,  althoufl^  no 
person  may  be  charged  before  him  witn  the 
commission  of  such  ofi*ence,  may  summon  to 
appear  before  him  atapoUoe  offioe  or  the  place 
where  the  petty  sessions  for  the  district  in 
which  the  said  offence  has  been  committed  are 
usually  held  any  person  within  hia  jurisdiction 
whom  he  has  reason  to  believe  to  be  capable  of 
giving  material  evidence  oonoeming  such 
offence,  and  he  may  examine  on  oath  and  take 
the  deposition  of  such  person  concemin^  any 
such  offence,  and,  if  he  see  cause,  mi^  bind 
such  person  by  recognizance  to  appear  and 
give  evidence  at  the  next  petty  sessians,  or 
when  called  upon  within  three  months  from 
the  date  of  such  recognizance;  and  the  law 
relating  to  a  witness  when  summoned  before  a 
justice  naving  jurisdiction  and  required  to  eive 
evidence  concerning  the  matter  of  an  infarma- 
tion  or  complaint  shall  apply  to  a  witaeai 
summoned  under  this  section. 

(1.)  An  offence  for  the  purposee  of  tibia 
section  means  any  felony  or  misdemeaxLoor, 
and  also  any  offence  against  this  Act,  with  the 
exception  of  the  offences  specified  in  seotioDs 
ten  and  eleven  of  this  Act. 

(2.)  A  person  summoned  to  appear  under 
this  section  shall  not  be  excused  from  answer- 
ing any  question  on  the  ground  that  the  answer 
thereto  may  criminate,  or  tend  to  criminate, 
himself,  but  any  statement  made  by  any  person 
in  answer  to  any  question  put  to  him  on  any 
examination  under  this  section  shall  not, 
except  in  case  of  an  indictment  or  other 
criminal  proceeding  for  perjury,  be  admisaible 
in  evidence  against  him  many  proceeding^ civil 
or  criminal. 

(3.)  A  magistrate  who  conducte  the  exami- 
nation, under  this  section,  of  a  person  ooo- 
ceming  any  offence,  shall  not,  if  such  offence 
is  punishable  on  summary ,  conviction,  take 
part  in  the  hearing  and  determination  of  a 
charge  for  that  offence,  and  shall  not,  if  such 
offence  is  an  indictable  offence,  take  part  in  the 
committing  for  trial  of  such  person  for  such 
offence. 

17.  Whenever  anv  person  is  bound  by  reeog* 
nizance  to  give  evidence  before  justices,  or  any 
criminal  court,  any  justice,  if  he  sees  fit,  upon 
information  being  made  in  writing,  and  on 
oath,  that  such  person  is  about  to  abscond,  or 
has  absconded,  may  issue  his  warrant  for  the 
arrest  of  such  person,  and  if  such  person  is 
arrested  any  justice,  upon  being  satisfied  that 
the  ends  of  justice  would  otherwise  be  defeated, 
may  commit  such  person  to  prison  until  the 
time  at  which  he  is  boimid  by  such  reoo^- 
zance  to  give  evidence,  unless  in  the  meantime 
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he  prodnoes  snffioient  Boreties.  Frovided  that 
any  person  so  arrested  shall  be  entitled  on 
denujid  to  receive  a  copy  of  the  information 
upon  which  the  warrant  for  his  arrest  was 

issued. 

18L  (1.)  When  it  appears  to  the  Lord  Lien- 
tenant  from,  time  to  time,  that  by  reason  of  the 
ezistenoe  or  apprehension  of  crime  and  ontrage 
in  any  district,  the  number  of  oonstabulao^ 
ordinarily  employed  in  snoh  district  is  not 
soffident,  he  may  by  proclamation,  which  shall 
be  pahUshed  in  the  'NDnbUn  Qnzette/'  declare 
that  for  the  reasons  aforesaid  such  district 

X'res  additional  oonstabnlary,  and  may 
additional  oonstabnlary  to  be  employed 
in  such  district,  and  for  that  purpose  may 
from  time  to  time  add  to  the  Boyal  Irish 
ConstabnlBTy  sach  of&cers  and  men  (if  any) 
as  he  thinks  necessary. 

(2.)  The  Lispector-General  of  the  Boyal 
Irish  GonstabnliuT'  shall  from  time  to  time 
make  oat,  in  such  manner  as  the  Lord  Lien- 
tenant  mar  order,  an  account  of  the  total  cost 
of  an^  additional  constabulary  employed  in 
any  district  under  this  section,  and  shall  cer- 
tify the  amount  to  the  Lord  Lieutenant. 

(3.)  The  whole,  or  such  part  of  the  whole  as 
the  Lord  Lieutenant  may  order,  of  the  amount 
no  certified,  shall  be  a  charge  payable  by  the 
district  in  which  such  additional  constabulary 
are  employed*  And  the  Lord  Lieutenant  may 
exempt  from  charge  any  specified  portion  of 
the  area  declared  to  be  chargeable,  or  any 
specified  rateable  property  in  such  area. 

Proyided  that  if  the  district  is  in  a  county 
▼here  the  number  of  constabulary  is,  after 
allowing  for  vacancies  arising  from  death, 
absence  on  leaye,  absence  fi^m  illness,  or 
other  like  cause,  deficient  as  compared  with 
the  quota  for  that  county,  and  additional  oon- 
stabnlary are  employed,  under  this  section, 
hi  the  county,  a  cliarge  under  this  section 
shall  not  be  inade  in  respect  of  such  number 
of  the  additional  constabulary  as  is  equal  to 
the  number  required  for  the  time  being  to 
make  up  the  said  deficiency. 

There  shall  be  published  monthly  in  the 
Dnblin  (^asette  a  return  showing  the  num- 
ber of  additional  constabulary  employed  prur- 
Enant  to  this  section,  the  district  or  districts 
in  which  they  are  respectively  employed,  and 
&  statement  of  the  cost  or  approximate  cost 
to  each  district  resulting  from  such  employ- 
ment. 

19.  (1.)  Where  it  appears  from  information 
on  oatii  and  in  writing  that  any  one  has  been 
mnrdered,  maimed,  or  otherwise  injured  in 
his  person,  and  that  such  murder,  maiming, 
or  injury  is  a  crime  of  the  character  commonly 


known  as  agrarian,  or  arising  out  of  any  un- 
lawful association,  and  an  application  is  made 
for  compensation,  the  Lord  Lieutenant  ma^, 
if  he  thmks  fit,  after  giving  public  notice  m 
the  district  in  the  prescribed  manner,  by  war- 
rant nominate  such  person  or  persons  being 
or  one  of  whom  shall  be  a  practising  barrister 
of  at  least  six  years  standmg  as  he  thinks  fit 
to  investigate  the  application,  and  after  hear- 
ing all  parties  whom  he  or  they  deem  to  be 
interested,  including  any  body  of  ratepayers 
of  the  district,  to  report  to  the  Lord  Lieu- 
tenant thereon;  the  parties  shall  be  heard 
personally  or  by  counsel,  and  the  evidence 
taken  on  oath  in  open  court. 

(2.)  For  the  purpose  of  such  investigation 
the  person  or  persons  so  nominated  shall, 
with  respect  to  enforcing  the  attendance  of 
witnesses  and  iJl  other  matters,  have  the 
same  power  as  justices  sitting  in  petty  sessions. 
Such  public  notice  shall  be  g^ven  of  the  place 
and  tmie  at  which  the  investigation  will  be 
held,  and  the  investigation  shaU  be  proceeded 
with  in  such  manner,  and  the  report  to  the 
Lord  Lieutenant  shall  be  in  the  prescribed 
form  and  shall  be  made  in  such  manner  as  the 
Lord  Lieutenant  may  direct.  The  remunera- 
tion of  such  person  or  persons  and  the  expenses 
of  holding  uie  investigation,  to  such  amount 
as  may  be  fixed  by  the  Lord  Lieutenant,  with 
the  approval  of  Her  Majesty's  Treasurer,  shall 
be  defrayed  out  of  moneys  to  be  provided  by 
Parliament. 

(8.)  Upon  such  report,  the  Lord  Lieutenant 
may  dismiss  the  application  if  he  thinks  fit,  or 
may  award  such  sum  for  compensation  as  he 
thinks  just. 

(4)  The  said  sum  shall,  if  the  Lord  Lieu- 
tenant think  just,  be  a  charge  payable  by  such 
district  and  in  such  instalments  as  the  Lord 
Lieutenant  may  by  warrant  order,  and  shall 
be  paid  to  the  personal  representative  of  the 
person  murderea  or  to  the  person  maimed  or 
injured,  or  if  he  is  dead  to  his  personal  repre- 
sentative. 

(5.)  Applications  under  this  Act  may  be  made 
by  t^e  personal  representative  or  one  of  the 
nextr-of-kin  of  any  person  murdered,  or  by  any 
person  maimed  or  injured,  or  by  a  Crown 
solicitor,  or  by  any  person  in  that  behalf 
authorised  by  the  Lord  Lieutenant. 

(6.)  This  section  shall  not  apply  to  any  cases 
of  murder,  maiming,  or  injury  which  have 
occurred  before  the  first  day  of  June  one 
thousand  eight  hundred  and  eighty,  except 
cases  in  whidb  notice  of  intention  to  apply  for 
a  presentment  under  the  provisions  of  the 
thirty-ninth  section  of  the  Peace  Preservation 
(Ireland)  Act,  1870,  had  been  published  as 
prescribed  by  that  Act,  but  the  claim  for  com- 
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pensation  failed  to  be  decided  by  reason  of  the 
expiration  of  that  Act. 

(7.)  Where  the  act  causing  the  mnrder, 
maiming,  or  injury  has  occurred  since  the 
passing  of  this  Act,  an  application  for  compen- 
sation under  this  section  shall  not  be  enter- 
tained unless  it  is  made  within  three  months 
after  the  occurrence  of  the  act  causing  the 
murder,  maiming,  or  injury. 

(8.)  Where  the  act  causing  the  murder, 
maiming,  or  injury  has  occurred  before  the 
passing  of  this  Act  an  application  for  compen- 
sation under  this  section  shall  not  be  enter- 
tained unless  it  is  made  within  three  months 
after  the  passing  of  this  Act. 

20.  (1.)  For  the  purpose  of  the  provisions  of 
this  Act  with  respect  to  additional  constabu- 
lary in  any  district,  and  compensation  in  cases 
of  murder,  maiming,  or  injury,  the  expression 
"difitrict"  means  any  county,  barony,  town- 
land,  or  parish,  or  part  or  parts  thereof 
respectively. 

(z.)  Any  charge  in  respect  of  such  additional 
constabularv,  or  anv  sum  for  such  compensation 
as  aforesaid,  whicn  is  for  the  time  being  a 
charge  payable  by  any  district  shall  be  applotted 
rateably  upon  all  rateable  hereditaments  in  the 
district  other  than  those  exempted  by  the  Lord 
Lieutenant  in  pursuance  of  this  Act,  and  shall 
be  payable  by  the  occupiers  thereof : 

(3.)  Such  applotment  shall  be  made  and  such 
charges  collected  by  persons  for  the  time  being 
appointed  by  warrant  of  the  Lord  Lieutenant 
for  that  purpose ;  and  every  person  so  appointed 
collector  shall,  for  the  purpose  of  sncn  collec- 
tion, have  all  the  powers,  authorities,  and 
remedies  given  by  law  to  the  collector  of  grand 
lury  cess,  and  shall  account  for  the  sums  which 
he  18  authorised  to  collect  in  manner  directed 
from  time  to  time  by  the  Lord  Lieutenant,  and 
the  Lord  Lieutenant's  warrant  shall  be  con- 
clusive proof  that  the  sums  named  in  the 
warrant  are  to  be  raised  in  the  district  as 
therein  mentioned,  and  that  the  person  named 
in  the  warrant  is  authorised  to  collect  the 
same. 

(4.)  Any  person  liable  to  any  portion  of  such 
charge  shall  on  demand  before  the  execution 
of  the  warrant  for  collection  be  entitled  to 
inspect  the  applotment  and  the  warrant  or  a 
copy  thereof  for  the  collection  of  the  same. 

(5.)  A  return  showing  the  sums  from  time  to 
time  collected  under  tms  section,  the  districts 
from  which  the  same  have  been  levied,  and 
the  manner  in  which  the  same  have  been  dis- 
posed of,  shall  be  presented  annually  to  Parlia- 
ment within  one  month  after  the  opening  of 
Parliament. 

Every  warrant  imposing  a  charse  upon  a 
district  in  respect  of  such  additionid  constabn* 


lary,  or  such  compensation  as  aforeBiid,  shall 
specify  the  time  during  which  it  is  to  remain 
in  force,  and  shall  be  in  the  prescribed  iarm^ 
and  shall  be  published  in  the  prescribed  manner, 
and  a  copy  of  every  such  warrant  shall  be  laid 
before  Parliament  within  one  month  after  the 
date  of  the  warrant,  if  Parliament  is  then  sit- 
ting, and  if  not  within  one  month  after  the 
next  meeting  of  Parliament,  together  with  a 
statement  showing  the  following  particnlars,  in 
cases  where  such  particnlars  do  not  appear  in 
the  warrant ;  that  is  to  say,  the  Talaation  of 
the  district  proposed  to  be  charged ;  the  number 
of  instalments  by  and  the  time  within  whidi 
the  charge  is  to  be  raised ;  the  ponndage  rate 
necessary  for  raising  the  same ;  and  the  gronndfl 
upon  which  the  district  has  been  charged,  and 
the  number  of  inhabitante  in  such  district  at 
the  last  census  as  far  as  can  be  ascertained. 


PAET  V. 
Supplemental  Pbovisioks  and  DEFonnoirs. 

21.  A  person  guilty  of  an  offence  against 
this  Act  shall  be  Uable  on  summary  conviction 
to  imprisonment  with  or  without  hard  labour 
for  a  term  not  exceeding  six  months,  or  such 
less  term  as  is  in  that  behalf  fixed  by  anj 
section  of  this  Act. 

22.  (1.)  Any  offence  against  this  Act  sball 
be  punishable  on  summary  conviction,  and 
may  be  prosecuted — 

(a.)  Within    the  police  district   of  Dublin 
Metropolis  in  manner  provided  by  the  Ads 
regulating  the  powers  and  duties  of  justices 
of  the  peace  of  such  district  or  of  the  police 
of  such  district ;  and 
(6.)  Elsewhere  in  manner  provided  by  the 
Petty  Sessions  (Lreland)  Act,  1851,  and 
the  Acts  amending  the  same, 
subject  nevertheless  to  the  provisions  of  this 
section. 

(2.)  The  proceedings  for  enforcing  the  appear- 
ance of  the  person  charged,  and  the  attenoance 
of  witnesses,  shall  be  the  same,  and  the  evidence 
for  both  the  prosecution  and  defence  shall  be 
taken  as  depositions  in  the  same  manner  as  if 
the  offence  were  an  indictable  offence;  but, 
save  as  aforesaid,  the  procedure,  inolading  the 
enforcing  of  the  attenoance  of  witnesses  for  the 
defence,  shall  be  the  same  as  in  the  case  of  an 
offence  punishable  on  summary  conviction. 

(3.)  A  charge  for  an  offence  against  this  Act 

shall  be  heard  and  determined — 

(a.)  Within    the  police  district  of    Dublin 

Metropolis  before  a  divisional  justice  of 

that  district;  and 

(6.)  Elsewhere  before  two   resident  magiB- 

trates  in  petty  sessions,  one  of  whom  shall 
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be  a  person  of  the  sufficiency  of  whose 
legal  knowledge  the  Lord  Lieutenant 
shall  be  satisfied : 
And  in  this  Act  the  expression  "court  of 
**  snmmary  jurisdiction  acting  under  this  Act " 
means  any  snch  divlBional  justice  or  two 
jresident  magistratos. 

(4.)  The  petty  sessions  held  by  two  resident 
magistrates  may  be  held  at  any  place  fixed  by 
law  for  the  holding  of  petty  sessions,  and  on 
such  days  as  may  be  from  time  to  time  deter- 
mined in  the  prescribed  manner. 

(5.)  Where  a  pmon  is  conyioted  summarily 
of  an  offence  against  this  Act  and  sentenced 
to  any  term  of  imprisonment  exceeding  one 
month,  such  person  may  appeal  against  such 
oonyiction  to  a  court  of  ^neral  sessions  held 
in  pursuance  of  this  section,  but  the  proceed* 
ings  before  a  divisional  justice  or  two  resident 
magistrates,  on  a  charge  for  an  offence  against 
this  Act,  shaU  not  be  reviewed  in  any  other 
manner,  whether  by  means  of  a  writ  of  cer- 
tiorari or  otherwise,  and  such  appeal  shall, 
save  as  herein-after  otherwise  proviaed, — 
(a.)  Be  subject,  except  in  the  police  district 
of  Dublin  Metropolis,  to  the  provisions  to 
which  an  appeal  under  the  Petty  Sessions 
(L*eland)  Act,  1851,  is  by  section  twenty- 
four   of  that  Act,  and  any  enactments 
amending  that  section,  made  subject ;  and 
(&.)  Be  subject  in  the  police  district  of  Dublin 
Metropolis  to  the  said  provisions,   with 
such  modifications  therein  as  may  be  pre- 
scribed for  the  purpose  of  adapting  the 
same  to  the  circumstances  of  that  district. 
(6.)  For  the  purpose  of  hearing  and  deter- 
mining  appeals   under  this    section  general 
sessions  of  the  peace  shall   be  held  at   the 
prescribed    times  and   places,    and   at   such 
general  sessions  the  chairman  of  the  county 
shall  sit  as  sole  judge  of  the  court,  and  shafl 
hear  and  determine  any  such  appeals  which 
are  brought  before  him,  and  shall  have  the 
jurisdiction  and  powers  of  a  court  of  c^uarter 
sessions,  and  the  decision  of  such  chairman, 
whetiier  as  to  the  jurisdiction  of  the  justice  or 
magistrates  or  otnefwise,  shall  be  final  and 
conclusive. 

(7.)  Any  depositions  taken  at  the  hearing  of 
a  case  before  the  divisional  justice  or  two 
resident  magistrates  may  be  admitted  in 
evidence  on  an  appeal  in  that  case. 

(8.)  The  expression  "chairman  of  the 
county  "  in  this  section  means  a  county  court 
judge  and  chairman  of  the  quarter  sessions  of 
a  county,  and  includes  a  recorder. 

23.  The  Lord  Lieutenant,  by  and  with  the 
advice  of  the  Privy  Council  in  Lreland,  may 
from  time  to  time,  when  it  appears  to  him 
noceesary  for  the  prevention  of  crime  and 


outrage,  b^  proclamation  declare  the  provi- 
sions of  this  Aot  which  relate  to  proclaimed 
districts  or  any  of  those  provisions  to  be  in 
force  within  any  specified  part  of  Lreland  as 
from  the  date  of  the  proclamation,  or  any  later 
date  specified  in  the  proclamation;  and  the 
provisions  of  this  Act  which  are  mentioned  in 
the  proclamation  shall  after  the  said  date  be 
in  force  within  such  specified  part  of  Lreland, 
and  that  part  of  Lreland  shall  be  a  proclaimed 
district  within  the  meaning  of  the  provisions 
so  mentioned.  The  proclamation  shall  provide 
for  the  manner  of  the  promulgation  thereof. 

24.  (1.)  The  Lord  Lieutenant,  but  by  and 
with  the  advice  of  the  Privy  Council,  where  a 
proclamation  or  order  has  been  made  by  and 
with  such  advice,  may,  by  a  ftirther  procla- 
mation or  order,  from  time  to  time  alter  or 
revoke  any  proclamation  or  order  made  by 
him  under  this  Act.  A  copy  of  every  pro- 
clamation under  this  Act  shall  be  laid  oefore 
each  House  of  Parliament  within  fourteen 
days  after  the  making  thereof,  if  Parliament 
is  then  sitting,  and  if  not,  then  within  fourteen 
days  after  the  next  meeting  of  Parliament. 

(2.)  Any  warrant,  order,  notice,  or  other 
document  of  the  Lord  Lieutenant  under  this 
Act  may  be  signified  under  his  hand  or  under 
the  hand  of  the  Chief  Secretary  to  the  Lord 
Lieutenant. 

(3.)  Every  proclamation  under  this  Act,  and 
a  notice  of  the  promulgation  thereof  in  the 
manner  provide^  shall  be  published  in  the 
Dublin  Gitkzette. 

(4.)  The  production  of  a  printed  copy  of  the 
Dublin  Grazette  purporting  to  be  printed  and 
published  by  the  Queen's  authority,  and  con- 
taining the  publication  of  any  proclamation, 
order,  or  notice  under  this  Act,  shall  be 
conclusive  evidence  of  the  contents  of  such 
proclamation,  order,  or  notice,  and  of  the  date 
thereof,  and  in  the  case  of  a  proclamation  that 
the  district  specified  in  such  proclamation  is 
a  proclaimed  district  within  the  meaning  of 
the  provisions  of  this  Act  mentioned  in  the 

groclamation,  and  that  the  said  proclamation 
as  been  duly  promulgated,  and  in  the  case  of 
an  order  that  it  has  been  duly  made. 

25.  (1.)  A  warrant  for  the  trial  by  a  Special 
Commission  court  of  a  person  chargea  with 
an  offence  shall  be  in  the  prescribed  form,  and 
shall,  sulgect  to  the  other  provisions  of  this 
Act,  be  issued  before  he  is  arraigned  for  trial 
for  such  offence  before  some  other  tribunal  in 
the  ordinary  course  of  law,  or  before  the 
expiration  of  two  months  from  the  date  of  his 
being  committed  for  trial,  whichever  of  such 
events  may  first  happen. 

(2.)  A  copy  of  a  warrant  for  the  trial  of  a 
person   before   a   Special   Commission  court 
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shall  be  served  on  such  person  in  the  pre- 
scribed manner  not  less  than  fourteen  days 
before  his  trial  before  such  court  begins,  and 
shall  be  published  in  the  "  Dublin  Gazette," 
and  shall  be  laid  before  Parliament  within 
fourteen  days,  if  Parliament  be  then  sitting, 
and  if  not,  within  fourteen  days  after  the  then 
next  meeting  of  Parliament. 

(8.)  Not  less  than  fourteen  days  before  the 
sitting  of  any  Special  Commission  court  to  try 
a  person  for  any  offence,  public  notice  shall 
be  g^ven  in  the  prescribed  manner  in  the 
locality  in  which  the  person  charged  with  such 
offence  was  committed  for  trial,  stating  the 
names  of  the  Special  Commissioners,  the  said 
offence,  the  name  of  the  person  charged  with 
such  offence,  and  the  place  at  which  the  court 
will  sit  and  the  day  on  which  the  sitting  of  the 
court  will  begin.  A  copy  of  such  notice  shall 
alfio  be  served  in  the  prescribed  manner,  and 
within  the  prescribed  time,  on  the  person  to 
be  tried. 

(4.)  An  objection  to  the  jurisdiction  of  a 
Special  Commission  court  to  try  a  person  for 
any  offence  shall  not  be  entertained  by  reason 
only  of  any  non-observance  of  the  provisions 
of  this  section ;  but  the  court,  on  application, 
may  adjourn  the  case,  so  as  to  prevent  any 
person  charged  being  prejudiced  by  such  non- 
observance. 

26.  (1.)  The  judges  to  be  members  of  a 
Special  Commission  court,  and  the  judges  to 
sit  in  the  Court  of  Criminal  Appeal  under  this 
Act,  shall  be  respectively  selected  according 
to  separate  rotas  to  be  determined  by  ballots 
held  at  the  prescribed  time  and  in  the  pre- 
scribed manner  ;  but  where  a  judge  appears  to 
the  Lord  Lieutenant  to  be,  on  account  of 
illness  or  some  reasonable  cause,  ineligible, 
the  judge  next  on  the  rota  shall  be  selected. 

(2.)  Any  judee  appointed  after  either  rota  is 
deteimined  shall  be  added  after  all  the  other 
judges  on  the  rota. 

(3.)  An  objection  to  the  jurisdicton  of  a 
Special  Commission  court,  or  of  the  Court  of 
Criminal  Appeal  under  this  Act,  shall  not  be 
entertained  by  reason  only  of  the  rota  of  the 
judges  to  form  or  sit  on  such  court  not  having 
been  properly  determined,  or  not  having  been 
observed. 

27.  (1.)  Commissions  under  this  Act  con- 
stituting Special  Commission  courts  shall  be 
in  the  prescribed  form  and  be  issued  and 
superseded  in  the  prescribed  manner. 

(2.)  If  any  member  of  a  Special  Commission 
court  dies,  or  it  appears  to  the  Lord  Lieutenant 
that  from  illness  or  some  reasonable  cause  it 
is  necessary  that  another  judge  should  be 
appointed  in  the  place  of  a   member   of  a 


Special  Commission  court,  the  Lord  Lieutenant 
may,  if  he  thinks  it  expedient  so  to  do,  direct 
a  supplemental  commission  to  be  issued  in  the 
prescribed  form  and  manner,  appointing  the 
next  judge  on  the  rota  who  is  not  ineligible  to 
fill  the  vacancy  in  such  ooort. 

(3.)  Subject  to  the  provisions  of  this  Act, 
and  for  the  purpose  of  the  trial  of  any  persons 
charged  before  them,  a  Special  Gommiasion 
court  shall  have  all  the  powers  and  jurisdiction 
of  Her  Majesty's  High  Court  of  Justice  in 
Ireland,  and  all  the  same  powers  and  juris- 
diction as  if  it  were  a  eourt  of  asnse,  and 
court  of  oyer  and  terminer,  and  a  court  of 
gaol  delivery,  trying  with  a  jury  an  offender 
indicted  before  such  court,  and  shall  have  all 
the  powers  of  a  petty  jury  at  such  court,  aod 
shall  be  a  superior  court  of  record,  and  the 
same  intendment  shall  be  made  in  respect  of 
all  orders,  writs,  and  process  made  by  and 
issuing  out  of  such  Special  Commiasion  coart, 
as  if  it  were  a  superior  court  of  record  aclang 
according  to  the  course  and  by  the  authority  c^ 
the  common  law. 

(4.)  All  the  members  of  a  Special  Com- 
mission court  shall  be  present  at  the  hearing 
and  determination  of  the  case  of  a  person  tried 
before  such  court,  but,  save  as  aforesaid,  &e 
jurisdiction  of  the  court  may  be  exercised  bj 
any  of  such  members,  and  any  act  of  the  conn 
shall  not  be  invalidated  by  reason  of  any 
vacancy  among  the  members. 

(5.)  Any  offence  with  which  a  person  brought 
for  trial  before  a  Special  Commission  court,  in 
pursuance  of  this  Act,  is  charged,  shall  be 
deemed  to  have  been  committed  at  some  place 
within  the  jurisdiction  of  such  court. 

(6.)  During  such  time  as  a  person  is  subjed, 
in  pursuanoe  of  a  warrant  under  this  Act,  to 
be  tried  by  a  Special  Commission  court  for  any 
offence,  he  shall  not  be  liable  to  be  tried  by 
any  other  court  for  the  same  offence. 

(7.)  The  trial  by  a  Special  Commission  court 
of  a  person  in  pursuance  of  a  warrant  undv 
this  Act  shall  begin  at  such  time  within  two 
months  fi-om  the  date  of  the  warrant  as  may  be 
ordered  by  the  Lord  Lieutenant,  unless  sudi 
trial  is  postponed  by  the  court  in  the  prescribed 
manner  on  the  request  of  such  person,  or  on 
account  of  the  illness  or  absence  of  a  witness, 
or  on  account  of  a  vacancy  in  the  court,  or  of 
the  illness  of  such  person,  or  some  other 
sufficient  cause,  or  unless  the  trial  of  such 
person,  when  commenced,  has  been  discon- 
tinued on  account  of  a  vacancy  in  the  eourt  or 
the  illness  of  such  person,  or  some  other 
sufficient  cause. 

(8.)  Where  a  trii^  of  a  person  is  postponed  or 
discontinued,  the  trial  of  such  person  may  take 
place  before  the  same  court  or  any  other  Special 
Commission   court,  and  shall  t^e  place  as 
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aoon  as  may  be  and  within  the  prescribed 
time. 

(9.)  In  the  event  of  a  trial  of  a  person  which 
has  been  postponed  or  discontinued  taking 
place  before  tne  same  Special  Commission 
court,  the  preseribed  notice  shall  be  given  of 
such  trial,  and  in  the  event  of  such  trial  taking 
place  before  another  Special  Commission  court, 
a  new  warrant  shall  be  issued  for  the  trial  of 
such  person,  and  such  warrant  shall  not  be 
invalidated  by  reason  only  that  it  is  issued 
after  the  expuration  of  two  months  from  the 
date  of  sucn  person  being  committed  for 
trial. 

(10.)  A  commission  appointing  a  Special 
Commission  court  shall  not  be  superseaed  or 
affected  by  the  issue  of  another  like  commis- 
sion, or  of  any  commission  of  assize,  oyer  and 
terminer,  gaol  delivery,  or  other  commission 
whatsoever,  whether  to  the  same  or  any  other 
persons,  nor  shall  the  sitting  or  juri8(Uction  of 
such  court  be  affected  by  the  sitting  of  any 
such  commission  or  of  the  High  Court  of 
Justice. 

(11.)  The  number  of  judges  sitting  as  the 
Court  of  Criminal  Appeal  under  this  Act  to 
hear  any  case  shall  be  such  uneven  number  as, 
subject  to  the  provisions  of  this  Act,  the  Lord 
Chancellor  may  from  time  to  time  appoint, 
but  if  during  the  hearing  of  any  case  any 
judge  so  sitting  dies  or  becomes  unable  to  act, 
the  whole  case  shall  be  again  heard. 

(12.)  Sentence  of  death  passed  by  a  Special 
Commission  court  shall  be  carried  into  effect 
in  the  county  or  place  where  the  trial  is  held 
by  the  sheriff  having  jurisdiction  therein,  or 
in  such  other  place  and  by  such  other  sheriff* 
or  officer  as  the  Lord  Lieutenant  may  direct. 

(13.)  The  indictment  i^^nst  any  person 
brought  for  trial  before  a  Special  Commission 
court  shall  bo  pre^red  in  the  prescribed  man- 
ner, and  shall  oe  in  the  prescribed  form,  and 
shall  be  of  the  same  effect  as  if  it  were,  and 
shall,  so  far  as  circumstances  may  admit,  be 
deemed  for  all  the  purposes  of  the  trial  to  be, 
an  indictment  found  by  a  grand  jury ;  and  the 
proceedings  before  a  Special  Commission  court 
shall,  so  &*  as  circumstances  may  admit,  be 
conducted  in  like  manner  as  the  proceedings 
on  the  trial  of  an  indictment  before  a  court  of 
oyer  and  terminer,  and  the  court  shall  have 
the  same  power  of  amending  any  indictment 
or  other  document  or  proceeoing  which  a  court 
of  oyer  and  terminer  has. 

(14.)  An  objection  to  the  jurisdiction  of  a 
Special  Commission  court  to  try  a  person  in 
pursuance  of  a  warrant  under  this  Act  shall 
not  be  entertained  by  reason  only  of  any  want 
of  form  in  the  warrant  or  of  any  mistake  in  the 
name  or  description  of  such  person  in  the  war- 
rant if  it  is  shown  that  the  person  tried  is  the 


person  to  whom  the  warrant  relates;  and  an 
objection  to  the  proceedings  of  such  court  for 
any  want  of  form  on  the  trial  of  any  person 
shall  not  be  entertained,  if  no  injustice  was 
thereby  done  to  such  person. 

(15.)  Lists  of  the  names  of  all  persons  con- 
victed by  a  Special  Commission  court  under 
this  Act,  with  the  dates  of  their  convictions 
and  the  offences  of  which  they  have  respec- 
tively been  convicted,  shall  from  time  to  time 
be  laid  before  both  Houses  of  Parliament  at 
the  following  times,  that  is  to  say,  a  list  of 
such  names  shall  be  laid  before  'Parliament 
within  seven  davs  after  the  commencement  of 
each  Session  of  Parliament,  and  subsequent 
lists  at  intervals  of  not  more  than  three  months 
during  the  continuance  of  each  Session.  Every 
list  after  the  first  list  shall  coatain  only  the 
names  of  persons  convicted  since  the  previous 
list. 

(16.)  The  Lord  Lieutenant  shall  from  time 
to  time  provide  for  the  payment  of  the  reason- 
able expenses  of  a  person  coming  to  the  place 
at  which  he  is  to  be  tried  before  a  Special 
Commission  court  in  any  case  where  he  was 
admitted  to  bail  and  is  to  be  tried  beyond  the 
limits  of  l^e  county  in  which  he  was  committed 
for  trial. 

(17.)  The  prescribed  Crown  Solicitor,  or 
other  prescribed  officer,  under  the  direction  of 
the  Attorney  General,  shall  provide,  when 
necessary,  for  advancing  money  for  enablinsr 
a  person  about  to  be  tried  before  a  Speciu 
Commission  court,  and  the  witnesses  required 
for  the  defence  of  such  person,  to  attend  the 
trial. 

28.  The  rules  in  the  first  schedule  to  this 
Act  with  respect  to  procedure  on  appeals 
under  this  Act  to  the  Court  of  Cnxninal 
Appeal  and  the  other  matters  therein  men* 
tioned  shall  have  the  same  effect  as  if  enacted 
in  the  body  of  this  Act. 

29.  There  shall  be  paid  out  of  the  Consoli- 
dated Fand  such  allowances  to  judges  and 
chairmen  of  counties,  and  there  shall  oe  paid 
out  of  moneys  provided  by  Parliament  such 
allowances  to  officers  and  other  persons  acting 
in  pursuance  of  this  Act,  and  such  expenses 
incurred  in  reference  to  any  court  established 
or  exercising  jurisdiction  under  this  Act,  and 
such  expenses  of  persons  charged,  counsel,  and 
witnesses,  payable  in  pursuance  of  this  Act, 
as  the  Lora  Lieutenant,  with  the  approval  of 
the  Commissioners  of  Her  Msgesty's  jreasury, 
may  from  time  to  time  appoint. 

30.  The  Lord  Lieutenant  may,  from  time  to 
time,  by  and  with  the  advice  of  the  Privy 
Council  make,  and  when  made  revoke,  add  to. 
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and  alter  rules  in  relation  to  the  following 
matters : — 

(1.)  For  adapting  the  procedure  on  and  pre- 
liminary to  uie  trial  of  criminal  cases, 
including  the  forms  of  indictment  and 
other  matters,  to  a  Special  Commission 
court  under  this  Act ;  and 

(2.)  In  relation  to  the  procedure  on  appeals 
from  a  Special  Commission  court  under  this 
Act,  and  in  relation  to  the  sittings  of  the 
Court  of  Criminal  Appeal  under  this  Act ; 
and 

(3.)  In  the  case  of  a  trial  before  a  Special 
Commission  court,  in  relation  to  the  sit- 
ting of  such  court  in  any  place,  and  to  the 
nomination  of  officers  of  such  court ;  and 

(4.)  In  the  case  of  a  trial  before  a  Special 
Commission  court,  or  the  case  where  a 
special  jury  is  required  or  where  the  venue 
is  changed  in  relation  to  the  attendance, 
authority,  and  duty  of  sheriffs,  coroners, 
justices,  gaolers,  constables,  officers, 
ministers,  and  persons,  the  removal  and 
custody  of  prisoners,  the  alteration  of  any 
writs,  precepts,  inquisitions,  indictments, 
recognizances,  proceedings,  and  docu- 
mento,  the  transmission  of  inquisitions, 
indictments,  recognizances,  and  docu- 
ments, and  the  expenses  of  prosecutors 
and  witnesses,  and  the  carrying  of  sen- 
tences into  effect ;  also,  in  the  case  where 
a  special  jury  is  required,  the  number  of 
jurors  to  be  returned  on  any  panel ;  and 

(5.)  In  relation  to  forms  for  the  purposes  of 
this  Act,  and  to  an;^  matter  by  tnis  Act 
directed  to  be  prescribed ;  and 

(6.)  In  relation  to  any  matters  which  appear 
to  the  Lord  Lieutenant,  by  and  with  the 
advice  aforesaid,  to  be  necessary  for  carry- 
ing into  effect  the  provisions  of  this  Act ; 
and  any  rules  made  in  pursuance  of  this  Act 
shall  be  judicially  noticed  and  be  of  the  same 
validity  as  if  they  were  contained  in  this  Act. 

31.  Any  powers  or  jurisdiction  conferred  by 
this  Act  on  any  court  or  authority  in  relation 
to  any  offence  or  matter  shall  be  deemed  to  be 
in  aadition  to  and  not  in  derogation  of  any 
other  powers  or  jurisdiction  of  any  court  or 
authority  subsisting  at  common  law  or  by  Act 
of  Parliament  in  relation  to  such  offence  or 
matter : 

Ftovided  that  no  person  shall  be  tried  or 
punished  twice  for  the  same  offence. 

32.  No  a«reement  or  combination  which, 
under  the  ^&ade  Union  Acts,  1871  and  1876, 
or  the  Conspiracy  and  Protection  of  Property 
Act,  1875,  is  legal,  shall  be  deemed  to  oe  an 
offence  against  this  Act. 


33.  Nothing  in  this  Act  sbaU  render  nnlaw* 
ful  any  political  or  social  asaociation  for  such 
objects,  and  acting  by  such  meaiu  as,  under 
this  Act  or  othervrise,  are  not  unlawftil,  nor 
shall  membership  of  such  an  association  be 
deemed  to  be  an  offence  against  this  Act. 

34.  The  expression  "  unlawful  aaaociatiQn " 
means  an  association  formed:— 

(a.)  for  the  commission  of  crimes ;  or 

(h,)  carrying  on   operations  for  or  by  tiie 

commission  of  crimes ;  or 
(c.)  for  encouraging  or  aiding  persons  to 
commit  crimes ; 
and  the  expression  ''  crime  "  for  tJie  purposes 
of  this  section  means  any  offence  agsinst  thii 
Act,  and  also  any  crime  punishable  on  indict- 
ment by  imprisonment  with  hard  labour,  or  hj 
any  greater  punishment. 

35.  In  this  Act  unless  the  context  otherwise 
requires — 

The  expression  "  Lord  Lieutenant "  means 
the  Lord  Lieutenant  of  Ireland  or  other 
Chief  Gk>v6mor  or  Gk>vemorB  of  Ireland 
for  the  time  being. 

The  expression  ' '  county  "  includes  a  county 
of  a  city  and  a  county  of  a  town  and  dtj 
and  county. 

The  expression  ''Attorney  (General "  includes 
in  the  case  of  any  vacancy  or  inalnlity  to 
act  the  Solicitor  General. 

The  expressions ' '  arms  '*  and  "  ammunition  '* 
respectively  have  the  same  meaning  u 
in  the  Peace  Preservation  (Ireland)  Act, 
1881. 

The  expression  "prescribed"  means  pre- 
scribed by  rules  to  be  made  by  the  Lord 
Lieutenant  in  manner  provided  by  this 
Act. 

The  expression  ' '  committed  for  trial "  means 
a  person  committed  to  gaol  to  be  then 
kept  until  his  trial  for  an  offence,  or 
admitted  to  bail  on  the  condition  of  his 
appearing  to  take  his  trial  for  any  offence. 

The  expression  *'  aggravated  act  of  violence 
against  the  person"  means  an  assault 
wkioh  either  causes  actual  bodily  harm  or 
grievous  bodily  harm,  or  is  committed 
with  intent  to  cause  grievous  bodily 
harm. 

The  expression  "  attack  on  a  dwelling 
house  means  any  crime  cognisable  by 
law  involving  the  breaking  into,  firing  a^ 
or  otherwise  assaulting  or  injuring  a 
dwelling  house. 

The  expression  "  resident  magistrate"  means 
a  magistrate  appointed  in  pursuance  of 
the  Act  of  the  session  of  tne  sixth  and 
seventh  years  of  the  reign  of  Xing  Wil- 
liam the  Fourth,  chapter  thirteen,  inti- 


CHAP.   25.] 


45  &  46  VICTORIA,  18S2. 


Oi 


taled  "An  Act  to  conBolidate  the  laws 
'*  relating  to  the  constabulary  force  in 
"  Ireland,"  and  of  the  Acta  amending 
the  same,  and  includes  any  divisionu 
justioe  of  the  police  district  of  Dublin 
metropolis. 

The  expression  *'  inspector  of  constabulary  " 
means  a  county  inspector  of  the  Boyal 
Irish  Constabulary,  and  includes  an  in- 
spector of  the  Dublin  metropolitan  police, 
and  the  expression  "  8ub-ins{)ector  of  con- 
stabulary means  a  sub-inspector  of  the 
Boyal  Insh  Constabulary. 

The  expression^  "judges  of  the  Supreme 
Conrt  of  Judicature"  means  the  judges 
of  Her  Majesty's  Court  of  Appeal  and  of 
Her  Majesty's  High  Court  of  Justice  in 
Ireland  other  than  the  Judicial  Commis- 
sioner of  the  Irish  Land  Commission. 


36.  This  Act  may  be  cited  as  the  Freyention 
of  Crime  (Ireland)  Act,  1882. 

87.  This  Act  shall  continue  in  force  until 
the  expiration  of  three  years  next  after  the 
passing  thereof,  and  to  the  end  of  the  then 
current  session  of  Parliament. 

Frovided,  that  the  expiration  of  this  Act 
shall  not  affect  the  validity  of  anything  done 
in  pursuance  of  this  Act,  and  any  person  con- 
victed under  this  Act  may  be  punished  as  if 
this  Act  continued  in  force,  and  all  appeals, 
prosecutions,  and  other  legal  proceedings 
pending  under  this  Act  at  the  time  of  tbe 
expiration  thereof  may  be  carried  on,  com- 
pleted and  carried  into  effect,  and  the  sentences 
carried  into  execution,  as  if  this  Act  had  not 
expired. 
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SCHEDULES. 


First  Schedule. 


BuLES  for  Appeals  to  the  Coubt  of  Cbimival 

AprEix. 

(1.)  Notice  of  the  appeal  shall  be  given 
within  seven  days  after  tne  day  on  which  the 
appellant  was  sentenced  by  the  Special  Com- 
mission Court,  or  such  further  time  as  may  be 
allowed  by  the  said  Special  Commission  Court, 
or  by  the  Court  of  Criminal  Appeal. 

(2.)  The  said  notice  shall  he  served  in  the 
prescribed  manner  on  the  master  of  the  Crown 
Office,  or  other  prescribed  person  (who  is  in 
this  Schedule  included  in  the  term  Master  of 
the  Crown  Office),  but  such  notice  shall  not 
be  invalidated  by  any  informality  in  the 
procedure. 

(3.)  The  master  of  the  Crown  Office  shall 
forthwith  in  the  prescribed  manner  give  notice 
to  the  Attomey-Greneral,  and  to  the  Special 
Commission  court  before  which  the  appellant 
was  tried,  and  the  latter  court  shall  forthwith 
forward  in  the  prescribed  manner  for  the  use 
of  the  Court  of  Criminal  Appeal  copies  of  the 
shorthand  writer's  notes,  ana  all  indictments, 
documents,  and  things  connected  with  the 
case. 

(4.)  The  master  of  the  Crown  Office  shall 
forthwith  give  notice  to  the  judges  whose  duty 
it  is,  according  to  the  rota,  to  sit  in  the  Court 
of  Criminal  Appeal,  and  those  judges  shall, 
notwithstanding  any  vacation,  forthwith  pro- 
ceed to  hold  a  court,  and  hear  and  determine 
itie  i^peal. 


(5.)  Unless  the  Court  of  Criminal  Appeal  on 
the  application  of  the  appellant,  or  of  the 
Attorney- Greneral,  for  special  reason  otherwise 
orders,  the  court  shall  be  held  within  fourteen 
days  after  the  day  on  which  the  appellant  was 
sentenced,  and  shall  sit  ft*om  day  to  day  to 
hear  the  appeal. 

(6.)  The  appeal  shall  be  heard  in  open  court 
in  the  presence  of  the  appellant,  and  the  ap- 
pellant may  appear  by  counsel  or  solicitor. 

(7.)  The  court  may  re-hear  the  case  by  the 
reading  of  the  evidence  as  contained  in  the 
shorthand  writer's  notes,  and  may  permit  to 
be  called  or  call  any  new  witness,  and  may 
recall  anv  witness  who  gave  evidence  at  the 
trial,  and  may  either  examine  such  witness  or 
let  him  be  examined  and  cross-examined  by 
or  on  behalf  of  the  appellant  and  the  prose- 
cutor. 

(8.)  During  the  time  allowed  for  an  appeal 
and  while  an  appeal  is  pending  a  sentence 
shall  not  be  earned  into  execution,  but  the 
appellant  shall  be  detained  in  custody  in  like 
manner  as  if  he  were  awaiting  his  trial ;  and 
he  shall  be  brought  before  the  court  in  accor- 
dance with  the  prescribed  rules,  and  the 
master  of  the  Crown  Office  shall  give  the  pre- 
scribed notice  of  the  appeal  to  the  sheriff, 
gaoler,  and  other  persons  concerned  in  the 
execution  of  the  sentence  or  the  custody  of  the 
appellant,  and  shall  also  give  such  notice  of 
tne  result  of  the  appeal  as  may  be  necessary 
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for  carrying  into  effeot  the  final  judgment  of 
the  court. 

(9.)  Where  a  person  convicted  by  a  Special 
Commission  court  is  in  custody  and  without 
legal  assistance,  and  is  desirous  to  appeal,  it 
shall  be  the  duty  of  the  governor  or  other 
chief  ofl&cer  of  the  prison  in  which  he  is  con- 


fined to. assist  him  in  making  out  and  farward- 
ing  within  due  time  a  notice  of  ap|>eal  to  the 
proper  officer  in  accordance  with  this  A€t. 

(10.)  An  appellant  shall  be  entitled,  on  ap- 
plication, to  have  a  copy  of  the  Bhorthand 
writer's  notes,  free  of  charge. 


Second  Schedule. 


Column  1. 


County 
County 
County 
County 
County 
County 
County 


of  Antrim, 
of  Cork, 
of  Dublin, 
of  Galway. 
of  Kilkenny, 
of  Limerick, 
of  Waterford. 


Column  2. 


County 

County 
County 
County 
County 
County- 
County 


of  the 
of  the 
of  the 
of  the 
of  the 
of  the 
of  the 


Town  of  Carrickfergus. 
City  of  Cork. 
City  of  Dublin. 
Town  of  Gralway. 
City  of  Kilkenny. 
City  of  Limerick. 
City  of  Waterford. 


Thibd  Schedulb. 


ALIEN  ACT. 
Copy  of  Act  bepebbed  to. 


Power  to 
Secretary  of 
State  or 
Lord  Lieu- 
tenant of 
Ireland  to 
order  Aliens 
to  depart 
thisSealm. 


ANNO  UNDECIMO 

VICTOEIiB  EEaiN^. 
CAP.  XX. 

r 

An  Act  to  authorise  for  One  Year,  and  to  the 
end  of  the  then  next  SeBsion  of  Parliament, 
the  Bemoyal  of  Aliens  from  the  Bealm. 

(9th  June  1848.) 

Whereas  it  is  expedient,  for  the  due  Security 
of  the  Peace  and  Tranquility  of  this  Bealm, 
that  Provision  should  be  made,  for  a  Time  to 
be  limited,  respecting  Aliens  arriving  or  resi- 
dent in  this  Kmgdom :  Be  it  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with 
the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority 
of  the  same.  That  when  and  so  often  as  One 
of  Her  Majesty's  Principal  Secretaries  of  State 
in  that  Part  of  the  united  Kingdom  called 
Great  Britain,  or  the  Lord  Lieutenant  or  other 
Chief  Grovernor  or  Governors  in  that  Part  of 
the  United  Kingdom  called  Ireland,  shall  have 
Beason  to  believe,  from  Information  given  to 
him  or  them  respectively,  in  Writing,  by  any 
Person  subscribmg  his  or  her  Name  and 
Address  thereto,  that  for  the  Preservation  of 
the  Peace  and  Tranquillity  of  any  Part  of  this 


Bealm  it  is  expedient  to  remove  therefrom 
any  Alien  or  Aliens  who  may  be  in  any  part 
of  this  Bealm,  or  who  mav  hereafter  arrive 
therein,  it  shUl  be  lawful  for  such  Secretary 
of  State  in  that  Part  of  the  United  Kingdom 
called  Great  Britain,  and  for  such  Lord  Lieii- 
tenant  or  other  Chief  Govemor  or  Govemon 
in  that  Part  of  the  United  Kingdom  oftlled 
Ireland,  by  Order  under  his  or  their  Hajid  or 
Hands  respectively,  to  be  published  in  the 
London  or  Dublin  Gazette,  as  the  Caee  may 
be,  to  direct  that  any  such  Alien  or  Aliens 
who  may  be  within  Great  Britain  or  Ireland 
respectively,  or  who  may  hereafter  arrive 
therein,  shall  depart  this  Bealm,  within  a 
Time  limited  in  such  Order ;  and  if  anv  such 
Alien  shall  khowinglv  and  wilfhlly  renue  or 
neglect  to  pay  due  Obedience  to  snch  Order, 
or  shall  be  found  in  this  Bealm  or  any  Part 
thereof,  contrary  to  such  Order,  after  such 
Publication  thereof  as  aforesaid,  and  after 
the  Expiration  of  the  Time  limited  in  each 
Order,  it  shall  be  lawful  for  any  of  Her  Ma- 
jesty's Principal  Secretaries  of  State,  or  for 
the  Lord  Lieutenant  or  other  Chief  Gover- 
nor or  Governors  of  Ireland,  or  his  or  their 
Chief  Secretary,  or  for  any  Justice  of  Uie 
Peace,  or  for  the  Mayor  or  Chief  Magistrate 
of  any  City  or  Place,  to  cause  ever^  such  Alien 
to  be  arrested,  and  to  be  oommitted  to  the 
Common  Gaol  "of  the  County  or  Place  where 
he  or  she  shall  be  so  arrested,  there  to  remain, 
without  Bail  or  Mainprise,  until  he  or  she 
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ehall  be  taken  in  charge  for  the  Porpoee  of 
being  sent  out  of  the  Realm,  under  the 
Authority  herein-after  given. 

n.  And  be  it  euacted.  That  every  such  Alien 
BO  knowingly  and  wilfally  refusing  or  neglect- 
ing to  pay  due  Obedience  to  any  such  Order  as 
aforesaid  shall  be  gailty  of  a  Misdemeanor, 
and  being  convicted  thereof  shall,  at  the  Dis- 
cretion of  the  Conrt,  be  adjudged  to  suffer 
Imprisonment  for  any  Time  not  exceeding 
One  Month  for  the  First  Offence,  and  not 
exceeding  Twelve  Months  for  the  Second  and 
anjr  subsequent  Offence. 

ni.  And  be  it  enacted,  That  it  shall  be 
lawful  for  any  One  of  Her  Majesty's  Principal 
Secretaries  of  State,  or  the  Lord  Lieutenant  or 
Chief  Grovemor  or  Governors  of  Ireland,  in 
any  Case  in  which  any  Alien  shall  be  found  in 
this  Realm  after  the  Expiration  of  the  Time 
limited  in  such  Order,  and  whether  he  or  she 
shall  or  shall  not  have  been  arrested  or  com- 
mitted for  Refusal  or  Neglect  to  obey  such 
Order,  or  convicted  of  such  Refusal  or  Neglect, 
and  either  before  or  after  such  Alien  shall 
have  suffered  the  Punishment  inflicted  for  the 
eame,  by  Warrant  under  his  Hand  and  Seal, 
to  gi?e  such  Alien  in  charge  to  One  of  Her 
Majesty's  Messengers,  or  to  any  other  Person 
or  Persons  to  whom  he  shall  think  proper  to 
direct  sach  Warrant,  in  order  to  such  Alien 
being  conveyed  out  of  the  Kingdom  ;  and  such 
Alien  shall  be  so  conveyed  accordingly  :  Pro- 
vided always,  that  where  such  AHen  (not 
having  been  convicted  as  aforesaid)  shall 
allege  any  Excuse  for  not  complying  with 
such  Order,  or  any  Reason  why  the  same 
should  not  be  enforced,  or  why  further  Time 
should  be  allowed  him  or  her  for  complying 
therewith,  it  shall  be  lawful  for  the  Lords  of 
Her  Majesty's  Privy  Council  in  Great  Britain 
or  in  Ireland,  as  the  Case  may  be,  to  judge  of 
tlie  Sufficiency  of  such  Excuse  or  Reason,  and 
to  allow  or  disallow  the  same  either  absolutely 
or  on  such  Condition  as  they  shall  think  flt ; 
and  where  such  Alien  shall  be  in  Custodv 
under  such  Warrant  of  anv  of  Her  Meg'esty  s 
Secretaries  of  State  or  of  the  Lord  Lieutenant 
or  other  Chief  Governor  or  Governors  of  Ire- 
land as  aforesaid,  the  Messenger  or  other 
Person  in  whose  Custody  he  or  she  shall  be, 
forthwith  upon  its  being  -signified  to  him  that 
such  Excuse  or  Reason  is  alleged  by  such 
Alien,  shall  make  known  the  same  to  such 
Secretary  of  State,  or  to  the  Lord  Lieutenant 
or  other  Chief  Governor  or  Governors  of  Ire- 
land, as  the  Case  may  be,  who,  upon  receiving 
BQch  Notification,  or  in  any  Case  in  which  he 
or  they  shall  be  informed  that  any  such  Excuse 
or  Belason  is  alleged  by  or  on  oehalf  of  any 
Alien  to  ouit  the  Realm,  shall  forthwith  sus- 
pend the  Execution  of  such  Warrant  until  the 


Matter  can  be  inquired  into  and  determined  by 
the  said  Lords  of  Her  Majesty's  Privy  Council ; 
and  such  Alien,  if  in  Custody  under  any  such 
Warrant,  shall  remain  in  such  Custody,  or  if 
not  in  Custody  may  be  given  in  charge  by  any 
such  Warrant  as  aforesaid,  and  shall  remain  in 
Custody  until  the  Determination  thereon  shall 
be  made  known,  unless  in  the  meantime  such 
Secretary  of  State,  or  the  Lord  Lieutenant  or 
other  Ch5ef  Governor  or  Governors  of  Ireland, 
shall  consent  to  or  the  said  Lords  shall  make 
Order  for  the  Release  of  such  Alien,  either  with 
or  without  Security :  Provided  always,  that  the 
Lords  of  Her  Majesty's  Most  Honourable  Pri^ 
Council  shall  cause  to  be  delivered  to  such 
Alien,  in  Writing,  a  general  Summary  of  the 
Matters  alleged  against  him  or  her,  and  shall 
allow  him  or  her  reasonable  Time  to  prepare 
his  or  her  Defence ;  and  that  it  shall  be  lawful 
for  him  or  her  to  summon  and  examine  upon 
Oath  Witnesses  before  the  said  Lords  of  Her 
Majesty's  Most  Honourable  Privy  Council,  and 
to  be  heard  before  them,  by  himself  or  herself, 
or  his  or  her  Counsel,  in  support  of  the  Excuse 
or  Reason  by  him  or  her  alleged. 

rV".  Provided  always,  and  be  it  enacted. 
That  in  every  Case  in  which  Power  is  given 
by  this  Act  to  commit  any  Alien  to  Gtbol 
without  Bail  or  Mainprize  it  shall  and  may  be 
lawful  for  any  Justices  of  Her  Majesty's  Courts 
of  Record  at  Westminster  or  in  Dublin,  or  for 
any  of  the  Barons  in  Great  Britain  or  Ireland, 
bemg  of  the  Degree  of  the  Coif,  or  for  the 
Lord  Justice  Clerk  or  any  of  the  Commis- 
sioners of  Justiciary  in  Scotland,  if  upon 
Application  made  he  shall  see  sufficient  Cause, 
to  admit  such  Person  to  Bail,  he  or  she  giving 
sufficient  Security  for  his  or  her  Appearance 
to  answer  the  Matters  alleged  against  him 
or  her. 

V.  Provided  nevertheless,  and  be  it  enacted. 
That  where  any  Alien  who  shall  have  been 
committed  under  this  Act  to  remain  until  he 
or  she  shall  be  taken  in  charge  for  the  Purpose 
of  being  sent  out  of  the  Realm,  shall  not  be 
sent  out  of  the  Realm  within  One  Calendar 
Month  after  such  Commitment,  it  shall  in 
every  such  Case  be  lawful  for  any  of  the 
Justices  of  Her  Majesty's  Courts  of  Record  at 
Westminster  or  in  Dublin,  or  for  any  of  the 
Barons  in  Great  Britain  or  Ireland,  being  of 
the  Degree  of  the  Coif,  or  for  the  Lord  Justice 
Clerk  or  any  of  the  Commissioners  of  Justi- 
ciary in  Scotland,  or  for  any  Two  of  Her 
Majesty's  Justices  of  the  Peace  in  any  Part  of 
the  United  Kingdom,  upon  Application  made 
to  him  or  them  by  or  on  the  Behalf  of  the 
Person  so  committed,  and  upon  Proof  made  to 
him  or  them  that  reasonable  Notice  of  the 
Intention  to  make  such  Application  had  been 
given  to  some  or  One  of  Her  Majesty's  Prin- 
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Act  not  to 
extend  to 
Ambassa- 
don,  &Cm  or 
Aliens  who 
have  resided 
in  the 
Kingdom 
for  Three 
Years. 


cipal  Secretaries  of  State  in  Great  Britain,  or 
to  the  Lord  Lieutenant  or  Chief  Governor  or 
Governors  of  L-eland,  or  his  or  their  Chief 
Secretary,  according  to  his  or  their  Discretion, 
to  order  the  Person  so  committed  to  be  con- 
tinned  in  or  discharged  out  of  Custody. 

VI.  Provided  always,  and  be  it  enacted. 
That  nothing  in  this  Act  contained  shall  affect 
any  Foreign  Ambassador  or  other  Public 
Minister  duly  authorised,  nor  any  Person 
belonging  to  the  diplomatic  or  domestic  Esta- 
blishment of  any  such  Foreign  Ambassador  or 
Public  Minister,  registered  as  such  according 


to  Law,  or  being  actually  attendant  upon  sach 
Ambassador  or  Minister,  nor  any  Alien  under 
the  Age  of  Fourteen  Years,  or  who  shall  haTO 
been  residing  witJiin  this  Beahn  for  Three 
Years  next  before  the  passing  of  this  Act. 

YII.  And  be  it  enacted.  That  this  Act  shall  Don: 
continue  in  force  for  One  Year  from  the  passing  ^ 
thereof,  and  until  the  End  of  the  then  next 
Session  of  Parliament. 

y  III.  And  be  it  enacted.  That  this  Act  maj  An  - 
be  repealed  or  amended  in  the  present  Session  ^ 
of  Parliament. 


1 1 


Chap.  26. 
Election  of  Representative  Peers  (Ireland)  Act^  1882. 


ABSTRACT  OF  THE  ENACTMENTS. 

1.  Beckiction  of  period  hehveen  teste  of  writ  and  eieetion. 

2.  Short  tiOe. 


An  Act  to  amend  the  Law  relating  to 
the  Election  of  Lords  Temporal  to 
serve  in  Parliament  for  Ireland. 

(12th  July  1882.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 


1.  In  the  event  of  any  future  election  of  a 
Lord  Temporal  to  serve  in  Parliament  for 
Ireland,  the  period  of  fifty-two  days  from  the 
teste  of  the  writs  for  such  election,  within 
which  it  is  required  by  the  Act  of  Union  oT 
Great  Britain  and  Irelajid  that  the  same  shall 
be  returned  into  the  Crown  Office  of  Irehoid, 
shall  be  reduced  to  a  period  of  thirty  days. 

2.  This  Act  may  be  cited  as  the  Election  of 
Bepresentative  Peers  (Ireland)  Act,  1882. 


Chap.  27. 
Highway  Bate  Assessment  and  Expenditure  Act^  1882. 


ABSIBACT  OF  THE  £NACTKENTS. 

1.  Short  title. 

2.  Extent  of  Act, 

3.  Fower  to  rate  wnd  compownd  with  owners  of  smaXL  tenements. 

4.  Vcduaiion  lists  cow^iusvoe  for  highway  raJte. 
6.  Frovisionfor  balances  of  outgoing  swrveyors. 

6.  Fower  to  maintain  mile  stones  and  to  fence. 

7.  Waywardeti*s  rate  accounts. 

8.  Eecovery  and  payment  of  certified  balances. 

9.  Frovision  as  to  excluded  parts  of  parishes. 
10.  Interpretaiion. 
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An  Act  to  extend  certain  Provisions  of 
the  Poor  Bate  Assessment  and  Col- 
lection Act,  1869,  to  the  Highway 
Rate,  and  for  other  purposes. 

(12th  July  1882.) 

Bb  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  LoroB  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  the  Highway 
Rate  Assessment  and  Expenditure  Act,  1882. 

2.  This  Act  shall  not  extend  to  Scotland  or 
to  Ireland. 

3.  Where  in  any  jparish  the  vestry  have, 
under  section  four  of  the  Poor  llate  Assess- 
ment and  Collection  Act,  1869,  ordered  or 
shall  hereafter  order  that  the  owners  of  all 
rateable  hereditaments  to  which  section  three 
of  that  Act  extends  shall  be  rated  to  the  poor 
rate  in  respect  of  such  hereditaments  instead 
of  the  occupiers,  such  order  shall  be  deemed  to 
extend  to  and  include  the  highway  rate,  and 
whilst  such  order  is  in  force  the  respective 
owners  of  such  hereditaments  shall  be  rated 
and  assessed  instead  of  the  occupiers  thereof  to 
the  highway  rates  made  after  the  passing  of 
this  Act  for  any  highway  parish  which  is  co- 
extensive with  such  parish  or  with  any  part 
thereof,  and  to  which  otherwise  such  occupiers 
might  by  law  be  rated ;  subject  nevertheless 
to  the  abatements  or  deductions  and  to  the 
conditions  specified  in  sections  four  and  five  of 
the  said  Act;  and  for  the  parposes  of  this 
section  the  term  "  overseers  in  section  four 
of  the  said  Act  shall  be  construed  to  mean 
"  surveyor  of  highways  or  other  person  autho- 
"  rised  by  law  to  make  and  levy  a  highway 
"  rate." 

The  surveyor  of  highways,  or  other  person 
authorised  by  law  to  make  and  levy  a  highway 
rate,  shall  have  the  same  powers,  remedies, 
and  privileges  for  recovering  the  rates  made 
under  this  Act  upon  owners,  as  the  OTerseers 
of  the  poor  have  Under  the  said  Poor  Eate 
Assessment  and  Collection  Act,  1869,  for  the 
recovery  of  a  poor  rate,  and  when  the  overseers 
are  required  by  law  to  levy  the  highwav  rate, 
and  such  rate  applies  to  the  whole  parisn,  they 
mav  levy  the  same  as  part  of  the  poor  rate. 

oection  thirty  of  the  Hijghway  Act,  1835, 
relating  to  the  composition  ^r  rates  in  certain 
cases  under  local  Acts  is  hereby  repealed. 

4.  In  every  highway  rate  made  after  the 
passing  of  this  Act  the  several  hereditaments 
mduded  therein  and  assessable  to  the  poor 
rate  shall  be  rated  accordisg  to  the  annual 


rateable  value  thereof  appearing  in  the  valua- 
tion list  for  the  time  being  in  force  in  the 
parish  which  is  co-extensive  with  or  includes 
the  highway  parish  to  which  the  highway  rate 
relates,  and  where  any  valuation  list  has  been 
amended  on  objection  pursuant  to  section  one 
of  the  Union  Assessment  Committee  Amend- 
ment Act,  1864,  the  assessment  committee 
shall  give  notice  of  such  amendment  to  the 
surveyor  of  highways  or  other  person  autho- 
rised to  make  and  levy  the  highway  rate,  who 
shall  thereupon  alter  tne  then  current  highway 
rate  accordingly. 

5.  If  the  rates  levied  by  a  surveyor  of  high- 
ways, together  with  any  other  sums  received 
by  him  during  his  term  of  office,  prove  insuffi- 
cient to  meet  the  whole  of  the  expenditure 
lawfully  incurred  by  him,  and  such  aeficiency 
has  not  arisen  from  any  neglect  or  default  on 
his  part,  his  successor  in  office  may  reimburse 
to  him  the  amount  of  such  deficiency. 

6.  The  expenses  incurred  by  a  highway 
authority  in  maintaining,  replacmff,  or  setting 
up  mile  stones  on  any  highway,  and  in  fencing 
by  posts  and  rails  or  otherwise  a  highway 
where  such  fencing  is  required  for  the  pro- 
tection of  persons  trayelling  thereon  against 
danger,  shall  be  a  lawful  charge  upon  the 
highway  rate. 

7.  The  provisions  of  section  nine  of  the 
Highways  and  Locomotives  (Amendment)  Act, 

1878,  as  amended  by  the  District  Auditors  Act, 

1879,  in  relation  to  the  audit  of  the  accounts 
of  highway  authorities  and  their  officers  shall 
extend  to  the  accounts  of  a  waywarden  of  any 
highway  parish  within  a  highway  district  with 
respect  to  the  highway  rates  levied  by  him. 

• 

8.  Moneys,  goods,  or  chattels  certified  by  an 
auditor  at  a  highway  audit  to  be  due  from  any 
person  shall  be  recoverable  by  the  like  process 
and  with  the  like  powers  as  in  the  case  of 
moneys,  goods,  or  chattels  certified  at  the  audit 
of  the  poor  rate  accounts,  and  where  an  auditor 
shall  take  proceedings  for  the  recoveiy  of  any 
moneys,  |;oods,  or  chattels  certified  at  a  high- 
way audit  or  shall  lay  any  information  for  a 
penalty  in  consequence  of  the  default  of  any 
officer  or  other  person  to  attend  any  such  audit 
or  to  produce  the  proper  accounts  or  Touchers, 
or  to  make  or  sign  the  proper  declaration 
before  him,  the  costs  incurred  by  the  auditor, 
when  not  recovered  from  the  defendant,  shall, 
if  the  Local  Grovemment  Board  consent  thereto, 
be  paid  to  the  auditor  by  the  highway  autho- 
rity, and  maybe  recover^  from  such  authority 
in  a  summary  manner. 

The  moneys  certified  at  a  highway  audit 
shall,  where  there  is  a  treasurer  of  the  highway 
authority,  be  paid  to  such  treasurer,  and  where 
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there  is  no  such  officer  to  the  highway  autho- 
rity  for  the  time  being  ;  and  the  goods  or 
chattels  so  certified  shall  be  delivered  over  to 
the  person  authorised  to  receive  the  same. 

9.  Where  at  the  time  of  the  passing  of  this 
Act  part  of  a  parish  is  excluded  from  an  urban 
sanitary  district,  but  such  excluded  part  is  for 
purposes  connected  with  the  repairs  of  high- 
ways and  the  payment  of  highwav  rates  treated 
as  forming  part  of  the  district,  the  owners  and 
ratepayers  of  the  excluded  part  may  by  resolu- 
tion passed  at  a  meeting  to  be  convened  and 
conducted  in  manner  provided  by  Schedule 
Three  of  the  PubHc  Health  Act,  1875,  decide 
that  such  part  shall  be  a  highway  parish,  and 
if  the  resolution  is  approved  by  an  order  of  the 
Local  Government  Board  the  excluded  part 
shall  from  a  date  to  be  fixed  by  the  said  order 
be  for  all  purposes  connected  with  highways, 
surveyors  of  highways,  and  highway  rates, 
considered  and  treated  as  a  separate  highway 
parish. 


10. 


II 


St 


iS 


tt 
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In  this  Act — 

Highway  audit "  means  the  audit  of  the 
accounts  of  a  highway  authority  or  their 
officers  or  of  any  waywarden : 
Highway  authority "  means  as  respecta 
a  highway  district,  the  highway  board, 
and  as  respects  a  highway  parish  not 
included  in  a  highway  district,  the  sur- 
veyor or  sarveyors  or  other  offioers 
performing  similar  duties : 
Highway  rate "  means  a  rate  made  far 
the  repairs  of  the  highways  and  includes 
any  separate  rate  made  to  meet  the 
orders  or  precepts  of  a  highway  autho- 
rity: 

Parish  '*  means  a  place  for  which  a 
separate  poor  rate  can  be  made : 
Highway  parish  "  means  a  place  sepa- 
rately maintaining  its  own  highwajB, 
and,  in  a  highway  district,  a  place  for 
which  a  waywarden  may  be  elected  or 
a  separate  highway  rate  be  made. 


Chap.  28. 
Consolidated  Fund  {No.  4)  Act,  1882. 


ABSTBACT  OP  THE  ENACTICENTS. 

1.  Issue  of  5,703,8911.  outof  ihe  OonsoUdcUed  Fund  for  ike  service  of  the  year 

1883. 

2.  Power  to  the  Treasury  to  borrow, 

3.  Short  UOe. 


SlstManh 


Ad  Act  to  apply  the  sum  of  five  million 
seven  hundred  and  three  thousand 
eight  hundred  and  ninety-one  pounds 
out  of  the  Consolidated  Fimd  to  the 
service  of  the  year  ending  on  the 
thirty-first  day  of  March  one  thousand 
eight  hundred  and  eighty-three. 

(24th  July  1882.) 

Most  G-racions  Sovereign, 
We,  Your  Majesty's  most  dutifnl  and  loyal 
subjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliament 
assembled,  towards  making  good  the  supply 
which  we  have  cheerfully  granted  to  Your 
Majesty  in  this  session  of  Parliament,  have 
resolyed  to  grant  unto  Your  Majesty  the  sum 
herein-after  mentioned ;  and  do  therefore  most 
humbly  beseech  Your  Mi^esty  that  it  may  be 
enacted ;  and  be  it  enactea  b^  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 


consent  of  the  Lords  Spiritual  and  Temponl, 
and  Commons,  in  this  present  Parliamenl 
assembled,  and  by  the  authority  of  the  iMiie, 
as  follows : 

1.  The  Commissioners  of  Her  Msjeetfa 
Treasury  for  the  time  being  may  issue  out  of 
the  Consolidated  Fund  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  and  apply  towards 
making  good  the  supply  granted  to  Her 
Majes^  for  the  service  of  the  year  ending  on 
the  thirty-first  day  of  Iforch  one  thoannd 
eipht  hundred  and  eighty-three  the  sum  of  fire 
million  seven  hundred  and  three  thoasand 
eight  hundred  and  ninety-one  pounds. 

2.  The  Commissioners  of  the  Treasniy  may 
borrow  from  time  to  time,  on  the  credit  of  the 
said  sum,  any  sum  or  sums  not  exceeding  in 
the  whole  the  sum  of  five  million  seven  hun- 
dred and  three  thousand  eight  hundred  and 
ninety-one  pounds,  and  shall  repay  the  moneys 
so  borrowed,  with  interest  not  exceeding  five 
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pounds  per  oentnxn  per  annnm,  ont  of  the 
growing  produce  of  the  Consolidated  Fund  at 
any  period  not  later  than  the  next  succeeding 
quarter  to  that  in  which  the  said  moneys  were 
borrowed. 

Any  sums  so  borrowed  shall  be  placed  to  the 
credit  of  the  account  of  Her  Majesty's  Exche- 


Quer,  and  shall  form  part  of  the  said  Consoli- 
aated  Fund,  and  be  available  in  any  manner  in 
which  such  fund  is  available. 

3.  This  Act  may  be  cited  as  the  Consolidated 
Fund  (No.  4)  Act,  1882. 


Chap.  29. 
County  Court  Amendment  (Ireland)  Act,  1882. 


ABSTRACT  OF  THE  ENACTMENTS. 

1.  AppUeation  of  Act 

2.  Short  UOe. 

'  3.  InterpretaUon  of  terms. 

4.  Anypereon  diesaHsfied  wiih  ami  adjttdiecUian  may  appeal  to  (he  judge  of  assize,  who  is  hereby 

aidkorised  to  hear  and  detemyme  the  scwie. 

5.  Appeal  tobehy  notice  served  within  four  dear  days  after  close  of  sittvng  of  civil  hUl  court. 

Proof  of  service  hy  affidamt. 

6.  Notice  of  appeal  shaU  he  a  stay  of  eoBeouUon  in  case  a  recognizance  he  entered  into  as  provided 

herein,  or  the  amount  lodged,    Mecepiion  of  recognizance  hy  derh  of  peaoe  conclusive  evidence 
that  the  provisions  in  reference  thereto  complied  with. 

7.  Appeal  from  Beeorder  of  JbubUn, 

8.  Exeoution  after  notice  of  entertng  into  recogniza/nce  to  render  party  a  trespasser. 

9.  Bepeal  a/nd  rC'enactment  of  certain  staiutMe  provisions, 

10.  Extension  of  euisUng  jurisdietion  of  county  courts  under  40  ^  41  Vict,  c.  56.  s.  33. 

11.  Avpeals  under  jurisdiction  conferred  hy  foregoing  section, 

12.  Not  to  affect  appeals  under  33  ^  34  Vict.  c.  46.,  44  ^  45  Vict.  c.  49. 

SCHZDULB. 


An  Act  to  amend  the  Acts  relating  to 
the  County  Courts  in  Ireland^  and  to 
make  better  provision  for  Appeals 
under  the  said  Acts. 

(24th  July  1882.) 

Whbbbas  it  is  expedient  to  amend  the  law 
and  procedure  regulating  appeals  from  county 
courts  in  Ireland : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  shall  extend  to  Ireland  only. 

2.  This  Act  may  be  cited  as  the  County 
Court  Amendment  (Ireland)  Act,  1882. 

3.  The  terms  "county  court  judge,"  "clerk 
of  the  peace,"  "  civil  bill  court,"  "  county," 
and  "borough"  in  this  Act  shall  have  the 


same  meaning  as  is  provided  by  the  fortieth 
and  forty-first  Victoria,  chapter  nfty-six. 

4.  Any  person  dissatisfied  with  anv  decree, 
dismiss,  or  order,  whether  adverse  to  him  or  in 
his  favour,  pronounced  hj  any  county  court 
judge,  in  the  exercise  by  him  of  any  jurisdic- 
tion at  law  under  the  several  Acts  conferring 
jurisdiction  on  county  or  civil  bill  courts  in 
Ireland,  may,  in  manner  herein  provided, 
appeal  therefrom  to  the  jud^e  of  assize  for  the 
respective  counties  in  which  such  decree, 
dismiss,  or  order  shall  have  been  made  or  pro- 
nounced ;  and  such  judffe  of  assize  is  hereby 
empowered  and  required  to  hear  such  suit  or 
matter,  and  to  make  such  decree  or  order 
thereon,  and  issue  such  execution  in  all  respects 
as  is  empowered  by  the  several  statutes  in  that 
behalf  by  the  eaid  county  court  judges  to  be 
awarded,  and  the  said  judge  of  assize  may 
upon  any  such  appeal  adjourn  or  remit  the 
suit  or  matter  back  to  the  county  court  judge 
with  such  declarations  or  directions  as  he  shall 
think  proper,  and  may  upon  said  appeal  make 
such  order  with  reference  to  the  costs  thereof 
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as  he  shall  think  fifc.  Nothing  contained  in 
this  section  shall  apply  to  any  suit  or  matter 
instituted  under  the  equitable  jurisdiction 
vested  in  the  county  courts  by  the  County 
Officers  and  Courts  (Ireland)  Act,  1877,  as 
amended  by  this  Act. 

5.  Every  appeal  under  this  Act  shall  be  by 
notice  signed  by  the  party  appealing  or  his 
solicitor  in  the  form  or  to  the  like  effect  in  the 
schedule  to  this  Act  annexed.  Such  notice 
shall  be  lodged  with  the  clerk  of  the  peace  and 
shall  be  served  within  four  clear  days  from  the 
close  of  the  sitting  of  the  county  court  for  the 
hearing  of  civil  bills  at  which  the  decree  or 
adjudication  appealed  from  shall  have  been 
made,  and  shall  be  to  the  next  assize  to  be  held 
after  the  said  period.  Service  of  such  notice 
shall  be  effected  on  the  opposing  party  or  his 
solicitor  personally,  or  by  leaving  same  at  their 
or  either  of  their  residences  with  a  clerk, 
servant,  wife,  or  child,  or  other  person  therein 
over  the  age  of  sixteen  years;  and  proof  of 
such  service  shall  be  by  affidavit  maoe  before 
any  justice  of  the  peace,  which  he  is  hereby 
empowered  to  take,  or  before  the  clerk  of  the 
peace ;  and  on  such  proof  being  given  the 
clerk  of  the  peace  shall  enter  the  same  for 
hearing  before  the  jud^e  of  assize,  and  such 
entry  shall  be  primd.  facie  proof  of  due  service 
thereof  before  snch  judge  of  assize. 

6.  A  notice  of  appeal  shall  be  a  stay  of  execu- 
tion, provided  a  recognizance  with  sufficient 
sureties  conditioned  to  pay  the  sum  recovered 
and  costs,  or  costs  awarded  in  case  no  sum  is 
recovered  if  a  defendant  appealing,  or  to  pay 
the  costs  awarded  where  the  appellant  was  a 
plaintiff  in  the  county  court,  and  to  pay  the 
costs  of  the  appeal  in  case  the  adjuaication 
appealed  from  was  in  favour  of  the  party  ap- 
pealing, be  entered  into  within  the  said  period 
of  four  clear  days  before  the  clerk  of  the  peace 
or  any  justice  of  the  peace  of  the  counl^,  or  in 
case  the  party  appealing  desire  to  oispense 
with  a  recognizance  by  lodgment  within  the 
like  period  of  the  amount  of  said  sums  respec- 
tively with  the  clerk  of  the  peace,  who  shall 
retain  the  same  and  dispose  thereof  as  he  shall 
be  directed  by  the  judge  of  assize  ;  and  the  re- 
cognizance herein  provided  may  be  in  the 
Form  31,  Schedule  C.  of  the  fourteenth  and 
fifteenth  Victoria  chapter  fifty-seven,  or  to  the 
like  effect,  and  with  such  variation  as  is  by  this 
Act  provided ;  and  the  reception  of  such  re- 
cogmzance  by  the  clerk  of  the  peace  shall  be 
conclusive  evidence  that  the  several  provisions 
herein  enacted  in  reference  thereto  nave  been 
complied  with,  and  in  case  any  such  recogni- 
zance shall  have  been  taken  by  any  justice  of 
the  peace,  the  same  shall  be  returned  to  the 


clerk  of  the  peace  within  two  days  after  sune 
shall  have  been  taken  or  acknowledged:  Pro- 
vided always,  that  nothing  herein  contained 
shall  affect  the  provisions  of  the  sixty-ninth 
section  of  the  twenty-third  and  twenty-fonrth 
Victoria,  chapter  one  hundred  and  fiffy-four. 

7.  Appeals  in  civil  bill  cases  firom  the 
Eecorder  of  Dublin  shall  be  to  the  court  to 
which  such  appeals  lie  at  the  time  of  the 
passing  of  this  Act,  but  in  other  respects  shall 
be  regulated  by  the  enactments  contained  in 
this  Act. 

^  8.  In  case  any  decree,  dismiss,  or  adjudica- 
tion, notwithstanding  notice  of  appeal  and  <tf 
the  entry  into  such  recognizance  or  of  the 
making  of  such  lodgment  as  is  herein  provided, 
shall  be  executed,  the  party  so  executing  the 
same  or  continuing  in  possession  of  any  goods 
thereafter  shall  be  deemed  to  be  a  trespsser, 
and  may  be  proceeded  against  accordingly] 

9.  From  and  after  the  passing  of  this  Act 
sections  one  hundred  and  twentr-seven,  one 
hundred  and  twenty-eight,  one  hundred  and 
twenty-nine,  and  one  hundred  and  thirty  of 
the  fourteenth  and  fifteenth  Victoria,  chapter 
fifty-seven,  are  hereby  repealed;  and  it  is 
hereby  further  enacted  that  every  decree, 
dismiss,  or  adjudication  made  under  section 
one  hundred  and  fifty  of  the  fourteenth  and 
fifteenth  Victoria,  chapter  fifty-seven,  may  be 
appealed  from  as  in  this  Act  provided.  The 
fifty-fifth  section  of  the  County  Officers  and 
Courts  (Ireland)  Act,  1877,  is  hereby  repealed. 

10.  The  several  civil  bill  courts  in  Ireland 
shall,  in  addition  to  the  jurisdiction  now 
possessed  by  them,  have  and  exercise  all  the 

Sawer  and  authority  of  the  High  Court  of 
hancery  in  the  suits  and  matters  herein-aJler 
mentioned,  that  is  to  sa;^,  where  the  subject 
thereof  shall  not  exceed  in  amount  or  valQe, 
so  far  as  it  consists  of  personalty,  five  hundred 
pounds,  and  so  far  as  it  consists  of  lands,  shall 
not  exceed  the  annual  value  of  thirty  pomids; 
(that  is  to  say,) 

(a.)  In  suits  b^  executors  or  administrators 
for  the  administration  of  assets ; 

(h.)  In  suits  for  the  setting  aside,  cancel- 
ling, or  reforming  any  deed,  agreement, 
assurance,  or  conveyance  of  any  property 
on  the  ground  of  fraud  or  mistake. 

11.  Every  order  or  a4judioation  made  under 
the  jurisdiction  conferred  by  the  foregoing 
section  of  this  Act  shall  be  subject  to  appeal  as 
is  provided  by  Part  II.  of  the  County  <^5oen 
and  Courts  (Ireland)  Act,  1877. 
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12.  Nothing  in  this  Act  shall  be  deemed  to 
inclade  any  appeal  bronght  under  the  pro- 
visions  of  the  Landlord  and  Tenant  (Ireland) 
Act,  1870,  or  the  Land  Law  (Ireland)  Act, 


1881,  and  ap()eals  thereunder  shall  be  brought 
in  manner  and  to  the  Court  provided  by  the 
forty-seventh  section  of  the  Land  Law  (Ireland) 
Act,  1881. 


Schedule* 


Notice  op  Appeal. 

Division  of  County  of  County  Court. 

Plaintiff 
Defendant 

Take  Notice  that  I  hereby  appeal  against  the  {here  stale  whether  decree,  order,  dUmtss,  as  the 
xy  he,)  herein  to  the  next  going      ^        "       '      '         ^  t^-^  ^'i- 
Dated  this  day  of 


rcuie  ma/y  he,)  herein  to  the  next  going  judge  of  assize  in  and  for  the  county  of 

da 
(Signed) 


To  the  Clerk  of  the  Peace,  The  (Plaintiff  w  Defendant, 
OA  the  case  may  be,)  and  his  Solicitor. 


Chap.  30. 
Balhx  and  Wash  Houses  Act,  18S2. 


ABSTRACT  OP  the  ENACTMENTS. 

1.  8h(yrt  title. 

2.  Amendment  of  9^10  Vict,  c.  74.  s.  27. 

3.  Amendment  of  9^10  Vict.  c.  74.  s.  24 


An  Act  to  amend  the  Baths  and  Wash 
Houses  Actfi.  (24tli  July  1882.) 

Whereas  it  is  desirable  to  give  increased 
facilities  to  local  authorities  for  providing 
baths  and  wash  houses  within  easy  and  con- 
venient reach : 

Be  it  therefore  enacted  by  the  Queen*8  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as 
the  Baths  and  Wash  Houses  Act,  1882,  and 


shall  be  read  as  one  with  the  Act  of  the  ninth 
and  tenth  years  of  the  reign  of  Her  present 
Majesty,  chapter  seventy-four,  in  this  Act 
called  '*  the  principal  Act." 

2.  Section  twenty-seven  of  the  principal  Act 
shall  be  amended  by  the  addition  of  the  words 
*  *  or  in  the  immediate  neighbourhood  of  such 
borough  or  parish"  to  the  words  "in  any 
such  borough  or  parish  "  wherever  such  last- 
mentioned  words  occur  in  the  said  section. 


(f 


(( 


3.  The  power  conferred  by  section  twenty- 
four  of  the  principal  Act  to  purchase  or  rent 
lands  for  the  purposes  of  that  Act  shall  extend 
to  lands  itf  tne  immediate  neighbourhood  of 
such  borough  or  parish  as  is  therein  referred  to. 


Vol.  LXI.— Law  Jour.  Stat. 


F. 
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Chap.  31. 
Inferior  Courts  Judgments  Extension  Act^  1882. 


ABSTKACT  OP  THE  ENACTMENTS. 

1.  Short  Htle. 

2.  Interpretation  of  terms. 

8.  Registrar  of  Infei-iar  Court  to  grant  certificate  of  judgment. 

4.  Registration  of  certificate  shall  have  the  effect  of  a  judgment  of  the  Court  in  iohich  it  is  regislerfd. 

5.  Execution  of  judgments. 

6.  Jurisdiction  aver  registered  judgments  limited  to  execution. 

7.  Cancellation  of  registry. 

8.  Costs  not  to  he  allowed  in  actiotis  on  judgments  unless  hy  order  of  Court. 

9.  Existing  limits  of  heal  jurisdiction  shall  not  he  exceeded. 

10.  Act  not  to  apply  in  certain  cases. 

11.  Rules. 
Schedule. 


An  Act  to  render  Judgments  obtained  in 
certain  Inferior  Courts  in  England, 
Scotland,  and  Ireland  respectively, 
effectual  in  any  other  part  of  the 
United  Kingdom.     (24th  July  1882.) 

Whereas    it    is    expedient    to    extend  the 

?rinciple  of  the   Judgments  Extension  Act, 
868,  to  the  judgments  of   certain    inferior 
courts  of  Great  Britain  and  Ireland : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as 
the  Inferior  Courts  Judgments  Extension  Act, 
1882. 

2.  In  this  Act  the  following  words  and  ex- 
pressions shall  have  the  interpretations  and 
meanings  in  this  section  assigned  to  them 
respectively,  unless  there  be  something  in  the 
subject  or  context  repugnant  to  such  construc- 
tion ;  (that  is  to  say,) 

The  expression  ** judgment"  shall  include 
decreet,  civil  bill  decree,  dismiss,  or  order : 

The  expression  **  inferior  courts  "  shall  in- 
clude County  Courts,  Civil  Bill  Courts, 
and  all  Courts  in  England  and  Ireland 
having  jurisdiction  to  hear  and  determine 
civil  causes,  other  than  the  High  Courts 
of  Justice ;  and  in  Ireland,  Courts  of  Petty 
Sessions  and  the  Court  of  Bankruptcy; 
and  in  Scotland  shall  include  the  Sheriffs 
Courts  and  the  Courts  held  under  the 
Small  Debts  and  Debts  Recovery  Acts  : 

The  expression  "registrar  of  an  inferior 
court "  shall  include  the  sheriff  clerk  of  a 


Sheriffs  Court  in  Scotland*  and  any  officer 
fulfilling  the  duties  of  a  regiBtrar  in  ao 
inferior  court  in  England ;  and  in  Ireland 
shall  include  the  clerk  of  the  peace  or  other 
officer  whose  duty  it  is  to  enter  the  judg- 
ment, decree,  or  order  of  the  court  : 

**  Prescribed "  means  prescribed  by  mles 
made  under  the  provisions  of  this  Act  : 

The  expression  "person"  shall  indade 
any  party  or  parties  to  a  cause  in  anj 
inferior  court  in  England,  Scotland,  or 
Ireland : 

The  expression  "plaintiff"  shall  include 
pursuer,  complainer,  or  any  person  at 
whose  instance  any  action  or  proceeding 
in  an  inferior  court  is  instituted ;  and  the 
expression ''defendant"  shall  include  de- 
fender, respondent,  or  other  person  against 
whom  any  such  action  or  proceeduig  is 
directed : 

The  expression  "action"  shall  mean  the 
action  or  other  proceeding  in  which  any 
judgment  was  pronounced;  and  the  ex- 
pression "  summons  "  shall  mean  the 
summons  or  other  initial  writ  in  soch 
action. 

8.  Where  judgment  shall  hereafter  be  ob- 
tained or  entered  up  in  any  of  the  inferior 
courts  of  England,  Scotland,  or  Ireland  res- 
pectively for  any  debt,  damages,  or  costs,  the 
registrar  of  such  inferior  court  or  other  proper 
omcer  shall,  after  the  time  for  appealing  agautfl 
such  judgment  shall  have  elapsed,  and  in  the 
event  of  such  judgment  not  being  reversed 
upon  appeal  or  of  execution  thereunder  not 
being  stayed,  upon  the  application  of  the  party 
who  has  recovered  such  judgment,  and  npoo 
proof  that  the  same  has  not  been  satisfied,  and 
payment  of  the  prescribed  fee,  grant  a  o^tifi- 
cate  in  the  form  in  the  schediue  to  this  Act 
annexed. 
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4.  On  the  production  to  the  registrar  or 
other  proper  officer  of  a  county  court,  or,  in 
the  City  of  London,  of  the  City  of  London 
Court  in  England  where  a  judgment  has  been 
obtained  in  Scotland  or  Ireland,  or  to  the 
registrar  or  other  proper  officer  of  a  Sheriff's 
Court  in  Scotland  where  a  judgment  has  been  ' 
obtained  in  England  or  Ireland,  or  to  the 
registrar  or  other  proper  officer  of  a  Ciyil  Bill 
Court  in  Ireland  where  a  judgment  has  been 
obtained  in  England  or  Scotluid  of  a  certifi- 
cate under  this  Act  purporting  to  be  signed 
by  the  registrar  or  other  proper  officer  of  the 
inferior  court  where  such  judgment  was  ob« 
tained,  such  certificate  shall,  on  payment  of 
the  prescribed  fee,  be  registered  m  the  pre- 
scribed form  by  such  registrar  or  other  proper 
officer  to  whom  the  same  shall  be  produced 
for  that  purpose ;  and  all  reasonable  costs  and 
charges  attendant  upon  the  obtaining  and 
registering  such  certificate  shall  be  added  to 
and  recovered  in  like  manner  as  if  the  same 
were  part  of  the  original  judgment.  "No  certi- 
ficate of  any  such  judgment  shall  be  registered 
as  aforesaid  in  any  inferior  court  in  the  United 
Kingdom  more  than  twelve  months  after  the 
date  of  such  judgment. 

5.  Where  a  certificate  of  a  judgment  of  any 
of  the  inferior  courts  aforesaid  has  been  regis- 
tered under  this  Act,  process  of  execution 
may  issue  thereon  out  of  the  Court  in  which 
the  same  shall  have  been  so  registered  against 
any  goods  or  chattels  of  the  person  against 
whom  such  judgment  shall  have  been  obtained, 
which  are  within  the  jurisdiction  of  such  last- 
mentioned  Court,  in  the  same  or  l^e  like 
manner  as  if  the  judgment  to  be  executed  had 
been  obtained  in  the  Court  in  which  such 
certificate  shall  be  so  registered  as  aforesaid. 

6.  The  courts  of  Great  Britain  and  Ireland 
to  which  this  Act  applies  shall,  in  so  far  as 
relates  to  execution  under  this  Act,  have  and 
exercise  the  same  control  and  jurisdiction  over 
and  with  respect  to  the  execution  of  any  judg- 
ment, a  certificate  of  which  shall  be  registered 
under  this  Act,  as  they  now  have  and  exercise 
over  and  with  respect  to  the  execution  of  any 
judgment  in  their  own  courts. 

7.  On  proof  of  the  setting  aside,  or  satisfac- 
tion, of  anv  judgment  of  which  a  certificate 
shall  have  been  registered  under  this  Act,  the 
Court  in  which  such  certificate  is  so  registered 
may  order  the  registration  thereof  to  be  can- 
celled. 

8.  In  any  action  brought  in  any  of  the 
inferior  courts  aforesaid  for  the  purpose  of 
enforcing  any  judgment  which  might  be  regis- 
tered under  this  Act  in  the  country  in  which 


such  action  is  brought,  the  party  bringing 
such  action  shall  not  recover  or  be  entitled  to 
any  costs  or  expenses,  unless  the  Court  in 
which  such  action  shall  be  brought  shall  other- 
wise order. 

9.  Nothing  contained  in  this  Act  shall  autho- 
rise the  registration  in  an  inferior  court  of  the 
certificate  of  any  iudgment  for  a  greater 
amount  than  might  have  been  recovered  if  the 
action  or  proceeding  had  been  originally  com- 
menced in  such  inferior  court. 

Provided  that  where  a  iudgment  obtained  in 
an  inferior  court  in  ScotWa  cannot  be  regis- 
tered in  an  inferior  court  in  England  or  Ire- 
land, by  reason  of  its  being  for  a  greater 
amount  than  might  have  been  recovered  if  the 
action  or  proceeding  had  been  originally  com- 
menced in  such  inferior  court,  it  shall  be  com- 
petent to  register  a  certificate  of  such  judg- 
ment in  the  register  directed  to  be  kept  in  the 
Court  of  Common  Pleas  at  Westminster  and 
Dublin  respectively,  to  be  called  "  The  Register 
of  Scotch  Judgments,**  by  section  three  of  the 
Judgments  Extension  Act,  1868,  in  the  same 
manner,  to  the  same  effect,  and  subject  to 
the  same  provisions,  as  if  the  said  certificate 
had  been  a  certificate  of  an  extracted  decreet 
of  the  Court  of  Session,  registered  in  the  said 
register  under  the  said  Act. 

10.  This  Act  shall  not  apply  to  any  judg- 
ment pronounced  by  any  inferior  court  in 
England  against  any  person  domiciled  in  Scot- 
land or  Ireland  at  tne  time  of  the  commence- 
ment of  any  action,  unless  the  whole  cause  of 
action  shall  have  arisen,  or  the  obligation  to 
which  the  judgment  relates  ought  to  have  been 
fulfilled,  within  the  district  of  such  inferior 
court,  and  the  summons  was  served  upon  the 
defendant  personally  within  the  said  aistrict, 
nor  to  any  judgment  pronounced  by  any  in- 
ferior court  in  Scotland  against  any  person 
domiciled  in  England  or  Ireland  at  the  time  of 
the  commencement  of  any  action,  unless  the 
whole  cause  of  action  shall  have  arisen,  or  the 
obligation  to  which  the  judgment  relates  ought 
to  have  been  fulfilled,  within  the  district  of 
such  inferior  court,  and  the  summons  was 
served  upon  the  defendant  personally  within 
the  said  district,  nor  to  any  judgement  pro- 
nounced by  any  inferior  court  in  Ireland 
against  any  person  domiciled  in  England  or 
Scotland  at  the  time  of  the  commencement  of 
any  action,  unless  the  whole  cause  of  action 
shall  have  arisen,  or  the  obligation  to  which 
the  judgment  relates  ought  to  have  been 
fulfilled,  within  the  district  of  such  inferior 
court,  and  the  summons  was  served  upon  the 
defendant  personally  within  the  said  district. 

Providea  that  it  shall  be  competent  to  any 
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person  against  whom  any  judgment  to  which 
this  Act  does  not  apply,  as  aforesaid,  is  sought 
to  be  enforced  by  registration  in  the  register 
of  an  inferior  court  in  England  or  Ireland,  to 
apply  for  and  obtain  from  one  of  the  superior 
courts  of  England  or  Ireland  a  prohibition  or 
injunction  against  the  enforcement  of  such 
judgment,  and  of  any  execution  thereupon; 
and  that  it  shall  be  competent  to  any  person 
against  whom  any  judgment  to  which  this  Act 
does  not  apply,  as  aforesaid,  is  sought  to  be 
enforced  by  registration  in  the  register  of  an 
inferior  court  in  Scotland,  to  apply  for  and 
obtain  from  the  Bill  Chamber  or  Court  of 
Session  in  Scotland  suspension  or  suspension 


and  interdict  of  or  againat  the  enforcement  of 
such  judgment  and  any  diligence  thereoo,  and 
in  any  such  proceeding  as  aforesaid  the  nn- 
successful  party  may  be  found  liable  in  ooets. 

11.  Rules  for  the  purposes  of  this  ActmiiT 
be  made  and  altered  from  time  to  time  by  the 
like  persons  and  in  the  like  manner  in  which 
rules  and  regulations  may  be  respectiTelj 
made  under  and  for  the  purposes  of  the  County 
Courts  Acts  in  England ;  of  the  Sheriffs  ConrtR 
Acts  in  Scotland,  and  of  the  Civil  Bill  ConrtB 
Acta  in  Ireland ;  provided  that  the  said  rales 
and  regulations  shall  not  extond  the  jurisdiction 
of  any  inferior  court. 


»«::oo- 


Schedule. 


Cebtificate  issued  in  terms  of  the  Inferior  Courts  Judgment  Extension  Act,  1882. 

I  ,  certify  that  [here  state  iiame,  JmsinesSf  or  occwpaJtion^  and  address  of  penoii 

obtaining  judgment,  and  whether  Plaintiff  or  Defendanf]  on  the  day  of 

18         ,  obtained  judgment  against  Ihere  state  name,  business,  or  occupation  and  address  ofpenoH 
aaainst  wliom  judgment  was  wtained,  and  whether  Plaintiff  or  Defendanf]  in  the 
C^)urt  of  for  payment  of  the  sum  of  on  aQCount  of  [here  ataie  shor^^  iJif 

nature  of  tlw  claim  with  the  amount  of  costs  (if  any)  for  which  judgment  was  obtained.'] 

[To  be  signed  by  the  Begisirar  (w*  other  proper  Officer  of  the  Inferior  Cottrt  from  which  ihf 
cei'tificaie  issues,  and  to  be  sealed  with  the  Seal  of  the  Court.^ 


Note  of  Presentation  to  be  appended  to  above  Form. 


Court  of 


The  above  certificate  is  presented  bv  me  for  registration  in  the 
in  accordance  with  the  provisions  of  the  Inferior  Courts  Judgments  Extension  Act,  1882. 

[Si^gnatnre  and  address  of  Solicitor ,  Law  Agent,  or  Creditor  presenting  for  Megistraiton', 


Chap.  32. 
Public  Offices  Site  Act^  1882. 


ABSTRACT  OP  THE  ENACTMENTS. 

1.  Purposes  of  Act 

2.  Lands  described  in  tJie  First,  Se^oi}d,  Third,  and  Fourth  Sdiedules  to  vest  in  ilte  CommistioufTi 

of  Works. 

3.  Power  to  Commissioners  of  Worhs  to  acqmre  lands  described  in  the  Fifth  Schedule,  and  anif  w/- 

standing  estates,  §cc. ;  and  incorporation  of  Lands  Glauses  ConsoHdaiion  Acts, 

4.  Mode  of  ascertaining  consideration  payable  to  Her  Majesty  in  respect  of  Crown  lands, 

r>.  Terminable  annuity  to  be  paid  to  vommissioners  of  Woods  in  respect  of  lands  described  in  ih^ 

First  Schedule. 
C.  Bents  in  respect  of  lands  described  in  the  First  Scliedule  to  be  received  by  the  Commissioners  of 

Woods  until  Ist  of  Januarij  1883. 

7.  Terminable  annuity  to  be  paid  to  Commissioners  of  Woods  iri  respect  of  lands  described  in  the 

Second  Schedule  on  resumption  of  land  revenues  by  the  Cmwn. 

8.  Provision  unth  respect  te  Office  of  Land  Revetvue  Pecorde  and  Inrolments, 

9.  Provisions  unth  respect  to  St.  Matthew's  Chapel,  Spring  Gardens. 
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10.  Lands  to  continue  svbject  to  land  tax. 

11.  Extinction  of  rights  of  way  and  oiher  easements, 

12.  As  to  rights  of  Meirojpolitcm  Board  of  Works. 

13.  Power  to  Commissioners  to  enter  lands  to  survey  and  valtie. 
U.  Tower  to  Commissioners  to  escecfuie  works, 

15.  Ejoetnption  from  operation  of  IS  ^  19  Vict.  c.  122. 

16.  Expenses  of  carrying  out  the  purposes  of  the  Act. 

17.  Lcmds  to  he  purchased  and  held  subject  to  15  ^  16  Vict.  c.  28. 

18.  Authenticaiton  of  notices. 

19.  Orders  of  High  Court  may  he  made  in  chanihers* 

20.  Penalty  for  d>structing  Commissioners, 

21.  Deeds  to  he  inrolled  in  Queen's  Bemenibrancer's  offioe. 

22.  Interpretation  of  terms. 

23.  ShoH  title. 
Schedules. 


An  Act  for  the  acquisition  of  Property 
and  the  provision  of  new  Buildings 
for  the  Admiralty  and  War  OlEce. 

(24th  July  1882.) 

Whereas  it  is  expedient  to  provide  fresh 
aocommodation  for  the  Admiralty  and  the  War 
Office: 

And  whereas  the  lands  required  for  the 
purposes  of  this  Act  cannot  be, acquired  without 
the  authority  of  Parliament : 

And  whereas  duplicate  plans  (in  this  Act 
referred  to  as  the  "  aeposited  plans'')  describing 
fche  situation  of  the  said  lands,  with  the  houses 
and  buildings  thereon  (in  thia  Act  referred  to 
as  the  ** prescribed  lands"),  with  a  book  of 
reference  thereto  containing  the  names  of  the 
owners  and  lessees,  or  reputed  owners  and 
lessees,  and  of  the  occupiers  thereof,  have  been 
deposited  with  the  clerk  of  the  peace  for  the 
county  of  Middlesex  at  his  office  at  the  Sessions 
House,  Glerkenwell,  and  with  the  vestry  clerk 
of  the  parish  of  Saint  Martin's-in-the-Fields, 
in  the  said  county  of  Middlesex,  at  the  vestry 
hall  of  the  said  parish : 

And  whereas  the  prescribed  lands  are  divi- 
sible into  five  classes: — (1)  Lands  vested  in 
Her  Majesty  as  part  of  the  hereditary  land 
revenues  of  the  Crown,  but  subject  to  certwn 
outstanding  leases,  estates,  and  interests, 
which  lands  are  described  in  the  First  Schedule 
to  this  Act:  (2)  lands  vested  in  Her  Majesty  as 
part  of  the  hereditary  land  revenues  of  the 
Crown,  from  which  no  rent  is  at  the  present 
time  payable  to  Her  Majesty,  which  lands  are 
described  in  the  Second  Schedule  to  this  Act : 
(3)  lands  by  the  Act  of  the  session  of  the  second 
and  third  years  of  the  reign  of  His  late  Majesty 
King  William  the  Fourth,  chapter  forty,  vested 
in  the  Commissioners  for  executing  the  office 
of  Lord  High  Admiral  for  the  time  being,  and 
their  successors  in  office,  in  trust  for  His  said 
Majesty,  his  heirs  and  successors,  for  the  public 


service,  which  lands  are  described  in  the  Third 
Schedule  to  this  Act:  (4)  lands  freely  and 
voluntarily  and  without  valuable  consideration 
granted  in  the  year  one  thousand  eight  hundred 
and  twenty-nine,  in  the  reign  of  His  late 
Majesty  King  George  the  Fourth,  by  the  Com- 
missioners of  Woods  to  His  Majesty's  commis- 
sioners for  building  new  churches,  which  said 
lands,  subject  to  a  lease  of  the  vaults  under 
Saint  Matthew's  Chapel,  Spring  Grardens,  are 
vested  in  the  Vicar  of  the  parish  of  Saint 
Martin-in-the-Fields,  and  are  described  in  the 
Fourth  Schedule  to  this  Act :  (5)  lands  belong- 
ing to  private  owners  and  described  in  the 
Fifth  Schedule  to  this  Act : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  The  purposes  of  this  Act  are  the  acquisi- 
tion and  appropriation  of  the  prescribed  lands 
for  the  improvement,  enlargement,  rebuilding, 
and  concentration  of  the  offices  and  buildinge} 
used  as  the  Admiralty  and  War  Office,  and 
the  constructing  and  doing  such  works  and 
things  as  are  conducive  to  the  attainment  of 
such  purposes,  or  any  of  them,  or  incidental 
thereto. 

2.  The  lands  described  in  the  First  and 
Second  Schedules  to  this  Act  shall,  on  and 
after  the  first  day  of  January  one  thousand 
eight  hundred  and  eighty-three,  vest  in  the 
Commissioners  of  Her  Majesty's  Works  and 
Public  Building  (in  this  Act  referred  to  as 
''the  Commissioners")  and  their  successors 
and  assies,  for  all  the  estate  and  interest  of 
Her  Majesty  therein,  but  subject  to  any  out- 
lying leases,  interests,  or  estates:  Provided 
that  any  such  leases,  interests,  or  estates 
granted  by  or  on  behalf  of  Her  Majesty  to  the 
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Commissioners  for  executing  the  oflBce  of  Lord 
High  Admiral  for  the  time  being  and  their 
sncccesors  in  oflSce  shall  vest  absolutely  in  the 
Commissioners  and  their  successors  and  as- 
signs ;  and  on  and  after  such  day  as  aforesaid 
the  lands  described  in  the  Third  Schedule  to 
this  Act  shall  vest  in  the  Commissioners,  and 
their  successors  and  assigns,  for  all  the  estate 
therein  of  the  Commissioners  for  executing 
the  office  of  Lord  High  Admiral  for  the  time 
being  and  their  successors  in  office  ;  and  on 
and  after  the  thirtieth  day  of  June  one  thousand 
eight  hundred  and  eighty-three  the  lands 
described  in  the  Fourth  Schedule  hereto  shall 
vest  in  the  Commissioner,  and  their  successors 
and  assigns,  but  subject  to  the  said  lease  of  the 
vaults  under  the  said  chapel. 

3.  The  Commissioners  may  for  the  purposes 
of  this  Act  purchase  and  acquire  the  lands 
described  in  the  Fifth  Schedule  to  this  Act, 
and  all  or  any  outstanding  estates,  interests, 
or  easements  in  any  of  the  prescribed  lands  ; 
and  for  the  purposes  of  such  accpisition  and 

?urcha8e  the  Lands  Clauses  Consolidation  Acts, 
845,  1860,  and  1869,  in  this  Act  referred  to 
as  "  The  Lands  Clauses  Consolidation  Acts," 
shall  be  incorporated  with  this  Act,  so  far  as  the 
same  may  be  applicable  to  and  are  not  incon- 
sistent with  or  modified  by  the  provisions  of 
this  Act,  and  with  the  exceptions  and  additions 
and  subject  to  the  provisions  following;  (that 
is  to  say,) 
(1.)  There  shall  not  be  incorporated  with 
this  Act  the  provisions  relating  to  the  sale 
of  superfluous  land,  and  the  provisions 
relating  to  aflbrding  access  to  tne  special 
Act;  and, 
(2.)  In  the  construction  of  this  Act  and  the 
said  incorporated  Acts  this  Act  shall  be 
deemed  to  be  ''  the  special  Act,''  and  the 
Commissioners  shall  be  deemed  to  be  ''the 
promoters  of  the  undertaking ;"  and, 

(3.)  The  bond  required  by  section  eighty-five 
of  the  Lands  Clauses  Consolidation  Act, 
1845,  shall  be  under  the  common  seal  of 
the  Commissioners,  and  shall  be  sufficient 
without  the  addition  of  the  sureties  in  the 
said  section  mentioned ;  and, 

(4.)  All  claims  for  compensation  made  upon 
the  Commissioners  under  the  provisions 
of  this  Act  or  any  Act  incorporated  here- 
with shall,  if  the  person  claiming  to  be 
entitled  to  compensation  has  no  greater 
interest  than  as  tenant  for  a  year  or  from 
year  to  year  in  the  lands  in  respect  of 
which  the  compensation  is  claimed,  be 
determined  in  manner  provided  by  section 
one  hundred  and  twenty-one  of  tne  Lands 
Clauses  Consolidation  Act,  1845. 


4.  The  consideration  payable  to  Her  Maiesty 
in  respect  of  the  lands  described  in  the  f^ret 
and  Second  Schedules  to  this  Act  shall  be 
ascertained  as  follows ;  that  is  to  say, 

A  surveyor  to  be  appointed  for  ihe  purpoec 
by  the  Treasury  shall,  previous  to  the  nrst  daj 
of  June  one  thousand  eight  hundred  and 
eighty-three,  and  having  re^rd  to  the  con- 
siderations mentioned  in  section  sixty-three  of 
the  Lands  Clauses  Consolidation  Act,  18i5, 
ascertain — 

(1.)  The  consideration  to  be  paid  for  the 

estate  and  interest  of  Her  Majesty  in  the 

lands  described  in  the  First  Schedule  to 

this  Act,  distinguishing  what  proportion 

of  such  consideration  is  applicable  to  the 

Office    of    Land   Revenue   Becords  and 

Inrolments;  and 

(2.)  The   consideration  to  be  paid  for  the 

estate  and  interest  of  Her  l&jesty  in  the 

lands  described  in  the  Second  Schedule  to 

this  Act. 

The  Commissioners  shall  pay  all  costs  and 

expenses  incurred  by  Her  Majesty  or  by  the 

Commissioners  of  Woods  in  relation  to  the 

valuation  of  the  said  lands  or  the  purchase 

thereof  under  this  Act. 


5.  The  consideration  payable  to  Her  Ma- 
jesty in  respect  of  the  lanos  described  in  the 
First    Schedule    to    this  Act,  together  with 
interest  thereon  at  the  rate  of  three-and-a-half 
per  cent,  per  annum,  shall  be  a  charge  upon 
the  Consolidated  Fund  of  Grreat  Britain  and 
Ireland,  and  shall  be  paid  out  of  the  said  Con- 
solidated Fund  to  the  Commissioners  of  Woods 
by  the  following  instalments ;  that  is  to  say. 
Upon  the  thirtieth  day  of  June  and  Uie 
thirty-first  day  of  December  one  thousand 
eight  hundred  and  eighty-three,  and  upon 
each  succeeding  thirtieth  day  of  June  and 
thirty-first  day  of  December,  np  to  and 
inclusive  of  the  thirtieth  day  of  June  one 
thousand  nine  hundred  and  seventeen,  a 
sum  of  money  equal  in  amount  to  one- 
fortieth  part  of  the  said  consideration,  and 
upon  the  eleventh  day  of  September  one 
thousand  nine  hundred  and  seventeen  a 
sum  of  monev  equal  in  amount  to  two- 
fifths  of  one-fortieth  part  of  the  said  con- 
sideration, shall  be  paid  to  the  Commis- 
sioners of  Woods. 
The  said  consideration  shall  be  accounted 
for   and   applied   bv  the    Commissioners  of 
Woods  in  manner  following ;  that  is  to  sav. 
So  much  of  each  sum  so  to  be  paid  as  afore- 
said as  is  equal  in  amount  to  seven  four- 
hundredths  parts  of  such  portion  of  the 
said  consideration  as  remains  unpaid  im- 
mediately before  the  payment  of  snch  sum 
shall,  upon  payment  thereof,  be  deemed 
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to  be  interest  upon  the  said  portion  so 
remaining  unpaid,  and  be  carried  to  the 
aocoimtof  the  inoome  of  the  land  revenues 
of  the  Grown,  and  applied  as  paart  thereof; 
and  the  residue  of  each  sum  so  to  be  paid 
as  aforesaid  shall,  upon  payment  thereof, 
be  deemed  to  be  a  payment  on  account  of 
the  said  consideration,  and  be  carried  to 
the  account  of  the  capital  of  the  land 
reyenues  of  the  Crown,  and  appKed  as 
part  thereof. 

6.  All  rents  in  respect  of  any  of  the  lands 
described  in  the  First  Schedule  to  this  Act  in 
airear  on  the  first  day  of  January  one  thou- 
sand eight  hundred  and  eighty- three,  or  accru- 
ing dne  in  respect  of  such  lands  up  to  the  rent 
day  next  succeeding  the  said  first  day  of  January 
one  thousand  eight  hundred  and  eighty- three, 
shall  be  received  by  the  Commissioners  of 
Woods,  and  the  Commissioners  of  Woods  shall 
pay  to  the  Commissioners  an  apportioned  part 
of  such  rents  in  respect  of  the  time  between 
the  said  first  day  of  January  one  thousand 
eight  hundred  and  eighty-three  and  such  next 
succeeding  rent-day,  and  after  such  rent-day 
the  said  rents  shau  be  received  by  the  Com- 
missioners. 

7.  The  consideration  payable  to  Her  Majesty 
in  respect  of  the  lands  aescribed  in  the  Second 
Schedule  to  this  Act,  together  with  interest 
thereon  at  the  rate  of  three-and-a-half  x)er 
cent  per  annum,  shall,  whenever  the  income 
of  the  land  revenues  of  the  Crown  ceases  to  be 
carried  to  and  form  part  of  the  said  Consoli- 
dated Fund,  and  is  retained  by  the  Crown  as 
part  of  its  hereditary  revenues,  become  a 
charge  upon  the  said  Consolidated  Fund,  and 
shall  be  paid  out  of  the  said  Consolidated 
Fnnd  to  tne  Commissioners  of  Woods  by  the 
following  instalments,  that  is  to  say  : — 

Upon  the  ^irtieth  day  of  June  or  thirty- 
first   day  of  December   whichever   first 
happens  thereafter,  and  upon  each  sue- 
ceeoing  thirtieth  day  of  June  and  thirty- 
first  day  of  December   until   sixty-nine 
half-yearly  payments  have  been  so  made, 
a  sum  of  money  equal  in  amount  to  one- 
fortieth  part  of  the  said  consideration, 
and  upon  the  seventy-third  day  after  such 
last  half-yearly  payment  has  been  made  a 
sum  of  money  equal  to  two-fifths  of  one- 
fortieth  part  of  the  said  consideration, 
shall  be  paid  to  the  Commissioners  of 
Woods. 
The  said  consideration  shall  be  accounted 
for   and   applied   by  the   Commissioners    of 
Woods  in  the  same  manner  as  is  provided  by 
this  Act  in  respect  of  the  consideration  to  be 
paid  for  the  estate  and  interest  of  Her  Majesty 


in  the  lands  described  in  the  First  Schedule 
to  this  Act. 

8.  The  Commissioners  of  Woods  may  with 
the  approval  of  the  Treasury  provide  out  of 
the  capital  qf  the  land  revenues  of  the  Crown 
a  new  office  of  Land  Revenue  Eecords  and 
Inrolments  in  lieu  of  the  office  existing  at  the 
passing  of  this  Act. 

In  case  the  office  existing  at  the  passing  of 
this  Act  is  temporarily  retained  as  such  office 
by  the  Commissioners  of  Woods  after  the 
thirtv-first  day  of  December  one  thousand  eight 
hundred  and  eighty-two,  the  Commissioners 
of  Woods  shall,  during  the  period  from  the 
said  thirty-first  day  of  December  one  thousand 
eight  hundred  and  eighty-two  until  possession 
of  the  said  office  is  given  to  the  Commissioners, 
pay  to  the  Commissioners,  out  of  the  income 
of  the  land  revenues  of  the  Crown,  interest 
by  way  of  rent  at  the  rate  of  three  and  a  half 
per  cent,  per  annum  upon  such  proportion  of 
the  consiaeration  payable  in  respect  of  the 
lands  described  in  the  First  Scheaule  to  this 
Act  as  is  found  to  be  applicable  to  the  said 
office. 

9.  The  surveyor  herein-before  directed  to  be 
appointed  by  tne  Treasury  shall,  previous  to 
the  first  day  of  June  one  thousand  eight  hun- 
dred and  eighty-three,  and  having  regard  to 
the  considerations  mentioned  in  section  sixty- 
three  of  the  Lands  Clauses  Consolidation  Act, 
1845,  ascertain  the  consideration  to  be  paid 
for  the  lands  described  in  the  Fourth  Scheaule 
to  this  Act ;  and  the  said  consideration  shall 
be  paid  by  the  Commissioners  to  the  Commis- 
sioners df  Woods  on  or  before  the  thirtieth 
day  of  June  one  thousand  eight  hundred  and 
eighty-three. 

AU  rent  in  respect  of  the  vaults  under  the 
said  chapel  in  arrear  on  the  thirtieth  day  of 
June  one  thousand  eight  hundred  and  eignty- 
three  shall  be  received  by  the  vicar  of  tiie 
parish  of  Saint  Martin-in-the-Fields,  and  all 
rent  accruing  due  up  to  the  first  day  of  pay- 
ment after  the  said  thirtieth  day  of  June  one 
thousand  eight  hundred  and  eighty-three  shall 
be  received  by  the  Commissioners,  and  the 
Conmiissioners  shall  pay  to  the  said  vicar  an 
apportioned  part  of  such  rent  in  respect  of  the 
tmie  between  the  last  preceding  oay  of  pay- 
ment and  the  said  thirtieth  day  of  June  one 
thousand  eight  hundred  and  eighty-three. 

The  Commissioners  of  Woods  shall  pay  all 
expenses  in  relation  to  the  purchase  of'^the 
lands  described  in  the  Fourth  Schedule  to  this 
Act,  other  than  expenses  payable  under  this 
Act  by  the  Commissioners,  out  of  the  purchase 
money  to  be  paid  for  such  lands ;  ana  subject 
to  the  payment  of  the  said  expenses,  the  Com* 
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missiouers  of  Woods  shall  lay  out  the  whole 
of  the  said  purchase  money  if  the  same  does 
not  exceed  the  sum  of  two  thousand  three 
hundred  and  thirty -three  pounds,  or,  if  the 
same  exceeds  such  sum,  shall  lay  out  two 
thousand  three  hundred  and  thirty-three 
pounds,  in  the  purchase  of  Three  Pounds  per 
Centum  Consolidated  Bank  Annuities,  or  Three 
Pounds  per  Centum  Reduced  Bank  Annuities, 
in  the  names  of  the  vicar  and  churchwardens  for 
the  time  being  of  the  parish  of  Saint  Marti n- 
in-the-Fields,  and  the  said  vicar  and  church- 
wardens  shall  apply  the  dividends  arising 
therefrom  to  the  repair  and  maintenance  of 
the  fabric  of  the  parish  church  of  Saint  Mar- 
tin-in-the-Fields,  and  shall  lay  out  the  residue, 
if  any,  of  such  purchase  money,  after  laying 
out  the  said  sum  of  two  thousand  three  hun- 
dred and  thirty -three  pounds  as  aforesaid,  and 
after  payment  of  such  expenses,  in  the  pur- 
chase of  Three  Pounds  per  Centum  Consoli- 
dated Bank  Annuities,  or  Three  Pounds  per 
Centum  Reduced  Bank  Annuities,  in  the 
names  of  the  said  Commissioners  of  Woods, 
and  any  dividends  arising  therefrom  shall  be 
laid  oat  by  the  said  Commissioners  of  Woods 
in  like  manner. 

The  Commissioners  of  Woods  may,  with  the 
consent  of  the  Lord  Bishop  of  the  Diocese  of 
London,  and  having  regard  to  the  advantage 
which  any  future  or  present  lessees  or  tenants 
of  the  Crown,  their  servants  and  dependents, 
may  derive  or  be  likely  to  derive  from  the 
proximity  of  the  church  or  chapel  to  Crown 
property,  ftrom  time  to  time  apply  fche  whole 
or  any  part  of  the  said  residue  of  the  said  pur- 
chase money  so  laid  out  as  aforesaid,  and  of 
the  dividends  arising  therefrom,  in  or  towards 
the  cost  of  providing  a  church  or  chapel  or  of 
enlarging  a  church  or  chapel  in  the  said  diocese 
of  London. 

10.  Any  of  the  prescribed  lands  acquired  for 
the  purposes  of  this  Act,  which  were  at  the 
time  of  such  acauisition  subject  to  land  tax, 
shall  continue  liable  thereto. 

11.  All  rights  of  way,  rights  of  laying  down 
or  of  continuing  any  pipes,  sewers,  or  drains, 
on,  through,  or  unaer  any  of  the  prescribed 
lands  acquired  for  the  purposes  of  this  Act, 
and  all  other  rights  or  easements  in  or  relating 
to  such  lands  shall  be  extinguished,  and  all 
the  soil  of  such  ways,  and  the  property  in  the 
pipes,  sewers,  or  drains,  shall  vest  in  the  Com- 
missioners, subject  to  this  provision,  that  all 
persons  and  bodies  of  persons,  corporate  and 
uninoorporate,  may  recover  from  the  Com- 
missioners such  compensation,  if  any,  as  they 
may  be  entitled  to  under  the  provisions  of  the 
Lands  Clauses  Consolidation  Acts,  or  any  of 


them,  for  any  rights  or  property  of  wbicb 
they  may  be  deprived  in  pnrsaanoe  of  this 
section,  the  amount  of  such  compensation  to 
be  determined  in  manner  provided  by  the 
Lands  Clauses  Consolidation  Acts. 

12.  Nothing  in  this  Act  shall  extend  to  take 
away  or  impair  any  rights  or  jurisdiction  of 
the  Metropolitan  Boara  of  Works  in  relation 
to  any  sewers,  drains,  or  watercourses. 

13.  The  Commissioners,  and  their  surveyors, 
officers,  and  workmen,  may  at  all  reasonable 
times  in  the  daytime,  upon  giving  twenty- 
four  hours  previous  notice  in  writing  to  the 
occupier  thereof,  enter  into  and  upon  any  of 
the  prescribed  lands  for  the  purpose  of  surveying 
or  valuing  the  same. 

14.  The  Commissioners  after  tbey  have 
acquired  possession  of  the  prescribed  lands, 
or  of  any  x>ftrt  thereof,  may  pull  down  and 
remove  any  buildings  on  sucn  lands  or  on 
such  part,  and  sell  the  materials  composing 
such  Duildings,  and  may  construct  on  siu£ 
lands  or  on  such  part  such  buildings  and  wcnrks, 
and  do  all  such  other  things,  as  may,  in  their 
opinion,  be  suitable  and  proper  for  the  purposes 
of  this  Act. 

15.  All  buildings  erected  on  the  prescribed 
lands  by  or  under  the  direction  of  the  Com- 
missioners shall  be  exempt  from  the  ODerstioD 
of  the  Metropolitan  Buildings  Act,  1855,  and 
any  Act  amending  the  same,  whether  passed 
before  or  after  the  passing  of  this  Act,  except 
so  far  as  any  future  Act  expressly  negatives 
this  section. 

16.  Save  as  in  this  Act  specially  {ffovided, 
all  expenses  incurred  by  the  Commissioners 
in  carrying  out  the  purposes  of  this  Act  shsll 
be  defrayed  out  of  moneys  provided  by  Ptfflis- 
ment,  and  all  moneys  received  under  this  Act 
by  the  Commissioners  shall  be  paid  into  the 
]E&chequer. 


17.  Every  acquisition  by  the  Commissionen  of 
any  part  of  the  prescribed  lands,  or  of  any  estate, 
interest,  or  easement  therein,  shall  be  deemed 
to  be  a  purchase  under  the  Act  of  the  fifteenth 
and  sixteenth  years  of  the  reign  of  Her  pre- 
sent Majesty,  chapter  twenty-eight,  intituled 
'  An  Act  to  amend  an  Act  of  the  fourteenth 
'  and  fifteenth  years  of  fier  present  Majesty, 
'  for  the  direction  of  public  works  and  build- 
'  ings ;  and  to  vest  the  buildings  appropriated 
*  for   the    accommodation   of  the  Supreme 
'  Courts  of  Justice  in  Edinburgh  in  the  Gom- 
'  missioners  of  Her   Majesty^s  Works  and 
'  Public  Buildings ;"  and  uie  prescribed  lands, 
or  such  portions tnereof  as  maybe  acquired  for 
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the  porpoees  of  this  Act,  shall  be  held  by  the 
Commissioners  for  the  public  service  in  like 
mamier  as  if  snch  lands  or  portions  had  been 
duly  purchased  bj  them  under  the  said  Act  of 
the  fifteenth  and  sixteenth  years  of  the  reign 
of  Her  present  Majesty. 

Provided  that  in  the  case  of  the  purchase, 
sale,  or  exchange  of  any  part  of  the  prescribed 
lands,  or  of  any  estate,  interest,  or  easement 
therein,  it  shall  not  be  necessary  for  the  person 
who  sells  or  purchases  the  same  or  takes  the 
same  in  exchange  to  ascertain  that  the  direc- 
tion or  consent  of  the  Treasury  has  been  given 
to  BQch  sale,  purchase,  or  exchange. 

18.  Every  notice,  summons,  writ,  or  other 
document  required  to  be  given,  issued,  or 
signed  by  or  on  behalf  of  the  Commissioners 
may  be  given,  issued,  or  sijzned  by  tne  secre- 
tary or  assistant  secretary  for  the  time  being 
of  the  Commissioners,  and  need  not  be  under 
the  conmion  seal  of  the  Commissioners,  and 
may  be  in  writing  or  in  piint,  or  partly  in 
writing  and  partly  in  print. 

19.  Subject  to  any  rules  of  court,  all  orders 
which  the  High  Court  is  empowered  to  make 
under  this  Act  may  be  made  oy  a  judge  of  the 
High  Court  in  chambers,  and  any  application 
for  or  in  respect  of  any  such  order  shall  be 
made  to  a  judge  of  the  Chancery  Division  of 
the  High  Court. 

20.  Any  person  who  wilfully  obstructs  any 
person  acting  under  the  authority  of  the  Com- 


missioners in  the  lawful  exercise  of  the  powers 
vested  in  them  under  this  Act  shall  for  each 
offence  be  liable  to  a  penalty  not  exceeding 
five  pounds,  to  be  recovered  in  manner  pro- 
yidea  by  the  Summary  Jurisdiction  Acts. 

21.  Every  conveyance,  assignment,  or  other 
deed  or  instrument  whereby  any  land,  or  any 
estate,  interest,  or  easement  by  this  Act 
authorised  to  be  purchased  is  conveyed  or 
assigned  to  the  Commissioners  for  the  purposes 
of  this  Act  shall  be  inrolled  in  the  office  of  the 
Queen's  Remembrancer  amongst  the  records  of 
the  High  Court,  and  entered  in  the  books  of 
the  Commissioners ;  and  every  such  convey- 
ance, assignment,  or  other  deed  or  instrument 
when  so  inrolled  shall,  without  any  other 
inrolment  or  acknowledgment  thereof,  and 
without  any  registry  thereof,  be  good  and 
available  in  law,  any  Act  of  Parliament,  law, 
practice,  or  usage  to  the  contrary  in  anywise 
notwithstanding. 

22.  In  this  Act— 

*'  The  Treasury"  means  the  Commissioners 

of  Her  Majesty's  Treasury : 
"The  Commissioners  of  Woods"  means  the 

Commissioners  of  Her  Majesty's  Woods, 

Forests,  and  Land  Revenues : 
**  High  Court "  means  Her  Majesty's  High 

Court  of  Justice  in  England. 

23.  This  Act  may  be  cited  as  the  Public 
Offices  Site  Act,  1882. 


■oo'i^i 


Sch£di;l£s  referred  to  by  the  foregoing  Act. 


THE  PIIIST  SCHEDULE. 


No.  OD  deposited 

Flan. 


Description  of  Property. 


57 
66 

55 
54 
53 
52 


Spring  Gabdevs. 

House,  offices,  and  yard.  No.  16. 

Mansion  house,  ofHces,  garden,   stable,  yard,   coach-houses,  and  stables. 

No.  18. 
House  and  offices,  No.  20. 
House  and  offices,  No.  22. 
House  and  offices,  No.  24. 
House  and  offices,  No.  26. 
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No.  on  deposited 
Flan. 


Description  of  Property. 


} 


49 
48 
47 
46 
45 
44 
43 
42 
41 
40 
39 
38 
22 
23 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 


Part  3 


House,  yard,  and  offices,  No.  28. 
House,  yard,  and  offices.  No.  30. 
House,  yard,  and  offices,  No.  32. 
House,  yard,  and  offices.  No.  34. 
House,  yard,  and  offices.  No.  36. 
House  and  offices,  No.  38. 
House,  yard,  and  offices,  No.  40. 
House,  yard,  and  offices,  No.  42. 
House,  yard,  and  offices.  No.  44. 

House,  offices,  yard,  and  garden.  No.  46,  passage  under  footway,  and 
ornamental  garden  ground. 

House  and  offices.  No.  45. 
House  and  offices.  No.  47. 
House  and  offices.  No.  51. 
House  and  offices,  No.  53. 
House  and  offices,  No.  55. 
House  and  offices.  No.  57. 
House  and  offices.  No.  59. 
House  and  offices.  No.  61. 
House  and  offices.  No.  63. 
House  and  offices,  No.  65. 
House  and  offices,  No.  67. 
House  and  offices,  No.  69. 
House  and  offices,  No.  71. 
House  and  offices,  No.  73. 
House,  offices,  and  yard,  No.  75. 

Whitehall. 

Part  of  the  mansion  house,  offices,  gardens,  yards,  and  buildings  known  as 
the  Admiralty. 


THE  SECOND  SCHEDULE. 


No.  on  deposited 
Flan. 


Description  of  Property. 


1 

2 

59 

60 

21 
61 
62 
58 


Forage  barn  of  cavalrygaard  and  engine  house,  Whitehall. 

House  and  garden  in  Wnitehall. 

House  and  offices  and  forecourt  in  St.  James's  Park. 

Dwelling-house,  garden,  out-buildings,  stables,  and  forecourt  in  Saint  James's 

Park. 
The  site  of  Spring  Gurdens  Mews. 
Part  of  St.  James's  Park. 

The  site  of  passage-way  leading  from  Spring  Grardens  to  Saint  James's  Park. 
The  site  of  steps  and  passage-way  from  Spring  Gardens  to  Saint  James's  Park. 
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Ko.  on  deposited 
Plan. 


THE  THIRD  SCHEDULE. 


Description  of  Property. 


Parts 

Fart  4 
24 


Part  of  the  mansion  honse,  offices,  gardens,  yards,  and  bnildings  known  as  the 

Admiralty,  Whitehall. 
Building  in  rear  of  houses  Nos.  87  and  88,  Charing  Cross. 
Two  houses  and  offices,  Ko.  49,  Spring  Gardens. 


No.  on  deposited 
Flan. 


THE  FOURTH  SCHEDULE. 


Description  of  Property. 


50 
51 


Spbikg  Gasdsns. 

St.  Matthew's  Church  and  vaults  under. 
Entrance  to  vaults  and  area. 


THE  FIFTH  SCHEDULE. 


No.  on  deposited 
Flan. 


Description  of  Property. 


Part  4 
5 
6 
7 
8 
9 
10 


11 
12 
13 
14 
15 
16 
17 
18 
19 
20 


Chasing  Cross. 

House  and  offices.  No.  87. 

House,  No.  38. 

House,  offices,  out-buildings,  yard,  and  shop,  No.  39. 

House,  offices,  and  shop,  IsTo.  40. 

House  and  yard,  No.  41. 

House  and  shop.  No.  53. 

House  and  shop.  No.  54. 

SpSIKG  GI-ABD£NS. 

House  and  wine  vaults,  No.  21. 

Vacant  ground. 

Entrance  to  the  ''  Ship  Restaurant.** 

House  and  yard.  No.  29. 

House  and  offices.  No.  31. 

House^  offices,  yard,  and  out-buildings.  No.  33. 

House,  office,  and  out-buildings.  No.  35. 

House,  yard,  and  out-buildings.  No.  37. 

House,  yard,  and  out-buildings,  No.  39. 

Public-house,  yard,  and  out-buildings — '*  Duke  of  Wellington." 
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Chap.  33. 

Metropolitan  Board  of  Works  {Money)  Act^  1882. 


AB8TKACT  OP  THE  ENACTMENTS. 

1 .  Slwrt  title, 

2.  Goi%8iruction  of  Act, 

3.  Int&i'pretation. 

4.  Ammdnvrnt  ofUSf^h  Vict.  c.  48.  8. 10,  for  purposes  of  fire  hrtgade,  .     ,     . 

5.  Ainendment  of  U  ^  4i6  Vict.  c.  48.  s,  13.  as  to  expenditure  for  purposes  of  warn  drainage  and 

main  sewers.  ,       . , 

6.  Ameridmmt  o/44  ^  45  Vict.  c.  48.  s.  9  (e)  as  to  expenditure  for  ioll  bridges  and  pensions. 

7.  Amendment  ofU^45  Viet.  c.  48.  s.  7.  as  to  es»pendUu/re  for  Ha/^Jcney  Comrrums. 

8.  Power  to  contribute  to  improvements  at  Hyde  Park  Comer. 

9.  Power  to  expend  moneys  for  purposes  of  45  §"  46  Vict.  c.  Ivi. 

10.  Power  to  expend  moneys  for  sundry  purposes  during  year  1883. 

11.  Special  power  to  expend  m^ney  for  pwrposes  of  main  drainage  and  main  sewers. 

12.  Expenses  of  inquiry  as  to  markets. 

13.  Power  to  lend  to  vestry,  district  hoard,  corporations,  hurial  hoards,  ^c. 
14f.  Power  to  lend  to  hoard  of  guardians.  n.      . 

15.  Extension  of  amount  of  loans  to  managers  of  Metropolitan  Asylum  D%strtct. 

16.  Power  to  lend  to  School  Board  for  London. 

17.  Power  to  raise  consolidaied  stock. 

18.  Board  m>ay  raise  money  hy  hills. 

19.  Form  and  length  of  currency  and  interest  on  metropolitan  hiUs.  ,.,     , 

20.  Paym^mt  and  applications  of  proceeds  of  m^ropolitan  bills  and  charge  of  b%Us  on  consoMated 

rate. 

21.  Mode  of  issus  of  metropolitan  biUs. 

22.  Eegtilations  to  he  m>ade  hy  the  Board  as  to  issue,  cancelMion,  ^c.  of  metropolUan  hills. 

23.  Power  to  create  consolidated  stock  partially  suspended  while  metropolitan  bille  authorised  (e  be 

raised 

24.  Application  of  certain  provisions  o/  24  ^  25  Vict.  c.  98.  to  metropolitan  biUs. 

25.  Arrangement  unth  barik  as  to  issue,  8fc.  of  metropolitan  bills. 

26.  32  ^  33  Vict.  c.  102.  s.  38.  not  to  ea^end  to  mofneyraised  under  this  Act. 

27.  Repayments  to  he  carried  to  Consolidated  Loan  Fund, 

28.  Limit  to  exercise  of  borrowing  powers. 
Schedules. 


An  Act  further  to  amend  the  Acts  relating 
to  the  raising  of  Money  by  the  Metro- 
politan Board  of  Works ;  and  for 
other  purposes.      (10th  August  1882.) 

Whebeas  by  the  Metropolitan  Board  of 
Works  (Loans)  Act,  1875,  (in  this  Act  referred 
to  as  '*  the  Act  of  1875,")  the  raising  of  money 
by  the  Metropolitan  Board  of  Works  (in  this 
Act  referred  to  as  "  the  Board  ")  for  the  pur- 
poses therein  specified  was  regulated,  and 
provision  was  made  requiring  that  the  borrow- 
ing powers  granted  to  the  Board  by  Parlia- 
ment for  the  purposes  therein  named  should 
for  the  futare  be  limited  both  in  time  and 
amount : 

And  whereas  by  the  Metropolitan  Board  of 
Works  (Money)  Act,  1881,  (in  this  Act  referred 
to  as  "  the  Act  of  1881,")  the  Board  were 
empowered  to  raise  certain  sums  of  money  for 


the  purposes  in  the  said  Act  mentioned,  and 
limits  or  time  and  amount  within  which  the 
powers  by  the  said  Act  granted  might  be 
exercised  were  fixed : 

And  whereas  the  powers  for  the  raising  of 
money  by  the  Act  of  1881  conferred  upon  the 
Board  have  been  partially  exercised,  but  it  is 
expedient  that  the  Board  should  have  power 
to  raise  certain  further  sums  of  money  specified 
in  the  First  Schedule  to  this  Act  annexed  for 
the  purposes,  upon  the  terms,  and  subject  to 
the  limitations  herein-after  mentioned,  and 
that  the  Act  of  1881  should  be  amended : 

And  whereas  it  is  expedient  that  the  Board 
should  be  empowered  to  raise  any  of  the 
moneys  which  they  are  by  this  Act  authorised 
to  raise,  and  whicn  it  may  be  conyenient  to 
raise  for  a  temporary  period  by  the  issue  of 
bills,  with  the  consent  of  the  Treasury,  fornoi 
less  than  three  and  not  more  than  twelve 
months  to  be  repaid  out  of  moneys  raised  by 
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the  creation  of  consolidated  stock  nnder  this 
Act: 

Be  it  therefore  enacted  by  the  Qaeen*s  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritoal  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  anthority  of  the  same, 
aa  follows : 

1.  This  Act  may  be  cited  as  the  Metropolitan 
Board  of  Works  (Money)  Act,  1882,  and  the 
Metropolitan  Board  of  Works  (Money)  Acts, 
1875  to  1881,  and  this  Act,  may  be  cited 
together  as  the  Metropolitan  Board  of  Works 
(Money)  Acts,  1875  to  1882. 

2.  This  Act  shall  be  read  and  have  effect  as 
one  with  the  Metropolitan  Board  of  Works 
(Loans)  Acts,  1869  to  1871,  and  the  Metro- 
politan  Board  of  Works  (Money)  Acts,  1875  to 
1881. 

3.  The  expression  "  Parks  and  Open  Spaces 
Acts  "  in  this  Act  shall  mean  the  enactments 
specified  in  Part  I.  of  the  Second  Schedule  to 
ttiis  Act  annexed. 

The  expression  ' '  Embankment  Acts  "  in  the 
Metropohtan  Board  of  Works  (Loans)  Act, 
1869,  and  in  this  Act,  shall  mean  the  series  of 
Acts  specified  in  Part  II.  of  the  Second  Schedule 
to  this  Act  annexed,  and  the  Metropolitan 
Board  of  Works  (Loans)  Act,  1869,  shall  be 
construed  accordingly. 

The  expression  "Main  Drainage  Acts''  in 
this  Act  shall  have  the  same  meaning  as  is 
assigned  to  the  same  term  in  the  Metropolitan 
Board  of  Works  (Loans)  Act,  1869. 

4.  Section  ten  of  the  Act  of  1881  shaU  be 
read  and  construed  as  if  the  aggregate  amount 
which  the  Board  was  thereby  authorised  to 
expend  for  the  purposes  of  the  Fire  Brigade 
Act,  1865,  had  been  limited  to  a  sum  not  ex- 
ceeding thirty-five  thousand  pounds  instead  of 
thirty  thousand  pounds. 

5.  Section  thirteen  of  the  Act  of  1881  shall 
be  read  and  construed  as  if  the  aggregate 
amount  which  the  Board  was  thereby  autho- 
rised to  expend  for  the  purposes  of  main 
drainage  ana  main  sewers  therein  mentioned 
had  been  limited  to  a  sum  of  four  hundred  and 
five  thousand  pounds  instead  of  four  hundred 
thousand  pounos. 

6.  Sub-section  {e)  of  section  nine  of  the  Act 
of  1881  shall  be  read  and  construed  as  if  the 
aggregate  amount  which  the  Board  were  thereby 
authorised  to  expend  for  the  purposes  of  the 
Metropolis  Toll  Bridges  Act,  1877,  and  com- 
mutations of  pensions  therein  mentioned,  had 


been  limited  to  a  sum  of   eighty  thousand 
pounds  instead  of  fifty  thousand  pounds. 

7.  Section  seven  of  the  Act  of  1881  shall  bo 
read  and  construed  as  if  the  amount  which  the 
Board  was  thereby  authorised  to  expend  for 
the  purposes  of  the  Metropolitan  Board  of 
Works  (Various  Powers)  Act,  1881,  had  been 
limited  to  thirty-five  thousand  seven  hundred 
pounds  instead  of  thirty-four  thousand  two 
hnndredpounds,andasif  the  Board  was  thereby 
authorised  to  expend  the  said  sum  of  thirty-five 
thousand  seven  hundred  pounds  for  the  pur- 
poses of  the  Metropolitan  Board  of  Works 
(Hackney  Commons)  Act,  1881. 

8.  The  Board  may  from  time  to  time,  up  to 
the  thirty- first  day  of  December  one  thousand 
eight  hundred  and  eighty-three,  expend  for 
the  purpose  of  contributing  towards  the  ex- 
penses of  the  improvements  for  facilitating  the 
passage  of  traffic  at  Hyde  Park  Corner,  and  of 
all  works  and  other  matters  necessary  or  in- 
cidental thereto  now  in  contemplation  Bnd 
about  to  be  commenced  and  completed  by  and 
under  the  authority  of  the  First  Commissioner 
of  Her  Majesty's  Works  and  Public  Buildings, 
such  moneys  as  they  may  think  fit,  not  ex- 
ceeding the  sum  of  twenty  thousand  pounds. 
All  moneys  expended  bv  the  Board  for  the 
purposes  aforesaid  shall  be  deemed  to  be  ex- 
pended under  the  authority  of  section  one 
nundred  and  forty-four  of  the  Metropolis 
Management  Act,  1855,  and  the  enactments 
altering,  amending,  or  affecting  the  same : 
Provided  always,  that  the  moneys  to  be  ex- 

E ended  and  the  consolidated  stock  to  be  created 
y  the  Board  for  the  purposes  mentioned  in 
this  section  shall  be  raised  and  created  by 
them  from  time  to  time  in  such  amounts  and 
at  such  times  only  as  the  Board  shall  actually 
require  and  as  the  Treasury  shall  approve  for 
the  said  purposes. 

9.  The  Board  may  from  time  to  time,  up  to 
the  thirty-first  day  of  December  one  thousand 
eight  hundred  and  eighty-three,  expend  for 
the  purposes  of  the  Metropolitan  Board  of 
Works  (Various  Powers)  Act,  1882,  such 
moneys  as  they  may  think  fit,  not  exceeding 
eighty-four  thousand  pounds :  Provided  always, 
that  the  money  to  be  raised  and  the  consoli- 
dated stock  to  be  created  by  the  Board  for  the 
purposes  mentioned  in  this  section  shall  be 
raised  and  created  by  them  from  time  to  time 
in  such  amounts  and  at  such  times  only  as  the 
Board  shall  actually  require  and  as  the  Trea- 
sury shall  approve  for  the  purpose  of  carrying 
out  the  provisions  of  the  said  Act  in  a  proper 
and  efficient  manner. 
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10.  The  Board  may  from  time  to  time  during 
the  year  ending  the  thirty-first  day  of  December 
one  thousand  eight  hundred  and  eighty-three 
expend  for  the  purposes  herein-after  mentioned 
such  moneys  as  they  may  think  fit,  not  ex- 
ceeding the  amounts  limited  in  relation  to  such 
purposes  respectively : 

(a.)  For  the  purposes  mentioned  in  section 
one  hundred  and  forty-four  of  the  Metro- 
polis Management  Act,  1855,  and  section 
seventy-two  of  the  Metropolis  Manage- 
ment Amendment  Act,  1862,  one  hundred 
thousand  pounds : 
(b.)  For  the  purposes  of  the  Metropolitan 
Street  Improvements  Act,  1872,  thirty- 
four  thousand  and  nine  hundred  and 
thirty-seven  pounds  eight  shillings  and 
threepence ; 
(c.)  For  the  purposes  of  the  Parks  and  Open 

Spaces  Acts,  fifteen  thousand  pounds ; 
{d,)  For  the  purposes  of  the  Embankment 
Acts,  including  the  purchase  and  erection 
of  lamp  standards  on  such  parte  of  such 
works  as  the  Board  may  thmk  fit,  and  of 
the  Sun  Street  improvement  under  the 
Metropolitan  Board  of  Works,  Various 
Powers,  Act,  1876,  three  thousand  pounds ; 
{p.)  For  the  purposes  of  the  Metropolis  Toll 
Brides  Act,  1877,  including  the  cost  of 
ccrtam  special  works  for  the  maintenance 
and  repair  of  certain  of  the  bridges  acquired 
by  the  Board  under  the  said  Act,  and  com- 
mutation of  pensions,  sixty-five  thousand 
pounds ; 
(f.)  For  the  purposes  of  providing  station- 
houses,  fire-engines,  fire-escapes,  and  per- 
manent plant  for  the  purposes  of  the  Fire 
Brigade  Act,  1865,  fifty  thousand  pounds ; 
(g.)  For  the  purposes  of  the  road  to  be  made 
and  fenced  by  the  Board  across  Worm- 
wood Scrubs,  and  for  enabling  the  Board 
to  contribute  to  the  expenses  of  the  Fulham 
District  Board  of  Works  on  account  of  the 
roads  from  Shepherd's  Bush  Common  and 
the  Harrow  Boad  respectively,  communi- 
cating with  the  said  road  across  Worm- 
wood Scmbs,  six  thousand  pounds ; 
{h,)  For  the  purposes  of  the  Metropolitan 
Street  Improvements  Act,  1877,  seven 
hundred  and  fifty  thousand  xx)unds,  or 
such  farther  sum  as  the  Treasury  may 
approve,  provided  that  the  moneys  nereby 
authorised  to  be  expended  for  the  said 
purposes,  together  with  all  moneys  here- 
tofore authorised  to  be  exx)endea  by  the 
Board  for  the  said  purposes,  shall  not 
exceed  three  million  seven  hundred  and 
twelve  thousand  five  hundred  and  seven 
pounds; 
(i.)  For  the  purposes  of  the  Thames  River 
(Prevention  of  Floods)  Act,  1879,  ninety 


thousand  poonds,  or  such  further  sum  as 
the  Treasury  may  approve ; 
(k,)  For  the  purposes  of  the  Metropolitan 
Bridges  Act,  1^1,  two  hundred  and  fifty 
thousand    pounds ;    Provided    that  the 
moneys  hereby  authorised  to  be  expended 
for  the  said  purposes,  together  with  all 
moneys  heretofore  authorised  to  be  ex- 
pended by  the  Board  for  the  said  purposes, 
shall  not  exceed  seven  hundred  and  sixty 
thousand  pounds ; 
(2.)  For  the  purposes  of  schemes  made  fay 
the  Board  under  the  authority    of  the 
Artisans  and  Labourers    Dwelliiigs  Im- 
provement Act,  1875,  and  confi-nned  fay 
Provisional  Order  and  Act  of  Parliament, 
seventy  thousand  pounds,  or  such  further 
sum  as  the  Treasury  may  approve  ; 
(m.)  For  the  purposes  of  sections  ninety-one 
and  ninety-two  of  the  Metropolitan  and 
District  Railways  (City  Lines  and  Exten- 
sions)   Act,    18/9,    as    amended    by   the 
Metropolitan  and  District  Railways  (Oitv 
Lines  and   Extensions)  Act,  18^,  with 
respect  to  the  construction   of  the  new 
street    and   works    in    the   said    section 
ninety-one  mentioned,  and  the  payment 
of  the  contribution  towards  the  expense  of 
I      constructing  the  same  after  the  comple- 
tion and  opening  of  the  same  for  the  use 
of  the  public  as  bv  tho  said  enactments 
provided,  five  hundred  thousand  pounds; 
and 
(n.)  For  the  purpose  of  aoouiring  a  piece  of 
land  as  an  addition  to  Brook  Groen,  in 
the  parish  of  Hammersmith,  an  open  space 
under  the  control  and  management  of  the 
Board,  two  thousand  pounds : 
Provided  always ,   that  the  moneys  to  be 
expended   and   tne    consolidated  stock  to  be 
created  by  the  Board  for  the  purposes  men- 
tioned in  this  section  respectively  shall  be 
raised  and  created  by  them  from  time  to  time 
in  such  amounts  and  at  such  times  only  as 
the  Board  shall  actually  reouire  and  as  the 
Treasury  shall  approve  for  the  said  purposes 
respectively. 

11.  The  Board  may  from  time  to  time  up  to 
the  thirty-first  day  of  December,  one  thounnd 
eight  hundred  and  eighty-three,  expend,  for 
the  purpose  of  adding  to,  extending,  enlarging, 
improving,  and  completing  the  works  autho- 
rised by  the  Main  Drainage  Acts,  and  for 
rendering  the  same  efficient  in  such  manner  as 
to  them  may  seem  proper,  and  for  extending, 
enlarging,  and  improving  the  main  sewers 
transferred  to  and  vested  in  the  Board  under 
and  by  virtue  of  the  Metropolis  Management 
Act,  1855,  and  for  making  such  other  sewers 
and  works,  and  such  alterations  and  diyerdoos 
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of  such  existing  main  sewers,  as  may  to  them 
seem  proper  fbr  the  purpose  of  relieying,  sup- 
plementing, and  rendermg  sach  main  sewers 
efficient,  and  for  carrying  into  effect  the 
several  provisions  in  relation  thereto  men- 
tioned in  the  said  Acts,  snch  moneys  as  they 
may  think  fit  not  exceeding  one  hundred  and 
ninety  thousand  pounds,  in  addition  to  any 
moneys  which  they  are  authorised  to  expend 
under  any  Acts  passed  previously  to  the 
passing  of  this  Act;  and  all  the  provisions  of 
the  JdAin  Drainage  Acts  and  the  Metropolis 
Management  Act,  1855,  and  the  Acts  altering 
or  amending  the  same,  for  the  time  being  in 
force  relating  to  the  execution  of  works  autho- 
rised by  the  said  Acts  respectively  shall 
continue  in  force,  and  shall  extend  and  apply 
respectively  to  the  works  executed  b^  means  of 
money  raised  for  the  purposes  of  this  section  ; 
and  all  stock  created  under  the  authority  of 
this  Act,  for  such  purposes  shall  be  deemed 
to  be  created  for  the  ]^urposes  of  the  above- 
mentioned  Acts  respectively. 

12.  The  Board  may  as  part  of  their  general 
ex]>enses  pay  all  costs,  charges,  and  expenses, 
which  may  be  incorred  by  them  up  to  the 
thirty-first  day  of  December  one  thousand  eight 
hundred  and  eighty-three,  of  and  incidentu^to 
any  inquiry  to  be  instituted  with  respect  to 
markets  for  the  sale  of  food  supplies  within 
the  Metropolis  as  defined  by  the  Metropolis 
Management  Act,  1855,  and  preliminorv  to, 
in,  and  incidental  to  the  preparing,  applying 
for,  and  obtaining  an  Act  of  Parliament  with 
respect  to  such  markets,  or  any  of  such 
markets. 

13.  Where  a  vestry  or  district  board  con- 
stituted under  the  Metropolis  Management 
Act,  1855,  desire,  in  pursuance  of  authority 
vested  in  them  by  A!ct  of  Parliament,  to 
borrow  money  for  the  purpose  of  any  work,  or 
for  the  purpose  of  paying  off  any  loan  or  debt, 
or  for  any  other  purpose,  and  it  appears  to  the 
Board  and  to  the  Treasury  expedient  that  the 
repayment  of  the  money  to  be  borrowed  shall 
be  spread  over  a  series  of  years,  then  from 
time  to  time  during  the  year  ending  the 
thirty-first  day  of  December  one  thousand 
eight  hundred  and  eighty-three,  the  Board 
may  lend  to  the  vestry  or  district  board,  and 
the  vestry  or  district  board  may  borrow  from 
the  Board,  such  money  as  the  Board  think 
fit,  and  as  the  vestry  or  district  board  are 
authorised  and  desire  to  borrow,  not  exceeding 
two  hundred  thousand  pounds ;  and 

Where  an^  corporation,  body  of  commis- 
sioners, bunal  board,  or  other  public  bod^ 
(notbeinff  a  vestnr  or  district  board  consti- 
tuted under  the  M!etropolis  Management  Act, 


1855,  a  board  of  guardians,  the  Managers 
of  the  Metropolitan  Asylum  District,  or  the 
School  Board  for  London),  having  power  to  levy 
directly  or  indirectly  rates  in  respect  of  lands 
in  the  metropolis,  as  defined  in  the  Metropolis 
Management  Act,  1855,  or  to  make  charges  on 
rates  leviable  in  the  metropolis  as  so  defined, 
or  to  take  within  the  metropolis  as  so  defined 
dues  or  impositions  in  the  nature  of  rates, 
desire,  in  pursuance  of  authority  vested  in 
them  by  Act  of  Parliament,  to  borrow  money 
for  the  purpose  of  any  work,  or  for  the  purpose 
of  paying  off  any  loan  or  debt,  or  for  any 
other  purpose,  and  it  appears  to  the  Board 
and  to  the  Treasury  expeaient  that  the  reps^- 
ment  of  the  money  to  be  borrowed  shall  be 
spread  over  a  series  of  years,  then  from  time 
to  time  during  the  year  ending  the  thirty-first 
day  of  DeoemW*,  one  thousand  eight  hundred 
and  eighty-three,  the  Board  may  lend  to  the 
corporation,  commissioners,  burial  board,  or 
other  public  body,  and  they  may  borrow  from 
the  Board,  such  money  as  the  Board  think  fit, 
and  as  the  corporation,  commissioners,  burial 
board,  or  other  public  body  are  authorised  and 
desire  to  borrow,  not  exceeding  fifty  thousand 
pounds. 

Money  lent  by  the  Board  under  this  section 
shall,  notwithstanding  anything  .in  any  other 
Act,  be  repaid  to  them,  with  interest,  within 
such  time  after  the  borrowing  as  the  Board 
and  the  borrowers  with  the  approval  of  the 
Treasury  agree,  not  exceeding  in  the  case  of  a 
loan  for  purposes  of  improvements  effected  by 
the  widening  of  streets  or  bridges,  or  for  the 
purpose  of  purchase  of  land  in  fee  simple, 
sixl7  years,  and  for  any  other  purpose  thirty 
years. 

14.  Where  a  board  of  guardians  of  a  union 
or  parish  wholly  or  for  the  greater  part  in  the 
metropolis  as  defined  in  tiie  Metropolis 
Management  Act,  1855,  desire,  in  pursuance 
of  authority  vested  in  them,  to  borrow  money 
for  the  purpose  of  any  work,  or  for  the  purpose 
of  paying  off  anv  loan  or  debt,  or  for  any 
otherpurpose,  and  it  appears  to  the Bourd  and 
the  Ireasury  expedient  that  the  repayment 
of  the  money  to  be  borrowed  shall  be  spread 
over  a  series  of  years,  then  from  time  to  time 
during  the  year  ending  the  thirty-first  day  of 
December,  one  thousand  eight  hundred  and 
eighty-three,  the  Board  mav  lend  to  the  board 
of  guardians,  and  the  board  of  guardians  may 
borrow  from  the  Board,  snch  money  as  the 
Board  think  fit,  and  as  the  board  of  guardians 
are  authorised  and  desire  vo  borrow,  not 
exceeding  two  hundred  thousand  pounds.  ^ 

Money  lent  by  the  Board  under  this  section 
shall,  notwithstanding  anything  in  any  other 
Act,  be  repaid  to  them,  with  interest,  within 


80 


STATUTES  OF  THE  KEALM. 


[chap.  33. 


such  time  after  the  borrowing  as  the  Board 
and  the  borrowers  with  the  approval  of  the 
Treasury  agree,  not  exceeding  tnirty  years. 

15.  The  Board  may  from  time  to  time 
during  the  year  ending  the  thirty-first  day  of 
December,  one  thousand  eight  hundred  and 
eighty-three,  lend  to  the  Managers  of  the 
Metropolitan  Asylum  District,  in  addition  to 
the  sums  heretofore  authorised  to  be  lent  by 
the  Board  to  the  said  Managers,  such  sums  as 
the  said  Managers  are  from  time  to  time 
authorised  by  the  Local  Government  Board  to 
))orrow  in  pursuance  of  the  Metropolitan  Poor 
Act,  1867,  and  any  Acts  altering  or  amending 
the  same  for  the  time  being  in  force,  not 
exceeding  in  the  whole  one  hundred  thousand 
pounds,  as  though  the  said  sums  were  included 
m  the  amount  authorised  to  be  lent  for  such 
purposes  by  section  thirty-seven  of  the  Metro- 
politan Board  of  Works  (Loans)  Act,  1869, 
and  the  Acts  amending  the  same. 

16.  The  Board  may  from  time  to  time  daring 
the  year  ending  the  thirty-first  day  of  Decem- 
ber, one  thousand  eight  hundred  and  eighty 
three,  lend  to  the  School  Board  for  London,  m 
accordance  with  the  provisions  of  the  Elemen- 
tary Education  Acts,  1870  and  1873,  and  any 
Act  or  Acts  altering  or  amending  the  same  for 
the  time  being  in  force,  such  sums  as  the  said 
School  Board  are  from  time  to  time  authorised 
to  borrow  by  the  Education  Department  in 
pursuance  of  the  said  Acts,  not  exceeding  in 
the  whole  the  sum  of  five  hundred  thousand 
pounds. 

The  moneys  so  lent  by  the  Board  shall  be 
repaid  to  them  by  the  said  School  Board,  with 
interest,  within  such  period  not  exceeding 
fifty  years  as  may  be  agreed  upon  between  the 
Board  and  the  said  School  looard  with  the 
sanction  of  the  Education  Department  subject 
to  the  approval  of  the  Treasury. 

17.  Li  order  to  raise  money  for  the  several 
purposes  for  which  the  Board  are  by  this  Act 
authorised  to  expend  or  lend  money,  the  Board 
may  from  time  to  time  create  consolidated 
stock.    Provided  always,  that — 

Where  the  Board  under  the  authority  of  this 
Act  create  consolidated  stock  to  raise  money 
for  the  purpose  of  the  Fire  Brigade  Act,  1865, 
or  to  enable  them  to  make  a  loan  repayable 
within  thirty  years  from  the  date  of  such  loan, 
the  Board  shall  from  time  to  time  carry  to  the 
conEolidated  loans  fund  such  sums  as  the 
Treasury  approve  as  being  in  their  opinion 
sufficient  to  redeem  within  the  period  of  thirty 
years  from  the  date  of  the  creation  of  such 
stock,  or  in  the  case  of  any  such  loan  within 
any  lesser  period  for  which  the  same  may  be 


made,  an  amount  of  consolidated  stock  equal 
to  that  so  created ;  and 

Where  the  Board  are  by  this  Act  authorised 
to  make  a  loan  repayable  within  thirty  years 
from  the  date  of  the  loan,  the  Board,  instead 
of  raising  money  for  any  such  loan  by  the 
creation  of  consolidated  stock,  may  nae  for  any 
such  loan  any  moneys  for  the  time  being 
forming  part  of  the  consolidated  loans  fand, 
and  not  required  for  the  payment  of  the  divi- 
dends on  consolidated  stock ;  and 

Where  the  Board  raise  consolidated  stock 
for  the  purpose  of  any  scheme  made  by  the 
Board  nnder  the  authority  of  the  Artizana  and 
Labourers  Dwellings  Improvement  Act,  187^, 
and  confirmed  by  Provisional  Order  and  Act 
of  Parliament,  there  shall  be  repaid  (as  pro- 
vided by  the  Artizans  and  Labourers  Dwellings 
Improvement  Act,  1875,)  to  the  consolidated 
rate  out  of  the  local  rate  as  defined  by  the  said 
last-mentioned  Act,  all  moneys  required  for 
payment  of  dividends  on  and  the  redemption 
of  all  consolidated  stock  created  for  such 
purpose. 

18.  Notwithstanding  anything  in  this  Act  or 
in  any  other  Act  renting  to  the  Board  con- 
tained, the  Board,  with  the  consent  of  the 
Treasury,  may  from  time  to  Ume  as  thej  think 
fit  raise  any  part  of  the  moneys  which  they  are 
by  this  Act  authorised  to  raise,  not  exceeding 
in  the  whole  the  sum  of  five  hundred  thonsana 
pounds,  by  the  issue  of  bills  under  this  Act. 

19.  A  bill  under  this  Act  (in  this  Act  referred 
to  as  a  **  metropolitan  bill ")  shall  be  a  bill  in 
form  prescribed  by  a  regulation  made  in  pur- 
suance of  this  Act  for  the  payment  of  th^ 
principal  sum  named  therein,  in  the  manner 
and  at  the  date  therein  mentioned,  bo  that  die 
date  be  not  less  than  three  nor  more  dian 
twelve  months  from  the  date  of  the  bill. 

Interest  shall  be  payable  in  respect  of  a 
metropolitan  bill  at  such  rate  ana  in  such 
manner  as  the  Board  with  the  consent  of  the 
Treasury  may  direct. 

20.  All  moneys  raised  by  the  issue  of  anv 
metropolitan  bills  shall  be  paid  to  the  Boarcf, 
and  shall  be  expended  by  them  for  the  purpose* 
for  which  the  same  are  by  this  Act  authoriaed 
to  be  raised  respectively.  The  principal  money 
and  interest  expressed  in  any  metropolitan  bill 
to  be  payable  shall  be  charged  on  the  consoli- 
dated rate,  and  shall  be  payable  out  of  the  said 
rate,  or  as  regards  principal  out  of  moneys 
raised  by  the  creation  of  consolidated  stock 
under  this  Act  for  the  purpose  for  which  snch 
principal  money  has  been  expended,  and  as 
regaros  interest  out  of  the  consolidated  loans 
fund. 
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21.  With  respect  to  the  issue  of  metropolitan 
bills  the  following  proyisions  shall  have  effect : 

(1.)  Metropolitan  bills  shall  be  issued  nnder 
the  anthority  of  a  warrant  sealed  by  the 
Board  and  countersigned  on  behalf  of  the 
Treasury: 

(2.)  Each  metropolitan  bill  shall  be  for  the 
amount  directed  by  the  Board : 

(3.)  Each  metropolitan  bill  shall  be  sealed 
by  the  Board,  the  sealing  being  attested 
by  the  clerk  in  his  own  name. 

22.  The  Board  msj  from  time  to  time  with 
the  consent  of  the  Treasury  make,  and  when 
made  rescind,  alter,  and  add  to  regulations  for 
carrying  into  effect  the  provisions  of  this  Act 
with  respect  to  metropolitan  bills,  and  in 
particular — 

(1.)  For  regulating  (subject  to  the  proyisions 
of  this  Act)  the  preparation,  form,  mode 
of  issue,  mode  of  payment,  and  cancella- 
tion of  metropolitan  bills : 
(2.)  For  re£[ulating  the  issue  of  a  new  metro- 
politan bill  in  lieu  of  one  defaced,  lost,  or 
destroyed : 
(3.)  For  preventing,  by  the  use  of  counter- 
foils or  of  a  special  description  of  paper, 
or   otherwise,   fraud   in  relation  to  the 
metropolitan  bills : 
(4.)  For  the  proper  discharge  to  be  given 
upon  the  payment  of  a  metropolitan  bill. 
Svery  regulation  purporting  to  be  made  in 
pursuance  of  this  section  shall  be  deemed  to 
be  within  the  powers  of  this  Act,  and  shall 
have  effect  as  if  it  were  enacted  in  this  Act. 

23.  For  the  purpose  of  paying  off  the 
principal  money  of  any  metropolitan  bills  the 
6oard  may  raise  any  sum  which  they  are  by 
this  Act  empowered  to  raise  by  the  creation 
of  consolidated  stock  for  the  purposes  for 
which  such  principal  money  has  been  expended 
not  exceeding  the  amount  of  such  principal 
money,  but  save  as  aforesaid  the  powers  given 
to  the  Board  by  this  Act  to  raise  moneys  for 
any  purposes  by  the  creation  of  consolidated 
stock  shall  be  suspended  to  the  amounts  and 
for  the  periods  to  and  for  which  moneys  are 
for  the  time  being  authorised  by  the  Treasury 
to  be  raised  for  such  purposes  respectively  by 
the  issue  of  metropolitan  bills. 

24.  Sections  eight,  nine,  ten,  and  eleven  of 


the  Act  of  the  twenty-fourth  and  twenty-fifth 
years  of  the  rei^  of  Her  present  Majesty, 
chapter  ninety-eight,  intituled  "  An  Act  to 
"  consolidate  and  amend  the  statute  law  of 
''  England  and  Ireland  relating  to  indictable 
"  offences  by  forgery  **  (which  sections  relate 
to  the  forgery  of  and  other  frauds  relating  to 
Exchequer  bills),  shall  apply  to  the  metro- 
politan bills,  and  shall  have  effect  as  if  "Ex- 
chequer bill  **  in  those  sections  included 
•*  metropolitan  bill." 

25.  The  Board  may  enter  into  such  arrange- 
ments with  any  bank  approved  by  the  Trea- 
sury for  carrying  into  eBect  the  provisions  of 
this  Act  with  respect  to  the  issue  of  the 
metropolitan  bills,  and  to  the  payment  of  the 
principal  sum  named  therein,  and  to  all 
matters  relating  thereto,  and  for  the  proper 
remuneration  of  such  bank  with  reference 
thereto,  as  they  may  think  proper  and  as  may 
be  approved  by  the  Treasury. 

26.  The  limitation  on  the  borrowing  power 
of  the  Board  contained  in  section  thirty-eight 
of  the  Metropolitan  Board  of  Works  (Loans) 
Act,  1869,  shall  not  extend  to  moneys  raised 
by  the  Board  for  purposes  mentioned  in  this 
Act. 

27.  All  sums  received  by  the  Board  in  re- 
spect of  interest  on  or  principal  of  any  loan 
made  by  them  under  this  Act  shall  be  carried 
to  the  consolidated  loans  fund. 

28.  During  the  year  ending  the  thirty -first 
day  of  December,  one  thousand  eight  hundred 
and  eighty-three,  the  Board  shall  not  (except 
for  such  temporary  period  not  exceeding  six 
months  as  the  Treasury  may  from  time  to 
time  sanction)  raise  otherwise  than  in  con- 
formitv  with  and  to  the  extent  mentioned  in 
this  Act  any  money  under  any  powers  of 
borrowing  conferred  upon  the  Board  either  by 
this  Act  or  any  other  Act  whatsoever.  Pro- 
vided always,  that  the  limitations  contained 
in  this  section  shall  not  extend  to  limit  or 
control  the  raising  of  moneys  under  the  autho- 
rity of  section  thirty-four  of  the  Metropolitan 
Board  of  Works  (Loans)  Act,  1869,  or  of  sec- 
tion eight  of  the  Metropolitan  Bourid  of  Works 
(Loans)  Act,  1875,  for  tne  purposes  in  the  said 
sections  respectively  mentioned. 
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FIRST  SCHEDULE. 


New  Monet  Powers  confekbed  ih  this  Act. 


Section 
of  Act. 


4 
6 
6 
7 


8 
9 


10(a) 

(6) 
(c) 
id) 

(6) 

(/) 

S) 

(0 

(fc) 

(2) 
(m) 


11 
13 

14 
16 
16 


(«) 


Supplemental  up  to  31st  Dec.  1882. 

Fire  Brigade  (axnoant  already  sanctioned,  j^30,000)  - 
Main  Drainage  ..--.- 
Bridges,  including  Commtitation  of  PensionB  (Act  of  1877) 
Hackney  Commons       .  -  .  •  . 


Up  to  3l8T  Degembeb  1883. 

gde  Park  Comer  Improvements        -  -  . 

tropolitan  Board  of  Works  (Yarions  Powers)  Act,  1882 


1st  Jan.  to  81st  Dec  1883. 

Minor  Improvements  and  Contributions  to  Local  Improvements 

Streets  under  Act  of  1872         ------ 

Parks,  commons,  and  open  spaces        .  -  -  -  . 

Thames  Embankments,  Queen  Yictoria  Street,  Northumberland 
Avenue  and  Sun  Street         ------ 

Bridges,  including  Commutation  of  Pensions  (Act  of  1877)  - 

FirelBrigade      -------- 

Eoad  by  Wormwood  Scrubs      -  -  . 

Streets  under  Act  of  1877         ------ 

Thames  River  Prevention  of  Floods   - 

Bridges  (Act  1881) 

Artizans'  Dwellings      ------- 

New  Street,  &c.,  under  the  Metropolitan  and  District  Railways 
(City  Lines  and  Extension)  Act,  1879,  and  the  Metropolitan  and 
District  Railways  (City  Lines  and  Extensions)  Act,  18o2 

Brook  Green  (addition  to)         - 

Main  Drainage  -  .  -  .  . 

Loans  to  vestries  and  district  boards   -  -  . 

Loans  to  other  public  bodies    -  -  -  . 

Loans  to  Guardians       -  .  -  .  . 

Loans  to  Managers  of  Metropolitan  Asylum  District 

Loans  to  Schom  Board  for  London      ... 


Amounts  included  above  which  are  re-grants  of  bor- 
rowing power  previously  granted : 
Minor  Improvements       -  -  •  . 

Streets  under  Act  of  1872  -  -  - 

Parks,  commons,  and  open  spaces 
Thames  Embankments,  Queen  Yictoria  Street, 

Northumberland  Avenue,  and  Sun  Street 
Bridges,    including  Commutation  of  Pensions 

(Act  of  1877) 

Fire  Brigade         -  .  .  .  - 


£  8.  d. 

38,713  9  4 

34,937  8  3 

6,672  6  7 

3,000  0  0 

66,000  0  0 

8,278  18  8 


£  i.l 

6,000  0  0 

6,000  0  0 

30.000  0  0 

1,500  0  0 


41,600   0  0 


20,000   0  0 
84,000   0  0 


100,000  0  0 
34,937  8  3 
15,000   0  0 


3,000  0  0 

65,000  0  0 

50,000  0  0 

6,000  0  0 

750.000  0  0 

90.000  0  0 

250,000  0  0 

70,000  0  u 


500,000  0  0 

2,000  0  0 

190,000  0  0 

200,000  0  0 

50,000  0  0 

200.000  0  0 

100,000  0  0 

500,000  0  0 


3,821,437   8  % 
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Streets  nnder  Act  of  1877  -    •       - 

Thames  Biver  Prevention  of  Floods 
Bridges  (Act  of  1881)        -  -  .  - 

Artizans'  Dwellings  .... 

Main  Drainage      -  .  .  .  - 

Loans  to  vestries  and  district  boards 
Loans  to  other  public  bodies        ... 
Loans  to  Managers  of  Metropolitan   Asylum 
District  ---.-- 
Loans  to  School  Board  for  London 


New  borrowing  powers — 
For  Board  jr?74,018    6    6 
For  Loans     845,100    0    0 


} 


750,000  0  0 

81,817  1  0 

250,000  0  0 

70,000  0  0 

190,000  0  0 

35,200  0  0 

60,000  0  0 

19,700  0  0 

100,000  0  0 


Amount. 


J^      8.    d, 
3,321,437    8    3 


1,702,319    2  10 


1,619,118    6    6 


SECOND  SCHEDULE. 


The 
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Pasks  and  Open  Spaces  Acts. 

Pabt  I. 

Finsbnry  Park  Act,  1857,  20  &  21  Vict.  c.  cl. 

Sonthwark  Park  Act,  1864.  27  Yict.  c.  iv. 

Gardens  in  Towns  Protection  Act,  1863,  26  Vict.  c.  13. 

Leicester  Square  Act,  1874,  37  Vict.  c.  x. 

Metropolitan  Open  Spaces  Act,  1877,  40  <&  41  Vict.  c.  35. 

Metropolitan  Commons  Act,  1866,  29  &  80  Vict.  c.  122. 

„    Amendment  Act,  1869,  32  &  33  Vict.  c.  107. 
„    1878,  41  A  42  Vict.  c.  71. 
Supplemental  Act,  1871  (Blackheath),  34  <&  35  Vict.  c.  lyii. 
Second  Supplemental  Act,  1871  (Shepherd's  Bush),  34  &  35  Vict. 

c.  Ixiii. 

1872  (Hackney  Commons),  35  &  36  Vict, 
o.  xliii. 

1873  (Tooting   Beck  Concanon),    36    & 
37  Vict.  0.  Izxzvi. 

Metropolitan  Board  of  Works,  Various  Powers,  Act,  1875  (Tooting  Graveney  Common), 

38  &  39  Vict.  c.  olzxix.,  sec.  14 
Hampstead  Heath  Act,  1871,  34  &  35  Vict.  c.  Izxvii. 
Metropolitan  Commons  Supplemental  Act,  1877  (Clapham  Common  and  Bostall  Heath), 

40  &  41  Vict.  c.  cci. 
Plumstead  Common  Act,  1878,  41  &  42  Vict.  o.  czlv. 
Wormwood  Scrubs  Act,  1879,  42  <&  43  Vict.  c.  cbc. 
Metropolitan  Commons  Supplemental  Act,  1881  (Brook  Green,  Eel  Brook  Common,  &c.), 

44  Vict.  c.  xviii. 
Metropolitan  Board  of  Works  (Hackney  Commons)  Act,  1881.    44  &  45  Vict.  c.  cxlvii. 
Metropolitan  Open  Spaces  Act,  1881,  44  &  45  Vict.  c.  34. 
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Pabt  II. 
Embankment  Acts, 

The  Thames  Embankment  (North)  Act,  1862,  25  &  26  Vict.  c.  93.,  26  &  27  Vict.  c.  45. 

(South)  Act,  1863,  26  &  27  Vict,  c  76. 

Amendment  Act,  1864,  27  &  28  Vict.  c.  cxxxv.,  27  &  28  Vict.  c.  61. 

(North  and  South)  Act,  1868, 31  &  32  Vict.  c.  cxi.,  31  A  32  Vict.  c.43. 

(Chelsea)  Act,  1868,  31  &  32  Vict.  c.  cxxxv.,  32  &  33  Vict.  c.  134. 

(North)  Act,  1870,  33  &  34  Vict.  c.  xcii. 
„     1872,  35  &  36  Vict.  c.  Ixvi. 

(Land)  Act,  1873.  36  &  37  Vict.  c.  40. 

(South)  Act,  1873,  36  Vict.  c.  vii. 
Charing  Cross  and  Victoria  Embankment  Approach  Act,  1873,  36  &  37  Vict.  c.  c. 
Metropolitan  Board  of  Works,  Various  Powers,  Act,  1876  (Chelsea  Embankment),  39  A  40  Vict, 
c.  Ixxix. 


f  * 


»» 


>f 


»> 


»i 


*i 


it 


»» 


If 


>> 


>> 


>» 


ft 


»» 


I) 


»» 


Chap.  34. 
Beer  Dealers*  Retail  Licences  (Amendmeni)  Ad^  1882. 


ABSTRACT  OP  THB  ENACTMENTS. 


1.  Externum  ofdiscretum  as  to  licences  for  consumption  ofheer  offtheprem 

2.  Certifieales  at  annual  licensing  m^eetvngs  only. 

3.  Short  title ;  extent;  and  construction  of  Act. 


An  Act  to  araend  "The  Beer  Dealers' 
Retail  Licences  Act,  1880." 

(10th  August  1882.) 

Wheeeas  by  the  Beer  Dealers  Betail  Licences 
Act,  1880,  it  is  provided  that  the  licensing 
justices  shall  be  at  liberty  to  exercise  their 
discretion  respecting  the  grant  of  certificates 
for  such  additional  licences  for  sale  of  beer  by 
retail  off  the  premises  as  are  therein  referred 
to,  and  that  certificates  for  such  additional 
licences  shall  be  granted  at  general  annual 
licensing  meeting,  and  not  at  any  other  time : 

And  whereas  it  is  expedient  to  extend  the 
proyisions  of  the  said  Act  to  the  granting  of 
certificates  for  all  licences  for  sale  of  beer  by 
retail  for  consumption  off  the  premises : 

Be  it  therefore  enacted  by  tne  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 


1.  Notwithstanding  anything  in  section  eight 
of  the  Wine  and  Beerhouse  Act,  1869,  or  in 
any  other  Act  now  in  force,  the  lioensinf 
justices  shidl  be  at  liberty,  in  their  free  ana 
unqualified  discretion,  either  to  refuse  a  certi- 
ficate for  any  licence  for  sale  of  beer  by  retiii 
to  be  consumed  off  the  premises  on  any  groood^ 
appearing  to  them  sufficient,  or  to  grant  the 
same  to  such  persons  as  they  in  the  execntioo 
of  their  statutory  powers  and  in  the  exerciBe  of 
their  discretion  deem  fit  and  proper. 

2.  Certificates  for  any  such  licences  as  afore* 
said  shall,  notwithstanding  anytiiing  in  iny 
Act  now  in  force,  be  granted  at  genend  annittl 
licensing  meetings,  and  not  at  any  other  time. 

3.  This  Act  may  be  cited  as  the  Beer  Dealers* 
Betail.  Licences  (Amendment)  Act,  1882;  t»l 
shall  not  extend  to  Scotland ;  and  words  fberm 
have  the  same  meaning  as  in  the  Liceiuiiig 
Act,  1872. 
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Chap.  35. 
Friendly  Societies  (Quinquennial  Returns)  Act,  1882. 


ABSTRACT  0?  TH£  SNACTMENTS. 

1.  Short  me. 

2.  Bepeal  o/38  ^  39  Vict.  c.  60.  a.  14.  so  far  as  relates  to  the  guinqumnial  return. 


An  Act  to  amend  so  much  of  "The 
Friendly  Societies  Act,  1876,"  as 
relates  to  quinquennial  returns  of 
sickness  and  mortality. 

(10th  August  1882.) 

Whereas  by  section  fourteen  of  the  Friendly 
Societies  Act,  1875,  every  registered  society  is 
required,  within  six  months  after  the  ex- 
piration of  every  five  years,  to  send  to  the 
registrar  a  retam  to  be  called  the  quinquennial 
return  of  the  sickness  and  mortality  ex- 
perienced by  the  societies  during  the  said  five 
years,  and  an  abstract  of  such  return  is  to  be 
laid  before  Parliament : 

And  whereas  the  returns  sent  in  pursuance 
of  the  said  section  have  furnished  materials  for 
the  construction  of  tables  of  sickness  and 
mortality  for  the  f^dance  of  friendly  societies, 
and  it  is  inexpedient  to  impose  any  longer  on 


friendly  societies  the  harden  of  sending  the 
said  returns : 

And  whereas  it  is  expedient  to  repeal  the 
said  requirement : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Friendly 
Societies  (Quinquennial  Returns)  Act,  1882. 

2.  So  much  of  section  fourteen  of  the 
Friendly  Societies  Act,  1875,  and  of  Schedule 
Two  to  that  Act,  as  relates  to  sending  to  the 
registrar  every  five  years  a  return  to  be  called 
a  quinquennial  return  of  the  sickness  and 
mortality  experienced  bv  the  60cietnr»  or  as 
relates  to  sucn  return,  is  hereby  repealed. 


Chap.  36. 
Casual  Poor  Act,  1882. 


ABSTRACT  07  THE  ENACTMENTS. 

1.  Short  taie  and  construction. 

2.  Commencement  of  Act. 

3.  Extent  of  Act. 

4.  Discharge  of  faupers. 

5.  Penalty  for  wtaimng  poor  relief  by  false  staieinent. 


An  Act  to  amend  the  Pauper  Inmates 
Discharge  and  Regulation  Act,  1871. 

(10th  August  1882.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
ble4>  and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  as  the  Casual  Poor 
Act,  1882,  and  shall  be  construed  as  one  with 


the  Pauper  Inmates  Discharge  and  Regulation 
Act,  1871. 

2.  This  Act  shall  commence  and  come  into 
operation  from  and  immediately  after  the  last 
day  of  December  one  thousand  eight  hundred 
and  eighty-two. 

3.  This  Act  shall  not  extend  to  Scotland  or 
Ireland. 

4.  Section  five  of  the  Pauper  Inmates  Dis- 
charge and  Be^lation  Act,  1871,  is  hereby 
repealed,  and  in  lieu  thereof  it  is  hereby 
enacted  as  follows : 
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A  casual  pauper  shall  not  be  entitled  to  dis- 
charge himself  from  a  casual  ward  before  nine 
o'clock  in  the  morning  of  the  second  day  fol- 
lowing his  admission,  nor  before  he  has  per- 
formed the  work  prescribed  for  him  as  in  the 
said  Act  mentioned ;  and  where  a  casual  pauper 
has  been  admitted  on  more  than  one  occasion 
during  one  month  into  any  casual  ward  of  the 
same  union,  he  shall  not  be  entitled  to  dis- 
charge himself  before  nine  o'clock  in  the  morn- 
ing of  the  fourth  day  after  his  admission,  and 
he  may  at  any  time  during  that  interval  be 
removed  by  any  officer  of  the  guardians,  or  by 
a  police  constable,  to  the  workhouse  of  the 
union,  and  be  required  to  remain  in  such 
workhouse  for  the  remainder  of  the  period  of 
his  detention. 

Provided  that  in  computing  the  number  of 
days  during  which  a  casual  pauper  mav  be 
detained  under  this  section  Sunday  shall  not 
be  included. 

Provided  also,  with  respect  to  the  metro- 
polis, as  follows : — 

(1.)  In  determining  the  number  of  admis- 


sions of  a  casual  pauper  erery  casual  ward 
in  the  metropolis  shall  be  deemed  to  be 
a  casual  ward  of  the  same  nnioiL 
(2.)  The  expressions  "  workhouse  of  the 
union "  in  this  section  shall  include  any 
workhouse  and  any  asylum  provided  onder 
the  Metropolitan  Poor  Act,  18^,  for  the 
reception  and  setting  to  work  of  the  cunal 
poor,  to  which  the  casual  poor  of  the 
union  can  be  sent. 

5.  (1.)  If  any  person  for  the  paipoee  of  ob- 
taining relief  n>om  the  rates  raised  for  the 
relief  of  the  poor,  for  himself  or  for  any  other 
person,  wilfully  gives  a  false  name,  or  makes 
or  uses  a  false  statement  to  the  guardians  of 
any  union  or  any  of  their  officers,  he  shall  be 
deemed  an  idle  and  disorderly  person  within 
the  meaning  of  section  three  of  tae  Act  of  the 
fifth  year  of  King  George  the  Fourth,  chapter 
eigh^-three,  '*  for  the  punishment  of  idle  and 
disorderly  persons,  and  rogues  and  vaga- 
bonds, in  that  part  of  G-reat  Britain  calJed 
England." 


c< 


(f 


(( 


Chap.  37. 
Cam  Returns  Act,  1882. 


▲BSTBACT  07  THB  ENAOTMBNTS. 

1.  Short  title, 

2.  Extent  of  Act 

3.  CommenceriMnt  of  Act. 

4.  Betwmfrom  towns  of  pwrchasea  of  British  com,  cmd  publication  of  avemge  price. 

5.  Weekly  returns  of  purchases  of  British  com, 

6.  Buyers  of  com  hound  to  make  returns  of  purchases  of  com. 

7.  Weekly  summary  of  quantities  and  prices  ^  inspectors  to  the  Board  of  Tirade, 

8.  Computing  of  com  according  to  the  ousheL 

9.  Oompviaiion  and  publication  of  averages  hy  Board  of  Trade. 

10.  AppticaMon  of  septennial  aoerage  to  Tithe  GommutaMon  Ads. 

11.  Fenalty  for  failure  to  mahe  retwm. 

12.  Fenaliy  for  faise  return. 

13.  Inspectors  of  com  returns. 

14.  Begulaiions  as  to  execution  of  Act  and  supply  of  hooks,  ^e. 

15.  Expenses. 

16.  AppUoation  of  Act  to  London. 

17.  Becovery  of  fines. 

18.  Definitions. 

19.  Repeal  of  Acts. 

SCHBDULE. 


An  Act  to  amend  the  Law  respecting 
the  obtaining  of  Com  Returns. 

(10th  August  1882.) 

Bb  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 


of  the  Lords  Spiritoal  and  Temporal,  and 
Commons,  in  this  present  Parliament  asseD* 
bled,  and  by  the  anthority  of  the  sune,  as 
follows : 

1.  This  Act  may  be  cited  as  the  Com  Betons 
Act,  1882. 
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2.  This  Act  shall  not  extend  to  Scotland  or 
Ireland. 

3.  This  Act  shall  oome  into  operation  on  the 
first  daj  of  Janoary  one  thonsanaei^ht  hundred 
and  eighty-three,  which  day  is  in  this  Act 
referred  to  as  the  oommenoement  of  this  Act. 

4.  Weekly  retnms  of  the  purchases  of  British 
com  shall  be  made,  under  the  direction  of  the 
Board  of  Trade,  in  manner  provided  by  this 
Act  from  such  towns,  not  less  tnan  one  hundred 
and  fifty  and  not  more  than  two  hundred  in 
number,  as  may  be  from  time  to  time  fixed  by 
Her  Majesty  in  Council,  and  the  average  price 
of  British  com  shall  be  from  time  to  time 
ascertained  from  those  returns,  and  published 
bv  the  Board  of  Trade  in  manner  provided  by 
tnis  Act. 

5.  Every  such  buyer  of  com  as  is  herein- 
after mentioned  in  any  town  from  which  corn 
returns  are  for  the  time  being  required  by  this 
Act  to  be  made,  shall,  weekly,  on  the  last 
market  day  in  the  week  in  that  town,  or  on 
such  other  day  as  may  be  from  time  to  time 
fixed  by  Her  Majesty  in  Council,  make  to  the 
inspector  of  com  returns  for  that  town,  at  the 
place  fixed,  as  in  this  Act  mentioned,  a  return 
in  writing  signed  by  him,  specifying,  with 
respect  to  the  seven  days  ending  on  and  in- 
cluding the  day  on  which  the  return  is  made,  the 
amount  of  every  parcel  of  each  sort  of  British 
com  bought  by  him  in  the  town,  whether  from 
the  producer  or  otherwise,  and  the  price  thereof, 
and  the  weight  or  measure  by  which  the  same 
was  bought,  the  name  of  the  seller,  and  if  the 
same  was  sold  or  bought  on  account  of  any 
other  person  the  name  of  that  person,  and  if 
an  inspector  of  corn  returns  delivers  to  a  buyer 
of  com  required  under  this  Act  to  make 
returns  a  notice  in  writing  requiring  him  to 
declare  where  and  by  whom  and  m  what 
manner  any  British  com  was  delivered  to  him, 
such  buyer  shall  make  a  return  of  the  particu- 
lars so  required  in  a  separate  statement  in 
writing  signed  by  him. 

6.  The  following  persons  shall  make  the 
returns  required  bv  wis  Act,  and  are  in  this 
Act  referred  to  as  buyers  of  corn  in  a  town; 
that  is  to  say, 

(1.)  Every  person  who  deals  in  British  com 

in  snoh  town ;  also 
(2.)  Every  person  who   in  any  such  town 

engages  m  or  carries  on  the  trade  of  a 

comuhctor,   miller,    maltster,  brewer,  or 

distiller;  also 
(3.)  Every  person  who  is  the  owner  or  part 

owner  of  any  carriages  carrying  g^ooos  or 


jMtfseng^rs  for  hire  to  and  from  or  within 
any  such  town ;  also 
(4.)  Every  person  who  as  a  merchant,  clerk, 
agent,  or  otherwise,  purchases  in  any  such 
town  any  British  corn  for  sale,  or  for  the 
sale  of  meal,  flour,  malt,  or  bread  made  or 
to  be  made  thereof. 

7.  Every  inspector  of  com  returns  shall 
record  in  the  prescribed  manner  the  returns 
made  to  him  under  this  Act  in  any  town,  and 
in  every  week  shall  ascertain  from  those 
returns  the  total  quantity  with  the  total  and 
average  price  of  each  sort  of  British  corn  re- 
turned to  him  in  that  town  during  that  week, 
and  shall  on  the  next  Monday,  or  such  other 
day  as  may  be  prescribed,  send  to  the  Board  of 
Trade  in  the  prescribed  manner  and  form  a 
summary  of  such  total  quantities  and  total  and 
average  prices  for  the  said  week. 

A  copy  of  the  weekly  summary  from,  any 
town  shall,  together  with  the  prescribed  details 
(exclusive  of  the  names  of  persons),  be  made 
public  there  in  the  prescribea  manner. 

8.  In  the  weekly  summary  of  quantities  and 
prices  each  sort  of  British  com  shiJl  be  com- 
puted with  reference  to  the  imperial  bushel. 
An  inspector  of  corn  returns  shall  convert  into 
such  imperial  bushel  all  returns  made  to  him 
in  any  other  measure  or  bv  weight  or  by  a 
weighed  measure,  and  in  the  case  of  weight 
or  weighed  measure  shall  convert  the  same  at 
the  rate  of  sixty  imperial  pounds  for  every 
bushel  of  wheat,  firty  imperial  pounds  for 
every  bushel  of  barley,  and  thirty-nine  imperial 
pounds  for  every  bushel  of  oats. 

9.  The  Board  of  Trade  shall  cause  the 
average  prices  of  each  sort  of  British  com  to 
be  computed  from  the  summaries  sent  by  the 
inspectors  of  com  returns  in  pursuance  of  this 
Act,  as  follows : 

(1.)  In  each  week  the  average  price  during 
the  next  preceding  week  of  each  sort  of 
British  com  for  the  whole  of  the  towns 
and  for  each  town  from  which  a  summair 
is  obtained,  shall  be  computed,  and  shall 
be  published  in  the  London  Gazette : 

(2.)  After  each  of  the  quarter  days,  the 
twenty-fifth  day  of  March,  the  twenty- 
fourth  day  of  June,  the  twenty-ninth  day 
of  September,  and  the  twenty-fifth  day  of 
December,  the  average  price  of  each  sort 
of  British  com  during  the  quarter  ending 
on  that  quarter  day  shall  be  forthwil£ 
computed  and  published  in  the  London 
Ghizette: 

<8.)  After  the  twenty-fifth  day  of  December 
in  every  year  the  average  price  of  each 
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sort  of  British  com  shall  be  computed  for 
the  year,  and  the  seven  years  ending  on 
that  day,  and  shall  be  pablished  in  the 
London  Gazette  in  the  month  of  Janaai*y 
next  following. 

(4.)  The  average  price  of  any  sort  of  British 
corn  for  any  week  shall  be  ascertained  by 
adding  together  the  total  quantities  of 
that  sort  of  British  com  appearing  from 
the  summaries  of  the  inspectors  of  com 
returns  to  have  been  bougnt  during  'such 
week,  and  the  total  prices  for  those 
quantities  as  appearing  from  the  said 
summaries,  ana  by  dividing  the  total 
prices  by  the  total  quantities  as  so  ascer- 
tained. The  quarterly  or  yearly  average 
prices  shall  be  ascertained  by  adding 
together  the  weekly  averages  of  the  weeks 
included  in  such  quarter  or  year,  and 
dividing  the  total  by  the  number  of  weeks 
in  such  quarter  or  year  respectively  : 

(5.)  The  septennial  average  price  shall  be 
ascertained  by  adding  together  the  average 
annual  prices  for  tne  seven  years,  and 
dividing  the  total  by  seven. 

(6.)  The  annual  and  septennial  average  shall 
state  the  average  for  the  imperial  bushel. 

10.  The  statement  of  the  septennial  average 
price  referring  to  the  imperial  bushel  pub- 
lished under  this  Act  in  tne  London  Gazette 
shall  be  substituted  for  the  advertisement 
referred  to  in  such  portion  of  the  Act  of  the 
session  of  the  sixth  and  seventh  years  of  the 
reign  of  King  William  the  Fourth,  chapter 
seventy-one,  intituled  **AnAct  for  the  Com- 
mutation of  Tithes  in  England  and  Wales,"  as 
is  repealed  by  this  Act,  and  shall  be  deemed 
for  the  purposes  of  the  Acts  relating  to  the 
commutation  of  tithes  to  be  an  advertisement 
of  the  average  price  published  under  the  said 
Act. 

11.  Every  person  who  fails  to  make  to  an 
inspector  of  com  returns  any  return  which  he 
is  required  by  this  Act  to  make,  or  to  include 
in  any  such  return  any  purchase  of  British 
com  or  any  material  particular,  shall  be  liable 
on  summary  conviction  to  a  fine  not  exceeding 
twenty  pounds. 

12.  Any  person  who  in  any  return  made  in 
ponaance  of  this  Act  to  an  inspector  of  com 
returns  makes  any  false  or  fraudulent  state- 
ment, also  any  person  who  includes  or  procures 
to  be  included  in  any  such  return  any  British 
com  not  bona  fide  bought  as  specified  in  the 
return,  or  any  com  which  is  not  British  com, 
shall  be  guilty  of  a  misdemeanour. 

Where  the  Board  of  Trade  have  reason  to 


believe  that  a  return  or  an^  particolar  in  & 
return  is  false  in  any  particular,  they  mxy 
cause  that  return,  or  so  much  as  relates  to 
that  particular,  to  be  omitted  in  the  oompo- 
tation  of  the  average  prices  in  ponoanoe  of 
this  Act. 

13.  Such  officers  of  Inland  Bevenne  as  the 
Commissioners  of  Inland  Revenue  from  time 
to  time  appoint  shall  be  inspectors  of  com 
returns. 

In  everv  town  from  which  coi-n  returns  are 
required  u>r  the  time  being  xmder  this  Act  to 
be  made,  a  proper  place  shall  be  fixed  for  the 
delivery  of  those  returns,  and  an  inspector  of 
com  returns  shall  attend  there  to  receive  the 
returns  on  the  days  on  which  the  returns  arc 
required  to  be  nuuie ;  and  the  Commissioiiere 
of  Inland  Revenue  shall  from  time  to  time 
provide  the  said  place  and  publicly  notify  it  in 
such  manner  as  they  think  sufficient  for  giving 
notice  thereof  to  all  persons  interested. 

14.  The  Board  of  Trade  may  from  time  to 
time  make,  and  when  made  revoke,  vary,  and 
add  to,  regidations  respectinp^  the  execution  of 
this  Act  and  the  duties  of  inspectors  of  com 
returns,  and  such  regulations  shall  be  duly 
observed  by  all  persons  to  whom  they  relate, 
and  such  regulations  may  refer  to  all  the 
inspectors  or  all  the  towns  from  which  retanis 
are  required,  or  to  some  one  or  more  of  them. 

The  Board  of  Trade  shall  supply  inspectors 
of  com  returns  with  proper  books,  fonns,  and 
documents  for  the  performance  of  their  duties, 
which  shall  be  the  property  of  the  Board  of 
Trade. 

The  regulations  may  provide  for  the  in- 
spection, by  order  of  the  Board  of  Trade,  and 
under  proper  control,  of  the  books  and  papers 
kept  by  inspectors  of  com  returns  for  the 
purposes  of  tnis  Act. 

15.  The  expenses  incurred  by  the  Com- 
missioners of  Inland  Revenue  or  the  Board 
of  Trade  in  the  execution  of  this  Act  shall, 
subject  to  the  approval  of  the  Lords  Com- 
missioners of  Her  Migesty's  Treasury,  be  paid 
out  of  moneys  provided  by  Parliament. 

16.  This  A^t  shall  appty  to  the  City  of 
London  and  the  area  withm  five  miles  from 
the  Royal  Exchange  in  that  dtj  in  Hke 
manner  as  it  applies  to  a  town,  sulgect  to  the 
following  modifications ;  that  is  to  say, 

(1.)  The  return  shall  be  made  on  Wednesday 
in  every  week  or  on  such  other  day  as 
may  be  prescribed : 

(2.)  The  buyers  of  com  required  to  make  the 
return  shall  be  every  penoa  who  within 
the  said  city  and  area  deals  in  British 
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com,  or  carries  on  business  as  a  comfactor, 
or  who  buys  any  British  com  within* the 
Corn  Exchange  in  Mark  Lane  in  the  said 
city,  or  within  any  other  building  or  place 
which  is  or  may  hereafter  be  used  within 
the  said  city  or  area  for  the  like  purposes 
as  the  said  Com  Exchange,  and  not  any 
other  person : 
(3.)  The  inspector  of  corn  returns,  when  any 
yacancy  takes  place  in  the  office,  shall  be 
appointed  by  the  Board  of  Trade,  at  such 
salary  or  remuneration,  payable  out  of 
moneys  provided  by  Parhament,  as  they 
may  with  the  approval  of  the  Com- 
missioners of  Her  Majesty's  Treasury 
from  time  to  time  determine,  and  the 
place  for  the  delivery  of  the  returns  shall 
be  provided  and  notified  either  by  the 
inspector  or  the  Board  of  Trade,  as 
determined  by  the  Board  of  Trade. 

17.  Any  fine  under  this  Act  may  be  re- 
covered in  manner  provided  by  the  Summary 
Jurisdiction  (England)  Acts,  and  shall  be  paid 
into  Her  Majesty's  Exchequer  in  such  manner 
as  the  Lords  Commissioners  of  Her  Majesty's 
Treasury  may  direct. 

18.  In  this  Act,  unless  the  context  otherwise 
requires, — 

The  expression  **  British  com  "  means  wheat, 
barley,  and  oats,  the  produce  of  the  United 
Kingdom,  the  Channel  Islands,  or  the  Isle 
of  Man,  and  any  such  wheat,  barley,  or 
oats  is  in  this  Act  referred  to  as  a  sort  of 

•  British  corn : 

The  expression  "prescribed**  means  pre- 
scribed by  regulations  of  the  Board  of 


Trade  under  this  Act  for  the  time  being  in 
force : 

The  expression  ''person*'  includes  a  body 
of  persons,  corporate  or  unincorporate  : 

The  expression  "  bought "  means  the  agree- 
ment to  buy,  whether  made  by  sale-note, 
or  otherwise,  and  irrespective  of  actual 
delivery  in  pursuance  thereof. 

19.  The  Acts  set  forth  in  the  schedule  to  this 
Act  are  hereby  repealed  as  from  the  com- 
mencement of  this  Act  to  the  extent  in  the 
third  column  of  that  schedule  mentioned; 
provided  that — 

(1.)  This  repeal  shall  not  affect  anything 
duly  done  or  suffered  in  pursuance  of  the 
Acts  hereby  repealed ; 
(2.)  This  repeal  shall  not  affect  any  returns 
made  or  average  of  prices  published  before 
the  commencement  of  this  Act,  and  such 
returns  and  average  prices  shall  be  dealt 
with  in  like  manner  as  if  they  had  been 
made  and  published  in  pursuance  of  this 
Act; 
(3.)  This  repeal  shall  not  affect  the  persons 
who  at  the  commencement  of  this  Act 
hold  the  offices  of  inspectors  of  com  returns 
mentioned  in  sections  twelve,  fourteen, 
and  twenty-two  of  the  first  Act  mentioned 
in  the  said  schedule,  and  those  persons, 
w^hile  they  continue  to  hold  office,  shall  be 
inspectors  of  corn  returns  under  this  Act; 
ana  the  above-mentioned  sections,  and 
also  sections  thirteen,  thirty-six,  thirty- 
seven,  and  thirty-eight  of  the  said  Act, 
shall  continue  in  force  so  far  as  regards 
the  persons  aforesaid  respectively. 
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SCHEDULE. 
Repeax  of  Acts. 


Session  and  Chapter. 


5  A  6  Vict.  c.  14. 
27  A  28  Yict.  c.  87. 


6  A  7  Will.  4.  c.  71. 


Extent  of  Repeal. 


An  Act  to  amend  the  laws  for  the  importation 

of  corn. 
An  Act  to  amend  the  law  relating  to  publication 

of  accounts  of  com  imported,  and  to  returns 

of  purchases  and  sales  of  com. 
An  Act  for  the  commutation  of  tithes  in  England 

and  Wales. 


Th6  whole  Act. 
The  whole  Act. 


Section  fifty-six. 
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ABSTBACT  OP  TH£  ENACTMENTS. 

I. — Pebliminart. 

1.  Short  title;  commencement;  extent, 

II. — DBnNinoNs. 

2.  Definition  of  settlement,  tenamifor  life,  ^o, 

m. — Sale;  Enpbanchisement ;  Exchange;  Fabtitiok. 
Oenercd  Powers  and  Regulations, 

3.  Towers  to  tenant  for  life  to  seU,  ^e. 

4.  Begulaiions  respecting  sale,  enfranchisemenit  exchange^  andpariUion. 

Special  Powers, 

5.  Transfer  of  incuvnbranees  on  land  sold,  ^e, 

IV.— Leases. 
General  Powers  and  BegtdaHons, 

6.  Potoerfor  tenant  for  life  to  lease  for  ordinary  or  building  or  mining  purposes, 

7.  Regulations  respecting  leases  generdU/y. 

Building  and  Mining  Leases, 

8.  Begulaiions  respecting  building  leases, 

9.  Begulaiions  respecting  m^ninq  leases, 

10.  VariaJtion  of  building  or  mining  lease  according  to  eireumstanees  of  district. 

11.  Part  of  mining  rent  to  be  set  aside. 

Special  Powers, 

12.  Leasing  powers  for  special  objects* 

Surrenders, 

13.  Surrender  and  new  grant  of  leases. 

Copyholds. 

14.  Power  to  grant  to  copyholders  licences  for  leasing. 

Y, — Sales,  Leases,  and  othee  Disposiiiohs. 
Mansion  and  Park. 

15.  Bestriction  cls  to  mansion  house,  park,  fc. 

Streets  and  Open  Spaces, 

16.  Dedication  for  streets,  open  spaces,  ^c. 

Surface  and  Minerals  apart  " 

17.  Separate  dealing  with  surface  and  minerals,  with  or  wOhout  waylea/oeit  ^. 

Mortgage. 

18.  Mortgage  for  egudUby,  money,  ifc. 
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Undivided  Share, 

19.  Concwrrenee  in  exercise  of  powers  as  to  widvvided  share, 

# 

Conveyance, 

20.  Completion  of  sale,  lease,  SfCy  hy  cofweyance. 

YI. — iNYfSTUENT  OB  OTHEB  APPLICATION  OP  CAPITAL  TfiUST  MONEY. 

21.  Capital  money  wider  Act;  iwoestment,  ^c.  by  trustees  or  Court, 

22.  Bt^lations  respectvng  investment,  devolution,  and  income  of  securities,  ^c, 

23.  Investment  in  land  in  EngUmd. 

24i,  Settlement  of  land  purchased,  taken  in  eoochange,  Sfc, 

VII. — Ihpsovehekts. 
Improvements  with  Capital  Trust  Money, 

25.  Description  of  improvements  auihorized  hy  Act. 

26.  Approval  hy  Land  Commissioners  of  scheme  for  improvement  and  payment  thereon, 

27.  Concurrence  in  improvements. 

28.  Obligation  on  tenant  for  life  and  successors  to  maintain,  insure,  fc. 

Execution  and  Repair  of  Improvemenis, 

29.  Protection  as  regards  waste  in  eaeeution  and  repair  of  improvements. 

Improvement  of  Land  Act,  1864. 

30.  Extension  o/  27  ^  28  Vict,  c  114.  s.  9. 

Vni.— Cohtracts. 

31.  Tower  for  Uenantfor  life  to  enter  into  contracts, 

IX. — MlSGELLANBOUS  FbOVISIOHS. 

32.  AMlication  of  money  in  Court  under  Lands  OUwLSes  and  oGier  Acts, 
S3.  Applicaiion  of  money  in  hands  of  trustees  under  powers  of  setiknnent 

34.  Application  of  money  paid  for  Uase  or  reversion, 

35.  Cutting  and  sale  of  timber,  and  part  of  proceeds  to  be  set  aside, 

36.  Froceedings  for  protection  or  recovery  of  land  settted  or  claimed  as  setUed. 

37.  Heirlooms, 

X. — ^Tbubtbes. 

38.  Appointment  of  trustees  by  Court. 

39.  Number  of  trustees  to  act. 

40.  Trustees  receipts, 

41.  Protection  of  each  trustee  individuaiUy, 

42.  Protection  of  trustees  generally, 

43.  Trustees  revmbursement 

44.  Eeference  of  differences  to  Court, 

45.  Notice  to  trustees. 

XI. — GOTTBT ;  LaITD  GOMXI8SIOIISR8  ;  FSOOEDITBB. 

46.  BeguUUions  respecting  payments  into  Court,  applications,  ^c. 

47.  Paym>ent  of  costs  out  of  settled  property, 

48.  Constitution  of  Land  Commissioners ;  their  powers,  ^0, 

49.  Filing  of  eertftficates,  ^c  of  OommMsioners, 

XII. — Bestbictioks,  Satikgs,  and  General  PROYistONs. 

50.  Povoers  not  assignable  ;  central  not  to  exercise  powers  void, 

51.  ProhibUion  or  Umiiation  agaimt  etoerdse  of  powers,  void. 
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52.  Provision  agaitist  forfeiture. 

53.  Tenant  for  life  trustee  for  all  parties  interested. 

54.  General  protection  of  purchasers,  Sfc. 

55.  Exercise  of  powers;  li7nitation  of  provisions,  8fc. 

56.  Saving  for  other  powers. 

57.  Additional  or  larger  powers  hy  settlemenU 

XIII. — Limited  Owners  generally. 

58.  Enumeration  of  other  limited  owners  to  have  powers  of  ienatU  for  life. 

XIV.— Infants  ;  Married  Women  ;  Lunatics. 

59.  Infant  absohUely  entitled  to  he  as  tenant  for  life. 

60.  TenarU  for  life,  infant. 

61.  Married  woman,  ho%o  to  he  affected. 

62.  Tenant  for  life,  hinatic, 

XV.— Settlement  by  way  op  Trusts  for  Sale. 

63.  Provision  for  case  of  trust  to  seU  and  re-invest  in  land. 

XVI. — Eepeals. 

64.  Repeal  of  enactments  in  schedule. 

XVn.— Ireland. 

65.  ModifioaJbUmB  respecting  Ireland. 
Schxdulb. 


An  Act  for  {jeusilitating  Sales,  Leases,  and 
other  dispositions  of  Settled  Land, 
and  for  promoting  the  execution  of 
Improvements  thereon. 

(10th  August  1882.) 

Be  it  enacted  by  the  Qneen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  Spiritnal  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

I.— Preliminary. 

I. — (1.)  This  Act  maybe  cited  as  the  Settled 
Land  Act,  1882. 

(2.)  This  Act,  except  where  it  is  otherwise 
expressed,  shall  commence  and  take  effect  from 
and  immediately  after  the  thirtv-fibrst  day  of 
December  one  thousand  eight  hundred  and 
eighty-two,  which  time  is  in  this  Act  referred 
to  as  the  commencement  of  this  Act. 

(3.)  This  Act  does  not  extend  to  Scotland. 

II.— Dehnitions. 

2.— (1.)  Any  deed,  will,  agreement  for  a 
setdement,  or  other  agreement,  covenant  to 
surrender,  copy  of  oovt  roll,  Act  of  Parlia- 
ment, or  other  instrument,  or  any  number  of 


instruments,  whether  made  or  passed  before  or 
after,  or  partly  before  and  partly  after,  the 
commencement  of  this  Act,  under  or  by  virtae 
of  which  instrument  or  instruments  any  land, 
or  any  estate  or  interest  in  land,  stands  for  the 
time  being  limited  to  or  in  trust  for  any  persoiB 
by  way  of  succession,  creates  or  is  for  purposes 
of  this  Act  a  settlement,  and  is  in  this  Act 
referred  to  as  a  settlement,  or  as  the  settlement, 
as  the  case  requires. 

(2.)  An  estate  or  interest  in  remaiDder  or 
reversion  not  disposed  of  by  a  settlement,  and 
reverting  to  the  settlor  or  descending  to  the 
testator's  heir,  is  for  purposes  of  this  Act  an 
estate  or  interest  coming  to  the  settlor  or  heir 
under  or  by  virtue  of  the  settlement,  and  com- 
prised in  the  subject  of  the  settlement. 

(3.)  Land,  and  any  estate  or  interest  therdn, 
which  is  the  subject  of  a  settlement,  is  for  par- 
poses  of  this  Act  settled  land,  and  is,  in  rdakon 
to  the  settlement,  referred  to  in  this  Act  as  the 
settled  land. 

(4!.)  The  determination  of  the  question 
whether  land  is  settled  land,  for  purposes  of 
this  Act,  or  not,  is  f^vemed  by  tne  state  of 
fkcts,  and  the  limitations  of  the  settlement,  at 
the  time  of  the  settlement  taking  effect. 

(5.)  The  person  who  is  for  the  time  being, 
under  a  settlement,  beneficially  entitled  to 
possession  of  settled  land,  for  his  life,  is  for 
purposes  of  this  Act  the  tenant  for  life  of  tiiai 
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land,  and  the  tenant  for  life  under  that  settle- 
ment. 

(6.)  If,  in  any  case,  there  are  two  or  more 
persons  so  entitled  as  tenants  in  common,  or 
as  joint  tenants,  or  for  other  concurrent  estates 
or  interests,  they  together  constitute  the  tenant 
for  life  for  purposes  of  this  Act. 

(7.)  A  person  being  tenant  for  life  within 
the  foregoing  definitions  shall  be  deemed  to  be 
such  notwithstanding  that,  under  the  settle- 
ment or  otherwise,  the  settled  land,  or  his  estate 
or  interest  therein,  is  incumbered  or  charged 
in  any  manner  or  to  any  extent. 

(8.)  The  persons,  if  any,  who  are  for  the 
time  being,  under  a  settlement,  trustees  with 
power  of  sale  of  settled  land,  or  with  power  of 
consent  to  or  approval  of  the  exercise  of  sach 
a  power  of  sale,  or  if  under  a  settlement  there 
are  no  such  trustees,  then  the  persons,  if  any, 
for  the  time  being,  who  are  by  the  settlement 
declared  to  be  trustees  thereof  for  purposes  of 
this  Act,  are  for  purposes  of  this  Act  trustees 
of  the  settlement. 

(9.)  Capital  money  arising  imder  this  Act, 
and  receivable  for  the  trusts  and  purposes  of 
the  settlement,  is  in  this  Act  referred  to  a<< 
capital  money  arising  under  this  Act. 

(10.)  In  this  Act— 

(i.)  Land  includes  incorporeal  hereditaments, 
also  an  undivided  share  in  land ;  income  in- 
cludes rents  and  profits ;  and  possession  in- 
cludes receipt  of  income  : 

(ii.)  Bent  includes  yearly  or  other  rent,  and 
toll,  duty,  royalty,  or  other  reservation,  by  the 
acre,  or  the  ton,  or  otherwise ;  and,  in  relation 
to  rent,  payment  includes  delivery ;  and  fine 
includes  premium  or  fore-gift,  and  any  pay- 
ment, consideration,  or  benefit  in  the  nature 
of  a  fine,  premium,  or  fore-gift : 

(iii.)  Building  purposes  include  the  erecting 
and  the  improving  or,  and  the  adding  to,  and 
the  repairmg  of  buildings ;  and  a  building 
lease  is  a  lease  for  any  building  purposes  or 
purposes  connected  therewith : 

(iv.)  Mines  and  minerals  mean  mines  and 
minerals  whether  already  opened  or  in  work 
or  not,  and  include  all  minerals  and  substances 
in,  on,  or  under  the  land,  obtainable  by  under- 
ground or  by  surface  working;  and  mining 
purposes  include  the  sinking  and  searching 
for,  winning,  working,  getting,  making  mer- 
chantable, smelting  or  otherwise  converting . 
or  working  for  the  purposes  of  any  manu- 
facture, carrying  away,  and  disposing  of  mines 
and  minerals,  in  or  under  the  settled  land,  or 
any  other  land,  and  the  erection  of  buildings, 
and  the  execution  of  engineering  and  other 
works,  suitable  for  those  purposes  ;  and  a 
mining  lease  is  a  lease  for  any  mining  pur- 
poses or  purposes  connected  therewith,  and 


includes  a  grant  or  licence  for  any  mining 
purposes: 

(v.)  Manor  includes  lordship,  and  reputed 
manor  or  lordship : 

(vi.)  Steward  includes  deputy  steward,  or 
other  proper  officer,  of  a  manor  -. 

(vii.)  Will  includes  codicil,  and  other  testa- 
mentary instrument,  and  a  writing  in  the 
nature  of  a  will : 

(viii.)  Securities  include  stocks,  funds,  and 
shares: 

(ix.)  Her  Majesty's  High  Court  of  Justice  is 
referred  to  as  the  Court : 

(x.)  The  Land  Commissioners  for  England 
as  constituted  by  this  Act  are  referred  to  as 
the  Land  Commissioners : 

(xi.)  Person  includes  corporation. 

III. — Sale;  Enfranchisehent ;  Exchange; 

Partition. 

General  Fowers  and  Begulatuma. 

3.  A  tenant  for  life — 

(i.)  May  sell  the  settled  land,  or  any  part 
thereof,  or  any  easement,  right,  or  privi- 
lege of  any  kind,  over  or  in  relation  to  the 
same;  and 

(ii.)  Where  the  settlement  comprises  a 
manor, — ^may  sell  the  seig^ory  of  any 
freehold  land  within  the  manor,  or  the 
freehold  and  inheritance  of  any  copyhold 
or  customary  land,  parcel  of  the  manor, 
with  or  without  any  exception  or  reserva- 
tion of  all  or  any  mines  or  minerals,  or  of 
any  rights  or  powers  relative  to  mining 
purposes,  so  as  in  every  such  case  to  effect 
an  enfranchisement ;  and 

(iii.)  May  make  an  exchange  of  the  settled 
land,  or  any  part  thereof,  for  other  land, 
including  an  exchange  in  consideration 
of  money  paid  for  equality  of  exchange ; 
and 

(iv.)  Where  the  settlement  comprises  an 
undivided  share  in  land,  or,  imder  the 
settlement,  the  settled  land  has  come  to 
be  held  in  undivided  shares, — may  concur 
in  making  partition  of  the  entirety,  in- 
cluding a  partition  in  consideration  of 
money  paid  for  equality  of  partition. 

4. — (1.)  Every  sale  shall  be  made  at  the  best 
price  that  can  reasonably  be  obtained. 

(2.)  Every  exchange  and  every  partition 
shall  be  made  for  the  best  consideration  in 
land  or  in  land  and  money  that  can  reasonably 
be  obtained. 

(3.)  A  sale  may  be  made  in  one  lot  or  in 
several  lots,  and  either  by  auction  or  by  private 
contract. 

(4.)  On  a  sale  the  tenant  for  life  may  fix 
reserve  biddings  and  buy  in  at  an  auction. 
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(5.)  A  sale,  exchange,  or  partition  may  be 
made  eubject  to  any  stipulations  respecting 
title,  or  evidence  of  title,  or  other  things. 

(6.)  On  a  sale,  exchange,  or  partition,  any 
restriction  or  reservation  witn  respect  to 
building  on  or  other  user  of  land,  or  with 
respect  to  mines  and  minerals,  or  with  respect 
to  or  for  the  purpose  of  the  more  beneficial 
working  thereof,  or  with  respect  to  any  other 
thin^,  may  be  imposed  or  reserved  and  made 
bindmg,  as  far  as  the  law  permits,  by  cove- 
nant, condition,  or  otherwise,  on  the  tenant 
for  life  and  the  settled  land,  or  any  part 
thereof,  or  on  the  other  party  and  any  Land 
sold  or  given  in  exchange  or  on  partition  to 
him. 

(7.)  An  enfranchisement  may  be  made  with 
or  without  a  re-grant  of  any  ri^ht  of  common 
or  other  ric'ht,  easement,  or  privilege  thereto- 
fore appendant  or  appurtenant  to  or  held  or 
enjoyed  with  the  lana  enfranchised,  or  reputed 
so  to  be. 

(8.)  Settled  land  in  England  shall  not  be 
given  in  exchange  for  land  out  of  England. 

Special  Powers. 

5.  Where  on  a  sale,  exchange,  or  partition 
there  is  an  incumbrance  affecting  land  sold  or 
given  in  exchange  or  on  partition,  the  tenant 
toT  life,  with  the  consent  of  the  incumbrancer, 
may  charge  that  incumbrance  on  any  other 
part  of  the  settled  land,  whether  already 
charged  therewith  or  not,  in  exoneration  of 
the  part  sold  or  so  given,  and,  by  oonveyance 
of  the  fee  simple,  or  other  estate  or  interest 
the  subject  of  the  settlement,  or  by  creation 
of  a  term  of  years  in  the  settled  land,  or 
otherwise,  make  provision  accordingly. 

IV. — Leases. 
General  Powers  and  BeguUUione. 

6.  A  tenant  for  life  may  lease  the  settled 
land,  or  any  part  thereof,  or  any  easement^ 
riffht,  or  privilege  of  any  kind,  over  or  in 
relation  to  the  same,  for  any  purpose  whatever, 
whether  involving  waste  or  not,  for  any  term 
not  exceeding — 

(i.)  In  case  of  a  building  lease,  ninety-nine 

years : 
(ii.)  In  case  of  a  mining  lease,  sixty  years : 
(iii.)  In  case  of  any  other  lease,  twenty-one 

years. 

7. — (1.)  Every  lease  shall  be  by  deed,  and 
be  made  to  take  effect  in  possession  not  later 
than  twelve  months  after  its  date. 

(2.)  Every  lease  shall  reserve  the  best  rent 
that  can  reasonably  be  obtained,  regard  being 
had  to  any  fine  taken,  and  to  any  money  laid 
out  or  to  be  laid  out  for  the  benefit  of  the 


settled  land,  and  generally  to  the  drcimistAiices 
of  the  case. 

(3.)  Every  lease  shall  contain  a  coveoant  hj 
the  lessee  for  payment  of  the  rent,  and  a  con- 
dition of  re-entry  on  the  rent  not  being  udd 
within  a  time  therein  specified  not  exoeemng 
thirty  days. 

(4.)  A  counterpart  of  every  lease  shall  be 
executed  by  the  lessee  and  delivered  to  the 
tenant  for  life ;  of  which  execution  and  delivery 
the  execution  of  the  lease  by  the  tenant  fmr  life 
shall  be  sufficient  evidence. 

(5.)  A  statement,  contained  in  a  lease  or  in 
an  indorsement  thereon,  signed  by  the  tenant 
for  life,  respecting  any  matter  of  fact  or  of 
calculation  under  this  Act  in  relation  to  the 
lease,  shall,  in  favour  of  the  lessee  and  of  thoee 
claiming  under  him,  be  sufficient  evidence  of 
the  matter  stated. 

Building  and  Mining  Leasee. 

8. — (1.)  Every  building  lease  shall  be  made 
partly  in  consiaeration  of  the  lessee,  or  some 
person  by  whose  direction  the  lease  is  granted, 
or  some  other  person,  having  erected,  or  agree- 
ing to  erect,  buildings,  new  or  additionfll,  or 
having  improved  or  repaired,  or  agreeing  to 
improve  or  repair,  buildings,  or  having  exe- 
cuted, or  a^eeing  to  execute,  on  the  land 
leased,  an  improvement  authorized  by  this 
Act,  for  or  in  connexion  with  building  pur- 
poses. 

(2.)  A  peppercorn  rent  or  a  nominal  or  other 
rent  less  than  the  rent  ultimately  payable, 
may  be  made  payable  for  the  first  five  years  or 
any  less  part  of  the  term. 

(3.)  Wnere  the  land   is  contracted  to  be 

leased  in  lots,  the  entire  amount  of  rent  to  be 

ultimately  payable  may  be  apportioned  among 

the  lots  in  any  manner ;  save  that — 

(i.)  The  annual  rent  reserved  by  any  lease 

shall  not  be  less  than  ten  shillings ;  and 
(ii.)  The  total  amount  of  the  rents  reserred 
on  all  leases  for  the  time  being  granted 
shall  not  be  less  than  the  tot^  amoont  of 
the  rents  which,  in  order  that  the  leases 
may  be  in  conformity  with  this  Act,  on^t 
to  DO  reserved  in  respect  of  the  whole  luid 
for  the  time  being  leased ;  and 
(iii.)  The  rent  reserved  by  any  lease  shall 
not  exceed  one  fifth  part  of  die  fnll 
annual  value  of  the  land  comprised  in 
that  lease  with  the  buildings  thereon  when 
completed. 

9.  (1.)  In  a  mining  lease — 

(i.)  The  rent  may  be  made  to  be  ascer- 
tainable by  or  to  vary  according  to  the 
acreage  worked,  or  by  or  according  to  the 
quantities  of  any  mineral  or  sobsta&ce 
gotten,   made   merchantable,  converted. 
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oarried  away,  or  disposed  of,  in  or  from 
the  settled  umd,  or  any  other  land,  or  by 
or  according  to  any  facilities  giren  in  that 
behalf;  and 
(ii.)  A  fixed  or  TwiniTnwtn  rent  may  be  made 
nayable,  with  or  withont  power  for  the 
lessee,   in  case    the   rent,   according  to 
acreage  or  quantity,  in  any  specked  period 
does  not  prodnce  an  amount  eonal  to  the 
fixed  or  minimum  rent,  to  maJce  up  the 
deficiency   in    any  snbseqaent   specified 
period,  free  of  rent  other  than  the  fixed  or 
minimum  rent. 
^  (2.)  A  lease  may  be  made  partiy  in  con- 
sideration of  the  lessee  having  executed,  or  his 
agreeing  to  execute,  on  the  land  leased,  an 
improvement  authorised  by  this  Act,  for  or  in 
connexion  with  mining  purposes. 

10. — (1.)  Where  it  is  shown  to  the  Court 
with  respect  to  the   district   in  which  any 
settled  land  is  situate,  either — 
(i.)  That  it  is  the  custom  for  land  therein  to 
be    leased   or   granted   for  building   or 
mining  purpNoees  for  a  longer  term  or  on 
other  conditions  than  the  term  or  condi- 
tions specified  in  that  behalf  in  this  Act, 
or  in  peipetuity ;  or 
(iL)  That  it  is  difficult  to  make  leases  or 
grants  for  building  or  mining  purposes  of 
land  therein,  except  for  a  longer  term  or 
on  other  conditions  than  the  term  and 
conditions  specified  in  that  behalf  in  this 
Act,  or  except  in  perpetuity ; 
the  Gomt  may,    if  it  thinks  fit,  authorize 
generally  the  tenant  for  life  to  make  from 
time  to  time  leases  or  grants  of  or  affecting 
the   settled   land  in   that  district   or  parts 
thereof,  for  any  term  or  in  perpetuity,  at  fee- 
farm  or  other  rente,  secured  by  condition  of 
re-entry,  or  otherwise,  as  in  tne  order  of  the 
Court  expressed,  or  may,  if  it  thinks  fit,  autho- 
rise the  tenant  for  life  to  make  any  such  lease 
or  grant  in  any  particular  case. 

(2.)  Thereupon  the  tenant  for  life,  and  sub- 
ject to  any  direction  in  the  order  of  the  Court 
to  the  contrary,  each  of  his  successors  in  title 
being  a  tenant  for  life,  or  having  the  powers  of 
a  tenant  for  life  under  this  Act,  may  make  in 
any  case,  or  in  the  particular  case,  a  lease  or 
grant  of  or  affecting  the  settled  la^,  or  part 
thereof,  in  conformi^  with  the  order. 

11.  Under  a  mining  lease,  whether  the  mines 
or  minerals  leased  are  already  opened  or  in 
work  or  not,  unless  a  contrary  intention  is 
expressed  in  the  settlement,  there  shall  be 
from  time  to  time  set  aside,  as  capital  money 
arising  under  this  Act,  part  of  the  rent  as 
follows,  namely, — ^where  the  tenant  for  life  is 


impeachable  for  waste  in  respect  of  minerals, 
three  fourth  parts  of  the  rent,  and  otherwise 
one  fourth  part  thereof,  and  in  every  such  case 
the  residue  of  the  rent  shall  go  as  rents  and 
profits. 

Special  Powers. 

12.  The  leasing  power  of  a  tenant  for  life 
extends  to  the  making  of-— 

(i.)  A  lease  for  giving  efibct  to  a  contract 
entered  into  by  any  of  his  pi>Miece8sors  in 
title  for  making  a  lease,  which,  if  made  by 
the  predecessor,  would  have  been  binding 
on  the  successors  in  title ;  and 

(ii.)  A  lease  for  giving  effect  to  a  covenant 
of  renewal,  performance  whereof  could  be 
enforced  against  the  owner  for  the  time 
being  of  the  settled  land;  and 

(iii.)  A  lease  for  confirming,  as  far  as  may 
be,  a  previous  lease,  oeing  void  or 
voidable ;  but  so  that  every  lease,  as  and 
when  confirmed,  shall  be  such  a  lease  as 
might  at  the  date  of  the  original  lease 
have  been  lawfully  granted,  under  this 
Act,  ^  or  otherwise^  as  the  case  may 
require. 

Swrendera, 

13.— (1.)  A  tenant  for  life  may  accept,  with 
or  without  consideration,  a  surrender  of  any 
lease  of  settled  land,  whether  made  under  this 
Act  or  not,  in  respect  of  the  whole  land  leased, 
or  any  pwrt  thereof,  with  or  without  an  ex- 
ception of  all  or  any  of  the  mines  and  minerals 
therein,  or  in  respect  of  mines  and  minerals,  or 
any  otthem. 

(2.)  On  a  surrender  of  a  lease  in  respect  of 
part  onlv  of  the  land  or  mines  and  mmerals 
leased,  the  rent  may  be  apportioned. 

(3.)  On  a  surrender,  the  tenant  for  life  may 
make  of  the  land  or  mines  and  minerals  sur- 
rendered, or  of  any  part  tiiereof,  a  new  or 
other  lease,  or  new  or  other  leases  in  lots. 

(4.)  A  new  or  other  lease  may  comprise 
additional  land  or  mines  and  minerals,  and 
may  reserve  any  apportioned  or  other  rent. 

(5.)  On  a  surrender,  and  the  making  of  a 
new  or  other  lease,  whether  for  the  same  or 
for  any  extended  or  other  term,  and  whether 
or  not  subject  to  the  same  or  to  any  other 
covenants,  provisions,  or  concUtions,  the  value 
of  the  lessee's  interest  in  the  lease  surrendered 
may  be  taken  into  account  in  the  determination 
of  the  amount  of  the  rent  to  be  reserved,  and 
of  any  fine  to  be  taken,  and  of  the  nature  of 
the  covenants,  provisions,  and  conditions  to  be 
inserted  in  the  new  or  other  lease. 

(6.)  Every  new  or  other  lease  shall  be  in 
conformity  with  this  Act. 
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Copyholds. 

14. — (1.)  A  tenant  for  life  may  grant  to  a 
tenant  of  copyhold  or  customary  land,  parcel 
of  a  manor  comprised  in  the  settlement,  a 
licence  to  make  any  such  lease  of  that  land,  or 
of  a  specified  part  thereof,  as  the  tenant  for 
life  is  by  this  Act  empowered  to  make  of  free- 
hold land. 

(2.)  The  licence  may  fix  the  annual  value 
whereon  fines,  fees,  or  other  customary  pay- 
ments are  to  be  assessed,  or  the  amount  of 
those  fines,  fees,  or  pajrments. 

(3.)  The  licence  shall  be  entered  on  the  court 
rolls  of  the  manor,  of  which  entry  a  certificate 
in  writing  of  the  steward  shall  be  sufficient 
evidence. 

v.— Sales,  Leases,  and  otheb  Dispositions. 
Mcmdon  and  Farlc. 

15.  Notwithstanding  anything  in  this  Act, 
the  principal  mansion  house  on  any  settled 
land,  and  the  demesnes  thereof,  and  other 
lands  usually  occupied  therewith,  shall  not  be 
sold  or  leased  by  the  tenant  for  life,  without 
the  consent  of  the  trustees  of  the  settlement, 
or  an  order  of  the  Court. 

Streets  and  open  Spaces. 

16.  On  or  in  connexion  with  a  sale  or  grant 
for  building  purposes,  or  a  building  lease, 
the  tenant  for  life,  for  the  general  benefit  of 
the  residents  on  the  settled  land,  or  on  any 
part  thereof, — 

(i.)  May  cause  or  require  anj  parts  of  the 
settled  land  to  be  appropriated  and  laid 
out  for  streets,  roaas,  paths,  squares, 
gardens,  or  other  open  spaces,  for  the  use, 
gratuitously  or  on  payment,  of  the  public 
or  of  individuals,  with  sewers,  drains, 
watercourses,  fencing,  paving,  or  other 
works  necessary  or  proper  in  connexion 
therewith;  and 

(ii.)  May  provide  that  the  parts  so  appro- 
priated shall  be  conveyed  to  or  vested  in 
the  trustees  of  the  settlement,  or  other 
trustees,  or  any  company  or  public  body, 
on  trusts  or  subject  to  provisions  for 
securing  the  continued  appropriation 
thereof  to  the  purposes  aforesaid,  and  the 
continued  repair  or  maintenance  of  streets 
and  other  places  and  works  aforesaid, 
with  or  without  provision  for  appointment 
of  new  trustees  when  required ;  and 

(iii.)  May  execute  any  general  or  other  deed 
necessary  or  proper  for  giving  effect  to 
the  provisions  of  this  section  (which  deed 
may  be  inrolled  in  the  Central  Office  of 
the  Supreme  Court  of  Judicature),  and 
thereby  declare  the  mode,  terms,  and  con- 
ditions   of   the    appropriation,    and    the 


manner  in  which  and  the  persons  by  whom 
the  benefit  thereof  is  to  be  enjoyed,  ud 
the  nature  and  extent  of  the  privileges 
and  conveniences  granted. 

Surf 04^  and  Minerals  apart. 

17. — (1.)  A  sale,  exchange,  partition,  or 
mining  lease,  may  be  made  eitker  of  land, 
with  or  without  an  exception  or  reservatioii  of 
all  or  any  of  the  mines  and  minerals  therein, 
or  of  any  mines  and  minerals,  and  in  anj 
such  case  with  or  without  a  grant  or  reser- 
vation of  powers  of  working,  wayleaves  or 
rights  of  way,  rights  of  water  and  drainage, 
and  other  powers,  easements,  rights,  and 
privileges  for  or  incident  to  or  connected  with 
mining  purposes,  in  relation  to  the  settled 
land,  or  any  part  thereof,  or  any  other  land. 

(2.)  An  exchange  or  partition  may  be  made 
subject  to  and  in  consideration  of  l^e  reser- 
vation of  an  undivided  share  in  mines  or 
minerals. 

Mortgage. 

18.  Where  money  is  required  for  enfran- 
chisement, or  for  equality  of  exchange  or 
partition,  the  tenant  for  life  may  raise  the 
same  on  mortgage  of  the  settled  land,  or  of 
any  part  thereof,  by  conveyance  of  the  fee 
simple,  or  other  estate  or  interest  the  subject 
of  tne  settlement,  or  bv  creation  of  a  term  of 
years  in  the  settled  land,  or  otherwise,  and  the 
money  raised  shall  be  capital  money  arising 
under  this  Act. 

Undivided  Share. 

19.  Where  the  settled  land  compriseB  an 
undivided  share  in  land,  or,  under  the  settle- 
ment, the  settled  land  has  come  to  be  held  in 
undivided  shares,  the  tenant  for  life  of  an  on- 
divided  share  may  join  or  cononr,  in  any 
manner  and  to  any  extent  necessary  or  proper 
for  any  purpose  of  this  Act,  with  any  person 
entitled  to  or  having  power  or  right  of  disposi- 
tion of  or  over  another  undivided  share. 

Conveyance. 

20.--(l.)  On  a  sale,  exchange,  partition, 
lease,  mortgage,  or  charge,  the  tenant  for  life 
may,  as  regaras  land  sold,  given  in  exchange 
or  on  partition,  leased,  mortgsiged,  orchaived, 
or  intended  so  to  be,  including  copyhold  or 
customary  or  leasehold  land  vested  in  trustees, 
or  as  regards  easements  or  other  ri^te  or 
privileges  sold  or  leased,  or  intended  so  to  be, 
convey  or  create  the  same  by  deed,  for  the 
estate  or  interest  the  subject  of  the  settlement, 
or  for  any  less  estate  or  interest,  to  the  uses 
and  in  the  manner  requisite  for  giving  effect  to 
the  sale,  exchange,  partition,  lease,  mortgage, 
or  charge. 


CHAP.  38.] 


45  &  46  VICTORIA,  1882. 


97 


(2.)  Sach  a  deed,  to  the  extent  and  in  the 
manner  to  and  in  which  it  is  expressed  or 
intended  to  operate  and  can  operate  under  this 
Act,  is  effectual  to  pass  the  land  conveyed,  or 
the  easements,  rignts,  or  privileges  created, 
discharged  from  all  the  limitations,  powers, 
and  provisions  of  the  settlement,  and  from  all 
estates,  interests,  and  charges  subsisting  or  to 
arise  thereunder,  but  subject  to  and  with  the 
exception  of — 

(i.)  All  estates,  interests,  and  charges  having 

nriority  to  the  settlement ;  and 
(ii.)  All  such  other,  if  any,  estates,  interests, 
and  charges  as  have  been  conveyed  or 
created  for  securing  money  actually  raised 
at  the  date  of  the  deed ;  and 
(iii.)  All  leases  and  grants  at  fee-farm  rents 
or  otherwise,  and  all  grants  of  easements, 
rights  of  common,  or  other  rights  or 
privileges  granted  or  made  for  value  in 
money  or  money's  worth,  or  agreed  so  to 
be,  before  the  date  of  the  deed,  by  the 
tenant  for  life,  or  by  any  of  his  prede- 
cessors in  title,  or  by  any  trustees  for  him 
or  them,  under  the  settlement,  or  under 
any  statutory  power,  or  being  otherwise 
binding  on  the  successors  in  title  of  the 
tenant  for  life. 

(3.)  In  case  of  a  deed  relating  to  copyhold  or 
customary  land,  it  is  sufficient  that  the  deed 
be  entered  on  the  court  rolls  of  the  manor,  and 
the  steward  is  hereby  required  on  production 
to  him  of  the  deed  to  make  the  proper  entry ; 
and  on  that  production,  and  on  payment  of 
customary  fines,  fees,  and  other  dues  or  pay- 
ments, any  person  whose  title  under  the  deed 
requires  to  be  perfected  by  admittance  shall  be 
admitted  accordingly;  but  if  the  steward  so 
requires,  thero  shall  also  be  prodnced  to  him 
so  much  of  the  settlement  as  may  be  necessary 
to  shew  the  title  of  the  person  executing  the 
deed ;  and  the  same  may,  if  the  steward  thinks 
fit,  be  also  entered  on  the  court  rolls. 

VI. — Investment  ob  other  Application  op 
Capital  Thust  Money. 

21.  Capital  money  arising  under  this  Act, 
subject  to  payment  of  claims  properly  payable 
thereout,  and  to  application  thereof  ror  any 
special  authorized  object  for  which  the  same 
was  raised,  shall,  when  received,  be  invested 
or  otherwise  applied  wholly  in  one,  or  partly 
in  one  and  partly  in  another  or  others,  of  the 
following  modes  (namely) : 

(i.)  In  investment  on  Government  securities, 
or  on  other  securities  on  which  the  trustees 
of  the  settlement  are  by  the  settlement  or 
by  law  authorized  to  invest  trust  money 
of  the  settlement,  or  on  the  security  of  the 
bonds,  mortgages,  or  debentures,  or  in  the 
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purchase  of  the  debenture  stock,  of  any 
railway  company  in  Great  Britain  or 
Ireland  incorporated  by  special  Act  of 
Parliament,  and  having  for  ten  years  next 
before  the  date  of  investment  paid  a  divi- 
dend on  its  ordinary  stock  or  shares,  with 
power  to  vary  the  investment  into  or  for 
any  other  such  securities : 

(ii.)  in  discharge,  purchase,  or  redemption 
of  incumbrances  affecting  the  inheritance 
.of  the  settled  land,  or  other  the  whole 
estate  the  subject  of  the  settlement,  or  of 
land-tax,  rentcharge  in  lieu  of  tithe. 
Crown  rent,  chief  rent,  or  quit  rent, 
charged  on  or  payable  out  of  the  settled 
land: 

(iii.)  In  payment  for  any  improvement  autho- 
rized by  this  Act : 

(iv.)  In  payment  for  equality  of  exchange  or 
partition  of  settled  land : 

(v.)  In  purchase  of  the  seignory  of  any  part 
of  the  settled  land,  being  freehold  land, 
or  in  purchase  of  the  fee  simple  of  any  part 
of  the  settled  land,  being  copyhold  or 
customary  land : 

(vi.)  In  purchase  of  the  reversion  or  free- 
hold in  fee  of  any  part  of  the  settled  land, 
being  leasehold  land  held  for  years,  or 
life,  or  years  determinable  on  life : 

(vii.)  In  purohase  of  land  in  fee  simple,  or  of 
copyhold  or  customary  land,  or  of  lease- 
hold land  held  for  sixty  years  or  more 
unexpired  at  the  time  of  purchase,  subject 
or  not  to  any  exception  or  reservation  of 
or  in  respect  of  mines  or  minerals  therein, 
or  of  or  in  respect  of  rights  or  powers 
relative  to  the  working  of  mines  or 
minerals  therein,  or  in  other  land : 

(viii.)  In  purohase,  either  in  fee  simple,  or 
for  a  term  of  sixty  years  or  more,  of  mines 
and  minerals  convenient  to  be  held  or 
worked  with  the  settled  land,  or  of  any 
easement,  right,  or  privilege  convenient 
to  be  held  with  the  settled  land  for  mining 
or  other  purposes : 

(ix.)  In  payment  to  any  person  becoming 
absolutely  entitled  or  empowered  to  give 
an  absolute  discharge : 

(x.)  In  payment  of  costs,  charges,  and 
expenses  of  or  incidental  to  the  exercise  of 
any  of  the  powers,  or  the  execution  of  any 
of  the  provisions,  of  this  Act : 

(xi.)  In  any  other  mode  in  which  money 
produced  by  the  exercise  of  a  power  of 
sale  in  the  settlement  is  applicable 
thereunder. 

22. — (1.)  Capital  money  arising  under  this 
Act  shfidl,  in  order  to  its  being  invested  or 
applied  as  aforesaid,  be  paid  either  to  the 
trustees  of  the  settlement  or  into  Court,  at  the 
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option  of  the  tenant  for  life,  and  shall  be 
invested  or  applied  by  the  trustees,  or  under 
the  direction  of  the  Court,  as  the  case  may  be, 
accordingly. 

(2.)  The  iiiTcstment  or  other  application  by 
the  trustees  shall  be  made  according  to  the 
direction  of  the  tenant  for  life,  and  in  default 
thereof,  according  to  the  discretion  of  the 
trustees,  but  in  the  last-mentioned  case  subject 
to  any  consent  required  or  direction  given  by 
the  settlement  with  respect  to  the  investment 
or  other  application  by  the  trustees  of  trust 
money  of  the  settlement ;  and  any  investment 
shall  be  in  the  names  or  under  the  control  of 
the  trustees. 

(3.)  The  investment  or  other  application 
under  the  direction  of  the  Court  shall  be  made 
on  the  application  of  the  tenant  for  life,  or  of 
the  trustees. 

(4.)  Any  investment  or  other  application 
shall  not  during  the  life  of  the  tenant  for  life 
l>e  altered  without  his  consent. 

(5.)  Capital  money  arising  under  this  Act 
while  remaining  uninvested  or  unapplied,  and 
securities  on  which  an  investment  of  any  such 
capital  money  is  made,  shall,  for  all  purposes 
of  disposition,  transmission,  and  devolution, 
be  considered  as  land,  and  the  same  shall  be 
held  for  and  go  to  the  same  persons  succes- 
sively, in  the  same  manner  and  for  and  on  the 
.same  estates,  interests,  and  trusts,  as  the  land 
wherefrom  the  money  arises  would,  if  not  dis- 
]30sed  of,  have  been  held  and  have  gone  under 
the  settlement.  . 

(6.)  The  income  of  those  securities  shall  be 
(mid  or  applied  as  the  income  of  that  land,  if 
not  disposed  of,  would  have  been  payable  or 
applicable  under  the  settlement. 

(7.)  Those  securities  may  be  converted  into 
money,  which  shall  be  capital  money  arising 
under  this  Act. 

23.  Capital  money  arising  under  this  Act 
from  settled  land  in  England  shall  not.  be 
applied  in  the  purchase  of  land  out  of  Eng- 
land, unless  the  settlement  expressly  autho- 
rizes the  same. 

24. — (1.)  Land  acquired  by  purchase  or  in 
exchange,  or  on  partition,  shall  be  made  subject 
to  the  settlement  in  manner  directed  in  this 
section. 

(2.)  Freehold  land  shall  be  conveyed  to  the 
nses,  on  the  trusts,  and  subject  to  tne  powers 
and  provisions  which,  under  the  settlement,  or 
bv  reason  of  the  exercise  of  any  power  of 
charging  therein  contained,  are  subsisting  with 
respect  to  the  settled  land,  or  as  near  thereto 
as  circumstances  permit,  but  not  so  as  to 
increase  or  multiply  charges  or  powers  of 
charging. 


(3.)  Copyhold,  customary,  or  leasehold  land 
shall  be  conveyed  to  and  vested  in  the  trustees 
of  the  settlement  on    trusts  and  sabject  to 
powers    and    provisions    correspondmg,  u 
nearly  as  the  law  and  circnmstonoes  permit, 
with  the  uses,  trusts,  powers,  and  pronsions 
to  on  and  subject  to  which  freehold  land  is  to 
be  conveyed  as  aforesaid ;  so  nevertheless  that 
the  beneficial  interest  in  land  held  by  lease  for 
years  shall  not  vest  absolutely  in  a  person  who 
IS  by  the  settlement  made  by  purchase  tenant 
in  tail,  or  in  tail  male,  or  in  tail  female,  and 
who  dies  under  the  &ge  of  twenty-one  yean;, 
but  shall,  on  the  death  of  that  person  under 
that  age,  go  as    freehold  land  conveyed  a& 
aforesaid  would  go. 

(4.)  Land  acqmred  as  aforesaid  maybe  made 
a  substituted  security  for  any  charge  in 
respect  of  money  actually  raised,  and  remain* 
ing  unpaid,  from  which  the  settled  land,  or 
any  part  thereof,  or  any  undivided  ghare 
therein,  has  theretofore  been  released  on  the 
occasion  and  in  order  to  the  completion  of  a 
sale,  exchange,  or  partition. 

(5.)  Where  a  charee  does  not  ofl'ect  the 
whole  of  the  settled  land,  then  the  land 
acquired  shall  not  be  subjected  thereto,  onle^i* 
the  land  is  acquired  eitner  by  pforchase  vitli 
money  arising  from  sale  of  land  which  wa5 
before  the  sale  sub^'ect  to  the  charge,  or  by  an 
exchange  or  partition  of  land  which,  or  an 
undivided  share  wherein,  was  before  the 
exchange  or  partition  subject  to  the  charge. 

(6.)  On  land  being  so  acquired,  any  pen^jn 
who,  by  the  direction  of  the  tenant  for  life,  s<^ 
conveys  the  land  as  to  subject  it  to  any  charge, 
is  not  concerned  to  inquire  whether  or  not  it 
is  proper  that  the  land  should  be  subjected  lo 
the  charge. 

(7.)  The  provisions  of  this  section  referring 
to  land  extend  and  apply,  as  far  as  may  be,  u> 
mines  and  minerals,  and  to  easements,  rigbte, 
and  privileges  over  and  in  relation  to  land. 

YII. — Imfrovbicents. 
Improiiemenis  wUh  Capital  Tru$i  Money- 

25.  Improvements  authorized  by  this  Act 
are  the  making  or  execntion  on,  or  in  con- 
nexion with^  and  for  the  benefit  of  settled 
land,  of  any  of  the  following  works,  or  of  aar 
works  for  any  of  the  following  purposes,  ana 
any  operation  incident  to  or  necessary  or 
proper  in  the  execution  of  any  of  those  irorbi 
or  necessary  or  proper  for  carrying  into  effect 
any  of  those  purposes,  or  for  securing  the  fbH 
benefit  of  any  of  those  works  or  purposes 
(namely) : 
(i.)  Drainage,  including  the  BiraighteniGg< 

widening,  or  deepening  of  drains,  streaas^ 

and  waterconraes : 
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(ii.)  Irrigation;  warping: 

(iii.)  Drains,  pipes,  and  machinery  for  sap- 
ply  and  dista'ibution  of  sewage  as  mannre : 

(iv.)  Embanking  or  weiring  from  a  river  or 
lake,  or  from  the  sea,  or  a  tidal  water : 

(t.)  Groynes;  sea  walls;  defences  against 
water : 

(vi.)  Inclosing;  straightening  of  fences; 
re -division  of  fields : 

(v'ii.)  Reclamation ;  diy  warping : 

(viii.)  Farm  roads  ;  private  roads ;  roads  or 
streets  in  villages  or  towns : 

(ix.)  Clearing;  trenching;  planting: 

(x.)  Cottages  for  labonrors,  farm-servants, 
and  artisans,  employed  on  the  settled 
land  or  not : 

(xi.)  Farmhouses,  offices,  and  out-bnildings, 
and  other  bnildings  for  farm  nnrposes : 

(xii.)  Saw-mills,  scntch-mills,  ana  ptner  mills, 
water-wheels,  engine-houses,  and  kilns, 
which  will  increase  the  value  of  the  settled 
land  for  agricultural  purposes  or  as  wood- 
land or  otherwise : 

(xiii.)  Beservoirs,  tanks,  conduits,  water- 
courses, pipes,  wells,  ponds,  shafts,  dams, 
weirs,  sluices,  and  other  works  and  ma- 
chinery for  supply  and  distribution  of 
water  for  agricultural,  manufacturing,  or 
other  purposes,  or  for  domestic  or  other 
consumption : 

(xiv.)  Tramways ;  railways ;  canals ;  docks : 

(xv.)  Jetties,  piers,  and  landing  places  on 
rivers,  lakes,  the  sea,  or  tidal  waters,  for 
facilitating  transport  of  persons  and  of 
agricultural  stock  and  produce,  and  of 
manure  and  other  things  required  for 
agricultural  purposes,  and  of  minerals,  and 
of  things  required  for  mining  purposes  : 

(zvi.)  Markets  and  market-places : 

(zvii.)  Streets,  roads,  paths,  squares,  gardens, 
or  other  open  spaces  for  tne  use,  gratui- 
tously or  on  payment,  of  the  publio  or  of 
individaals,  or  for  dedication  to  the  public, 
the  same  being  necessary  or  proper  in 
connexion  with  the  conversion  of  land  into 
building  land : 

(xviii.)  Sewers,  drains,  watercourses,  pipe- 
making,  fencing,  paving,  brick-making, 
tile-making,  and  otner  works  necessary  or 
proper  in  connexion  with  any  of  the  objects 
aforesaid: 

(xix.)  Trial  pits  for  mines,  and  other  preli- 
minary works  necessary  or  proper  in  con- 
nexion with  development  of  mines : 

(xx.)  Reconstruction,  enlargement,  or  im« 
provement  of  any  of  those  works. 

26. — (1.)  Where  the  tenant  for  life  is  desirous 
that  capital  money  arising  under  this  Act  shall 
be  appued  in  or  towards  payment  for  an  im« 
provement  authorised  by  this  Act,  he  may 


submit  for  approval  to  the  trustees  of  the 
settlement,  or  to  the  court,  as  the  case  may 
require,  a  scheme  for  the  execution  of  the 
improvement,  showing  the  proposed  expen- 
diture thereon. 

(2.)  Where  the  capital  money  to  be  expended 
is  in  the  hands  of  trustees,  then,  after  a  scheme 
is  approved  by  them,  the  trustees  may  apply 
that  money  in  or  towards  payment  for  the 
whole  or  part  of  any  work  or  operation  com- 
prised in  tne  improvement,  on — 

(i.)  A  certificate  of  the  Land  Commissioners 
certifying  that  the  work  or  operation,  or 
some  specified  part  thereof,  has  been  pro- 
perly executed,  and  what  amount  is  pro- 
perly payable  by  the  trustees  in  respect 
thereor,  which  certificate  shall  be  con- 
clusive in  favour  of  the  trustees  as  an 
authority  and  discharge  for  anv  payment 
made  by  them  in  pursuance  thereof;  or 
on 
(ii.)  A  like  certificate  of  a  competent  engineer 
or  able  practical  surveyor  nominated  by 
the  trustees  and  approved  by  the  Com- 
missioners, or  by  the  Court,  which  certi- 
ficate shall  be  conclusive  as  aforesaid ;  or 
on 
(iii.)  An  order  of  the  Court  directing  or 
authorizing  the  trustees  to  so  apply  a 
specified  portion  of  the  capital  money. 

(3.)  Where  the  capital  money  to  be  expended 
is  in  Court,  then,  after  a  scheme  is  approved 
by  the  Court,  the  Court  may,  if  it  thmks  fit, 
on  a  report  or  certificate  of  the  Commissioners, 
or  of  a  competent  engineer  or  able  practical 
surveyor,  approved  by  the  Court,  or  on  such 
other  evidence  as  the  Court  thinks  sufficient, 
make  such  order  and  ^ive  such  directions  as  it 
thinks  fit  for  the  application  of  that  money,  or 
any  part  thereof,  in  or  towards  payment  for 
the  whole  or  part  of  any  work  or  operation 
comprised  in  tne  improvement. 

27.  The  tenant  for  life  may  join  or  concur 
with  any  other  person  interested  in  executing 
any  improvement  authorized  by  this  Act,  or  in 
contributing  to  the  cost  thereof. 

28.^(1.)  The  tenant  for  life,  and  each  of  his 
successors  in  title  having,  under  the  settle* 
ment,  a  limited  estate  or  interest  only  in  the 
settled  land,  shall,  during  such  period,  if  any, 
as  the  Land  Commissioners  by  certificate  m 
any  case  prescribe,  maintain  and  repair,  at  his 
own  expense,  every  improvement  executed 
tmder  the  foregoing  provisions  of  this  Act, 
and  where  a  building  or  work  in  its  nature 
insurable  against  dami^e  by  fire  is  comprised 
in  the  improvement,  snail  insure  and  keep 
insured  the  same,  at  his  own  expense,  in  suen 
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amount,  if  any,  as  the  Commissioners  by  certi- 
fioate  in  any  case  prescribe. 

(2.)  The  tenant  for  life,  or  any  of  his  successors 
as  aforesaid,  shall  not  cut  down  or  knowingly 
permit  to  be  cut  down,  except  in  proper  thin- 
ning, any  trees  planted  as  an  improvement 
under  the  foregoing  provisions  of  this  Act. 

(3.)  The  tenant  for  life,  and  each  of  his 
successors  as  aforesaid,  shall  from  time  to 
time,  if  required  by  the  Commissioners,  on  or 
without  the  suggestion  of  any  person  having, 
under  the  settlement,  any  estate  or  interest  in 
the  settled  land  in  possession,  remainder,  or 
otherwise,  report  to  the  Commissioners  the 
state  of  every  improvement  executed  under 
this  Act,  and  the  fact  and  particulars  of  fire 
insurance,  if  any. 

(4.)  The  Commissioners  may  vary  any  certi- 
ficate made  by  them  under  this  section,  in  such 
manner  or  to  such  extent  as  circumstances 
appear  to  them  to  require,  but  not  so  as  to 
increase  the  liabilities  of  the  tenant  for  life,  or 
any  of  his  successors  as  aforesaid. 

(5.)  If  the  tenant  for  life,  or  any  of  his  suc- 
cessors as  aforesaid,  fails  in  any  respect  to 
comply  with  the  requisitions  of  this  section,  or 
does  any  act  in  contravention  thereof,  any  per- 
son having,  under  the  settlement,  any  estate 
or  interest  in  the  settled  land  in  possession, 
remainder,  or  reversion,  shall  have  a  right  of 
action,  in  respect  of  that  default  or  act,  against 
the  tenant  for  life ;  and  the  estate  of  the  tenant 
for  life,  after  his  death,  shall  be  liable  to  make 
good  to  the  persons  entitled  under  the  settle- 
ment any  damages  occasioned  by  that  default 
or  act. 

ExeouUon  and  Repair  of  Improvetnents. 

29.  The  tenant  for  life,  and  each  of  his  suc- 
cessors in  title  having,  under  the  settlement,  a 
limited  estate  or  interest  only  in  the  settled 
land,  and  all  persons  employed  by  or  under 
contract  with  the  tenant  Tor  life,  or  any  such 
successor,  may  from  time  to  time  enter  on  the 
settled  land,  and,  without  impeachment  of 
waste  by  any  remainderman  or  reversioner, 
thereon  execute  any  improvement  authorized 
by  this  Act,  or  inspect,  maintain,  and  repair 
the  same,  and,  for  tne  purposes  thereof,  on  the 
settled  land,  do,  make,  and  use  all  acts,  works, 
and  conveniences  proper  for  the  execution, 
maintenance,  repair,  and  use  thereof,  and  get 
and  work  freestone,  limestone,  clay,  sand,  and 
other  substanoes,  and  make  tramways  and  other 
ways,  and  bum  and  make  bricks,  tiles,  and 
other  things,  and  cut  down  and  use  timber  and 
other  trees  not  planted  or  left  standing  for 
phelter  or  ornament. 


Improvement  of  Land  Act,  1864. 

30.  The  enumeration  of  improvements  con- 
tained in  section  nine  of  the  Improvement  of 
Land  Act,  1864,  is  hereby  extended  so  as  to 
comprise,  subject  and  according  to  the  pro- 
visions of  that  Act,  but  only  as  regpards  appli- 
cations made  to  the  Land  Commissioners  after 
the  commencement  of  this  Act,  all  improve- 
ments authorized  by  this  Act. 

VIII. — COOTRACTS. 

31.— (1.)  A  tenant  for  life— 

(i.)  May  contract  to  make  any  sale,  exchange, 

partition,  mortgage,  or  charge ;  and 

(ii.)  May  vary  or  rescind,  with  or  without 

consideration,  the  contract,    in    the  like 

cases  and  manner  in  which,  if  he  were 

absolute  owner  of  the  settled  land,  be  might 

lawfully  vary  or  rescind  the  same,  but  so 

that  the  contract  as  varied  be  in  oonformity 

with  this  Act ;  and  any  such  consideration, 

if  paid  in  money,  shall  be  capital  money 

arising  under  this  Act ;  and 

(iii.)  May  contract  to  make  any  lease ;  and 

in  making  the  lease  may  vary  the  terms, 

with  or  without  consideration,  but  bo  that 

the  lease  be  in  oonformity  with  this  Act ; 

and 

(iv.)  May  accept  a  surrender  of  a  oontract  for 

a  lease,  in  like  manner  and  on  the  like 

terms  in  and  on  which  he  might  accept  a 

surrender  of  a  lease ;  and  thereupon  may 

make  a  new  or  other  contract,  or  new  or 

other  contracts,  for  or  relative  to  a  lease  or 

leases,   in  like  manner  and  on  the  like 

terms  in  and  on  which  he  might  make  a 

new  or  other  lease,  or  new  or  other  leases, 

where  a  lease  had  been  granted ;  and 

(v.)  May  enter  into  a  oontract  for  or  relating 

to  the    execution   of   any    improvement 

authorized  by  this  Act,  and  may  vary  or 

rescind  the  same ;  and 

(vi.)  May,  in  any  other  case,  enter  into  a 

contract  to  do  any  act  for  carrying  into 

effect  any  of  the  purposes  of  this  Act,  and 

may  vary  or  rescind  the  same. 

(2. )  Every  contract  shall  be  binding  on  and 

shall  enure  for  the  benefit  of  the  settled  land, 

and  shall  be  enforceable  against  and  by  every 

successor  in  title  for  the  time  being  of  the 

tenant  for  life,  and  may  be  carried  into  effect 

by  any  such  successor ;  but  so  that  it  may  be 

varied  or  rescinded  by  any  such  successor,  in 

the  like  case  and  manner,  if  any,  as  if  it  had 

been  made  hy  himself. 

(3.)  The  Court  may,  on  the  application  of 
the  tenant  for  life,  or  of  any  such  sacoessor,  or 
of  any  person  interested  in  any  contract,  give 
directions  respecting  the  enforcing,  carrying 
into  effect,  varying,  or  rescinding  tSereof. 
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(4.)  Any  preliminary  contract  under  this 
Act  for  or  relating  to  a  lease  shall  not  form 
part  of  the  title  or  evidence  of  the  title  of  any 
person  to  the  lease,  or  to  the  benefit  thereof. 

IX. — Miscellaneous  Fkoyisioks. 

32.  Where,  under  an  Act  incorporating  or 
applying,  wholly  or  in  part,  the  Lands  Clauses 
Consolidation  Acts,  1845,  1860,  and  1869,  or 
under  the  Settled  Estates  Act,  1877,  or  under 
any  other  Act,  public,  local,  personal,  or  private, 
money  is  at  the  commencement  of  this  Act  in 
Court,  or  is  afterwards  paid  into  Court,  and  is 
liable  to  be  laid  out  in  the  purchase  of  land  to 
be  made  subject  to  a  settlement,  then,  in  addi- 
tion to  any  mode  of  dealing  therewith  autho- 
rized by  the  Act  under  which  the  money  is  in 
Court,  that  money  may  be  invested  or  applied 
as  capital  money  arising  under  this  Act,  on 
the  like  terms,  if  any,  respecting  costs  and 
other  things,  as  nearly  as  circumstances  admit, 
and  (notwithstanding  anything   in  this  Act) 
according  to  the  same  procedure,  as  if  the 
modes  of  investment  or  application  authorized 
by  this  Act  were  authorized  by  the  Act  under 
which  the  money  is  in  Court. 

33.  Where,  under  a  settlement,  money  is  in 
the  hands  of  trustees,  and  is  liable  to  be  laid 
out  in  the  purchase  of  land  to  be  made  subject 
to  the  settlement,  then,  in  addition  to  such 
powers  of  dealing  therewith  as  the  trustees 
have  independently  of  this  Act,  they  may,  at 
the  option  of  the  tenant  for  life,  invest  or 
apply  the  same  as  capital  money  arising  under 
this  Act. 

34.  Where  capital  money  arising  under  this 
Act  is  purchase  money  paid  in  respect  of  a 
loase  for  years,  or  life,  or  years  determinable  on 
Hfo,  or  in  respect  of  any  other  estate  or  interest 
in  land  less  than  the  fee  simple,  or  in  respect 
of  a  reversion  dependent  on  any  such  lease, 
estate,  or  interest,  the  trustees  of  the  settle- 
ment or  the  Court,  as  the  case  may  be,  and  in 
the  case  of  the  Court  on  the  application  of  any 
l>arty  interested  in  that  monev,  may,  notwith- 
standing anything  in  this  Act,  require  and 
cause  the  same  to  bo  laid  out,  invested,  accu- 
mulated, and  paid  in  such  manner  as,  in  the 
judgment  of  the  trustees  or  of  the  Court,  as 
the  case  may  be,  will  give  to  Ihc  parties 
interested  in  that  money  the  like  benefit  there- 
from as  they  might  lawfully  have  had  from  the 
lease,  estate,  interest,  or  reversion  in  respect 
whereof  the  money  was  paid,  or  as  near  thereto 
as  may  be. 

35.  Where  a  tenant  for  life  is  impeachable 
for  waste  in  respect  of  timber,  and  there  is  on 
the  settled  land  timber  ripe  and  fit  for  cutting, 


the  tenant  for  life,  on  obtaining  the  consent  of 
the  trustees  of  the  settlement  or  an  order  of 
the  Court,  may  cut  and  sell  that  timber,  or  any 
part  thereof. 

(2. )  Three  fourth  parts  of  the  net  proceeds 
of  the  sale  shall  be  set  aside  as  and  be  capital 
money  arising  under  this  Act,  and  the  other 
fourth  part  shall  go  as  rents  and  profits. 

36.  The  Court  may,  if  it  thinks  fit,  approve 
of  any  action,  defence,  petition  to  Parliament, 
parliamentary  opposition,  or  other  proceeding 
taken  or  proposed  to  be  taken  for  protection 
of  settled  land,  or  of  any  action  or  proceeding 
taken  or  proposed  to  be  taken  for  recovery  of 
land  being  or  alleged  to  be  subject  to  a  settle- 
ment, and  may  direct  that  any  costs,  charges, 
or  expenses  incurred  or  to  be  incurred  in 
relation  thereto,  or  any  part  thereof,  be  paid 
out  of  property  subject  to  the  settlement. 

37. — (1.)  Where  personal  chattels  are  settled 
on  trust  so  as  to  devolve  with  land  until  a 
tenant  in  tail  by  purchase  is  bom  or  attains 
the  age  of  twenty-one  years,  or  so  as  otherwise 
to  vest  in  some  person  becoming  entitled  to  an 
estate  of  freehold  of  inheritance  in  the  land,  a 
tenant  for  life  of  the  land  may  sell  the  chattels 
or  any  of  them. 

(2.)  The  money  arising  by  the  sale  shall  bo 
capital  money  arising  under  this  Act,  and  shall 
be  paid,  invested,  or  applied  and  otherwise 
dealt  with  in  like  manner  in  all  respects  as  by 
this  Act  directed  with  respect  to  otner  capital 
money  arising  under  this  Act,  or  may  be 
invested  in  the  purchase  of  other  chattels,  of 
the  same  or  anv  other  nature,  which,  when 
purchased,  shall  be  settled  and  held  on  the 
same  trusts,  and  shall  devolve  in  the  same 
manner  as  the  chattels  sold. 

(3.)  A  sale  or  purchase  of  chattels  under  this 
section  shall  not  be  made  without  an  order  of 
the  Court. 

X. — Tbustees. 

38. — (1.)  If  at  any  time  there  are  no  trustees 
of  a  settlement  within  the  definition  in  this 
Act,  or  where  in  any  other  case  it  is  expedient, 
for  purposes  of  this  Act,  that  new  trustees 
of  a  settlement  be  appointed,  the  Court  may, 
if  it  thinks  fit,  on  the  application  of  the  tenant 
for  life  or  of  any  other  person  having,  under 
the  settlement,  an  estate  or  interest  in  the 
settled  land,  in  possession,  remainder,  or 
otherwise,  or,  in  the  case  of  an  infant,  of  his 
testamentary  or  other  guardian,  or  next  friend, 
ap|)oint  fit  persons  to  be  trustees  under  the 
settlement  for  purposes  of  this  Act. 

(2.)  The  person  so  appointed,  and  the  sur- 
vivors and  survivor  of  them,  while  continuing 
to  be  trustees  or  trustee,  and,  until  the  appoint- 
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ment  of  new  trnsteee,  the  personal  representa- 
tives or  representative  for  the  time  being  of  the 
last  surviving  or  continuing  trustee,  shall  for 
purposes  of  this  Act  become  and  be  the  trustees 
or  trustee  of  the  settlement. 

39. — (1.)  Notwithstanding  anything  in  this 
Act.  capital  money  arising  under  this  Act 
shall  not  be  paid  to  fewer  than  two  persons  as 
trustees  of  a  settlement,  unless  the  settlement 
authorizes  the  receipt  of  capital  trust  money  of 
the  settlement  by  one  trustee. 

(2.)  Subject  thereto,  the  provisions  of  this 
Act  referring  to  the  trustees  of  a  settlement 
apply  to  the  surviving  or  continuing  trustees 
or  trustee  of  the  settlement  for  the  time 
being. 

40.  The  receipt  in  writing  of  the  trustees 
of  a  settlement,  or  where  one  trustee  is 
empowered  to  act,  of  one  trustee,  or  of  the 
personal  representatives  or  representative  of 
the  last  surviving  or  continuing  trustee,  for 
any  money  or  securities,  paid  or  transferred 
to  the  trustees,  trustee,  representatives,  or 
representative,  as  the  case  may  be,  effectually 
discharges  the  payer  or  transferor  therefrom, 
and  from  being  oound  to  see  to  the  application 
or  being  answerable  for  any  loss  or  misappli- 
cation tnereof,  and,  in  case  of  a  mortgagee  or 
other  person  advancing  money,  from  being 
concerned  to  see  that  any  money  advanced  by 
him  is  wanted  for  any  purpose  of  this  Act,  or 
that  no  more  than  is  wanted  is  raised. 

41.  Each  person  who  is  for  the  time  being 
trustee  of  a  settlement  is  answerable  for  what 
he  actually  receives  only,  notwithstanding  his 
signing  any  receipt  for  conformity,  and  in 
respect  of  his  own  acts,  receipts,  ana  defaults 
only,  and  is  not  answerable  in  respect  of  those 
of  any  other  trustee,  or  of  any  banker,  broker, 
or  other  person,  or  for  the  insufficiency  or 
deficiency  of  any  securities,  or  for  any  loss  not 
happening  through  his  own  wilful  default. 

42.  The  trustees  of  a  settlement,  or  any  of 
them,  are  not  liable  for  giving  any  consent,  or 
for  not  making,  bringing,  taking,  or  doing 
any  such  application,  action,  proceeding,  or 
thmg,  as  they  might  make,  bring,  take,  or  do ; 
and  m  case  of  purchase  of  land  with  capital 
money  arising  under  this  Act,  or  of  an  ex- 
change, partition,  or  lease,  are  not  liable  for 
adopting  any  contract  made  by  the  tenant  f  jr 
life,  or  bound  to  inquire  as  to  the  propriety  of 
the  purchase,  exchange,  partition,  or  lease, 
or  answerable  as  regards  any  price,  considera- 
tion, or  fine,  and  are  not  liable  to  see  to  or 
answerable  for  the  investigation  of  the  title, 
or  answerable  for  a  conveyance  of  land,  if  the 


conveyance  purports  to  convey  the  land  in  the 
proper  mode,  or  liable  in  respect  of  purchase- 
money  paid  by  them  by  direction  of  tne  tenant 
for  life  to  any  person  joining  in  the  conveyance 
as  a  conveying  party,  or  as  giving  a  receipt 
for  the  purchase-money,  or  in  any  other 
character,  or  in  respect  of  any  other  xnoneT 
paid  by  them  by  direction  of  the  tenant  for 
life  on  the  purchase,  exchange,  partition,  or 
lease. 

43.  The  trustees  of  a  settlement  may  reim- 
burse themselves  or  pay  and  discharge  out  of 
the  trust  property  all  expenses  properly 
incurred  by  them. 

44.  If  at  any  time  a  difTerence  arises 
between  a  tenant  for  life  and  the  trustees  of 
the  settlement,  respecting  the  exercise  of  any 
of  the  powers  of  this  Act,  or  respecting  any 
matter  relating  thereto,  the  Court  may,  on  the 
application  of  either  party,  give  such  direc- 
tions respecting  the  matter  in  difference,  and 
respecting  the  costs  of  the  application,  as  the 
Court  thinks  fit. 

45. — (1.)  A  tenant  for  life,  when  intending 
to  make  a  sale,  exchange,  partition,  lease, 
mortgage,  or  charge,  shsSl  give  notice  of  his 
intention  in  that  behalf  to  each  of  the  trustees 
of  the  settlement,  by  postins  registered  letters, 
containing  the  notice,  ad(&e8sed  tothetnu- 
tees,  severally,  each  at  his  usual  or  last  known 
place  of  abode  in  the  United  Kingdom,  and 
shall  give  like  notice  to  the  solicitor  for  the 
trustees,  if  any  such  solicitor  is  known  to  the 
tenant  for  life,  by  posting  a  registered  letter, 
containing  the  notice,  addressed  to  (he  solici- 
tor at  his  place  of  business  in  the  United 
Kingdom,  every  letter  under  this  section 
being  posted  not  less  than  one  month  before 
the  making  by  the  tenant  for  life  of  the  sale, 
exchange,  partition,  lease,  mortgage,  or  charge, 
or  of  a  contract  for  the  same. 

(2.)  Provided  that  at  the  date  of  notice 
given  the  number  of  trustees  shall  not  be  Ics^ 
than  two,  unless  a  contrary  intention  is  ex- 
pressed  in  the  settlement. 

(3.)  A  person  dealing  in  good  faith  with  the 
tenant  for  life  is  not  concerned  to  inquire 
respecting  the  giving  of  any  such  notice  as  is 
required  by  this  section. 

XI.^CouBT;  Land  Commissionebs  ; 

PROCEDUKE. 

It). — (1.)  All  matters  within  the  jurisdictiuii 
of  the  Court  under  this  Act  shall,  subject  to 
the  Acts  regulating  the  Court,  be  assigned  U.* 
the  Chancery  Division  of  the  Court. 

(2.)  Payment  of  money  into  Court  cffectualir 


CHAP.   38.] 


45  &  40  VICTORIA,  1882. 


103 


exonerates  therefrom  the  person  making  the 
payment. 

(3.)  Every  application  to  the  Court  shall  be 
by  petition,  or  by  summons  at  Chambers. 

(4.)  On  an  application  by  the  trustees  of  a 
settlement  notice  shall  be  served  in  the  first 
instance  on  the  tenant  for  life. 

(5.)  On  any  application  notice  shall  be 
served  on  such  persons,  if  any,  as  the  Court 
thinks  fit. 

(6.)  The  Court  shall  have  full  power  and 
discretion  to  make  such  order  as  it  thinks  fit 
respecting  the  costs,  charges,  or  expenses  of 
all  or  any  of  the  parties  to  any  application, 
and  may,  if  it  thinks  fit,  order  that  all  or  any 
of  those  costs,  charges,  or  expenses  be  paid 
out  of  property  subject  to  the  settlement. 

(7.)  General  Bules  for  purposes  of  this  Act 
shall  be  deemed  Bules  of  Court  within  section 
seventeen  of  the  Appellate  Jurisdiction  Act, 
1876,  as  altered  by  section  nineteen  of  the 
Supreme  Court  of  Judicature  Act,  1881,  and 
mav  be  made  accordingly. 

(8.)  The  powers  of  the  Court  may,  as 
regards  land  in  the  County  Palatine  of  Lan- 
caster, be  exercised  also  by  the  Court  of 
Chancery  of  the  County  Palatine;  and  rules 
for  regulating  proceedings  in  that  Court  shall 
be  from  time  to  time  made  by  the  Chancellor 
of  the  Duchy  of  Lancaster,  with  the  advice 
and  consent  of  a  Judge  of  the  High  Court 
acting  in  the  Chancery  Division,  and  of  the 
Vice-Chaucellor  of  the  County  Palatine. 

(9.)  General  Rules,  and  Rules  for  the  Court 
of  Chancery  of  the  Coimty  Palatine,  may  be 
made  at  any  time  after  the  passing  of  this  Act, 
to  take  effect  on  or  after  the  commencement 
of  this  Act. 

(10.)  The  powers  of  the  Court  may,  as  re- 
gards land  not  exceeding  in  capital  value  five 
hundred  pounds,  or  in  annual  rateable  value 
thirty  pounds,  and,  as  regards  capital  money 
arising  under  this  Act,  and  securities  in  whicn 
the  same  is  invested,  not  exceeding  in  amount 
or  value  five  hundred  pounds,  and  as  regards 
personal  chattels  settled  or  to  be  settled,  as  in 
this  Act  mentioned,  not  exceeding  in  value 
five  hundred  pounds,  be  exercised  by  any 
County  Court  within  the  district  whereof  is 
situate  any  part  of  the  land  which  is  to  be 
dealt  with  in  the  Court,  or  from  which  the 
capital  money  to  be  dealt  with  in  the  Court 
arises  under  this  Act,  or  in  connexion  with 
which  the  personal  chattels  to  be  dealt  with  in 
the  Court  are  settled. 

47.  Where  the  Court  directs  that  any  costs, 
charges,  or  expenses  be  paid  out  of  property 
subject  to  a  settlement,  the  same  shall,  sub- 
ject- and  according  to  the  directions  of  the 
Courts  be  raised  and  paid  out  of  capital  money 


arising  under  this  Act,  or  other  money  liable 
to  bo  laid  out  in  the  purchase  of  laud  to  bu 
made  subject  to  the  settlement,  or  out  of 
investments  representing  such  money,  or  out 
of  income  of  any  such  money  or  investments, 
or  out  of  any  accumulations  of  income  of  land, 
money,  or  investments,  or  by  means  of  a  sale 
of  part  of  the  settled  land  in  respect  whereof 
the  costs,  charges,  or  expenses  are  incurred, 
or  of  other  settled  land  comprised  in  the  same 
settlement  and  subject  to  the  same  limitations, 
or  by  means  of  a  mortgage  of  the  settled  land 
or  any  part  thereof,  to  be  made  by  such  person 
as  the  Court  directs,  and  either  by  conveyance 
of  the  fee  simple  or  other  estate  or  interest  the 
subject  of  the  settlement,  or  by  creation  of  a 
term,  or  otherwise,  or  by  means  of  a  charge  on 
the  settled  land  or  any  part  thereof,  or  partly 
in  one  of  those  modes  and  partly  in  another  or 
others,  or  in  any  such  other  mode  as  the 
Court  thinks  fit. 

48. — (1.)  The  commissioners  now  bearing 
the  three  several  styles  of  the  Inclosurc 
Commissioners  for  England  and  Wales,  and 
the  Copyhold  Commissioners,  and  the  Tithe 
Commissioners  for  England  and  Wales,  shall, 
by  virtue  of  this  Act,  become  and  shall  be 
styled  the  Land  Commissioners  for  England. 

(2.)  The  Land  Commissioners  shall  cause 
one  Foal  to  be  made  with  their  style  as  given 
by  this  Act;  and  in  the  execution  and  dis- 
charge of  any  power  or  duty  under  any  Act 
relating  to  the  three  several  bodies  of  com- 
missioners aforesaid,  they  shall  adopt  and  use 
the  seal  and  style  of  the  Land  Commissioners 
for  England,  and  no  other. 

(3.)  Nothing  in  the  foregoing  provisions  of 
this  section  shall  be  construed  as  altering  in 
any  respect  the  powers,  authorities,  or  duties 
of  the  Land  Commissioners,  or  as  affecting  in 
respect  of  appointment,  salary,  pension,  or 
otherwise  any  of  those  commissioners,  in  ofiice 
at  the  passing  of  this  Act,  or  any  assistant 
commissioner,  secretary,  or  other  officer  or 
person  then  in  office  or  employed  under  them. 

(4.)  All  Acts  of  Parliament,  judgments, 
decrees,  or  orders  of  any  court,  awards,  deeds, 
and  other  documents,  passed  or  made  before 
the  commencement  of  this  Act,  shall  be  read 
and  have  effect  as  if  the  Land  Commissioners 
were  therein  mentioned  instead  of  one  or  more 
of  the  three  several  bodies  of  commissioners 
aforesaid. 

(5.)  All  acts,  matters,  and  things  commenced 
by  or  under  the  authority  of  any  one  or  more 
of  the  three  several  bodies  of  commissioners 
aforesaid  before  the  commencement  of  this 
Act,  and  not  then  completed,  shall  and  may  be 
carried  on  and  completed  by  or  under  the 
authority  of  the  Land  Commissioners;    and 
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the  Land  Commissioners,  for  the  purpose  of 
prosecnting,  or  defending,  and  carrymg  on 
any  action,  suit,  or  proceeding  pending  at  the 
commencement  of  this  Act,  shall  come  into  the 
place  of  any  one  or  more,  as  the  case  may 
require,  of  the  three  several  bodies  of 
commissioners  aforesaid. 

(6.)  The  Land  Commissioners  shall,  by  virtue 
of  this  Act,  have,  for  the  purposes  of  any  Act, 
public,  local,  personal,  or  private,  passed  or  to 
be  passed,  making  provision  for  the  execution 
of  improvements  on  settled  land,  all  such 
powers  and  authorities  as  they  have  for  the 
purposes  of  the  Improvement  of  Land  Act, 
1864 ;  and  the  provisions  of  the  last-mentioned 
Act  relating  to  their  proceedings  and  inquiries, 
and  to  authentication  of  instruments,  and  to 
declarations,  statements,  notices,  applications, 
forms,  security  for  expenses,  inspections,  and 
examinations,  shall  extend  and  apply,  as  far  as 
the  nature  and  circumstances  of  the  case  admit, 
to  acts  and  proceedings  done  or  taken  by  or  in 
relation  to  the  Land  Commissioners  under  any 
Act  making  provision  as  last  aforesaid;  and 
the  provisions  of  any  Act  relating  to  fees  or  to 
security  for  costs  to  be  taken  in  respect  of  the 
business  transacted  under  the  Acts  adminis- 
tered by  the  three  several  bodies  of  commis- 
sioners aforesaid  shall  extend  and  apply  to  the 
business  transacted  by  or  under  the  direction  of 
the  Land  Commissioners  under  any  Act,  public, 
local,  personal,  or  private,  passed  or  to  be 
passed,  by  which  any  power  or  duty  is  conferred 
or  imposed  on  them. 

49. — (1.)  Every  certificate  and  report  ap- 
proved and  made  by  the  Land  Commissioners 
under  this  Act  shall  be  filed  in  their  office. 

(2.)  An  office  copy  of  any  certificate  or  report 
RO  filed  shall  be  delivered  out  of  their  office  to 
any  person  requiring  the  same,  on  payment  of 
the  proper  fee,  and  shall  be  sufficient  evidence 
of  the  certificate  or  report  whereof  it  purports 
to  be  a  copy. 

XII. — Bestbictions,  Savings,  and  Genebal 

Pbovisigns. 

50. — (1.)  The  powers  under  this  Act  of  a 
tenant  for  life  are  not  capable  of  assignment  or 
release,  and  do  not  pass  to  a  person  as  being, 
by  operation  of  law  or  otherwise,  an  assignee 
of  a  tenant  for  life,  and  remain  exerciseable  by 
the  tenant  for  life  after  and  notwithstanding 
any  assignment,  by  operation  of  law  or  other- 
wise, of  his  estate  or  interest  under  the 
settlement. 

(2.)  A  contract  by  a  tenant  for  life  not  to 
exercise  any  of  his  powers  under  this  Act  is 
void. 

(3.)  But  this  section  shall  operate  without 
prejudice  to  the  rights  of  any  person  being 


an  assignee  for  valae  of  the  estate  or  intereei 
of  the  tenant  for  life ;  and  in  that  caae  the 
assignee's  rights  shall  not  be  affected  without 
his  consent,  except  that,  unless  the  assignee  is 
actually  in  possession  of  the  settled  land  or 
part  thereof,  his  consent  shall  not  be  reqniisite 
for  the  making  of  leases  thereof  by  the  tenant 
for  life,  provided  the  leases  are  made  at  the 
best  rent  that  can  reasonably  be  obtained, 
without  fine,  and  in  other  respects  are  in  con- 
formity with  this  Act. 

(4.)  This  section  extends  to  assignmentsi 
made  or  coming  into  operation  before  or  after 
and  to  acts  done  before  or  aller  the  com- 
mencement of  this  Act;  and  in  this  section 
assignment  includes  assignment  by  waj  of 
mortgage,  and  any  partial  or  qualified  assign- 
ment, and  any  charge  or  incumbrance;  and 
assignee  has  a  meaning  corresponding  with 
that  of  assignment. 

51. — (1.)  If  in  a  settlement,  will,  assurance, 
or  other  instrument  executed  or  made  before 
or  after,  or  partly  before  and  partly  after, 
the  commencement  of  this  Act  a  provifiion  i$ 
inserted  purporting  or  attempting,  by  way  of 
direction,  declaration,  or  otherwise,  to  forbid 
a  tenant  for  life  to  exercise  any  power  under 
this  Act,  or  attempting,  or  tending,  or  intended, 
by  a  limitation,  gift,  or  disposition  over  of 
settled  land,  or  by  a  limitation,  gift,  or  dis- 
position  of  other  real  or  any  personaJ  propertr, 
or  by  the  imposition  of  any  condition,  or  by 
forfeiture,  or  in  any  other  manner  whateTer, 
to  prohibit  or  prevent  him  from  exercising,  or 
to  induce  him  to  abstain  from  exercising,  or  to 
put  him  into 'a  position  incoosistent  with  hii 
exercising,  any  power  under  this  Act,  thai 
provision,  as  far  as  it  purports,  or  attempts,  or 
tends,  or  is  intended  to  hare,  or  would  or 
might  have,  the  operation  aforesaid,  shall  be 
deemed  to  be  void. 

(2.)  For  the  purooses  of  this  section  an  estate 
or  interest  limited  to  continue  so  long  only  u 
a  person  abstains  from  exercising  any  power 
shall  be  and  take  effect  as  an  estate  or  interest 
to  continue  for  the  period  for  which  it  woald 
continue  if  that  person  were  to  abstain  from 
exercising  the  power,  discharged  from  liability 
to  determination  or  cesser  by  or  on  his  exer- 
cising  the  same. 

52.  Notwithstanding  anything  in  a  settle- 
ment, the  exercise  by  the  tenant  for  life  of  any 
^ower  under  this  Act  shall  not  occasion  a  for- 
teiture. 

53.  A  tenant  for  life  shall,  in  exercising  any 
power  under  this  Act,  have  regard  to  the  inte- 
rests of  all  parties  entitled  under  the  settle- 
ment, and  snail,  in  relation  to  the  exercise 
thereof  by  him,  be  deemed  to  be  in  the  position 
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and  to  have  the  daties  and  liabilities  of  a 
trustee  for  those  parties. 

54.  On  a  sale,  exchange,  partition,  lease, 
mortgage,  or  charge,  a  purchaser,  lessee,  mort- 
gagee, or  other  person  dealing  in  good  faith 
with  a  tenant  for  life  shall,  as  against  all  par- 
ties entitled  nnder  the  settlement,  be  con- 
clusivelj  taken  to  have  given  the  best  price, 
consideration,  or  rent,  as  the  case  may  require, 
that  could  reasonably  be  obtained  by  the 
tenant  for  life,  and  to  have  complied  with  all 
the  requisitions  of  this  Act. 

55. — (1.)  Powers  and  authorities  conferred 
by  this  Act  on  a  tenant  for  life  or  trustees  or 
the  Court  or  the  Land  Commissioners  are 
cxerciseable  from  time  to  time. 

(2.)  Where  a  power  of  sale,  enfranchisement, 
exchange,  partition,  leasing,  mortgaging, 
charging,  or  other  power  is  exercised  by  a 
tenant  for  life,  or  by  the  trastees  of  a  settle- 
ment, he  and  they  may  respectively  execute, 
make,  and  do  all  deeds,  instruments,  and 
things  necessary  or  proper  in  that  behalf. 

(3.)  Where  any  provision  in  this  Act  refers 
to  sale,  purchase,  exchange,  partition,  leasing, 
or  other  dealing,  or  to  any  power,  consent, 
payment,  receipt,  deed,  assurance,  contract, 
expenses,  act,  or  transaction,  the  same  shall  be 
constraed  to  extend  only  (unless  it  is  other- 
wise expressed)  to  sales,  purchases,  exchanges, 
partitions,  leasings,  deidings,  powers,  consents, 
payments,  receipts,  deeds,  assurances,  con- 
tracts, expenses,  acts,  and  transactions  under 
this  Act. 

56. — (1.)  Nothing  in  this  Act  shall  take 
away,  abridge,  or  prejudicially  affect  any 
power  for  the  time  being  subsisting  under  a 
settlement,  or  by  statute  or  otherwise,  cxer- 
ciseable by  a  tenant  for  life,  or  by  trustees 
with  his  consent,  or  on  his  request,  or  by 
his  direction,  or  otherwise ;  and  the  powers 
given  by  this  Act  are  cumulative. 

(2.)  Bui,  in  case  of  conflict  between  the  pro- 
visions of  a  settlement  and  the  provisions  of 
this  Act,  relative  to  any  matter  in  respect 
whereof  the  tenant  for  life  exercises  or  con- 
tracts or  intends  to  exercise  any  power  under 
this  Act,  the  provisions  of  this  Act  shall 
prevail;  and,  accordingly,  notwithstanding 
anything  in  the  settlement,  the  consent  of  the 
tenant  for  life  shall,  by  virtue  of  this  Act,  be 
necessary  to  the  exercise  by  the  trustees  of  the 
settlement  or  other  person  of  any  power  con- 
ferred by  the  settlement  exerciseable  for  any 
purpose  provided  for  in  this  Act. 

(3.)  If  a  qaestion  arises,  or  a  doubt  is  enter-- 
tained,  respecting    any  matter    within    this 
section,  the  Co)art  may,  on  the  application  of 


the  trustees  of  the  settlement,  or  of  the  tenant 
for  life,  or  of  any  other  person  interested,  give 
its  decision,  opinion,  advice,  or  direction 
thereon. 

57. — (1.)  Nothing  iu  this  Act  shall  preclude 
a  settlor  from  conferring  on  the  tenant  for 
life,  or  the  trustees  of  the  settlement,  any 
powers  additional  to  or  larger  than  those  con- 
ferred by  this  Act. 

(2.)  Any  additional  or  larger  powers  so  con- 
ferred shall,  as  far  as  may  be,  notwithstanding 
anything  in  this  Act,  operate  and  be  exercise - 
able  in  the  like  manner,  and  with  all  the  like 
incidents,  effects,  and  consequences,  as  if  they 
were  conferred  by  this  Act,  unless  a  contrary 
intention  is  expressed  in  the  settlement. 

XIII. — Limited  Owners  generally. 

58. — (1.)  Each  person  as  follows  shall,  when 
the  estate  or  interest  of  each  of  them  is  in 
possession,  have  the  powers  of  a  tenant  for 
life  under  this  Act,  as  if  each  of  them  were 
a  tenant  for  life  as  defined  in  this  Act 
(namely) : 

(i.)  A  tenant  in  tail,  including  a  tenant  in 
tail  who  is  by  Act  of  Parliament  restrained 
from  barring  or  defeating  his  estate  tail, 
and  although  the  reversion  is  in  the 
Crown,  and  so  that  the  exercise  by  him  of 
his  powers  under  this  Act  shall  bind  the 
Crown,  but  not  including  such  a  tenant  in 
tail  where  the  land  in  respect  whereof  he 
is  so  restrained  was  purchased  with  money 
provided  by  Parliament  in  consideration 
of  public  services : 

(ii.)  A  tenant  in  fee  simple,  with  an  execu- 
tory limitation,  gift,  or  disposition  over, 
on  failure  of  his  issuoj  or  in  any  other 
event : 

(iii. )  A  person  entitled  to  a  base  fee,  although 
the  reversion  is  in  the  Crown,  and  so  that 
the  exercise  by  him  of  his  powers  under 
this  Act  shall  bind  the  Crown : 

(iv.)  A  tenant  for  years  determinable  on  life, 
not  holding  merely  under  a  lease  at  a 
rent : 

(v.)  A  tenant  for  the  life  of  another,  not 
holding  merely  under. a  lease  at  a  rent: 

(vi.)  A  tenant  for  his  own  or  any  other  life, 
or  for  years  determinable  on  life,  whose 
estate  is  liable  to  cease  in  any  event 
during  that  life,  whether  by  expiration  of 
the  estate,  or  by  conditional  limitation,  or 
otherwise,  or  to  be  defeated  by  an  execu- 
torjr  limitation,  gift,  or  disposition  over, 
or  IS  subject  to  a  trust  for  accumulation 
of  income  for  payment  of  debts  or  other 
purpose : 

(vii.)  A  tenant  in  tail  after  possibility  of 
issue  extinct : 
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(viii.)  A  tenant  by  the  curtesy : 

(ix.)  A  person  entitled  to  the  income  of  land 
under  a  trust  or  direction  for  payment 
thereof  to  him  during  his  own  or  any 
other  life,  whether  subject  to  expenses  of 
management  or  not,  or  until  .^e  of  the 
land,  or  until  forfeiture  of  his  interest 
therein  on  bankruptcy  or  other  event. 

(2.)  In  every  such  case,  the  provisions  of 
this  Act  referring  to  a  tenant  for  life,  either  as 
conferring  powers  on  him  or  otherwise,  and 
to  a  settlement,  and  to  settled  land,  shall  ex- 
tend to  each  of  the  persons  aforesaid,  and  to 
the  instrument  unaer  which  his  estate  or 
interest  arises,  and  to  the  land  therein  com- 
prised. 

(3.)  In  any  such  case  any  reference  in  this 
Act  to  death  as  regards  a  tenant  for  life  shall, 
where  necessary,  be  deemed  to  refer  to  the 
determination  by  death  or  othei'wise  of  such 
estate  or  interest  as  last  aforesaid. 

XIV. — Infants  ;  Mabried  Women  ;  Lunatics. 

59.  Where  a  person,  who  is  in  his  own  right 
seised  of  or  entitled  in  possession  to  land,  is  an 
infant,  then  for  purposes  of  this  Act  the  land 
is  settled  land,  and  the  infant  shall  be  deemed 
tenant  for  life  thereof. 

60.  Where  a  tenant  for  life,  or  a  person 
having  tlio  powers  of  a  tenant  for  life  under 
this  Act,  is  an  infant,  or  an  infant  would,  if  he 
were  of  full  age,  be  a  tenant  for  life,  or  have 
the  powers  of  a  tenant  for  life  under  this  Act, 
the  powers  of  a  tenant  for  life  under  this  Act 
may  be  exercised  on  his  behalf  by  the  trustees 
of  the  settlement,  and  if  there  are  none,  then 
by  such  person  and  in  such  manner  as  the 
Court,  on  the  application  of  a  testamentary 
or  other  guardian  or  next  friend  of  the  infant, 
either  generally  or  in  a  particular  instancei 
orders. 

61. — (1.)  The  foregoing  provisions  of  this 
Act  do  not  apply  in  the  case  of  a  married 
woman. 

(2.)  Where  a  married  woman  who,  if  she  had 
not  been  a  married  woman,  would  have  been 
a  tenant  for  life  or  would  have  had  the  powers 
of  a  tenant  for  life  under  the  foregoing  pro- 
visions of  this  Act,  is  entitled  for  her  separate 
use,  or  is  entitled  under  any  statute,  passed  or 
to  be  passed,  for  her  separate  property,  or  as 
a  feme  sole,  then  she,  without  her  husband, 
shall  have  the  powers  of  a  tenant  for  life 
under  this  Act. 

(3.)  Where  she  is  entitled  otherwise  than  as 
aforesaid,  then  she  and  her  husband  together 
shall  have  the  powers  of  a  tenant  for  life 
under  this  Act. 


(4.)  The  provisions  of  this  Act  referring  to 
a  tenant  for  life  and  a  settlement  and  nettled 
land  shall  extend  to  the  married  woman 
without  her  husband,  or  to  her  and  her  hasbaDd 
together,  as  the  case  may  require,  and  to  ^ 
instrument  under  which  her  estate  or  interesi 
arises,  and  to  the  land  therein  comprised. 

(5.)  The  married  woman  may  execute,  make, 
and  do  all  deeds,  instmments,  and  things 
necessary  or  proper  for  giving  effect  to  the 
provisions  of  this  section. 

(6.)  A  restraint  on  anticipation  in  the  settle- 
ment shall  not  prevent  the  exercise  by  her  of 
any  power  under  this  Act. 

62.  Where  a  tenant  for  life,  or  a  perscm 
having  the  powers  of  a  tenant  for  life  under 
this  Act,  is  a  lunatic,  so  found  by  inquisition, 
the  committee  of  his  estate  may,  in  his  name 
and  on  his  behalf,  under  an  order  of  the  Lord 
Chancellor,  or  other  person  intrusted  by  virtue 
of  the  Queen's  Sign  Manual  with  the  care  and 
commitment  of  the  custody  of  the  persons  and 
estates  of  lunatics,  exercise  the  powers  of  a 
tenant  for  life  under  this  Act;  and  the  order 
may  be  made  on  the  petition  of  any  person 
interested  in  the  settled  land,  or  of  the  com- 
mittee of  the  estate. 

XY. — Settlement  bt  way  of  Tbusts  fok 

Sale. 

63. — (1.)  Any  land,  or  any  estate  or  interest 
in  land,  which  under  or  by  virtue  of  any  deed, 
will,  or  agreement,  covenant  to  surrender, 
copy  of  court  roll,  Act  of  Parliament,  or  other 
insljnment  or  any  number  of  instruments, 
whether  made  or  passed  before  or  after,  or 
partly  before  and  partly  after,  the  commence- 
ment of  this  Act,  is  subject  to  a  trust  or 
direction  for  sale  of  that  land,  estate,  or 
interest,  and  for  the  application  or  disposal  of 
the  money  to  arise  from  the  sale,  or  the  in- 
come of  that  money,  or  the  income  of  the  land 
until  sale,  or  any  part  of  that  money  or  income, 
for  the  benefit  of  any  person  for  his  life,  or  any 
other  limited  period,  or  for  the  benefit  of  two 
or  more  persons  concurrently  )br  any  limited 
period,  and  whether  absolutely,  or  subject  to  a 
trust  for  accumulation  of  income  for  payment 
of  debts  or  other  purpose,  or  to  any  other 
restriction,  shall  be  deemed  to  be  settled  land, 
and  the  instrument  or  instruments  nnder  which 
the  trust  arises  shall  be  deemed  to  be  a  settle- 
ment; and  the  person  for  the  time  heme 
beneficially  entitled  to  the  income  of  the  lano. 
estate,  or  mterest  aforesaid  until  sale,  whether 
absolutely  or  subject  as  aforesaid,  shall  be 
deemed  to  be  tenant  for  life  thereof;  or  if  two 
or  more  persons  are  so  entitled  ooncnrrently, 
then  those  persons  shall  be  deemed  to  con- 
stitute together  the  tenant  for  life  thereof; 
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and  the  persons,  if  any,  who  are  for  the  time 
being  under  the  settlement  trustees  for  sale  of 
the  settled  land,  or  haying  power  of  consent 
to,  or  approval  of,  or  control  over  the  sale,  or 
if  under  the  settlement  there  are  no  such 
trastees,  then  the  persons,  if  any,  for  the  time 
being,  who  are  by  the  settlement  declared  to 
be  trastees  thereof  for  purposes  of  this  Act 
are  for  purposes  of  this  Act  trastees  of  the 
settlement. 

(2.)  In  every  sach  case  the  provisions  of  this 
Act  referring  to  a  tenant  for  life,  and  to  a 
settlement,  and  to  settled  land,  shall  extend 
to  the  person  or  persons  aforesaid,  and  to  the 
instroment  or  instruments  under  which  his  or 
their  estate  or  interest  arises,  and  to  the  land 
therein  comprised,  subject  and  except  as  in 
this  section  provided  (that  is  to  say) : 
(i.)  Any  reference  in  this  Act  to  the  prede- 
cessors or  successors  in  title  of  the  tenant 
for  life,  or  to  the  remaindermen,  or  rever- 
sioners or  other  persons  interested  in  the 
settled  land,  shall  be  deemed  to  refer  to 
the  persons  interested  in  succession  or 
otherwise  in  the  money  to  arise  from  sale 
of  the  land,  or  the  income  of  that  money, 
or  the  income  of  the  land,  until  sale  (as 
the  case  may  require), 
(ii.)  Capital  money  arising  under  this  Act 
from  the  settled  land  shall  not  be  applied 
in  the  purchase  of  land  unless  such  appli- 
cation IS  authorized  by  the  settlement  in 
the  case  of  capital  money  arising  there- 
under from  sales  or  other  dispositions  of 
the  settled  land,  but  may,  in  addition  to 
any  other  mode  of  application  authorized 
by  this  Act,  be  applied  in  any  mode  in 
which  capital  money  arising  under  the 
settlement  from  any  such  sale  or  other 
disposition  is  applicable  thereunder,  sub- 
ject to  any  consent  required  or  direction 
given  by  the  settlement  with  respect  to 
the  application  of  trust  money  of  the 
settlement, 
(iii.)  Capital  monev  arising  under  this  Act 
from  the  settled  land  and  the  securities  in 
which  the  same  is  invested,  shall  not  for 
any  purpose  of  disposition,  transmission, 
or  devolution,  be  considered  as  land  unless 
the  same  would,  if  arising  under  the 
settlement  from  a  sale  or  disposition  of 
the  settled  land,  have  been  so  considered, 
and  the  same  shall  be  held  in  trust  for  and 
shall  go  to  the  same  persons  successively 
in  the  same  manner,  and  for  and  on  the 
same  estates,  interests,  and  trusts  as  the 
same  would  have  gone  and  been  held 
if  arising  under  the  settlement  from  a  sale 
or  disposition  of  the  settled  land,  and  the 
income  of  such  capital  money  and  secu- 
rities shall  be  paid  or  applied  accordingly. 


(iv.)  Land  of  whatever  tenure  acquired  under 
this  Act  by  purchase,  or  in  exchange,  or 
on  partition,  shall  be  conveyed  to  and 
vested  in  the  trustees  of  the  settlement,  on 
the  trusts,  and  subject  to  the  powers  and 
provisions  which,  under  the  settlement  or 
oy  reason  of  the  exercise  of  any  power  of 
appointment  or  charging  therein  con- 
tained, are  subsisting  with  respect  to  the 
settled  land,  or  would  be  so  subsisting  if 
the  same  had  not  been  sold,  or  as  near 
thereto  as  circumstances  permit,  but  so  as 
not  to  increase  or  multiply  charges  or 
powers  of  charging. 

XVI. — Repeals. 

64. — (1.)  The  enactments  described  in  the 
schedule  to  this  Act  are  hereby  repealed. 

(2.)  The  repeal  by  this  Act  of  any  enactment 
shall  not  affect  any  right  accrued  or  obligation 
incurred  thereunder  before  the  commencement 
of  this  Act;  nor  shall  the  same  affect  the 
validity  or  invalidity,  or  any  operation,  eff*ect, 
or  consequence,  of  any  instrument  executed  or 
made,  or  of  anything  done  or  suffered,  or  of 
any  order  made,  before  the  commencement  of 
this  Act ;  nor  shall  the  same  affect  any  action, 
proceeding,  or  thing  then  pending  or  uncom- 
pleted ;  and  every  such  action,  proceeding, 
and  thing  may  be  carried  on  and  completed  as 
if  there  had  been  no  such  repeal  in  this  Act. 

XVII. — Ibelakd. 

65. — (1.)  In  the  application  of  this  Act  to 
Ireland  the  foregoing  provisions  shall  bo 
modified  as  in  this  section  provided. 

(2.)  The  Court  shall  be  Her  Majesty's  High 
Court  of  Justice  in  Ireland. 

(3.)  All  matters  within  the  jurisdiction  of 
that  Court  shall,  subject  to  the  Acts  regulating 
that  Court,  be  assigned  to  the  Chancery  Divi- 
sion of  that  Court ;  but  General  Bales  under 
this  Act  for  Ireland  may  direct  that  those 
matters  or  any  of  them  be  assigned  to  the  Land 
Judges  of  that  Division. 

(40  Any  deed  inroUed  under  this  Act  shall 
be  inrolled  in  the  Becord  and  Writ  Office  of 
that  Division. 

(5.)  General  Bules  for  purposes  of  this  Act 
for  Ireland  shall  be  deemed  Bules  of  Court 
within  the  Supremo  Court  of  Judicature  Act 
(Ireland),  1877,  and  may  be  made  accordingly, 
at  any  time  after  the  passing  of  this  Act,  to 
take  effect  on  or  after  the  commencement  of 
this  Act. 

(6.)  The  several  Civil  Bill  Courts  in  Ireland 
shall,  in  addition  to  the  jurisdiction  possessed 
by  them  independently  of  this  Act,  nave  and 
exercise  the  power  and  authority  cxerciseable 
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by  the  Court  under  this  Act,  in  all  proceedings 
where  the  property,  the  subject  of  the  proceed- 
ings, does  not  exceed  in  capital  value  five 
hundred  pounds,  or  in  annual  value  thirty 
pounds. 

(7.)  The  provisions  of  Part  II.  of  the  County 
Officers  and  Courts  (Ireland)  Act,  1877,  relative 
to  the  equitable  jurisdiction  of  the  Civil  Bill 
Courts,  shall  apply  to  the  jurisdiction  exer- 
ciscable  by  those  Courts  under  this  Act. 

(8.)  Rules  and  Orders  for  purposes  of  this 
Act,  as  far  as  it  relates  to    the  Civil  Bill 


Courts,  may  be  made  at  any  time  after  the 
passing  of  this  Act,  to  take  effect  on  or  after 
the  commencement  of  this  Act,  in  manner  pre- 
scribed by  section  Beveuty-nine  of  the  Coontj 
Officers  and  Courts  (Ireland)  Act,  1877. 

(9.)  The  Commissioners  of  Public  Worlu  in 
Ireland  shall  be  substitated  for  the  Land 
Commissioners. 

(10.)  The  term  for  which  a  lease  other  than 
a  building  or  mining  lease  may  be  graated 
shall  be  not  exceeding  thirty-five  years. 


^H^c 


TUE   SCH£DUL£. 


23  &  21  Vict.  c.  145. 
in  part. 


27  &  28  Vict.  c.  114. 
in  part. 


40  &  41  Vict.  c.  18. 
in  part. 


BEPEA.LS. 


An  Act  to  give  to  trustees,  mortgagees,  and  1 
others,  certain  powers  now  commonly  in-  V  in  part ;  namely,— 
sorted  in  settlements,  mortgages  and  wilb  J 

Parts  I.  and  IV. 

(being  so  much  of  the  Act  as  is  not  repealed  by  the  Ck)nveyaiicing 
and  Law  of  Property  Act,  1881). 

The  Improvement  of  Land  Act,  1864  -  -  in  part ;  namely,— 

Sections  seventeen  and  eighteen : 

Section  twenty-one,  from  ''either  by  a  party  "  to  "benefice) 
or  "  (inclusive) ;  and  from  **  or  if  the  land  owner  *'  to 
"  minor  or  minors  "  (inclusive) ;  and  *'  or  circumstance  '* 
(twice) : 
Except  as  regards  Scotland. 
The  Settled  Estates  Act,  1877  •  -  in  part ;  namely,— 

Section  seventeen. 


Chap.  39. 
Conveyancing  Act^  1882. 


ABSTRACT  OF  TUE  ENACTMENTS. 

Preliminary, 

1.  Bliori  iiUets ;  cominencemaU;  extent  \  interpretatuyn. 

Searches. 

2.  Official  nvfjaiive  and  other  certifieaies  of  searches  for  Jndginents,  Crown  debts,  ^. 

Notice, 

3.  Bestriction  on  constructive  notice. 

Leases. 

4.  Contract  for  lease  not  part  of  title  to  lease* 
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8«pafate  Tturiees, 

5.  AppoirUmeni  ofaeparcUe  seU  of  trustees. 

Towers. 

6.  Disclaimer  of  power  hy  trustees. 

Married  Women. 

7.  Acknowledgment  of  deeds  hy  married  women. 

Powers  of  Attorney. 

8.  Effict  of  power  of  attorney,  for  value,  made  absolutely  irrevocable. 

9.  Effect  of  power  of  attorney /for  value  or  not,  made  irrevocable  for  fixed  tinie. 

Executory  Limitaiions. 

10.  Jtestrictmi  on  executory  limitations. 

Long  Terms. 

11.  Amendment  of  enactment  respecting  long  terms. 

Mortgages. 

12.  Reconveyance  on  mortgage. 

Saving. 

13.  Restriction  on  repeals  in  this  Act. 

Schedule. 


An  Act  for  further  improving  the  Prac- 
tice of  Conveyancing';  and  for  other 
purposes.  (10th  August  1882.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same  as 
follows : 

Preliminary. 

1. — (1.)  This  Act  may  be  cited  as  the  Con- 
veyancing Act,  1882 ;  and  the  Conveyancing 
and  Law  of  I^perty  Act,  1881  (in  this  Act 
referred  to  as  the  Conveyancing  Act  of  1881) 
and  this  Act  may  be  cited  together  as  the 
Conveyancing  Acts,  1881, 1882. 

(2.)  This  Act,  except  where  it  is  otherwise 
expressed,  shall  commence  and  take  effect  from 
and  immediately  after  the  thirty-first  day  of 
December  one  thousand  eight  hundred  and 
eighty-two,  which  time  is  in  this  Act  referred 
to  as  the  commencement  of  this  Act. 

(3.)  This  Act  does  not  extend  to  Scotland. 

(4.)  Li  this  Act  and  in  the  Schedule  thereto — 

(i.)  Property  includes  real  and  personal 
property,  and  any  debt,  and  any  thing  in 
action,  and  any  other  right  or  interest  in 


the  nature  of  property,  whether  in  posses- 
sion or  not ; 

(ii.)  Purchaser  includes  a  lessee  or  mortgagee, 
or  an  intending  purchaser,  lessee,  or  mort- 
gagee, or  other  person,  who,  for  valuable 
consideration,  takes  or  deals  for  property, 
and  purchase  has  a  meaning  corresponding 
with  that  of  purchaser ; 

(iii.)  The  Act  of  the  session  of  the  third  and 
fourth  years  of  King  William  the  Fourth 
(chapter  seventy-four)  "  for  the  abolition 
'*  of  Pines  and  Recoveries,  and  for  the 
"  substitution  of  more  simple  modes  of 
"  Assurance  "  is  referred  to  as  the  Fines 
and  Recoveries  Act ;  and  the  Act  of  the 
session  of  the  fourth  and  fifth  years  of 
King  William  the  Fourth  (chapter  ninety- 
two)  "  for  the  abolition  of  Fines  and  Re- 
•*  coveries,  and  for  the  substitution  of 
"  more  simple  modes  of  Assurance  in 
"  Ireland  "  is  referred  to  as  the  Fines  and 
Recoveries  (Ireland)  Act. 

Searches. 
2. — (1.)  Where  any  person  requires,  for  pur- 
poses of  this  section,  search  to  be  made  in 
the  Central  Ofllce  of  the  Supreme  Court  of 
Judicature  for  entries  of  judgements,  deeds,  or 
other  matters  or  docimiente,  whereof  entries 
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are  required  or  allowed  to  be  made  in  that 
office  by  any  Act  described  in  Part  I.  of  the 
First  Schedule  to  the  Conveyancing  Act  of 
1881,  or  by  any  other  Act,  he  may  deliver  in 
the  office  a  requisition  in  that  behalf,  referring 
to  this  section. 

(2.)  Thereupon  the  proper  officer  shall  dili- 
gently make  the  search  required,  and  shall 
make  and  file  in  the  office  a  certificate  setting 
forth  the  result  thereof;  and  office  copies  of 
that  certificate  shall  be  issued  on  requisition, 
and  an  office  copy  shall  be  evidence  of  the 
oortificate. 

(o.)  In  favour  of  a  purchaser,  as  against 
persons  interested  under  or  in  respect  of  judg- 
ments, deeds,  or  other  matters  or  documents, 
whereof  entries  are  required  or  allowed  as 
aforesaid,  the  certificate,  according  to  the 
tenour  thereof,  shall  be  conclusive,  affirma- 
tively or  negatively,  as  the  case  may  be. 

(4.)  Every  requisition  under  this  section 
shall  be  in  writing,  signed  by  the  person 
making  the  same,  specifying  the  name  against 
which  he  desires  search  to  be  made,  or  in  re- 
lation to  which  he  requires  an  office  cog7 
certificate  of  result  of  search,  and  other  suffi- 
cient particulars ;  and  the  person  making  any 
such  requisition  shall  not  be  entitled  to  a 
search,  or  an  office  copy  certificate,  until  he 
has  satisfied  the  proper  officer  that  the  same  is 
reouired  for  the  purposes  of  this  section. 

(5 )  General  Bules  shall  be  made  for  purposes 
of  this  section,  prescribing  forms  and  contents 
of  requisitions  and  certificates,  and  regulating 
the  practice  of  the  office,  and  prescribing,  with 
the  concurrence  of  the  Commissioners  of  Her 
Majesty's  Treasury,  the  fees  to  be  taken  there- 
in ;  which  Bules  shall  be  deemed  Bules  of 
Court  within  section  seventeen  of  the  Appellate 
Jurisdiction  Act,  1876,  as  altered  by  section 
nineteen  of  the  Supreme  Court  of  Judicature 
Act,  1881,  and  may  be  made,  at  any  time  after 
the  passing  of  this  Act,  to  take  effect  on  or 
afber  the  commencement  of  this  Act. 

(6.)  If  any  officer,  clerk,  or  person  employed 
in  the  office  commits,  or  is  party  or  pnvy  to, 
any  act  of  fraud  or  collusion,  or  is  wilfully 
negligent,  in  the  making  of  or  otherwise  in 
relation  to  any  certificate  or  office  copy  under 
this  section,  he  shall  be  guilty  of  a  misde- 
meanour. 

(7.)  Nothing  in  this  section  or  in  any  Bule 
made  thereunder  shall  take  away,  abrioge,  or 
prejudicially  affect  any  right  which  any  person 
may  have  independently  of  this  section  to  make 
any  search  in  the  office ;  and  every  such  search 
may  be  made  as  if  this  section  or  any  such 
Rule  had  not  been  enacted  or  made. 

(8.)  Where  a  solicitor  obtains  an  office  copy 
certificate  of  result  of  search  under  this 
section,  he  shall  not  be  answerable  in  respeot 


of  any  loss  that  may  arise  from  error  in  the 
certificate. 

(9.)  Where  the  solicitor  is  acting  for  trus- 
tees, executors,  agents,  or  other  personfi  in  a 
fiduciary  position,  those  persons  also  shall  not 
be  so  answerable. 

(10.)  Where  such  persons  obtain  such  an 
office  copy  without  a  solicitor,  they  shall  also 
be  protected  in  like  manner. 

(11.)  Nothing  in  this  section  applies  to  deeds 
inroUed  tinder  the  Fines  and  Kecoveries  Act, 
or  under  any  other  Act,  or  under  any  statutory 
Rule. 

(12.)  This  section  does  not  extend  to  Ireland. 

Notice. 

3. — (1.)  A  purchaser  shall  not  be  prejn. 
dicially  affected  by  notice  of  any  instrument, 
fact,  or  thinp  unless — 

(i.)  It  is  within  his  own  knowledge,  or  wonld 
have  come  to  his  knowledge  if  such  in- 
quiries and  inspections  had  been  made  as 
ought  reasonably  to  have  been  made  by 
him;  or 
(ii.)  In  the  same  transaction  with  respect  to 
which  a  question  of  notice  to  the  purchaser 
arises,  it  nas  come  to  the  knowledge  of  his 
counsel,  as  such,  or  of  his  solicitor,  or 
other  agent,  as  such,  or  would  have  come 
to  the  knowledge  of  his  solicitor,  or  other 
agent,    as    such,  if   such    inquiries  and 
inspections    had    been   made   as  ought 
reasonably   to   have   been  made  by  the 
solicitor  or  other  agent. 
(2.)  This  section  shall  not  exempt  a  pur- 
chaser from  any  liability  under,  or  any  obliga- 
tion to  perform  or  observe,  any  covenant,  con- 
dition, provision,  or  restriction  contained  in 
any  instrument  under  which  his  title  is  derived, 
mediately  or  immediately ;  and  such  liability 
or  obligation  may  be  eilforced  in  the  saine 
manner   and  to  the  same  extent  as  if  this 
section  had  not  been  enacted. 

(3.)  A  purchaser  shall  not  by  reason  of  any- 
thing in  this  section  be  affected  by  notice  in 
any  case  where  he  would  not  have  been  eo 
affected  if  this  section  had  not  been  enacted. 

(4.)  This  section  applies  to  pttiehases  made 
either  before  or  after  the  oommenoement  of 
this  Act ;  save  that,  where  an  action  is  pending 
at  the  commencement  of  this  Act,  the  rights 
of  the  parties  shall  not  be  aflRsNcted  by  this 
section. 

Leases, 

4, — (1.)  Where  a  lease  is  made  under  a 
power  contained  in  a  settlement,  will,  Act  of 
Parliament,  or  other  instrument,  any  prelimi- 
nary contract  for  or  relating  to  the  lease  shall 
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not,  for  the  parpose  of  the  dedaction  of  title  to 
an  intended  assip^,  form  part  of  the  title,  or 
evidence  of  the  title,  to  the  lease. 

(2.)  This  section  applies  to  leases  made 
either  before  or  after  the  commencement  of 
this  Act. 

Separajte  Trustees. 

5.— (1.)  On  an  appointment  of  new  trustees, 
a  separate  set  of  trustees  may  be  appointed 
for  any  part  of  the  trust  property  held  on 
trusts  distinct  from  those  relating  to  any  other 
part  or  parts  of  the  trust  property ;  or,  if  only 
one  trustee  was  originally  appointed,  then  one 
separate  trustee  may  be  so  appointed  for  the 
first-mentioned  part. 

(2.)  This  section  applies  to  trusts  created 
either  before  or  after  the  commencement  of 
this  Act. 

Fovsers, 

6. — (1.)  A  uerson  to  whom  any  power, 
whether  coupled  with  an  interest  or  not,  is 
given,  may,  by  deed,  disclaim  the  power ;  and, 
after  disclaimer,  shall  not  be  capable  of  exer- 
cising or  joining  in  the  exercise  of  the  power. 

(2.)  On  such  disclaimer,  the  power  may  be 
exercised  by  the  other  or  others,  or  the  sur- 
vivors or  survivor  of  the  others,  of  the  persons 
to  whom  the  power  is  given,  unless  the  con- 
trary is  expressed  in  the  instrument  creating 
the  power. 

(3.)  This  section  applies  to  powers  created  by 
instruments  coming  into  operation  either 
before  or  after  the  commencement  of  this  Act. 

Married  Wotnen, 

7. — (1.)  In  section  seventy-nine  of  the  Fines 
and  Recoveries  Act,  and  section  seventy  of 
the  Fines  and  Becoveries  (Ireland)  Act,  there 
shall,  by  virtue  of  this  Act,  be  substituted  for 
the  words  "two  of  the  perpetual  commis- 
"  sioners,  or  two  special  commissioners,"  the 
words  "one  of  the  perpetual  commissioners, 
' '  or  one  special  commissioner ;  *'  and  in 
section  eightv-three  of  the  Fines  and  Becove- 
ries Act,  ana  section  seventy-four  of  the  Fines 
and  Becoveries  (Ireland)  Act,  there  shall,  by 
virtue  of  this  Act,  be  substituted  for  the  word 
"persons"  the  word  "person,"  and  for  the 
word  "commissioners"  the  words  "a  com- 
missioner ;"  and  all  other  provisions  of  those 
Acts,  and  all  other  enactments  having  reference 
in  any  manner  to  the  sections  aforesaid,  shall 
be  read  and  have  effect  accordingly. 

(2.)  Whore  the  memorandum  of  acknowledg- 
ment by  a  married  woman  of  a  deed  purports 
to  be  Biffned  by  a  person  authorized  to  take  the 
acknowledgment^  the  deed  shall,  as  regards  the 


execution  thereof  by  the  married  woman,  take 
effect  at  the  time  of  ackowledgment,  and  shall 
be  conclusively  taken  to  have  been  duly 
acknowledged. 

(3.)  A  deed  acknowledged   before  or  after 
the  commencement  of  this  Act  by  a  married 
woman,  before  a  judge  of  the  High  Court  of 
Justice  in  England  or  Ireland,   or  before  a 
judge  of  a  county  court  in  England,  or  before 
a  chairman  in   Ireland,  or  before  a  perpetual 
commissioner  or  a  special  commissioner,  shall 
not  be  impeached  or  impeachable  by  reason  only 
that  sucn  judge,  chairman,    or  commisaiouer 
was  interested  or  concerned  either  as  a  pai-ty, 
or  as  solicitor,  or  clerk  to  the  solicitor  for  one 
of  the  parties,  or  otherwise,  in  the  transaction 
giving  occasion  for  the  acknowledgment ;  and 
Greneral  Bulea  shall  be  made  for  preventing 
any  person  interested  or  concerned  as  aforesaid 
from  taking  an  acknowledgment ;  but  no  such 
rule  shall  make  invalid  any  acknowledgment ; 
and  those  rules  shall,  as  regards  England,  be 
deemed  Bules  of  Court  witnin  section  seven- 
teen of  the  Appellate  Jurisdiction  Act,  1876, 
as  altered  by  section  nineteen  of  the  Supreme 
Court  of  Judicature  Act,  1881,  and  shall,  as 
regards  Ireland,  be  deemed  Bules  of  Court 
within  the  Supreme  Court  of  Judicature  Act 
(Ireland),  1877,  and  may  be  made  accordingly, 
for  England  and  Ireland  respectively,  at  any 
time  after  the  passing  of  this  Act,  to  take 
effect  on  or  after  the  commencement  of  this 
Act. 

(4.)  The  enactments  described  in  the 
Schedule  to  this  Act  are  hereby  repealed. 

(5.)  The  foregoing  provisions  of  this  section, 
including  the  repeal  therein,  apply  only  to  the 
execution  of  deeds  by  married  women  after  the 
commencement  of  this  Act. 

(6.)  Notwithstanding  the  repeal  or  any  other 
thing  in  this  section,  the  certificate,  if  not 
lodg^  before  the  commencement  of  this  Act, 
of  the  taking  of  an  acknowledgment  by  a 
married  woman  of  a  deed  executed  before  the 
commencement  of  this  Act,  with  any  affidavit 
relating  thereto,  shall  be  lodged,  examined, 
and  filed  in  the  like  manner  and  with  the  like 
effects  and  consequences  as  if  this  section  had 
not  been  enacted. 

(7.)  There  shall  continue  to  be  kept  in  the 
proper  office  of  the  Supreme  Court  of  Judica- 
ture an  index  to  all  certificates  of  acknow- 
ledgments of  deeds  by  married  women  lodged 
therein,  before  or  after  the  commencement  of 
this  Act,  containing  the  names  of  the  married 
women  and  their  husbands,  alphabetically 
arranged,  and  the  dates  of  the  certificates  and 
of  the  deeds  to  which  they  respectively  relate, 
and  other  particulars  found  convenient;  and 
every  such  certificate  lodged  after  the  com- 
mencement of  this  Act  shaU  be  entered  in  the 
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index  as  soon  as  mny  1)0  after  the  certificate  is 
tiled. 

(8.)  An  office  copy  of  any  such  certificate 
filed  before  or  after  the  commencemeat  of  this 
Act  shall  be  delivered  to  any  person  applying 
for  the  same  ;  and  every  such  office  copy  shall 
be  received  as  evidence  of  the  acknowledg- 
ment of  the  deed  to  which  the  certificate 
refers . 

rowers  of  Attorney , 

8. — (1.)  If  a  power  of  attorney,  given  for 
valuable  consideration,  is  in  the  instmment 
creating  the  power  expressed  to  be  irrevocable, 
then,  in  favour  of  a  purchaser, — 

(i.)  The  power  shall  not  bo  revoked  at  any 
time,  either  by  anything  done  by  the  donor  of 
the  pow^er  without  the  concurrence  of  the 
donee  of  the  power,  or  by  the  death,  marriage, 
lunacy,  unsoundness  of  mind,  or  bankruptcy 
of  the  donor  of  the  power  ;  and 

(ii.)  Any  act  done  at  any  time  by  the  donee 
of  the  power,  in  pursuance  of  the  power,  shall 
be  as  valid  as  if  anything  done  by  the  donor 
of  the  power  without  the  concurrence  of  the 
donee  of  the  power,  or  the  death,  marriage, 
lunacy,  unsoundness  of  mind,  or  bankruptcy  of 
the  donor  of  the  power,  had  not  been  done  or 
happened ;  and 

(iii. )  Neither  the  donee  of  the  power  nor  the 
purchaser  shall  at  any  time  be  prejudicially 
affected  by  notice  of  anything  done  by  the 
donor  of  the  power,  without  the  concnrrence 
of  the  donee  of  the  power,  or  of  the  death, 
marriage,  lunacy,  unsoundness  of  mind,  or 
bankruptcy  of  the  donor  of  the  power. 

(2.)  This  section  applies  only  to  powers  of 
attorney  created  by  instruments  executed  after 
the  commencement  of  this  Act. 

9. — (1.)  If  a  power  of  attorney,  whether 
given  for  valuable  consideration  or  not,  is  in 
the  instrnment  creating  the  power  expressed 
to  be  irrevocable  for  a  fixed  time  therein 
specified,  not  exceeding  one  year  from  the  date 
of  the  instrument,  then,  in  favour  of  a 
pnrcbaaer, — 

(i.)  The  power  shall  not  be  revoked,  for  and 
daring  that  fixed  time,  either  by  anything 
done  by  the  donor  of  the  power  without  the 
concurrence  of  the  donee  of  the  power,  or  by 
the  death,  marriage,  lunacy,  nnsoundness  of 
mind,  or  bankrupted  of  the  donor  of  the 
power;  and 

(ii.)  Any  act  done  within  that  fixed  time,  by 
the  donee  of  the  power,  in  pursuance  of  the 
power,  shall  be  as  valid  as  if  anything  done  by 
the  donor  of  the  power  without  the  concurrence 
of  the  donee  of  the  power,  or  the  death, 
marriage,  lunacy,  unsoundness    of  mind,  or 


bankruptcy  of  the  donor  of  the  power,  had  rm 
been  done  or  happened ;  and 

(iii.)  Neither  the  donee  of  the  power,  nor 
the  purchaser,  shall  at  any  time  be  pre- 
judicially affected  by  notice  either  during  or 
after  that  fixed  time  of  anything  done  by  the 
donor  of  the  power  during  that  fixed  time, 
without  the  concurrence  of  the  donee  of  the 
power,  or  of  the  death,  marriage,  lunacy,  un- 
soundness of  mind,  or  bankruptcy  of  the  donor 
of  the  power  within  that  fixea  time. 

(2.)  This  section  applies  only  to  powers  of 
attorney  created  by  instruments  executed  after 
the  commencement  of  this  Act. 

Execuiory  LimUaiiOfis, 

10. — (1.)  Where  there  is  a  person  entitled  to 
land  for  an  estate  in  fee,  or  for  a  term  of  years 
absolute  or  determinable  on  life,  or  for  term  of 
life,  with  an  executory  limitation  over  on 
default  or  failure  of  all  or  any  of  his  issne. 
whether  within  or  at  any  specified  period  or 
time  or  not,  that  executory  limitation  shall  be 
or  become  void  and  incapable  of  taking  effect, 
if  and  as  soon  aa  there  is  living  any  issue  who 
has  attained  the  age  of  twenty-one  years,  of 
the  class  on  default  or  failure  whereof  the 
limitation  over  was  to  take  eflTect. 

(2.)  This  section  applies  only  where  the 
executory  limitation  is  contained  in  an  instm- 
ment coming  into  operation  after  the  com- 
mencement of  this  Act. 

Lcmg  Terms. 

11.  Section  sixty-five  of  the  ConveyanciDg 
Act  of  1881  shall  apply  to  and  include,  and 
shall  be  deemed  to  have  always  applied  to  and 
included,  every  such  term  as  in  that  section 
mentioned,  whether  having  as  the  immediate 
reversion  thereon  the  freehold  or  not;  bot 
not — 

(i.)  Any  term  liable  to  be  determined  by  ^^ 
entry  for  condition  broken ;  or 

(ii.)  Auy  term  created  by  sub-demise  out  of 
a  superior  term,  itself  incapable  of  being 
enlarged  into  a  fee  simple. 

Mortgagee. 

12.  The  right  of  the  mortgagor,  under 
section  fifteen  of  the  Conveyancing  Act  of 
1881,  to  require  a  mortgagee,  instead  of  re- 
conveying,  to  assign  the  mortgage  debt  and 
convey  the  moi*tgaged  property  to  a  thini 
person,  shall  belong  to  and  be  capable  of  being 
enforced  by  each  incumbrancer,  or  by  the 
mortgagor,  notwithstanding  any  intermediate 
incumbrance ;  but  a  requisition  of  an  incum- 
brancer shall  prevail  over  a  requisition  of  the 
mortgagor,  and,  as  between  incumbrancers, 
a  requisition  of  a  prior  ineumbrancer  shall 
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prevail  oyer  a  requisition  of  a  subsequent  in- 
<;umbiancer. 

Saving, 

13.  The  repeal  by  this  Act  of  any  enactment 
shall  not  affect  any  right  accrued  or  obligation 
incurred  thereunder  before  the  commence- 
nient  of  this  Act ;  nor  shall  the  same  affect 
the  validity  or  invalidity,  or  any  operation, 


effect,  or  consequence,  of  any  instrument 
executed  or  made,  or  of  anything  done  or 
suffered,  before  the  commencement  of  this 
Act ;  nor  shall  the  same  affect  any  action,  pro- 
ceeding, or  thing  then  pending  or  uncom- 
pleted; and  every  such  action,  proceeding, 
and  thing  may  be  carried  on  and  completed  as 
if  there  had  been  no  such  repeal  in  this  Act. 


Oj^OO- 


Schedule. 


3  A  4  Will.  4.  c.  74.  - 

in  part. 


4  &  5  Will.  4.  c.  92. 

in  part. 


17  A  18  Vict.  c.  75. 


41  &  42  Vict.  c.  23. 


Bepeals. 

The  Fines  and  Becoveries  Act    -  -    in  part ;  namely, — 

Section  eighty-four,  from  and  including  the  words  *  *  and 

the  same  judge,"  to  the  end  of  that  section. 
Sections  eighty-five  to  eighty-eight,  inclusive. 

The  Fines  and  Becoveries  (Ireland)  Act     -    in  part ;  namely, — 
Section  seventy-five,  from  and  including  the  words  "and 

the  same  Judge,"  to  the  end  of  that  section. 
Sections  seventy-six  to  seventy-nine,  inclusive. 

An  Act  to  remove  doubts  concerning  the  due  acknowledgments 
of  deeds  by  married  women  in  certain  cases. 

The  Acknowledgment  of  Deeds  by  Married  Women  (Ireland)  Act, 
1878. 


Chap.  40. 
Copyright  (^Musical  Compositions)  Act,  1892. 


ABSTSACT  OF  THE  ENACT3CENTS. 


1.  Printed  notice  restraining  public  performance, 

2.  Provision  when  right  of  perfonnanee  and  copyright  are  vested  in  different  owners, 

3.  Penalty  on  owner  of  copyright  for  non-compliance  with    notice  from    owner  of  right  of 

performance. 

4.  Costs, 

6,  Short  tUU. 


An  Act  to  amend  the  law  of  Copyright 

relating  to  Musical  Compositions. 

(10th  August  1882.) 

Whebeas  it  is  expedient  to  amend  the  law 
relating  to  copyright  in  musical  compositions, 

Vol.  LXI.—  Lav  Jouk.  Stat. 


and  to  protect  the  public  from  vexatious  pro- 
ceedings for  the  recovery  of  penalties  for  the 
unauthorised  performance  of  the  same  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 


114 


STATUTES  OF  THE  REALM. 


[chap.  40. 


and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  On  and  after  the  passing  of  this  Act  the 
proprietor  of  the  copyright  in  any  musical  com- 
position first  published  after  the  passing  of 
this  Act,  or  his  assignee,  who  shall  be  entitled 
to  and  be  desirous  of  retaining  in  his  own 
hands  exclusively  the  right  of  public  repre- 
sentation or  performance  of  the  same,  shall 
print  or  cause  to  be  printed  upon  the  title-page 
of  every  published  copy  of  such  musical  com- 
position a  notice  to  the  effect  that  the  right 
of  public  representation  or  performance  is 
reserved. 

2.  In  case,  after  the  passing  of  this  Act,  the 
right  of  public  representation  or  performance 
of,  and  the  copyright  in,  any  musical  compo- 
sition shall  be  or  become  vested  before  publi- 
cation of  any  copy  thereof  in  different  owners, 
then,  if  the  owner  of  the  right  of  public  repre- 
sentation or  performance  shall  desire  to  retain 
the  same,  he  shall,  before  any  such  publication 
of  any  copy  of  such  musical  composition,  give 
to  the  owner  of  the  copyright  therein  notice  in 
writing  requiring  him  to  print  upon  every 
copy  of  such  musical  composition  a  notice  to 
the  effect  that  the  right  or  public  representa- 
tion or  performance  is  reserved;  but  in  case 
the  right  of  public  representation  or  perfor- 
mance of,  and  the  copyright  in,  any  musical 
composition  shall,  after  publication  of  any 
copy  thereof  subsequently  to  the  passing  of 
this  Act.  first  become  vested  in  different 
owners,  and  such  notice  as  aforesaid  shall  have 
been  duly  printed  on  all  copies  published  after 
the  passing  of  this  Act  previously  to  such 
vesting,  then,  if  the  owner  of  the  right  of  per- 
formance and  representation  shall  desire  to 
retain  the  same,  he  shall,  before  the  publi- 
cation of  any  further  copies  of  such  musical 


composition,  give  notice  in  writing  to  the 
person  in  whom  the  copyright  shaU  be  then 
vested,  requiring  him  to  print  such  notice  as 
aforesaid  on  every  copy  of  snch  musical  com- 
position to  be  thereafter  published. 

3.  If  the  owner  for  the  time  being  of  the 
copyright  in  any  musical  composition  Bfaail. 
after  due  notice  being  given  to  him  or  his  pre- 
decessor in  title  at  the  time,  and  ^nerallj  in 
accordance  with  the  last  precedmg  section, 
neglect  or  fail  to  print  legibly  and  con- 
spicuously upon  every  copy  of  such  compo- 
sition published  by  him  or  by  his  authority,  or 
by  any  person  lawfully  entitled  to  publish  the 
same,  and  claiming  through  or  under  him,  & 
note  or  memorandum  stating  that  the  right  c! 
public  representation  or  performance  is  re- 
served, then  and  in  such  case  the  owner  of  the 
copyright  at  the  time  of  the  happening  of  such 
neglect  or  default,  shall  forfeit  and  pay  to  tie 
owner  of  the  right  of  public  representation  or 
performance  of  such  composition  the  Bum  oi 
twenty  pounds,  to  be  recovered  in  any  coon  ot 
competent  jurisdiction. 

4.  Notwithstanding  the  provisions  of  the  Act 

gassed  in  the  third  and  fourth  years  of  Hi$ 
[ajeaty  King  William  .the  FourUi,  to  amend 
the  laws  relating  to  dramatic  literary  propenj. 
or  any  other  Act  in  which  those  provisions  are 
incorporated,  the  costs  of  any  action  or  pro- 
ceedings for  penalties  or  damages  in  respect  of 
the  unauthorised  representation  or  performaDce 
of  any  musical  composition  pnblished  before 
the  passing  of  this  Act  shall,  in  cases  in  which 
the  plaintiff*  shall  not  recover  more  than  forty 
shillings  as  penalty  or  damageSj  be  in  the  dis- 
cretion of  the  court  or  judge  before  irhoE 
such  action  or  proceedings  shall  be  tried. 

5.  This  Act  may  be  cited  as  the  Copjiigh: 
(Musical  Compositions)  Act,  1882. 


Chap.  41. 
Customs  and  Inland  Revenue  Act,  1882. 


▲BSTBACT  OF  THE  ENACTMENTS. 

1.  Short  title. 

PART  I. 

Customs  at\d  Excise. 

2.  It)\port  duties  on  tea, 

3.  RepeoX  of  customs  duties  on  vegeiahle  moMer  ofher  than  chicory. 

4.  B^f>€al  of  excise  duty  on  vegetable  matter  other  than  chicory. 
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5.  Grani  of  duty  on  imitcUtons  of  coffee  and  on  coffee  mixtures. 

6.  Conditions  under  which  imitations  of  coffee  and  coffee  mixtures  may  he  sold. 

7.  Penalty  for  buying,  Sfc.  labels  which  have  been  used  before, 

8.  Repeal  of  section  5  o/43  Geo.  3.  c.  129. 

PAET  n. 

Income  Tax. 

9.  Grant  of  duties  of  income  tax, 

10.  Provisions  of  Income  Tax  Acts  to  apply  to  dviies  hereby  gra/nted. 

11.  Prov^isions  as  to  duty  on  dividends,  Sfc.  paid  prior  to  passing  of  this  Act. 

12.  Provisions  of  Income  Tax  Acts  to  apply  to  duties  to  be  granted  for  succeeding  year 


An  Act  to  grant  certain  Duties  of 
Customs  and  Inland  Revenue,  to  alter 
other  Duties^  and  to  amend  the  Laws 
relating  to  Customs  and  Inland 
Revenue.  (10th  August  1882.) 

Most  Gracious  Sovereign, 
We,  Your  Majesty's  most  dutiful  and  loyal 
subjects,  the  Conmions  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliament 
assembled,  towards  raising  the  necessary 
supplies  to  defray  Your  Majesty's  public 
expenses,  and  making  an  addition  to  the . 
public  revenue,  have  freely  and  voluntarily 
resolved  to  give  and  grant  unto  Your  Majesty 
the  several  duties  herein-after  mentioned,  and 
do  tiierefore  most  humbly  beseech  Your 
Majesty  that  it  may  be  enacted;  and  be  it 
enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  l^e  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows  : 

1.  This  Act  may  bo  cited  as  the  Customs 
and  Inland  Bevenue  Act,  1882. 


PART  I. 
Customs  cmd  Excise. 


2,  The  duties  of  customs  now  chargeable 
upon  tea  shall  continue  to  be  levied  and 
charged,  on  and  after  the  first  day  of  August 
one  thousand  eight  hundred  and  eighty-two 
until  Uie  first  day  of  August  one  thousand 
eight  hundred  and  eighty-three,  on  the  impor- 
tation thereof  into  Great  Britain  or  Ireland ; 
(that  is  to  sav,) 

Tea,  the  pound  -    Sixpence. 

3.  The  duties  of  customs  under  the  Customs 
Tariff  Act,  1876,  on  vegetable  matter  (other 
than  chicory)  applicable  to  the  uses  of  chicory 
or  cofi*ee  shall  cease  and  determine. 


4.  (1.)  Section  five  of  the  Customs  and 
Inland  Ecvenue  Act,  1872,  so  far  as  it  imposes 
a  duty  of  excise  on  any  vegetable  matter 
(other  than  chicory)  applicable  to  the  uses 
of  chicory  or  coffee  grown  in  the  United 
Elingdom,  is  hereby  repealed. 

(2.)  The  several  sections  of  the  Act  of  the 
twenty -third  and  twenty-fourth  years  of  Her 
Majesty's  reign,  chapter  one  hundred  and 
thirteen,  relating  to  the  duty  on  chicory  or 
any  such  vegetable  matter  as  aforesaid,  shall 
be  read  as  if  the  same  were  confined  to 
chicory,  and  the  expressions  *'or  such  other 
vegetable  matter  as  aforesaid  "  and  **  or  other 
vegetable  matter,"  wherever  the  same  respec- 
tively therein  occur,  were  omitted  therefrom. 

5.  (1.)  There  shall  be  granted  and  paid  to 
Her  Majesty,  her  heirs,  and  succesi<ors,  upon 
every  quarter  of  a  pound  weight  of  any  article 
or  substance  prepared  or  manufactured  for  the 
purpose  of  being  in  imitation  of,  or  in  any 
respect  to  resemble,  or  to  serve  as  a  substitute 
for,  coffee  or  chicory,  which  is  sold  or  kept  for 
sale  in  the  United  Kingdom,  and  also  upon 
every  quarter  of  a  pound  weight  of  any  mixture 
of  such  article  or  substance  as  aforesaid  with 
xoffee  or  chicoiy  which  is  sold  or  kept  for  sale 
in  the  United  I^ingdom,  the  duty  of  excise  of 
one  halfpenny. 

(2.)  The  said  duty  shall  be  under  the  care 
and  management  of  the  Commissioners  of 
Inland  Eevenue,  and  shall  be  denoted  by,  and 
collected  by  means  of,  an  adhesive  label  or 
labels  to  be  provided  by  the  said  Comnus- 
sioners. 

(3.)  Any  label  so  provided  shall  be  deemed 
to  be  included  within  the  term  ** stamp"  in 
sections  eighteen,  luneteen,  twenty,  and 
twenty-one  of  the  Stamp  Duties  Management 
Act,  1870. 

(4.)  All  the  powers,  clauses,  regulations,  and 
directions  contained  in  any  Act  relating  to 
duties  of  excise  or  to  pensdties  under  Excise 
Acts,  and  now  or  hereafter  in  force,  shall  be 
of  full  force  and  effect  with  respect  to  the  said 
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duty  and  the  penalties  by  this  Act  imposed,  so 
far  as  the  same  are  applicable,  as  fully  and 
ert'ectually  as  if  the  same  had  been  herein 
specially  enacted  with  reference  to  such  duty 
and  penalties. 

6.  (1.)  No  article  or  substance  or  mixture 
upon  which  a  duty  of  excise  is  imposed  by  this 
Act  shall  be  sold  or  exposed  to  sale,  or  be 
offered  or  kept  ready  for  sale,  or  be  delivered 
out  of  the  custody  or  possession  of  any  preparer, 
manufacturer,  or  importer  thereof,  except 
under  the  following  conditions  : 

(a.)  The  article  or  substance  or  mixture  shall 
be  placed  in  packets,  each  containing  one 
quarter  of  a  pound  or  any  number  of 
quarters  of  a  pound : 
(b.)  Each  such  packet  shall  have  affixed 
thereto  a  label  or  labels  (which  shall  not 
have  been  before  used)  denoting  the  proper 
amount  of  duty  payable  upon  such  packet 
according  to  the  weight  thereof : 
(c.)  Such  label  or  labels  shall  be  affixed  so 
that  the  whole  thereof  shall  adhere  to  the 
packet,  and  so  that  the  packet  cannot  be 
opened  without  tearing  or  destroying  the 
label  or  labels  : 
(d.)  Where  more  than  one  label  is  affixed  to 
any  packet  the  labels  shall  be  affixed  so 
that  every  label  shall  be  wholly  or  partially 
visible. 

Provided  that  each  such  packet  contain- 
ing, or  purporting  to  contain,  coffee  with 
any  other  article  or  substance  mixed  there- 
with shall  have  affixed  thereto  a  label,  in 
manner  herein-before  provided,  denoting 
in  letters  of  not  less  size  than  the  largest 
letters  affixed  to    or  imprinted  on  such 
label  the   proper   name    of   the    several 
articles     or    substances    of  which    such 
mixture  is  composed. 
(2.)  If  any  person  shall  sell  or  expose  to 
sale,  or  offer  or  keep  ready  for  sale,  or  deliver 
out  of  his  custody  or  possession,   any  such 
article  or  substance  or  mixture  as  aforesaid, 
otherwise  than  in  conformity  with  the  above 
conditions,  he  shall  forfeit  the  same,  and  incur 
a  fine  of  twenty  pounds. 

(3.)  In  any  proceeding  for  recovery  of  the 
fine  imposed  by  this  section,  if  any  question 
shall  arise  whether  any  label  shall  have  been 
before  used,  proof  that  such  label  had  not  been 
before  used  shall  lie  upon  the  defendant. 

(4.)  Provided  that  nothing  in  this  Act  con- 
tained shall  in  any  way  affect  any  Act  or  Acts 
now  in  force  relating  to  the  adulteration  of 
food. 

7.  If  any  person  who  shall  prepare,  manu- 
facture, sell,  keep  for  sale,  or  import  any 
iirticle  or  substance  or  mixture  upon  which  a 


duty  of  excise  is  imposed  by  this  Act,  Eball 
buy,  receive,  or  have  in  his  possession  anj 
label  nrovided  under  this  Act  which  shall  hare 
been  oefore  used,  or  ainr  portion  of  sach  a 
label  (whether  such  label  or  portion  ehall  be 
loose  or  affixed  to  any  packet),  he  shall  incur  a 
fine  of  one  hundred  pounds,  and  every  such 
label  or  portion  shall  be  seized. 

8.  Section  five  of  the  Act  of  the  fortj-thlrd 
year  of  the  reign  of  £^ng  Greorge  the  Third, 
chapter  one  nundred  and  twenty*  nine,  is 
hereby  repealed,  save  as  respects  the  raliditj, 
invalidity,  effect,  or  consequences  of  anyihing 
already  done  or  suffei^ed. 


PART  II. 
Income  Tax. 


9.  There  shall  be  charged,  collected,  a&d 
paid  for  the  year  which  commenced  on  the 
sixth  day  of  April  one  thousand  eight  hondred 
and  eighty-two,  in  respect  of  aU  property, 
profits,  and  gains  mentioned  or  described  as 
chargeable  in  the  Act  of  the  sixteenth  and 
seventeenth  years  of  Her  Majesty's  reign. 
chapter  thirty-four,  the  following  duties  of 
income  tax  ;  (that  is  to  say,) 

For  every  twenty  shillings  of  the  annual 
value  or  amount  of  property,  profits,  and 
gains  chargeable  under  Schedules  lAJ, 
(C),  (D.),  or  (E.)  of  the  said  Act,  the  daty 
of  sixpence  halfpenny ; 
And  for  every  twenty  shillings  of  the  annual 
value  of  the  occupation  of  lands,  tene^ 
ments,  hereditaments,  and  heritages 
chargeable  under  Schedule  (B.)  of  the  said 
Act, — 
In  England   the    duty    of  threepenct 

farthmg; 
In  Scotland  and  Ireland  respectivelT. 
the    duty    of    twopence    and  three 
eighths  of  a  penny. 
Provided  always,  that  where  any  dividends, 
interest,  or  other  annual  profits  or  gains  are 
due  or  payable  half-yearly  or  quarterlv  in  the 
course  of  the  said  year,  the  first  half-yearlj 
payment  and  the  two  first  quarterly  payments 
shall  be  deemed  to  have  been  or  be  chargeable 
with  the  duty  of  fivepence,  and  the  other  half- 
yearly  payment  and  the  two  other  quarterly 
payments  shall  be  deemed  to  be  chargeable 
with  the  duty  of  eightpence. 

10.  All  such  provisions  contained  in  afij 
Act  relating  to  income  tax  as  were  in  force  oo 
the  fifth  day  of  April  one  thousand  eighi 
hundred  and  eighty-two  (except  sectios 
twenty-two  of  the  C^uitoms  and  Inland  Berenae 
Act,  1881,)  shall  have  full  force  and  effect  with 
respect  to  the  duties  of  income  tax  granted  by 
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this  Act  BO  far  as  the  same  shall  be  consistent 
with  the  provisions  of  this  Act. 

11.  (1.)  Where  any  diridend,  interest,  or 
other  annual  profits  or  gains  dne  or  payable 
half-yearly  or  quarterly  shall  have  become  due 
or  payable  in  the  course  of  the  said  year  which 
commenced  on  the  sixth  day  of  April  one 
thousand  eight  hundred  and  eighty- two,  and 
shall  have  been  paid  to  any  person  prior  to  the 
passing  of  this  Act  without  any  charge  for  the 
duty  of  income  tax  at  the  rate  of  fivepence 
having  been  made  thereon  or  deducted  tnere- 
from,  the  amount  of  the  said  duty  shall  be 
added  to  the  assessment  in  respect  of  the  next 
half-yearly  or  quarterly  payment  to  such  per- 
son, and  charged  thereon  and  deducted  there- 
from accordingly. 

(2.)  Where  any  person  liable  to  pay  any  rent, 
interest,  annuity,  or  other  annual  payment  in 
the  course  of  the  said  year  shall,  on  making 
any  such  payment  prior  to  the  passing  of  this 
Act,  have  not  made  any  deduction  or  have  made 
an  insufficient  deduction  in  respect  of  income 
tax,  he  shall  be  authorised  to  make  the  deduc- 
tion or  a  sufficient  deduction  to  make  up  the 
deficiency  on  the  occasion  of  the  next  payment, 
in  addition  to  any  other  deduction  which  he 
may  by  law  be  authorised  to  make. 


(3.)  The  charge  or  deduction  of  the  duty  of 
income  tax  at  the  rate  of  fivepence  in  the  case 
of  any  payment  made  in  the  course  of  the  said 
year  prior  to  the  passing  of  this  Act  shall  be 
deemed  to  have  been  a  legal  charge  or  deduc- 
tion. 

12.  In  order  to  ensure  the  collection  in  due 
time  of  any  duties  of  income  tax  which  may 
be  granted  for  the  year  commencing  on  the 
sixth  day  of  April  one  thousand  eight  hundred 
and  eighty-three,  all  such  provisions  contained 
in  any  Act  relating  to  the  duties  of  income 
tax  as  are  in  force  on  the  fifth  day  of  April 
one  thousand  eight  hundred  and  eighty-three 
shall  have  full  force  and  efiect  with  respect  to 
the  dnties  of  income  tax  which  may  be  so 

granted  in  the  same  manner  as  if  the  said 
uties  had  been  actually  granted  and  the  said 
provisions  had  been  applied  thereto  by  an  Act 
of  Parliament  passed  on  that  day,  provided 
that  nothing  in  this  section  shall  be  deemed  to 
render  necessary  or  authorise  the  appointment 
of  assessors  for  such  of  the  said  duties  as  may 
be  granted  and  payable  under  Schedules  (A.) 
and  (B.)  of  the  said  Act  of  the  sixteenth  and 
seventeenth  years  of  Her  Majesty's  reign, 
chapter  thirty-four. 


Ghap.  42. 
Civil  Imprisonment  {Scotland)  Act,  1882. 


ABSTRACT  OP  THE  ENACTMENTS. 

1.  Sliort  title, 

2.  Commenoemeni  of  Act, 

3.  Imprisonment  for  alimentcmi  d^te. 

4.  Power  to  imprison  for  wilful  failure  to  obey  decree  for  alimentary  debt, 

5.  Imprisonment  for  rates  and  assessments, 

6.  Imprisonment  in  law  burrows,  ^c. 

7.  Discharge  of  persons  in  custody  ai  the  commencement  of  this  AcL 

8.  Amendment  of  law  as  to  aliment  of  ciml  prisoners, 

9.  Construction  of  AcL 


An  Act  to  amend  the  Law  relating  to 
Civil  Imprisonment  in  Scotland. 

(18th  August  1882.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Af  ajes^,  bv  and  with  the  advice  and  consent 
of  the  liords  Spiritual  and  Temporal,  and  Com- 


mons, in  this  present  Parliament  assembled,, 
and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as 
the  Civil  Imprisonment  (Scotland)  Act,  1882. 

2.  This  Act  shall  come  into  operation  on. 
the  first  day  of  October  one  thousand  eight 
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hnndred  and  eighty-two,  which  date  is  herein- 
after referred  to  as  the  commencement  of  this 
Act. 

3.  From  and  after  the  commencement  of  this 
Act  no  person  shall,  except  as  herein-after 
provided,  be  apprehended  or  imprisoned  on 
account  of  his  failure  to  pay  any  sum  or  sums 
decerned  for  aliment. 

4.  Subject  to  the  provisions  herein-after  con- 
tained, any  sheriff  or  sheriff  substitute  may 
commit  to  prison  for  a  period  not  exceeding 
six  weeks,  or  until  payment  of  the  sum  or  sums 
of  aliment,  and  expenses  of  process  decerned 
for,  or  such  instalment  or  instalments  thereof 
as  the  sheriff  or  sheriff  substitute  may  appoint, 
or  until  the  creditor  is  otherwise  satisfied,  any 
person  who  wilfully  fails  to  pay  within  the 
days  of  charge  any  sum  or  sums  of  aliment, 
together  with  the  expenses  of  process,  for 
which  decree  has  been  pronounced  against  him 
by  any  competent  court ;  provided — 

(1.)  That  the  warrant  to  commit  to  prison 
may  be  applied  for  by  the  creditor  in  the 
sum  or  sums  decerned  for  without  any 
concurrence : 

(2.)  That  the  application  shall  be  disposed 
of  summarily,  and  without  any  written 
pleadings : 

(3.)  That  the  failure  to  pay  shall  be  presumed 
to  have  been  wilful  until  the  contrary  is 
proved  by  the  debtor ;  but  that  a  warrant 
of  imprisonment  shall  not  be  granted  if  it 
is  proved  to  the  satisfaction  of  the  sheriff 
or  sheriff  substitute  that  the  debtor  has 
not,  since  the  commencement  of  the  action 
in  which  the  decree  was  pronounced,  pos- 
sessed or  been  able  to  earn  the  means  of 
paying  the  sum  or  sums  in  respect  of 
which  he  has  made  default,  or  such  instal- 
ment or  instalments  thereof  as  the  sheriff 
or  sheriff  substitute  shall  consider  reason- 
able : 

(4.)  That  a  warrant  of  imprisonment  may  be 
granted  of  new,  subject  to  the  same  pro- 
visions and  conditions,  at  intervals  of  not 
less  than  six  montbs,  against  the  same 
person  in  respect  of  failure  to  pay  the 
same  sum  or  sums  of  aliment  and  expenses 
of  process,  if  or  in  so  far  as  still  remaining 
due,  or  such  instalment  or  instalments 
thereof  as  the  sheriff  or  sheriff  substitute 
^shall  consider  reasonable,  or  any  sums 
afterwards  accruing  due  under  the  decree, 
or  such  instalment  or  instalments  thereof 
as  the  sheriff  or  sheriff  substitute  shall 
consider  reasonable : 

(5.)  That  the  imprisonment  shall  not  to  any 
extent  operate  as  a  satisfaction  or  extinc- 
tion of  the  debt,  or  interfere  with  the 


creditor's  other  rights  and  remedies  for  its 
recovery : 
(6.)  That  the  creditor,  upon  whose  appli- 
cation  the  warrant  of  imprisonment  is 
granted,  shall  not  be  liable  to  aliment  or 
to  contribute  to  the  aliment  of  the  debtor 
while  incarcerated  under  such  warrant; 
but  that  the  incarcerated  debtor  shall  be 
subject  to  the  enactments  and  rules  as  to 
maintenance,  work,  discipline,  and  other- 
wise applicable  to  the  class  of  prisoners 
committed  for  contempt  of  court. 

5.  No  person  shall,  on  account  of  failure  to 
pay  rates  and  assessments,  be  imprisoned  for 
a  longer  period  than  six  weeks  in  all  at  the 
instance  of  the  rating  authority  or  anthori- 
ties  of  any  one  parish,  combination,  district, 
county,  or  burgh,  in  respect  of  his  failore  to 
pay  the  rates  and  assessments  due  for  any 
one  year,  without  prejudice  to  any  other  civil 
rights  and  remedies  competent  to  the  rating 
authority. 

6.  In  order  to  amend  the  law  in  regard  to 
imprisonment  in  the  process  of  law  bmrowi, 
the  following  provisions  shall  have  effect: 
(that  is  to  say,) 

(1.)  It  shall  not  be  competent  to  issue  letten 
of  law  burrows  under  the  signet  in  the 
Court  of  Session  or  Court  of  JusticiHy : 

(2.)  Upon  an  application  for  law  buTiows 
being  presented,  the  sheriff  or  sherif 
substitute  or  justice  of  the  peace  shall 
immediately,  and  without  taking  the  oath 
of  the  applicant,  order  the  petition  to 
be  servea  upon  the  person  complained 
against,  and  shall  at  tne  same  time  grant 
warrant  to  both  parties  to  cite  witnesses : 

(3.)  At  the  diet  of  proof  appointed,  or  at 
any  adjourned  diet,  the  application  shaU 
be  disposed  of  summarily  under  the  prori- 
sions  of  the  Smnmary  Jurisdiction  Acts, 
and  without  any  written  pleadings  or 
record  of  the  evidence  being  kept,  and 
expenses  may  be  awarded  against  either 
party  if  and  as  it  shall  seem  just : 

(4.)  In  every  application  for  law  bmroTrs 
the  parties  shall  be  competent  witneses, 
and  the  sheriff  or  sheriff  substitute,  or 
justice  of  the  peace,  may  grant  the  prajer 
of  the  petition  upon  the  sworn  testimont 
of  one  credible  witness,  although  snck 
witness  may  be  a  party : 

(5.)  In  the  event  of  the  sheriff  or  sherif 
substitute,  or  justice  of  the  peace,  order- 
ing caution  to  be  found,  the  amount  of 
caution  shall  be  in  his  discretion : 

(6.)  The  sheriff  or  sheriff  substitnte,  or 
justice  of  the  peace,  may,  in  the  event  of 
his  ordering  caution  to  be  found,  fnrther 


CHAP.  42.] 


45  &  46  VICTORIA,  1882. 


119 


order  that  the  party  complained  against 
shaU,  failing  his  finding  caution,  be  im- 
prisoned for  a  period  not  exceeding  six 
months,  if  the  order  be  made  by  a  sheriff 
or  sherifif  substitnte,  and  not  exceeding 
fourteen  days,  if  the  order  be  made  by  a 
jnstice  of  the  peace : 
(7.)  It  shall  be  in  the  power  of  the  sheriff  or 
sheriff  substitute,  or  justice  of  the  peace, 
to  order  the  party  complained  against  to 
fiprant  his  own  bond  without  caution  for 
duly  implementing  the  terms  of  the  order, 
and    faiiiDg    such   bond    being   granted 
within  the  time  limited  by  the  order,  such 
order  may  farther  direct  that  the  party 
failing    shall    be    imprisoned    for    such 
period  as  aforesaid : 
(8.)  The  applicant  shall  not  be  bound   to 
aliment  or  contribute  to  the  aliment  of 
the  person  complained  against  when  in- 
carcerated ;  but  the  person  so  incarcerated 
shall  be  subject  to  the  enactments  and 
rules  as  to  maintenance,  work,  discipline, 
and  otherwise  applicable  to  the  class  of 
prisoners  committed  for  contempt  of  court : 
Provided  always,  that  except  in  so  far  as  ex- 
pressly altered  by  this  section,  nothing  in  this 
Act  shall  affect  the  existing  law  and  practice 
in  regard  to  the  process  of  law  burrows. 

7.  Where  any  person  is  at  the  commence- 
ment of  this  Act  in  custody  under  a  warrant 
of  imprisonment  or  other  process  in  any  case 


in  which  he  would  not  be  liable  to  be  appre- 
hended or  imprisoned  or  detained  in  custody 
after  the  commencement  of  this  Act,  such 
person  shall,  within  twelve  hours  after  the 
commencement  of  this  Act,  be  discharged 
from  such  custody;  but  his  apprehension, 
imprisonment^  or  discharge  shall  not  affect 
the  other  rights  or  remedies  of  any  creditor 
or  other  person  in  respect  of  any  debt,  claim, 
or  demand  against  him. 

8.  With  respect  to  the  alimenting  of  civil 
prisoners  entitled  to  aliment,  the  following 
provision  shall  have  effect ;  (that  is  to  say,) 

The  gaoler  or  other  person  in  whose  hands 
the  sum  of  ten  shilliDgs  shall  have  been 
deposited,  in  terms  of  the  Act  sixth 
George  the  Fourth,  chapter  sixty-two,  as 
a  means  of  and  security  for  the  aliment  of 
any  civil  prisoner,  shall,  as  from  the  date 
of  his  imprisonment,  pay  out  of  the  same 
the  aliment  of  the  said  prisoner  at  the 
rate  of  not  exceeding  one  shilling  per 
diem :  Provided  that,  if  such  prisoner 
shall  not  apply  for  or  shall  not  be  found 
entitled  to  aliment,  any  sum  expended 
under  this  sub-section  shall  bo  a  debt  due 
by  him  to  the  incarcerating  creditor. 

9.  This  Act  shall  be  read  and  construed 
together  with  the  Debtors  (Scotland)  Act, 
1880,  and  the  Bankruptcy  and  Cessio  (Scot- 
land) Act,  1881. 


Chap.  43. 
Bills  of  Sale  Act  (1878)  Amendment  Act,  1882. 


ABSTRACT  01  THE  £KACTM£irTS. 

1.  Short  Me. 

2.  OommencemefiU  of  Act.       

3.  ConHrueiion  ofAct."^^ 

4.  BUI  of  sale  to  ha/oe  scliedule  of  property  attached  tliereto, 

5.  BiU  of  sale  not  to  affect  after  acquired  property. 

6.  Exception  as  to  certain  things. 

7.  BUI  of  sale  with  power  to  seize  except  in  certain  events  to  he  void. 

8.  BUI  of  sale  to  he  void  unless  attested  and  registered, 

9.  Form  of  hiU  of  sale. 

10.  Attestation. 

11.  Local  registration  of  contents  of  hills  of  sale. 

12.  BUI  of  sale  under  30L  to  he  void. 

13.  Ohaiiels  not  to  he  removed  or  sold. 

14.  BiU  of  sale  not  to  protect  choMels  against  poor  and  parochial  rates. 

15.  Bepeal  of  part  ofBiUs  of  Sale  Act,  1878. 

16.  Inspection  of  registered  hiUs  of  sale. 

17.  BthentfMVs  to  which  Act  not  to  apply. 

18.  Extent  of  Ad. 

Schedule. 
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An  Act  to  amend  the  Bills  of  Sale  Act, 
1878.  (18th  August  1882.) 

WiiEiiEAS  it  is  expedient  to  amend  the  Bills 
of  Sale  Act,  1878 : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  for  all  purposes  as 
the  Bills  of  Sale  Act  (1878)  Amendment  Act, 
1882 ;  and  this  Act  and  the  Bills  of  Sale  Act, 
1878,  may  be  cited  together  as  the  Bills  of 
Sale  Acts,  1878  and  1882. 

2.  This  Act  shall  come  into  operation  on  the 
first  day  of  November  one  thousand  eight 
hundred  and  eighty-two,  which  date  is  herein- 
after referred  to  as  the  commencement  of  this 
Act. 

3.  The  Bills  of  Sale  Act,  1878,  is  herein- 
after referred  to  as  **the  principal  Act,"  and 
this  Act  shall,  so  far  as  is  consistent  with  the 
tenor  thereof,  be  construed  as  one  with  the 
principal  Act ;  but  unless  the  context  other- 
wise requires  shall  not  apply  to  any  bill  of  sale 
duly  registered  before  the  commencement  of 
this  Act  so  long  as  the  registration  thereof  is 
not  avoided  by  non-renewal  or  otherwise. 

The  expression  **  bill  of  sale,"  and  other  ex- 
pressions in  this  Act,  have  the  same  moaning 
as  in  the  principal  Act,  except  as  to  bills  of 
sale  or  other  documents  mentioned  in  section 
four  of  the  principal  Act,  which  may  be  given 
otherwise  than  by  way  of  security  for  the 
payment  of  money,  to  which  last-mentioned 
bills  of  sale  and  other  documents  this  Act  shall 
not  apply. 

4.  Every  bill  of  sale  shall  have  annexed 
thereto  or  written  thereon  a  schedule  con- 
taining an  inventory  of  the  personal  chattels 
comprised  in  the  bill  of  sale  ;  and  such  bill  of 
sale,  save  as  herein -after  mentioned,  shall 
have  effect  only  in  respect  of  the  personal 
chattels  specifically  described  in  tne  said 
schedule ;  and  shall  be  void,  except  as  against 
the  grantor,  in  respect  of  any  personal  chattels 
not  so  specifically  described. 

5.  Save  as  herein-after  mentioned,  a  bill  of 
sale  shall  be  void,  except  as  against  the 
grantor,  in  respect  of  any  personal  chattels 
specifically  described  in  the  schedule  thereto 
of  which  tlie  grantor  was  not  the  true  owner 
at  the  time  of  the  execution  of  the  bill  of  sale. 


6.  Nothing  contained  in  the  foregoing  sec- 
tions of  this  Act  shall  render  a  hill  of  sale 
void  in  respect  of  any  of  the  following  thin^ ; 
(that  is  to  say,) 

(1.)  Any  growing  crops  separately  assigcpd 
or  charged  where  such  crops  were  acinaiT 
growing  at  the  time  when  the  bill  of  sale 
was  executed. 

(2.)  Any  fixtures  separately  assigned  or 
charged,  and  any  plant,  or  trade  ma- 
chinery where  such  fixtures,  plant,  or 
trade  machinery  are  used  in,  attached  to. 
or  brought  upon  any  land,  farm,  factory, 
workshop,  shop,  house,  warehoaBC,  or 
other  place  in  substitution  for  any  of  the 
like  fixtures,  plant,  or  trade  machinery 
specifically  described  in  the  schednle  to 
such  bill  of  sale. 

7.  Personal  chattels  assigned  under  a  bill  of 
sale  shall  not  be  liable  to  be  seized  or  tftken 
possession  of  by  the  grantee  for  any  other  than 
the  following  causes : — 

(1.)  If  the  grantor  shall  make  defaalt  in 
payment  of  the  sum  or  sums  of  money 
thereby  secured  at  the  time  therein  pro- 
vided for  payment,  or  in  the  performance 
of  any  covenant  or  agreement  oontftined 
in   the   bill    of   sale  and   necessary  i(x 
maintaining  the  security ; 
(2.)  If  the  grantor  shall  become  a  bankrapt, 
or  suficr  the  said  goods  or  any  of  them  to 
be  distrained  for  rent,  rates,  or  taxes; 
(3.)  If  the  grantor  shall  fraudulently  either 
remove  or  suffer  the  said  goods,  or  any  of 
them,  to  be  removed  from  the  premises; 
(4.)  If  the  grantor  shall  not,  without  reason- 
able excuse,  upon  demand  in  writing  by 
*     the  grantee,  produce  to  him  his  last  re- 
ceipts for  rent,  rates,  and  taxes  ; 
(5.)  If   execution    shall    have    been  leried 
against  the  goods  of  the  grantor  under  any 
judgment  at  law : 
Provided  that  the  grantor  may  within  five  days 
from  the  seizure  or  taking  possession  of  any 
chattels    on    account   of  any  of  the  aboT«- 
mentioned  causes,  apply  to  the  High  Court,  or 
to  a  judge  thereof  in  chiambers,  and  such  cooxt 
or  judge,  if  satisfied  that  by  payment  of  money 
or  otherwise  the  said  cause  of  seizure  no  longer 
exists,  may  restrain  the  grantee  from  remoring 
or  selling  the  said  chattels,  or  may  make  snch 
other  order  as  may  seem  just. 

8.  Every  bill  of  sale  shall  be  duly  attestei 
and  shall  be  registered  under  the  principal 
Act  within  seven  clear  days  after  the  execn- 
tion  thereof,  or  if  it  is  executed  in  aoy  place 
out  of  England  then  within  seven  clear  dart 
after  the  time  at  which  it  would  in  the  ordi- 
nary course  of  post  arrive  in  England  if  poalcd 


CHAP.  43.] 


45  &  46  VICTORIA,  1882. 


121 


immediately  after  the  execution  thereof:  and 
phall  truly  set  forth  the  consideration  for  which 
it  was  given ;  otherwise  such  bill  of  sale  shall 
be  void  in  respect  of  the  personal  chattels 
comprised  therein. 

9.  A  bill  of  sale  made  or  given  by  way  of 
security  for  the  payment  of  money  by  the 
grantor  thereof  shall  be  void  unless  made  in 
accordance  with  the  form  in  the  schedule  to 
this  Act  annexed. 

10.  The  execution  of  every  bill  of  sale  by 
the  prrantor  shall  be  attested  by  one  or  more 
credible  witness  or  witnesses,  not  being  a 
party  or  parties  thereto.  So  much  of  section 
t€n  of  the  principal  Act  as  requires  that  the 
execution  of  every  bill  of  sale  shall  be  attested 
by  a  solicitor  of  the  Supreme  Court,  and  that 
the  attestation  shall  state  that  before  the 
execution  of  the  bill  of  sale  the  effect  thereof 
has  been  explained  to  the  grantor  by  the 
attesting  witness,  is  hereby  repealed. 

11.  Where  the  affidavit  (which  under  section 
ten  of  the  principal  Act  is  required  to  accom- 
pany a  bill  of  sale  when  presented  for  registra- 
tion) describes  the  residence  of  the  person 
making  or  giving  the  same  or  of  the  person 
against  whom  the  process  is  issued  to  be  in 
Bome  place  outside  the  London  bankruptcy 
district  as  defined  bv  the  Bankruptcy  Act,  1869, 
or  where  the  bill  of  sale  describes  the  chattels 
enumerated  therein  as  being  in  some  place 
outside  the  said  London  bankruptcy  district, 
the  re^strar  under  the  principal  Act  shall 
forthwith  and  within  three  clear  days  after 
registration  in  the  principal  registrv,  and  in 
accordcuace  with  the  prescribed  directions, 
transmit  an  abstract  in  the  prescribed  form  of 
the  contents  of  such  bill  of  sale  to  the  county 
court  registrar  in  whose  district  such  places 
are  situate,  and  if  such  places  are  in  the 
districts  of  different  registrars  to  each  such 
registrar. 

Every  abstract  so  transmitted  shall  be  filed, 
kept,  and  indexed  by  the  registrar  of  the 
county  court  in  the  prescribed  manner,  and 
any  person  may  search,  inspect,  make  extracts 
from,  and  obtain  copies  of  the  abstract  so 
registered  in  the  like  manner  and  upon  the 
like  terms  as  to  payment  or  otherwise  as 
near  as  may  be  as  in  the  case  of  bills  of  sale 
registered  by  the  registrar  under  the  principal 
Act. 

12.  Every  bill  of  sale  made  or  given  in  con- 
eiideration  of  any  sum  under  thirty  pounds 
eh  all  be  void. 


13.  All  personal  chattels  seized  or  of  which 
possession  is  taken  after  the  commencement  of 
this  Act,  under  or  by  virtue  of  any  bill  of  sale 
(whether  registered  before  or  after  the  com- 
mencement of  this  Act),  shall  remain  on  the 
premises  where  they  were  so  seized  or  so  taken 
possession  of,  and  shall  not  be  removed  or  sold 
until  after  the  expiration  of  five  clear  days 
from  the  day  they  were  so  seized  or  so  taken 
possession  of. 

14.  A  bill  of  sale  to  which  this  Act  applies 
shall  be  no  protection  in  respect  of  personal 
chattels  included  in  such  bill  of  sale  wnich  but 
for  such  bill  of  sale  would  have  been  liable  to 
distress  under  a  warrant  for  the  recovery  of 
taxes  and  poor  or  other  parochial  rates. 

15.  The  eighth  and  the  twentieth  sections  of 
the  principal  Act,  and  also  all  other  enact- 
ments contained  in  the  principal  Act  which 
are  inconsistent  with  this  Act  are  repealed, 
but  this  repeal  shall  not  affect  the  validity  of 
anything  done  or  suffered  under  the  principal 
Act  before  the  commencement  of  this  Act. 

16.  So  much  of  the  sixteenth  section  of  the 
principal  Act  as  enacts  that  any  person  shall 
be  entitled  at  all  reasonable  times  to  search 
the  register  and  every  registered  bill  of  sale 
upon  payment  of  one  shilling  for  every  copy  of 
a  bill  of  sale  inspected  is  hereby  repealed,  and 
from  and  after  the  commencement  of  this  Act 
any  person  shall  be  entitled  at  all  reasonable 
times  to  search  the  register,  on  payment  of  a 
fee  of  one  shilling,  or  such  other  fee  as  may  be 
prescribed,  and  subject  to  such  regulations  as 
may  be  prescribed,  and  shall  be  entitled  at  all 
reasonable  times  to  inspect,  examine,  and  make 
extracts  from  any  and  every  registered  bill  of 
sale  without  being  required  to  make  a  written 
application,  or  to  specify  any  particulars  in 
reference  thereto,  upon  payment  of  one 
shilling  for  each  bill  of  sale  inspected,  and 
such  payment  shall  be  made  by  a  judicature 
stamp :  Provided  that  the  said  extracts  shall 
be  limited  to  the  dates  of  execution,  registra- 
tion, renewal  of  registration,  and  satisfaction, 
to  the  names,  addresses,  and  occupations  of  the 
parties,  to  the  amount  of  the  consideration,  and 
to  any  further  prescribed  particulars. 

17.  Nothing  in  this  Act  shall  apply  to  any 
debentures  issued  by  any  mortgage,  loan,  or 
other  incorporated  company,  and  secured  upon 
the  capital  stock  or  goGnis,  chattels,  and  effects 
of  such  company. 

18.  This  Act  shall  not  extend  to  Scotland  or 
Ireland. 
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FoBM  OP  Bill  op  Sale. 

This  Indenture  made  the  day  of 

,  between  A.B,  of  of  the  one 

part,  and  C.B.  of  of  the  other  part, 

witnesseth  that  in  consideration  of  the  sum  of 
£  now  paid  to  A.B.  by  CD.,  the 

receipt  of  which  the  said  A.B.  hereby  acknow- 
ledges [or  whatever  else  the  consideration  'nvay 
her^,  he  the  said  A.B,  doth  hereby  assign  unto 
CD.,  his  executors,  administrators,  and 
assigns,  all  and  singular  the  several  chattels 
and  things  specifically  described  in  the  sche- 
dule hereto  annexed  by  way  of  security  for 
the  payment  of  the  sum  of  ii  ,  and 

interest  thereon  at  the  rate  of  per  cent, 

per  annum  [or  whatever  else  may  he  the  rate]. 
And  the  said  A.B.  doth  further  agree  and  de- 
clare that  he  will  duly  pay  to  the  said  CD.  the 
principal  sum  aforesaid,    together   with  the 


interest  then  due,  by  equal  pftyments  of 

<£  on  the  day  of  'jw 

whatever  else  may  he  the  attpvlaied  times  or  t\1r^i 
ofpaym/mt].  And  the  said  A»B.  doth  alio 
agree  with  the  said  CD.  that  he  will  'i^e 
insert  terms  as  to  insurance,  payment  of  rent  «t 
otherwise,  which  the  parties  may  agree  to  for  iM 
maintenance  or  defeasance  of  the  security]. 

Provided  always,  that  the  chattels  hereby 
assigned  shall  not  be  liable  to  seizure  or  to  \x 
taken  possession  of  by  the  said  C.D.  for  any 
cause  other  than  those  specified  in  aectios 
seven  of  the  Bills  of  Sale  Act  (1878)  Amend, 
ment  Act,  1882. 

In  witness,  Ac. 
Signed  and  sealed  by  the  said  A  J.  in  the 

presence  of  me  E.F.  [add  witness'  name, 

address,  ayid  description]. 


Chap.  44. 
Pensions  Commutation  Act^  1882. 


ABSTRACT  OP  THE  £NA.CTMEin:S. 


1.  Bhyrl  title. 

2.  39  ^  40  Vict.  c.  73. 

3.  Power  to  commute  a  portion  of  a  pension  under  34  ^  35  Vict.  c.  36. 


An  Act  to  authorise  the  Commutation 
of  a  portion  of  a  Pension  in  pursuance 
of  the  Pensions  Commutation  Act, 
1871.  •     (18th  August  1882.) 

"Whereas  by  the  Pensions  Commutation  Act, 
1871,  the  Treasury  are  authorised,  on  the  appli- 
cation of  any  person  to  whom  that  Act  applies, 
to  commute  his  pension  in  the  manner  provided 
by  that  Act,  and  in  accordance  with  tlie  regu- 
lations from  time  to  time  made  by  the 
Treasury : 

And  whereas  doubts  have  arisen  as  to  the 
power  of  the  Treasury  under  the  said  Act  to 
commute  a  portion  of  a  pension,  and  it  is 
expedient  to  remove  such  doubts : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in   this  present    Parliament 


assembled,  and  by  the  authority  of  the  nme, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Pfflinom 
Commutation  Act,  1882. 

2.  This  Act  and  the  Pensions  Commutation 
Acts,  1871  and  1876,  may  be  cited  as  the 
Pensions  Commutation  Acts,  1871  to  1882. 

3.  Where  the  Treasury  haTe  power,  in  pur- 
suance of  the  Pensions  Commutation  Act, 
1871,  to  commute  the  pension  of  any  penon, 
the  Treasury  shall  also  have  power  to  com- 
mute a  portion  of  such  pension,  and  the 
provisions  of  the  Pensions  Commutation  Acts, 
1871  and  1876,  shall  apply  accordingly  to  the 
portion  of  the  pension  in  like  manner,  so  nearlj 
as  circumstances  admit,  as  they  apply  to  the 
whole  pension. 


CUAP.  46.] 


45  &  46  VICTORIA,  1882. 
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An   Act   to    amend    the    Ible    of   3lan 
(Officers)  Act,  1876. 

(18th  August  1882.) 

Wheeeas  by  the  Isle  of  Man  (Officers)  Act, 
1876,  proTision  was  made  respecting  the  saper- 
annnation  allowances  or  pensions  of  persons 
employed  in  permanent  offices  in  the  service 
of  Her  Majesty  in  the  Gk)Yernment  of  the  Isle 
of  Man,  in  cases  where  they  have  served  Her 
Majesty  in  some  other  civil  capacity : 

And  whereas  it  is  expedient  to  amend  the 
said  Act  as  regards  the  calculation  of  the 
pension  of  such  persons : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Mf^esty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritoal  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  Where  a  superannuation  allowance  is 
granted  under  the  Superannuation  Act,  1859, 
to  any  person  who  has  been  employed  in  a  per- 


manent office  in  the  service  of  Her  Majesty  in 
the  Government  of  the  Isle  of  Man,  and  also 
in  the  permanent  Civil  Service  of  the  State, 
and  his  salary  and  emoluments  in  respect  of 
the  permanent  Isle  of  Man  office  or  the  office 
in  the  permanent  Civil  Service  formerly  held 
by  him  were  greater  than  the  salary  and  emolu- 
ments of  the  office  from  which  he  is  retiring, 
the  allowance  in  respect  of  so  many  years  as  he 
was  entitled  (whether  as  years  of  actual  service 
or  as  years  added  to  actual  service)  to  reckon 
towards  superannuation  at  the  date  of  the 
cessation  of  the  said  greater  salary  and  emolu- 
ments may  be  calculated  on  the  basis  of  the 
same  amount  of  salary  and  emoluments  on 
which  it  would  have  been  calculated  if  the  said 
person  had  retired  at  the  said  date. 

2.  This  Act  may  be  cited  as  the  Isle  of  Man 
(Officers)  Act,  18o2,  and  shall  be  construed  as 
one  with  the  Isle  of  Man  (Officers)  Act,  1876, 
and  together  with  that  Act  may  be  cited  as  the 
Isle  of  Man  (Officers)  Acts,  1876  and  1882. 


CiiAP.  47. 
Arrears  of  Rent  {Ireland)  Act,  1882. 


ABSTBACT  OF  IH£  ENACTBCENTS. 

PART  I. 


Settlement  of  Arrears  of  Rent. 

1.  Settlement  by  Land  Commission  of  arrears  of  rent 

2.  Modification  in  ease  of  evicted  tenant  when  restored  to  holding. 

3.  Application  of  Act  to  existing  leases. 


PART  II. 

Supplemental  Provisions. 

4.  Powers  of  Land  Commission. 

5.  Delegation  of  powers  of  Land  Commission. 

6.  Incorporated  provisions  of  33  ^  34  Vict,  c,  46. 

7.  Punishment  of  fraudulent  claim. 

8.  Charge  of  liaiilUies  under  Act  on  Irish  Church  Temporalities  Fwid  and  Consolidated  Fund. 

9.  Definition  of  landlord. 

10.  Limit  of  time. 

11.  ExcUiston  of  tenants  ofholdiiigs  of  an  aggregate  valuation  exceeding  thirty  pounds. 

12.  Holding  valued  as  part  of  larger  tenement. 

13.  Suspension  of  proceedings. 

14.  Evidence. 

15.  Cancellation  of  certain  rentcharges  under  44  J-  45  Vict.  c.  49.  s.  59.  in  repayment  of  advances  for 

arrears  of  rent. 

16.  Arrears  of  rent  how  dealt  with. 

17.  Exemption  in  respect  of  public  charges  upon  arrears  of  rent  extinguxAed. 
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STATUTES  OF  THE  REALM. 


[chap.  45. 


have  been  transferred  as  aforesaid,  shall  be 
entitled  to  reeeive  iVom  time  to  time  the 
amount  of  such  annuity  from  the  revenues  of 
India ;  and  every  civil  servant,  and  every 
widow  or  child  of  a  civil  servant,  who  shall 
be  a  subscriber  to  the  said  fund,  or  shall  be 
an  incumbent  annuitant  of  the  said  fund  at 
or  after  the  date  of  such  notification,  shall 
be  entitled  to  the  benefits  to  which  they  are 
entitled  under  the  existing  rules  at  the  date 
of  the  passing  of  this  Act,  with  the  additional 
benefit  in  the  case  of  widows  of  a  pension  of 
sixty  pounds  per  annum,  such  additional 
benefit  to  take  effect  as  from  the  first  of 
April  one  thousand  eight  hundred  and  eighty- 
two. 

Provided  that  nothing  in  this  Act  contained 
shall  be  held  to  preclude  the  Secretary  of 
State  for  India  in  Council  from  assigning  to 
the  incumbents  on  and  subscribers  to  the  said 
fund,  or  to  any  such  widow  or  child  as  afore- 
said, any  benefits  in  addition  to  those  secured 
to  them  by  this  Act,  if  on  considering  the 
assets  and  liabilities  of  the  said  funa  the 
Secretary  of  State  for  India  in  Council  shall 
deem  it  reasonable  so  to  do. 

3.  All  notifications  or  applications  on  the 
part  of  the  subscribers  to  or  beneficiaries 
under  the  said  fund  which  are  required  or 
prescribed  by  the  rules  of  the  said  fund  as 
existing  at  the  date  of  this  Act  shall  be  given 
and  made  in  such  manner  and  to  such  person 
or  persons  as  the  Secretary  of  State  for  India 
in  Council  shall  from  time  to  time  appoint. 

4.  From  and  after  the  passing  of  this  Act 
there  shall  vest  in  the  Secretary  of  State  for 
India  in  Council  all  powers  and  authorities, 
discretionary  or  otherwise,  which  were  prior 
to  the  date  of  this  Act  vested  in  the  trustees 
of  the  said  fund,  or  the  subscribers  thereto  in 
general  meeting :  Provided  always,  that  not- 
withstanding anything  herein  contained,  the 
Secretary  of  State  for  India  in  Council  shall, 


as  far  as  may  be  practicable,  conform  to  and 
adopt  the  practice  heretofore  followed  in  the 
management  of  the  said  fund. 

5.  Provided  that  nothing  in  this  Act  skul 
prejudice  any  claim  which  may  be  made  hy 
any  subscriber  to  or  beneficiary  under  the 
said  fund,  or  by  the  representatives  of  any 
such  subscriber  or  beneficiary  upon  the fonl? 
so  transferred,  and  in  case  any  question  ehali 
arise  between  any  such  subscriber,  or  the 
representatives  of  any  deceased  subscriber,  or 
the  widow  or  a  child  of  any  such  subscriber, 
or  the  representatives  of  any  such  widow  or 
child  on  the  one  hand,  and  the  Secretary  of 
State  for  India  in  Council  on  the  other,  as  t^^ 
any  liability  or  alleged  liabilitv  of  the  said 
fund,  such  question  shall  be  determined  by 
Her  Majesty's  Court  of  Appeal  in  Mch 
manner  as  may  be  provided  by  any  General 
Orders,  or  as  the  said  Conrt  may  on  special 
application  think  fit  to  prescribe,  anything  in 
the  Statute  of  Limitations  to  the  contrary 
notwithstanding. 

6.  And  whereas  it  may  be  expedient  that 
the  Secretary  of  State  ibr  India  in  Council 
should  have  authority  in  like  maimer  to 
accept  the  transfer  of  the  assets,  liabihties. 
and  management  of  other  institutions,  known 
as  the  Bengal  Civil  Fund  and  the  Madras 
Civil  Fund,  with  the  consent  of  the  subscribers 
to  the  said  institutions  respectively :  It  shall 
be  lawful  for  the  managers  or  trustees  to 
make  over  the  assets,  liabilities,  and  manage- 
ment of  both  or  either  of  the  said  funds,  and 
for  the  Secretary  of  State  for  India  in  Council 
to  take  and  assume  the  same  upon  such  terms 
as  the  Secretary  of  State  for  India  in  Conncil 
may  approve,  if  at  any  time  hereafter  it  shall 
appear  by  a  vote,  specially  taken  for  the 
purpose,  that  a  majority  of  not  less  than  three- 
fourths  of  the  subscribers  to  those  institutions 
who  may  vote  upon  the  question  are  in  fsTonr 
of  such  transfer. 


Chap.  46. 
Isle  of  Man  {Officers)  Aciy  1882. 


ABSTBACT  OF  THE  ENACTHX5TS. 


1.  Oalculation  of  superannuation  aUoioance  1o  person  employed  in  Isle  of  Man. 

2.  Short  titk. 


CHAP.  46.] 


43  &  46  VICTORIA,  1882. 
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An  Act   to    amend    the    Ible    of   J^lan 
(Officers)  Act,  1876. 

(18th  August  1882.) 

Wheseas  bj  the  Isle  of  Man  (Officers)  Act, 
1876,  proTision  was  made  respecting  the  super- 
annuation allowances  or  pensions  of  persons 
emplojed  in  permanent  offices  in  the  service 
of  Her  Majesty  in  the  Grovernment  of  the  Isle 
of  Man,  in  cases  where  they  have  served  Her 
Majesty  in  some  other  civil  capacity : 

And  whereas  it  is  expedient  to  amend  the 
said  Act  as  regards  the  calcnlation  of  the 
pension  of  snch  persons : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  Where  a  superannuation  allowance  is 
granted  under  the  Superannuation  Act,  1859, 
to  any  person  who  has  been  employed  in  a  per- 


manent office  in  the  service  of  Her  Majesty  in 
the  Government  of  the  Isle  of  Man,  and  also 
in  the  permanent  Civil  Service  of  the  State, 
and  his  salary  and  emoluments  in  respect  of 
the  permanent  Isle  of  Man  office  or  the  office 
in  the  permanent  Civil  Service  formerly  held 
by  him  were  greater  than  the  salary  and  emolu- 
ments of  the  office  from  which  he  is  retiring, 
the  allowance  in  respect  of  so  many  years  as  he 
was  entitled  (whether  as  years  of  actual  service 
or  as  years  added  to  actual  service)  to  reckon 
towards  superannuation  at  the  date  of  the 
cessation  of  the  said  greater  salary  and  emolu- 
ments may  be  calculated  on  the  basis  of  the 
same  amount  of  salary  and  emoluments  on 
which  it  would  have  been  calculated  if  the  said 
person  had  retired  at  the  said  date. 

2.  This  Act  may  be  cited  as  the  Isle  of  Man 
(Officers)  Act,  18o2,  and  shall  be  construed  as 
one  with  the  Isle  of  Man  (Officers)  Act,  1876, 
and  together  with  that  Act  may  be  cited  as  the 
Isle  of  Man  (Officers)  Acts,  1876  and  1882. 


CuAP.  47. 
Arrears  of  Rent  {Ireland)  Act,  1882. 


ABST&ACT  0?  IHE  £NACT3££NT8. 

PAET  I. 


Settlement  of  Arrears  of  Rent 

1.  Settlement  by  Land  Commission  of  arrears  of  rent. 

2.  Modificatian  in  ease  of  evicted  tenant  token  restored  to  holding, 

3.  Application  of  Act  to  existing  leases. 


PART  II. 

Suppletnenial  Provisions. 

4.  Powers  of  Land  Commission. 

5.  Delegation  of  powers  of  Land  Commission. 

6.  Incoiyorated  provisions  of  33  ^  34  Vict.  c.  46. 

7.  Punishment  of  fraudulent  claim. 

8.  Charge  of  liabilities  under  Act  on  Irish  Church  Temporalities  Fund  and  Consolidated  Fund. 

9.  Definition  of  landlord. 

10.  Limit  of  time. 

11.  ExcUmen  of  tenants  of  holdings  of  an  aggregate  valuation  exceeding  thirty  pounds. 

12.  Holding  valued  as  part  of  larger  tenement, 

13.  Suspension  of  proceedings. 

14.  Evidence. 

15.  Cancellation  of  certain  rentcharges  under  44  jj-  45  Vict.  c.  49.  s.  59.  in  repaymeiit  of  advances  for 

arrears  of  rent. 

16.  Arrears  of  rent  how  dealt  with. 

17.  Exemption  in  respect  of  public  charges  upon  arrears  of  rent  extinguished. 
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[chap.  47. 


PART  m. 

Emigration; 

18.  Power  of  guardians  to  hoitow  for  emigration, 

19.  Orders  for  'payment  of  loans  niay  he  made  hij  Local  Government  Board, 

20.  Grants  in  aid  of  emigration. 

21.  Rules. 

22.  Potver  to  appoint  an  additional  memher  of  the  Land  Commission. 

23.  Rules  for  carrying  Act  into  effect. 

24.  Short  title  of  Act. 

Schedules. 


An  Act  to  make  provisions  respecting 
certain  Arrears  of  Rent  in  Ireland. 

(18th  August  1882.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

PART  I. 

Settlement  of  Arrears  of  Rent. 

1.  (1.)  In  tiie  case  of  any  holding  to  which 
the  Land  Law  (Ireland)  Act,  1881,  applies,  and 
which  is  valued  under  the  Acts  relating  to  the 
valuation  of  rateable  property  in  Ireland  at 
not  more  than  thirty  pounds  a  year,  if  on  the 
application  of  the  landlord  and  the  tenant  of 
such  holding,  or  of  either  of  them  after  ten 
days  notice  in  the  prescribed  manner  by  the 
landlord  or  his  agent  to  the  tenant,  or  by  the 
tenant  to  the  landlord  or  his  agent,  the  follow- 
ing circumstances  (in  this  Act  referred  to 
as  preliminary  conditions)  are  proved  to  the 
satisfaction  of  the  Irish  Land  Commission, 
namely, — 

(a.)  That  the  rent  payable  in  respect  of  the 
year  of  the  tenancy  expiring  on  the  last 
gale  day  of  the  tenancy  in  the  year  one 
thousand  eight  hundred  and  eighty-one 
(which  year  of  the  tenancy  is  in  this  Act 
referred  to  as  **  the  year  expiring  as  afore- 
said ")  has  been  satisfied  on  or  before  the 
thirtieth  day  of  November  one  thousand 
eight  hundred  and  eighty-two  ;  and 
(5.)  That  antecedent  arrears  of  rent  are  due 

to  the  landlord ;  and 
(c.)  That  the  tenant  is  unable  to  discharge 
such  antecedent  arrears,  without  loss  of 
his  holding,  or  deprivation  of  the  means 
necessary  for  the  cultivation  thereof, 
the  Irish  Land  Commission  (in  this  Act  re- 
ferred to  as  the  Land  Commission)  may  make 
an  order  for  the  payment  to  or  for  the  benefit 
of  the  landlord  of  a  sum  equal  to  one  half  of 
such  antecedent  arrears,  subject  to  the  limi- 


tation that  the  sum  so  paid  shall  not  exceed 
the  yearly  rent  payable  in  respect  of  the  hold- 
ing for  the  year  of  the  tenancy  next  preceding 
the  year  expiring  as  aforesaia :  Provided  thtx 
for  the  purpose  of  application  under  the  pro- 
visions of  sections  two,  ten,  and  thirteen  re- 
spectively of  this  Act,  the  Land  Commission 
may  in  respect  of  such  notice  extend  the  periods 
in  the  said  sections  respectively  mentioned  for 
any  time  not  exceeding  ten  days. 

(2.)  On  such  order  for  payment  to  or  for  the 
benefit  of  the  landlord  bemg  made  by  the  Land 
Commission,  all  such  antecedent  arrears  (^ 
rent  shall,  subject  as  herein-after  mentioned, 
be  released  and  extinguished,  and  any  judg- 
ment, decree,  or  secnrity  for  the  rent  of  Uie 
holding,  and  any  judgment  or  decree  for  the 
recovery  of  the  holding  on  account  of  the  non- 
payment of  rent,  shall  be  vacated  so  far  as 
regards  any  rent  due  in  respect  of  the  holding 
before  the  laet  gale  day  in  the  year  expiring 
as  aforesaid,  but  shall  not  be  vacated  so  far  as 
regards  any  rent  subsequently  accmed  due,  or 
any  costs  aue  in  pursuance  of  such  judgment 
decree,  or  security.  Provided  that  in  the  event 
of  a  sale  of  the  tenancy  within  seren  years 
from  the  making  of  sucn  order  the  arrean  of 
rent  dealt  with  by  such  order  and  not  satisfied 
by  payment  or  remission  shall,  to  an  amount 
not  exceeding  one  year  of  such  arrears  nor  one 
half  of  the  proceeds  of  such  sale,  be  a  som 
payable  to  tne  landlord  out  of  sach  proceeds 
within  the  meaning  of  the  Land  Law  (Ireland) 
Act,  1881.  For  the  purposes  of  this  Act  the 
saleable  value  of  the  tenant's  interest  shall,  so 
far  as  the  Commissioners  think  it  reasonable, 
be  taken  into  account  in  ascertaining  whether 
the  tenant  is  unable  to  discharge  such  ante- 
cedent arrears. 

(3.)  All  payments  on  account  of  rent  made 
by  the  tenant  to  the  landlord  in  or  subsequent 
to  the  year  expiring  as  aforesaid,  but  before 
the  thirtieth  day  of  November  one  thousand 
eight  hundred  and  eighty-two,  shall  be  deemed 
to  have  been  made  on  account  of  the  rent 
payable  in  respect  of  the  year  expiring  as  afore- 
said, to  the  extent  to  which  the  rent  for  that 
year  had  at  the  time  of  such  payment  accraed 
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due,  proTided  that  wKere  it  appears  that, 
accoroiiig  to  the  ordinary  coarse  of  dealing 
between  the  landlord  and  tenant  of  a  holding, 
the  rent  of  such  holding  has  osually  been  paid 
on  some  day  after  the  day  on  which  it  became 
legally  dne,  the  usual  day  of  payment  shall  be 
deemed,  for  the  purposes  of  this  sub-section, 
to  be  the  time  at  which  the  rent  accrued  due. 

(4.)  A  remission  by  the  landlord  of  the  whole 
or  any  part  of  the  rent  payable  in  respect  of 
the  year  expiring  as  aforesaid  shall  be  aeemed 
to  be  a  satisfaction  of  the  amount  of  rent  so 
remitted;  provided  that  no  remission  made 
for  any  previous  year  shall  be  credited  to  the 
jear  expiring  as  aforesaid. 

(5.)  The  Land  Commission,  if  satisfied  on  the 
occasion  of  any  application  made  under  this 
Act  that  it  is  just  so  to  do,  may  authorise  the 
tenant  to  make  to  the  l^and  Commission  any 
payments  on  account  of  the  rent  payable  in 
respect  of  the  year  of  the  tenancy  expiring  as 
aforesaid  which  the  tenant  might  otherwise 
hare  made  to  the  landlord,  and  such  payment 
fiball  for  the  purposes  of  this  Act  be  deemed 
to  have  been  made  to  the  landlord,  and  the 
Land  Commission  shall,  having  first  given 
public  notice  in  the  prescribed  manner,  cause 
any  sum  so  paid  by  the  tenant  to  be  paid  to 
the  person  appearing  to  such  Commission  to 
be  entitled  thereto  as  landlord. 

(6.)  Any  money  payable  under  this  Act  by 
the  Land  Commission  to  the  landlord  shall  be 
paid  to  the  person  entitled  as  landlord  without 
cost,  except  so  far  as  may  be  caused  by  dis- 
puted title  or  by  the  person  so  entitled  failing 
to  comply  with  the  rules  for  the  time  being  in 
force  relating  to  the  payment  of  such  money. 
Provided  always,  that  -where  two  or  more 
parties  are  entitled  to  the  arrears,  the  Land 
Commission  shall  have  power  to  decide  the 
rights  of  the  parties,  and  the  proportion  in 
which  the  sums  so  ordered  to  oe  paid  to  or 
for  the  benefit  of  the  landlord  shall  be  divided 
amongst  them. 

2.  Any  tenant  evicted  horn  his  holding  for 
nonpayment  of  rent,  or  whose  tenancy  has 
been  purchased  for  the  landlord  at  any  sale 
under  and  by  virtue  of  any  writ  of  execution 
founded  upon  a  judgment  obtained  by  the 
landlord  for  an  arrear  of  rent  due  in  respect  of 
such  holding,  may,  if  his  landlord  agrees  to 
reinstate  him,  apply,  with  the  consent  of  his 
landlord  in  the  prescribed  manner,  during  the 
time  Umited  for  applications  under  this  Act  to 
the  Land  Commission  under  this  Act,  and  the 
Land  Commission  may  make  an  order  under 
this  Act  in  the  same  manner  as  if  the  tenant 
had  not  been  evicted  or  his  tenancy  had  not 
been  sold. 

Any  tenant  evicted  for  nonpayment  of  rent 


whom  the  landlord  does  not  agree  to  reinstate, 
but  who  is  entitled  to  apply  for  a  writ  of  resti- 
tution in  pursuance  of  the  seventy-first  section 
of  the  Landlord  and  Tenant  Law  Amendment 
Act  (Ireland),  1860,  may  apply  during  the  time 
limited  for  applications  under  this  Act  to  the 
Land  Commission  under  this  Act,  and  the 
Land  Commission  may  make  an  order  under 
this  Act  in  the  same  manner  as  if  the  tenant 
had  not  been  evicted,  and  on  an  application 
being  made  to  the  court  having  cognizance  of 
the  case  for  a  writ  of  restitution,  that  court 
shall  deal  with  the  case  as  if  the  tenant  had 
paid  all  arrears  of  rent  up  to  the  last  gale  day 
m  the  year  expiring  as  aforesaid,  and  on  com- 
pliance by  the  tenant  with  the  other  conditions 
of  the  said  Act  of  1860  the  court  mav  order  his 
restitution:  Provided  that  an  order  of  the 
Land  Commission  under  this  section  shall  not 
take  efiect  until  and  unless  the  tenant  is 
restored  to  his  holding. 

For  the  purpose  of  enabling  any  such 
evicted  tenant  to  make  an  application  to  the 
Land  Commission  under  the  first  section  of 
this  Act,  the  Land  Commission  shall  have 
power,  on  application  made  by  him  within  six 
months  from  the  time  of  eviction,  and  during 
the  time  limited  for  applications  under  this 
Act,  to  enlarge  the  time  during  which  he  may 
redeem  his  tenancy  for  a  period  not  exceeding 
three  months,  subject  to  such  terms  and  con- 
ditions as  may  seem  just. 

P.  3.  This  Act  shall  apply  to  holdings  subject 
to  existing  leases  within  the  meaning  of  sec- 
tion twenty-one  of  the  Land  Law  (Ireland) 
Act,  1881,  in  like  manner  as  it  applies  to  any 
other  holding. 


PART  IL 

Supplemental  Provieions. 

4.  For  the  purposes  of  this  Act  the  Land 
Commission  may  exercise  all  such  powers 
vested  in  them  for  the  purpose  of  the  execu- 
tion of  the  Land  Law  (Ireland)  Act,  1831,  as 
are  referred  to  in  the  first  schedule  to  this 
Act,  and  shall  have  full  jurisdiction  to  hear 
and  determine  all  matters,  whether  of  law  or 
fact,  that  mav  be  required  to  be  determined 
by  them  for  the  purposes  of  this  Act,  and  they 
snail  have  power  to  retain  in  their  hands  any 
moneys  which  may  be  payable  to  a  landlord 
until  they  have  decided  to  whom  such  moneys 
are  legally  payable,  and  they  shall  in  respect 
of  such  moneys  have  all  the  powers  vested  in 
the  court  by  the  thirty-seventh  section  of  the 
Landlord  and  Tenant  (Ireland)  Act,  1870,  in 
respect  of  the  distribution  of  purchase  moneys. 
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in  the  same  manner  as  if  the  moneys  so  pay- 
able to  the  landlord  were  purchase  moneys. 

The  Land  Commission  shall  not  be  subject 
to  be  restrained  in  the  execution  of  their 
powers  under  this  Act  by  the  order  of  any 
court,  nor  shall  any  proceedings  before  them 
be  removed  by  certiorari  into  any  court. 

The  Land  Commission  may  of  its  own 
motion,  or  shall  on  the  application  of  an^ 
party  to  any  proceeding  pending  before  it 
unless  it  considers  such  application  frivolous 
and  vexatious,  state  a  case  in  respect  of  any 
question  of  law  arising  in  such  proceedings, 
and  refer  the  same  for  the  consideration  and 
decision  of  Her  Majesty's  Court  of  Appeal  in 
Ireland. 

5.  The  Land  Commission  may  from  time  to 
time  by  rule  under  this  Act  or  by  any  special 
order  delegate  any  power  or  duty  under  this 
Act,  except  the  power  of  making  rules  or 
appointments,  to  the  Civil  Bill  Court  or  to 
any  Sub-Commission,  or  any  member  of  the 
Land  Commission  or  any  member  of  a  Sub- 
Commission,  being  a  barrister-at-law  or  soli- 
citor, and  every  Court,  Sub-Commission,  or 
member  of  the  Land  Commission  or  Sub- 
Commission  to  whom  such  power  or  duty 
shall  be  delegated,  shall,  in  reference  thereto, 
and  subject  to  an  appeid  on  matter  of  law  to 
the  Land  Commission,  on  and  in  such  con- 
ditions and  circumstances  as  may  be  pre- 
scribed, have  all  the  powers  of  the  Land 
Commissioners. 

The  Land  Commission  may>  from  time  to 
time,  with  the  assent  of  the  Treasury,  appoint 
fit  persons  possessing  such  qualifications  as 
may  be  prescribed  by  the  Treasury  to  in- 
vestigate and  report  as  to  the  existence  or 
non-existence  in  the  case  of  holdings  of  the 
preliminary  conditions  required  to  be  proved 
for  the  purpose  of  orders  under  this  Act  and  as 
to  the  values  of  such  holdings,  and  the  Land 
Commission  may  adopt  any  such  report,  or 
any  part  thereof,  as  may  seem  expedient,  and 
may  from  time  to  time  direct  a  fresh  investi- 
gation to  take  place,  or  may  themselves  take 
evidence  in  respect  of  the  subject  matter  of 
such  investigation. 

Any  person  or  persons  appointed  in  pur- 
suance of  thiB  section  may  for  the  purposes  of 
the  investigation  administer  an  oatn. 

The  Commissioners  of  Her  Majesty's  Trea- 
sury may  be  represented  on  any  inquiry  under 
this  Act  by  any  person  nomiuated  by  them  for 
such  purpose. 

6.  In  the  case  of  any  persons  interested  in 
auy  matter  arising  under  this  Act,  the  pro- 
visions of  sections  fifty-nine,  sixty,  and  sixty- 
one  of  the  Landloid  and  Tenant  (Ireland)  Act, 


1870,  as  to  administration  on  the  death  of  u 
tenant,  and  as  to  provision  for  married  women, 
and  as  to  provision  for  other  persons  undei 
die  ability,  shall  apply  to  any  proceedLn<;^ 
under  this  Act  in  tne  same  manner  as  if  the 
said  sections  were  herein  enacted,  and  in  terrn^ 
made  applicable  to  this  Act. 

7.  If  in  any  proceeding  under  this  Act  ary 
person  concerned  in  such  proceeding  as  priu- 
cipal  or  agent,  with  intent  to  substantiate  a 
false  claim,  suppresses,  attempts  to  suppre:». 
or  is  privy  to  the  suppression  of  any  docu- 
ment, or  of  any  fact,  or  produces  or  is  priTy 
to  the  production  of  any  false  evidence,  the 

Serson  so  offending  shall  be  guilty  of  a  mi«- 
emeanour,  and  upon  conviction  shall  be 
liable,  in  the  discretion  of  the  court,  either  to 
imprisonment  for  a  term  not  exceeding  two 
years,  with  or  without  hard  laboar,  or  to  a 
fine  not  exceeding  five  hundred  jpoands. 

Any  sum  paid  by  the  Land  Conuniasion  in 
respect  of  any  false  claim  shall  be  a  debt  dot 
to  the  Crown  from  the  person  on  behalf  of 
whom  it  is  paid. 

8.  Any  liabilities  incurred  by  the  Land  Com- 
mission  on  account  of  paymente  to  landlords 
in  respect  of  arrears  of  rent  under  this  Ace 
shall  be  primarily  a  charge  on  the  Iriah-Chnrch 
Teniporalities  Fund,  and,  subject  thereto,  on 
the  Consolidated  Fund  in  such  manner  as  msy 
hereafter  be  provided  by  Parliament. 

The  Irish  Church  Temporalities  Fund  means 
the  fund  under  the  control  of  the  Ijand  Com- 
mission under  the  provisions  of  the  Irish 
Church  Act  Amendment  Act,  1881. 

9.  The  expression  "  landlord  "  in  relation  to 
a  holding  means,  for  the  punxMses  of  this  Act, 
any  person  for  the  time  being  entitled  to 
receive  the  rents  and  profits  of  such  holding. 

10.  An  application  under  this  Act  shall  nos 
be  made  by  any  landlord  or  tenant  after  the 
last  day  of  December  one  thousand  eight  hun- 
dred and  eighty-two,  except  by  leave  of  the 
Land  Commission,  and  in  no  case  after  the 
thirtieth  day  of  April  one  thousand  eight 
hundred  and  eighty-three,  and  the  Land  Com- 
mission shall  grant  such  leave  only  in  cases 
where  it  is  proved  to  their  satisfaction  that 
injustice  would  be  done  in  case  leave  were 
reftised. 

11.  An  order  under  this  Act  shall  not  l<e 
made  in  the  case  of  a  holding  the  tenant  of 
which  is  possessed  of  two  or  more  holdings 
in  Ireland  to  which  the  Land  Law  (Ireland) 
Act,  1881,  applies,  and  the  valuation  of  which 
under  the  Acts  relating  to  the  valnation  of 
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rateable  property  in  Ireland  amounts  in  the 
whole  to  more  tlian  thirty  pounds  a  year. 

And  the  question  as  to  whether  the  tenant 
of  any  holding  in  respect  of  which  an  appli- 
cation may  be  made  under  this  Act  is  or  is 
not  possessed  of  such  holdings  as  are  in  this 
section  in  that  behalf  mentioned  may  be  in- 
vestigated and  reported  on  by  any  person 
appointed  under  this  Act  to  investigate  and 
report  on  the  preliminary  conditions  for  an 
order  under  this  Act. 

12.  Where  a  holding,  as  defined  by  the  Land 
Law  (Ireland)  Act,  1881,  is  not  separately 
valued,  but  forms  part  of  a  larger  parcel  of 
land  valued  as  one  tenement  under  the  Acts 
relating  to  the  valuation  of  rateable  property 
in  Ireland,  such  holding  shall  be  deemed  to  be 
a  separate  holding  for  the  purposes  of  this  Act, 
and  to  be  valued  under  the  said  Acts  at  such 
proportion  of  the  sum  at  which  the  whole  of 
the  said  tenement  is  valued  as  the  rent  of  the 
holding  bears  to  the  rent  of  the  whole  of  the 
said  tenement. 

13.  Where  any  proceedings  for  the  recovery 
of  the  rent  of  a  holding  to  which  this  Act 
applies,  or  for  the  recovery  of  such  holding 
for  non-payment  of  rent  on  account  of  the 
rent  in  respect  of  the  year  expiring  as  afore- 
said and  antecedent  arrears,  have  been  taken 
before  or  after  an  application  under  this  Act 
in  respect  of  such  holding,  and  are  pending 
before  such  application  is  disposed  of,  the 
court  before  which  such  proceedings  are  pend- 
ing  shall,  if  the  provisions  of  section  one, 
sub-section  (a.)*  have  been  complied  with,  and 
on  such  terms  and  conditions  as  the  court  may 
direct,  postpone  or  suspend  such  proceedings 
until  the  application  under  this  Act  has  been 
disposed  of. 

14.  Evidence  required  for  the  purposes  of 
this  Act  shall,  whenever  practicable,  be  taken 
upon  oath,  and  may  be  either  oral  or  by 
affidavit,  and  affidavits  of  the  landlord,  or  his 
agent,  and  the  tenant  may  be  accepted  as 
prim&  facie  evidence  of  all  or  any  of  the 
preliminary  conditions  or  other  matters. 

Affidavits  for  the  purposes  of  this  Act  may 
be  taken  and  sworn  oefore  any  person  autho- 
rised by  this  or  any  other  Act  to  administer 
an  oath. 

15.  Whereas  by  section  fifty-nine  of  the  Land 
Law  (Ireland)  Act,  1881,  it  is  provided,  that 
where  it  appeared  to  the  Court,  on  the  joint 
application  made  on  or  before  the  twentv- 
eighth  day  of  February  one  thousand  eight 
hundred  and  eighty- two,  of  the  landlord  and 
tenant  of  any  holding  valued  at  a  sum  not 
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exceeding  thirty  pounds  a  year,  that  the 
tenant  had  paid  the  whole  of  the  rent  payable 
in  respect  of  the  year  of  the  tenancy  expiring 
on  the  gale  day  next  before  the  twenty-second 
day  of  August  one  thousand  eight  hundred 
and  eighty-one,  and  that  antecedent  arrears 
were  due,  the  Land  Commission  might  make 
in  respect  of  such  antecedent  arrears  an  ad- 
vance of  a  sum  not  exceeding  one  year's  rent 
of  the  holding  and  not  exceeding  half  the 
antecedent  arrears,  and  thereupon  the  Court 
should  by  order  declare  the  holding  to  be 
charged  with  the  repavment  to  the  Land 
Commission  of  the  said  advance  by  a  rent- 
charge  payable  and  calculated  as  in  the  said 
section  mentioned : 

'  And  whereas  in  pursuance  of  the  said 
section  divers  advances  have  been  made  in 
respect  of  the  arrears  of  rent  on  divers  hold- 
ings, and  such  holdings  have  been  charged 
with  the  repayment  of  the  said  advances  by 
such  rentcharges  as  in  the  said  section  men- 
tioned, and  it  is  expedient  to  amend  the  said 
section  :  Be  it  therefore  enacted  as  follows : 

Where  in  pursuance  of  section  fifty-nine  of 
the  Land  Law  (Ireland)  Act,  1881,  an  advance 
has  been  made,  before  the  passing  of  this  Act, 
towards  the  payment  of  the  arrears  due  in 
respect  of  any  holding,  and  a  rentcharge  has 
been  charged  on  snch  holding  for  the  repay- 
ment of  such  advance,  the  Land  Commission, 
if  it  is  proved  to  their  satisfaction  on  the 
application  of  either  the  landlord  or  the  tenant 
of  the  holding  that  the  tenant  was,  at  the  date 
of  the  said  advance  being  made,  unable  to 
discharge  the  arrears  in  respect  of  which  the 
advance  was  made,  may  by  order  cancel  the 
said  rentcharge,  and  the  same  shall  cease  to 
be  payable,  whether  by  the  landlord  or  the 
tenant,  as  from  the  last  day  appointed  for 
payment  of  the  same  next  before  the  date  of 
the  order,  and  the  amount  of  the  said  advance 
shall  be  a  charge  on  the  Irish  Church  Tempo- 
ralities Fund. 

16.  Where  it  appears  to  the  Land  Commis- 
sion, on  the  joint  application  of  the  landlord 
and  tenant  of  any  sach  holding  valued  at  a 
sum  not  exceeding  fifty  pounds  a  year,  that 
the  tenant  has  paid  the  whole  (or  such  sum  as 
the  landlord  may  be  willing  to  accept  in  full 
discharge  of  the  whole)  of  the  rent  payable  in 
respect  of  the  year  of  the  tenancy  expiring  as 
aforesaid,  and  that  the  tenant  has  obtained  a 
receipt  in  full  for  such  rent,  and  that  antece- 
dent arrears  are  due,  the  Land  Commission 
may  make  to  the  landlord,  in  respect  of  such 
antecedent  arrears,  an  advance  of  a  sum  not 
exceeding  one  year*s  rent  of  the  holding,  and 
not  exceeding  half  the  antecedent  arrears,  and 
thereupon  the  court  shall  by  order  declare  the 
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holding  to  be  charged  with  the  repayment  of 
the  advance  to  the  Land  Commission,  by  a 
rente harge  payable  half-yearly  on  the  first 
day  of  January  and  the  first  day  of  July 
during  the  thirty-five  years  from  the  date 
specified  in  the  order,  and  calculated  at  the 
rate  of  five  pounds  by  the  hundred,  by  the 
year,  of  the  advance. 

The  charge  declared  by  the  order  as  afore- 
said shall  have  priority  over  all  charges 
affecting  the  holding,  except  quit-rent  and 
crown  rent,  and  sums  payable  to  the  Com- 
missioners of  Public  Works,  and  shall  be 
payable  by  the  tenant  of  the  holding  for  the^ 
time  being,  and  shall  be  levied  and  collected 
in  manner  herein-after  provided;  and  in  the 
event  of  the  tenant  faihng  to  pay  any  half- 
yearly  instalment  of  the  said  charge  for  the 
space  of  twelve  months  after  the  same  shall 
have  accrued  due,  then  and  in  every  such  case 
the  amount  of  such  instalments,  together  with 
the  entire  of  the  unpaid  residue  of  such 
charge,  with  interest  as  ascertained  by  the 
Land  Commission,  shall  forthwith  be  payable 
by  the  tenant,  and  the  amount  thereof  shall 
be  raised  by  sale  of  the  tenancy  in  the  pre- 
scribed manner. 

The  half-yearly  instalments  of  such  charge 
shall  be  from  time  to  time  collected  by  the 
collector  authorised  to  collect  poor  rate  in  the 
electoral  division  in  which  such  holding  is 
situate ;  and  for  the  purpose  of  such  collection 
every  collector  shall  have  all  such  powers  and 
authorities  as  he  shall  for  the  time  being 
possess  for  collecting  and  recovering  poor 
rate,  and  shall  and  may  collect  and  levy  the 
same  accordingly  from  the  tenant  liable  to  pay 
the  same,  notwithstanding  that  such  tenant 
may  not  be  liable  to  pay  poor  rate. 

For  the  purpose  oi  such  collection  the  Land 
Commission  shall,  in  each  half-vear,  transmit 
to  the  clerk  of  every  union,  within  which  any 
holding  or  holdings  charged  as  aforesaid  shall 
be  situate,  a  warrant  under  the  seal  of  the 
Land  Commission,  setting  forth  the  names  of 
the  tenants  within  such  union  liable  to  pay 
such  charges  or  the  instalments  thereof,  and 
the  amount  due  by  each  respectively,  and  such 
warrant  shall  be  judicially  noticed  in  all  pro- 
ceedings in  court,  and  shall  be  conclusive 
evidence  of  the  arrears  due  hj  such  tenants 
respectively,  and  of  their  liability  to  pay  the 
same. 

The  collector  shall  be  paid  by  the  Land 
Commission  such  remuneration,  not  exceeding 
one  shilling  in  the  pound  of  his  collection,  as 
the  Land  Commission,  with  the  consent  of  the 
Treasury,  may  determine,  and  the  clerk  of  the 
union  may  be  paid  such  remuneration  (if  any) 
as  the  Land  Cfommission  may  with  the  hke 
consent  determine. 


Every  such  collector  [shall  pay  and  acconnt 
for  the  gums  collected  or  collectable  by  him 
under  this  Act  to  the  guardians  of  the  union 
in  which  such  holding  is  situate  in  the  pre- 
scribed form ;  and  the  guardians  shall  transmit 
the  amounts  from  time  to  time  received  W 
them  as  aforesaid  to  the  Land  CommiseioQ 
under  the  prescribed  regulations. 

In  the  OTent  of  such  default  by  the  tenant 
for  the  space  of  twelve  months  as  aforesaid,  ii 
shall  be  lawful  for  the  county  court  of  the 
county  in  which  the  holding  is  situate,  on  the 
application  of  the  Land  Commission,  to  orders 
sale  of  such  tenancy,  which  shall  be  sold,  and 
the  proceeds  of  such  sale  dealt  with  by  the 
said  county  court  in  the  prescribed  manner. 

If  the  proceeds  of  any  such  sale  fail  to 
realise  the  amount  ascertained  by  the  Land 
Commission  as  aforesaid,  together  with  the 
cost  of  sale,  the  amount  of  the  deficiency  shall 
be  paid  by  the  landlord  of  the  said  holding, 
ana  shall  be  a  charge  upon  his  estate  aiui 
interest  therein,  and  shall  be  collected  aid 
levied  in  the  prescribed  manner:  Provided, 
that  on  any  transfer  of  the  tenant's  interest  io 
the  holding  by  sale,  the  principal  sum  and 
interest,  if  any,  remaining  due  to  the  Land 
Commission,  shall  be  paid  out  of  the  purchase 
money  to  the  Land  Commission. 

On  the  order  of  the  Land  Commission  being 
made  as  aforesaid  in  relation  to  any  holding 
such  antecedent  arrears  shall  be  deemed  to  be 
absolutely  released. 

The  landlord  and  tenant  may  agree  that  any 
rent  paid  by  the  tenant  in  or  subsequent  to  tbe 
year  expiring  as  aforesaid  shall  be  deemed,  for 
the  purposes  of  this  section,  to  have  been  paid 
in  respect  of  the  rent  due  for  that  year,  and 
not  in  respect  of  arrears  of  rent. 

Where  arrears  of  rent  in  respect  of  a  holding 
are  due  to  some  person  or  persons  besides  the 
landlord  the  advance  made  under  this  sectioD 
shall  be  rateably  distributed  amongst  the 
persons  entitled  thereto. 

An  application  for  an  advance  under  this 
section  shall  not  be  made  after  the  periods 
mentioned  in  the  tenth  clause  aforesaid. 

The  omission  or  refusal  by  either  landlord 
or  tenant  of  any  holding  to  join  with  the  other 
of  them  in  obtaining  a  loan  from  the  Land 
Commission  under  this  section  shaU  not  pre- 
judice any  other  application  or  proceeding 
which  either  of  them  may  make  or  inatitute 
under  this  Act  or  the  Landlord  and  Tenant 
(Ireland)  Act,  1870,  or  the  Land  Law  (Ireland) 
Act,  1881,  in  relation  to  such  holding. 

The  Land  Commission  shall,  at  such  tine 
after  the  expiration  of  each  period  of  twelve 
months  as  the  Treasury  may  from  time  to  time 
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appoint,  make  up  an  account  showing  for  the 
said  period  of  twelve  months  the  amount  of  all 
sach  payments  due  to  them  in  respect  of  rent- 
charges  payable  to  them  under  this  section  as 
they  have  failed  to  recover  at  the  expiration  of 
the  said  period. 

Whenever,  in  the  case  of  any  tenant  evicted 
for  non-payment  of  rent,  or  in  case  the  holding 
of  the  tenant  has  been  sold  and  purchased  by 
the  landlord,  and  possession  taken  thereof  by 
him,  since  the  first  day  of  May  one  thousand 
eight  hundred  and  eighty,  the  landlord  agrees 
to  reinstate  such  tenant  on  the  terms  in  this 
section  set  forth,  this  section  shall  apply  as  if 
such  tenant  had  not  been  so  evicted  from  his 
holding. 

17.  Where,  in  the  case  of  a  holding  of  which 
any  person  is  owner,  antecedent  arrears  of  rent 
due  in  respect  of  any  year  or  years,  or  portion 
of  a  year,  have  been  extinguished  in  pursu- 
ance of  this  Act,  and  any  public  charge  or  tax 
accrued  during  such  year  or  years,  or  portion  of 
year  or  years,  is  due  from  such  person  as  or  in 
consequence  of  his  being  owner  of  such  holding, 
then,  on  proof  to  the  satisfaction  of  the  Land 
Commission  that  the  owner  has,  during  such 
time  as  aforesaid,  received  no  rent,  or  an 
amount  of  rent  less  than  the  full  rent,  such 
public  charges  or  taxes  shall,  if  no  rent  has 
been  received,  bo  wholly  remitted,  and  if  an 
anion nt  of  rent  less  than  the  full  rent  has  been 
received,  be  remitted  in  proportion  to  the 
amount  of  rent  not  received. 

Where  a  person  has  paid  any  public  charges 
or  taxes  which,  if  not  paid,  would  be  remitted 
under  this  section,  the  amount  which  would 
have  been  so  remitted  shall  be  allowed  as  a 
deduction  from  any  future  payment  or  pay- 
ments of  the  public  charges  or  taxes  of  tho 
same  description,  or  may  be  recovered  as  a 
debt  from  the  authority  to  whom  it  may  have 
been  paid. 

Any  payment  which  an  owner  may  receive 
under  this  Act  in  respect  of  arrears  of  rent 
shall,  for  the  purposes  of  this  section,  be  taken 
into  account  as  rent. 

The  Land  Commission  shall  ascertain,  for 
the  purposes  of  this  section,  in  such  manner  as 
they  think  best  calculated  to  ascertain  the 
truth,  the  amount  of  public  charges  or  taxes 
due  in  any  year  or  portion  of  a  year  from  a 
person  as  or  in  consequence  of  his  being  owner 
of  a  holding. 

** Public  charges  or  taxes"  means  tithe 
rentcharge  payable  to  the  Land  Commission, 
income  tax,  quit-rent,  or  any  of  such  charges  or 
taxes. 


PAET  III. 

Emi(jration. 

18.  From  and  after  the  passing  of  this  Act, 
the  board  of  guardians  of  any  union  in  Ireland 
are  authorised  to  borrow  money  for  tho  pur- 
pose of  defraying  or  assisting  to  defray  the 
expenses  of  the  emigration  of  poor  persons 
resident  within  their  union,  or  any  electoral 
division  thereof,  in  manner  provided  by  the 
Poor  Law  Amendment  (Ireland)  Act,  1849,  as 
amended  by  subsequent  Acts,  subject  to  the 
following  modifications  ;  (that  is  to  say), 

(1.)  The  provisions  of  the  said  Act  in  relation 
to   the    repayment    of    the    advance  by 
annual  instalments  shall  not  apply  ; 
(2.)  The  advances  may  be  made  by  the  Com- 
missioners of  Public  Works   out   of  any 
moneys  granted  to  them  for  the  purpose  of 
loans  in  place  of  the  Public  Works  Loans 
Commissioners ; 
(3.)  Every  such  advance  made  by  the  Com- 
missioners of  Public    Works    shall  bear 
interest  at  the  rate  of  three-and-a-half  per 
centum  per  annum,  or  at  such  other  rate 
as  the  Treasury  may  from  time  to  time 
fix,  in  order  to  enable  the  advance  to  be 
made  without  loss  to  the  Exchequer ; 
(4.)  Every  such  advance  made  by  the  Com- 
missioners   of   Public    Works,    and    the 
interest  thereon,  shall  be  repaid  within 
such  period  from  the  date  of  the  advance, 
not  being  less  than  fifteen  years  nor  more 
than  thirty  years,  as  the  Treasury  may 
from  time  to  time  fix. 
For  the  purposes  of  this  Act  the  Poor  Law 
Amendment  (Ireland)  Act,  1849,  means  the 
Act  of  the  session  of  the  twelfth  and  thirteenth 
years  of  the  reign  of  Her  present  Majesty,- 
chapter  one  hundred  and  four. 

19.  If  at  an^  time  the  Commissioners  of 
Public  Works  in  Ireland  certify  that  any  sum 
remains  due  to  them  from  the  board  of  guar- 
dians of  any  union  on  account  of  any  loan  or 
advance  made  under  this  Act,  and  is  then 
payable  to  the  Commissioners,  the  Local 
Government  Board  shall,  by  order  under  their 
seal,  require  the  guardians  of  the  union  to  pay 
the  sum  so  certified,  and  shall  send  copies  of 
such  order  to  the  board  of  guardians  and  to 
the  treasurer  of  the  union ;  and  thereupon  the 
treasurer  of  tho  union  shall,  out  of  any  money 
then  in  his  hands  to  the  credit  of  the  guardians, 
or  if  such  money  is  insufficient  for  the  pur- 
pose, then  out  of  all  moneys  subsequently 
received  by  him  on  account  of  the  guardians, 
pay  over  the  amount  mentioned  in  the  order 
to  the  Commissioners  of  Public  Works.  The 
guardians  of  the  union  shall  debit  the  several 
electoral  divisions  with  such  proportions  of 
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that  Bum  as  may  be  payable  by  such  electoral 
divisions  respectively. 

20.  The  Treasury  may  from  time  to  time 
authorise  the  Commissioners  of  Public  Works 
to  make,  subject  to  the  regulations  of  the 
Treasury,  grants  to  the  board  of  -guardians  of 
any  union,  or  such  other  body  or  persons  and 
on  such  terms  as  the  Lord  Lieutenant  may 
approve,  for  emigration  purposes. 

The  moneys  so  granted  shall  be  applied  in 
accordance  with  the  said  regulations  for  the 
same  purposes  as  moneys  borrowed  under  the 
provisions  of  this  Act. 

The  sums  granted  by  the  Commissioners  of 
Public  Works  shall  not  exceed  one  hundred 
thousand  pounds  in  the  whole,  and  the  sums 
granted  shall  not  exceed  five  pounds  per  each 
person. 

Such  grants  shall  only  be  made  for  the 
benefit  of  the  unions  mentioned  in  the  second 
schedule  to  this  Act,  and  of  such  other  unions 
or  electoral  divisions  as  may  from  time  to  time 
be  settled  by  the  Local  Crovemment  Board, 
with  the  consent  of  the  Lord  Lieutenant :  Pro- 
vided that  such  unions  are  situate  wholly  or  in 
part  in  some  county  specified  in  the  schedule 
to  the  public  notice  issued  by  the  Commis- 
sioners  of  Public  Works  in  Ireland  on  the 
twenty-second  day  of  November  one  thousand 
eight  hundred  and  seventy-nine,  that  is  to  say, 
the  counties  of  Donegal,  Clare,  Cork  (West 
Riding),  Kerry,  Gal  way,  Leitrim,  Mayo,  Ros- 
common, and  Sligo. 

Each  grant  shall  only  be  made  on  the  re- 
commendation of  the  Lord  Lieutenant,  stating 
that  the  Lord  Lieutenant  is  satisfied  that  the 
guardians  of  the  union  are  unable,  without 
unduly  burdening  the  ratepayers,  to  make 
adequate  provision,  by  borrowing  under  the 
powers  conferred  upon  them  by  this  Act,  or 
otherwise,  for  the  emigration  purposes  of  the 
union,  and  that  proper  arrangements  have 
been  made  for  securing  the  satisfactory 
emigration  of  such  persons. 

The  money  required    for    the   purpose  of 

f  rants  under  this  section  shall  be  paid  by  the 
and  Commission  to  the  Commissioners  of 
Public  Works,  and  shall  be  part  of  the  liabilities 
of  the  Land  Commission,  and  be  a  charge 
primarily  upon  the  Irish  Church  Temporali- 
ties Fund,  and,  subject  thereto,  on  the  Con- 
solidated Fund,  in  such  manner  as  may  be 
provided  by  Parliament. 

21.  The  Lord  Lieutenant  may  from  time  to 
time  make  provision  that  arrangements  shall 
be  made  for  securing  the  satisfactory  emigra- 
tion of  persons  for  whom  means  of  emigration 
are  provided  under  this  Act,  bj"  prescribing 
rules  in  relation  to   such  matters,   and    for 


the  employment  of  special  agents  for  tbat 
purpose,  and  otherwise  as  he  thmks  expedient. 
Ana  an^  grants  made  under  this  Act  for 
emigration  purposes  shall  be  applicable  to 
defraying  the  expenses  of  such  arrange- 
ments in  such  manner  as  the  Lord  Lieutenant 
directs. 

22.  In  addition  to  the  three  persons  named 
as  commissioners  in  the  Land  Law  (Ireland) 
Act,  1881,  the  Right  Honourable  the  Yisconnt 
Monck  is  hereby  constituted  a  member  of  the 
Irish  Land  Commission,  at  a  salary  of  three 
thousand  pounds  a  year,  and  for  the  term  of 
two  years  from  the  passing  of  this  Act. 

Save  as  aforesaid,  the  provisions  of  the 
Land  Law  (Ireland)  Act,  1881,  which  relate  to 
the  members  of  the  Irish  Land  Commission, 
other  than  the  Judicial  Commissioner,  shall 
apply  to  the  said  the  Right  Honourable  the 
y  iscount  Monck,  and  to  every  person  appointed 
as  herein-after  provided  to  a  vacancy  in  his 
office,  as  if  he  had  been  named  in  the  said  Act 
a  member  of  the  Land  Commission  other  than 
the  Judicial  Commissioner. 

If  and  so  often  as  during  the  said  term  of 
two  years  any  vacancy  occurs  in  the  office  of 
the  said  the  Right  Honourable  the  Yisconnt 
Monck  by  the  death,  resignation,  inability  to 
act,  or  otherwise,  of  the  said  the  Right  Hon- 
ourable the  Viscount  Monck,  or  any  person 
appointed  in  his  place,  Her  Majesty  may  by 
warrant  under  the  sign  manual  appoint  some 
fi.t  person  to  fill  such  vacancy ;  but  the  person 
so  appointed  shall  only  continue  in  ofSce 
until  the  expiration  of  the  said  term  of  two 
years :  Provided,  that  any  act  or  matter  which 
under  the  said  Act  shall  be  done  or  per- 
formed, or  miy  be  done  or  performed  by 
three  Land  Commissioners  sitting  together, 
shall  and  may  after  the  passing  of  this  Act  be 
in  like  manner  done  or  performed  by  three  of 
the  Land  Commissioners. 

23.  The  Land  Commission  shall  from  time 
to  time  circulate  forms  of  applicatioQ  and 
directions  as  to  the  mode  in  which  applications 
are  to  be  made  under  this  Act,  andimay  from 
time  to  time  make,  and  when  made  may 
rescind,  amend,  or  add  to,  rules  with  respect 
to  the  following  matters,  or  any  of  them : 

(1.)  The  tribunal,  whether  Land  Commission, 
civil  bill  court,  sub-commission,  or  memi^r 
of  the  Land  Commission  or  a  sub-com- 
mission by  which  such  applications  are  to 
be  heard : 

(2.)  The  mode  of  making  applications  under 
this  Act,  and  the  manner  in  which  the 
tenant  shall  set  out  any  property  or 
effects  of  which  such  tenant  may  be 
possessed  or  entitled  to,  and  which  woidd 
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be  applicable  to  the  Eatisfaction  of  any 
arrears  of  rent,  and  the  conduct  of  pro- 
ceedings before  any  tribunal  hearing 
applications  under  this  Act : 

(3.)  The  conditions  and   circumstances  on 
and  in  which  appeals  may  be  had  to  the 
^and  Commission  where  applications  have  ' 
not  been  heard  by  the  Lana  Commission  : 

(4.)  The  mode  in  which  the  expenses  of 
hearing  any  application  under  this  Act  or 
of  any  appeal  are  to  be  defrayed : 

(5.)  The  attendance  and  discharge  of  duties 
by  the  officers  of  the  civil  bill  courts 
before  the  Land  Commission  and  sub- 
commissions  when  holding  sittings  under 
this  Act : 

(6.)  The  service  of  notices  on  persons 
interested,  and  any  other  matter  by  this 
Act  directed  to  be  prescribed : 


(7.)  The    mode    of    collecting,    suing    for, 
recovering,   and  accounting  for  charges 
and  instahnents  of  charges,  and  the  pro- 
cedure for  the  sale  of  tenancies  to  raise 
the    amount    of    such  charges,   and  for 
dealing  with  the  proceeds  of  such  sales 
under  this  Act  : 
(8.)  As    to    any    other    matter    or    thing, 
whether  similar  or  not  to  those  above- 
mentioned,   in  respect  of  which  it  may 
seem  to  the  Land  Commission  expedient 
to  make  rules  for  the  purpose  of  carrying 
this  Act  into  efiect. 
Any  rules  made  in  pursuance  of  this  section 
shall  be  of  the  same  force  as  if  enacted  in  this 
Act,  and  shall  be  judicially  noticed. 

24.  This  Act  may  be  cited  for  all  purposes 
as  the  Arrears  of  Rent  (Ireland)  Act,  1882. 
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Powers  of  Land  Law  (Ireland)  Act,  1881,  referred  to- 
Section  48  (3). 
Section  49. 


Second  Schedule. 


Belmullet. 


Newport. 


Unions, 
Swinford. 


Clifden. 


Oughterard. 


Chap.  48. 
Reserve  Forces  Act^  1882. 


1.  SliOTi  title, 

2.  Commencemient  of  Act. 


ABSTRACT  OP  THE  ENACTMEXTS. 

Freliminary, 

PAET  L 
Akmt  Reserve. 


3.  Eetahliehmeni  of  army  reserve. 

4.  Procedure  and  term  of  service  on  enlistment  or  re-engagement, 

5.  Calling  out  army  reserve  in  aid  of  the  civil  power, 

6.  Punishment  of  certain  offences  by  anny  reserve  men. 

7.  Men  exempt  from  parish  offices ,  Sfc, 
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PART  IL 

Militia  E£S£K^'£. 

8.  Estahlishment  of  militia  reserve, 

9.  Term  of  service,  and  re-engagevient, 

10.  Effect  of  enlistment  on  position  as  militiaman. 


PART  III. 


Gexerax. 
Annual  Training  and  calling  out  on  Permanent  Service  ofBeserves. 

11.  Aiinual  training  of  reserve  forces. 

12.  Calling  out  reserve  forces  on  permanent  service. 

13.  Assemhhj  of  Parliainent  when  reserve  forces  ordered  to  he  called  out  on  permanent  service. 

14.  Sci'vice  of  reserve  men  called  out. 

15.  Punishraent  for  non-attendance  for  annual  training  or  permanent  service,  ^*c. 

16.  Supple) iiental  provisions  as  to  deserters  and  absentees. 

17.  Punishment  for  inducing  reserve  man  to  desert  or  absent  himself. 

Supplemental. 

18.  Ath'siation  of  itun  enlisting  in  reserve  forces. 

19.  Record  of  illegal  absence  of  reserve  m/in. 

20.  Orders  and  regulations  as  to  reserve  forces. 

21.  E,rercise  of  powers  vented  in  holder  of  military  office. 

22.  Pensions  of  aiiny  reserve  men. 

23.  Application  to  resolve  forces  of  enactments  respecting  exemptions  from  ioUs  and  eonveyana  of 

regular  forces. 

24.  Notices. 

25.  Trial  of  offences. 

26.  Provision  as  to  offmces  triable  both  hij  court-martial  and  hy  court  of  summary  jurisdxdm. 

27.  Evidence. 

28.  Definitions. 

29.  Repeal  of  Acts, 

Schedule. 


An  Act  to  consolidate  the  Acts  relating 
to  tlie  Reserve  Forces. 

(18th  August  1882.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

Preliminary. 

1.  This  Act  may  be  cited  as  the  Reserve 
Forces  Act,  1882. 

2.  This  Act  shall  come  into  operation  on  the 
first  day  of  January  one  thousand  eight  hundred 
and  eiffhty-three,  which  day  is  in  this  Act 
referred  to  as  the  commencement  of  this  Act. 


PART  I. 

Armt  Reserve. 

3.  It  shall  be  lawful  for  Her  Majesty  to  keep 
up  a  force  in  the  United  Kingdom,  called  the 
army  reserve,  to  consist  of  two  classes,  as 
follows : — 

Class  I. — The  first  class  shall  consiBt  of  sndi 
number  of  men  as  may  from  time  to  time  be 
provided  by  Parliament,  and  shall  be  liftble, 
when  called  out  on  permanent  service,  to  serre 
either  in  the  United  Kingdom  or  elsewhere, 
and  shall  consist  of  men  who,  having  serred 
in  any  of  Her  Majesty's  regular  forces,  nuy 
either  be  transferred  to  the  reserve  in  pursu- 
ance of  the  Army  Act  1881,  or  be  enlisted  or 
re-engaged  in  pursuance  of  this  Act. 

For  the  purpose  of  establishing  a  sajiple- 
mental  reserve  it  shall  be  lawful  iat  Her 
Majesty  to  direct  that  the  first  class  of  the 
army  reserve  shall  consist  of  two  divisions. 
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and  in  the  event  of  sncli  direction  being  given 
men  in  the  second  division  shall  not  be  liable 
to  be  called  out  on  permanent  service  nntil 
directions  have  been  given  for  calling  ont  the 
whole  of  the  first  division  on  such  service. 

Class  II, — The  second  class  shall  consist  of 
SQch  nnmber  of  men  as  may  from  time  to  time 
be  provided  by  Parliament,  and  shall  be  liable, 
when  called  out  on  permanent  service,  to  serve 
in  the  United  Kingdom  only,  and  shall  consist 
of  men  who— 
(a.)  being  out-pensioners  of  Chelsea  Hos- 
pital, or  (on  acconnt  of  service  in  the  Royal 
Marines)  out-pensioners  of  Greenwich  Hos- 
pital; or 
(6.)  having  served  in  any  of  Her  Majesty's 
regalar  forces  for  not  less  than  the  full 
term  of  their  original  enlistment, 
maj  be  enlisted  or  re-engaged  in  pursuance  of 
this  Act. 

4.  Every  man  who  enters  the  army  reserve — 
(a.)  If  he  enters  otherwise  than  by  transfer 

to  the  reserve  in  pursuance  of  the  Army 
Act  1881,  shall  be  enlisted  ;  and 
(b.)  If  he  is  re-engaged  in  the  army  reserve, 
shall  be  re-engaged, 
in  Bnch  manner,  and  for  a  term  of  such  length, 
and  to  begin  at  such  date,  as  may  be  pre- 
scribed. 

5.  (1.)  It  shall  be  lawful  for  a  Secretary  of 
State,  at  any  time  when  occasion  appears  to 
reqnire,  to  call  out  the  whole  or  so  many  as  he 
thinks  necessary  of  the  men  belonging  to  the 
army  reserve,  to  aid  the  civil  power  in  the 
preservation  of  the  public  peace. 

(2.)  It  shall  be  lawful  for  any  officer  com- 
manding Her  Majesty's  forces  in  any  town  or 
district,  on  the  requisition  in  writing  of  any 
justice  of  the  peace,  to  call  out  for  the  purpose 
aforesaid  the  men  belonging  to  the  army  reserve 
who  are  resident  in  such  town  or  district,  or 
Bnch  of  them  as  he  may  think  necessary. 

(3.)  Any  power  by  this  section  vested  in  a 
Secretary  of  State  may  as  regards  men  resi- 
dent in  Ireland  be  exercised  also  by  the  Lord 
Lieutenant. 

6.  (1.)  Where  a  man  belonging  to  the  army 
reserve — 

(a.)  Fails  without  reasonable  excuse  on  two 
consecutive  occasions  to  comply  with  the 
orders  or  regulations  in  force  under  this 
Act  with  respect  to  the  payment  of  the 
army  reserve ;  or 

(b.)  When  required  by  or  in  pursuance  of  the 
orders  or  regnlations  in  force  under  this 
Act  to  attend  at  any  place,  fails  without 
reasonable  excuse  to  attend  in  accordance 
with  such  requirement ;  or 


(c.)  Uses  threatening  or  insulting  language, 
or  behaves  in  an  insubordinate  manner, 
to  any  officer  or  warrant  or  non-commis- 
sioned officer  who  in  pursuance  of  the 
orders  or  regulations  in  force  under  this 
Act  is  acting  in  the  execution  of  his  office, 
and  who  would  be  the  superior  officer  of 
such  man  if  such  man  were  subject  to 
military  law ;  or 
(d.)  By  any  fraudulent  means  obtains  or  is 
accessory  to  the  obtaining  of  any  pay  or 
other  sum  contrary  to  the  orders  or  regu- 
lations in  force  under  this  Act ;  or 
(e.)  Fails  without  reasonable  excuse  to  comply 
with  the  orders  or  regulations  in  force 
under  this  Act, 
he  shall  be  guilty  of  an  offence. 

(2.)  A  man  belonging  to  the  army  reserve 
who  commits  an  offence  under  this  section, 
whether  otherwise  subject  to  military  law  or 
not,  shall  be  liable  as  follows ;  that  is  to  say, 
(a.)  be  liable  to  be  tried  by  court-martial, 
and  on  conviction  to  suffer  imprisonment, 
or  such  less  punishment  as  in  the  Army 
Act  1881  mentioned ;  or 
(6.)  be  liable  to  be  convicted  by  a  court  of 
summary  jurisdiction,  and  to  be  sentenced 
to  a  fine  of  not  less  than  forty  shillings 
and  not  more  than  twenty-five  pouncfi, 
and  in  default  of  payment  to  imprison- 
ment, with  or  witnout  hard  labour,  for 
any  term  not  less  than  seven  days  and  not 
more  than  the  maximum  term  allowed  by 
law  for  nonpayment  of  the  fine ; 
and  may  in  any  case  be  taken  into  military 
custody. 

(3.)  Where  a  man  belonging  to  the  army 
reserve  commits  in  the  presence  of  any  officer 
any  offence  under  this  section,  or  any  offence 
under  sub- section  two  or  snb-section  three  of 
section  one  hundred  and  forty- two  of  the  Army 
Act  1881  (relating  to  the  punishment  of  per- 
sonation), that  officer  may,  if  he  thinks  fit, 
order  such  man,  in  lieu  of  being  taken  into 
military  custody,  to  be  taken  into  custody  by 
any  constable,  and  brought  before  a  court  of 
summary  jurisdiction  for  the  purpose  of  being 
dealt  with  by  that  court. 

(4.)  A  certificate  purporting  to  be  signed  by 
an  officer  who  is  therein  mentioned  as  an 
officer  appointed  to  pay  a  man  belonging  to 
the  army  reserve,  ana  stating  that  such  man 
has  failed  on  two  consecutive  occasions  to 
comply  with  the  orders  or  regulations  in  force 
under  this  Act  with  respect  to  the  payment  of 
the  army  reserve,  shall,  without  proof  of  the 
signature  or  appointment  of  such  officer,  be 
evidence  of  such  failure. 

(6.)  Where  a  man  belonging  to  the  army 
reserve  is  required  by  or  in  pursuance  of  the 
orders  or  regulations  in  force  under  this  Act 
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to  attend  at  any  place,  a  certificate  purporting 
to  be  signed  by  an  oflScer  or  person  who  is 
mentioned  in  such  certificate  as  appointed  to 
be  present  at  such  place  for  the  purpose  of 
inspecting  men  belonging  to  the  array  reserve, 
or  for  any  other  purpose  connected  with  such 
reserve,  and  stating  that  the  man  failed  to 
attend  in  accordance  with  the  said  requirement, 
shall,  without  proof  of  the  signature  or  appoint- 
ment of  such  officer  or  person,  be  evidence  of 
such  failure. 

7.  A  man  belonging  to  the  army  reserve 
shall  not  be  liable  to  serve  the  office  of  con- 
stable, or  any  other  parochial,  township,  or 
borough  office. 


deemed  vacant  until  directions  are  given  for 
calling  him  out  on  permanent  service,  but 
when  such  directions  are  given  his  place  Bhall 
be  deemed  vacant,  and  shall  be  filled  in  manner 
provided  by  law  with  respect  to  vacancies  in 
the  militia. 

(4.)  When  a  man  who  has  been  so  called  oat 
is  released  from  permanent  service  on  the 
ground  of  his  services  being  no  longer  required, 
he  shall  again  become  for  the  remainder  (if 
any)  of  his  engagement  a  militiaman  in  the 
corps  to  which  he  previously  belonged,  with 
rank  and  pay  not  lower  than  ne  was  entitled  to 
before  he  entered  on  permanent  service ;  and 
if  there  is  no  vacancy,  he  shall  be  deemed  to 
be  a  supernumerary  until  there  is  a  vacancy. 


PAET  II. 


Militia  Eeserve. 

8.  (1.)  It  shall  be  lawful  for  Her  Majesty  to 
keep  up  a  force  in  the  United  Kingdom  called 
the  militia  reserve,  consisting  of  such  number 
of  men  as  may  from  time  to  time  be  provided 
by  Parliament. 

(2.)  A  Secretary  of  State  may  cause  to  be 
enlisted  from  time  to  time  in  the  militia 
reserve  such  militiamen  as  are  willing  to  enlist 
themselves,  not  exceeding  the  prescribed  num- 
ber (if  any)  out  of  any  particular  corps. 

9.  (1.)  Every  man  enlisted  in  the  militia 
reserve  shall  be  enlisted  to  serve  either  for  six 
years  or  for  the  residue  of  the  term  of  his 
militia  engagement. 

(2.)  A  man  in  the  militia  reserve  who  is  re- 
engaged as  a  militiaman  may  also  be  re-engaged 
in  the  militia  reserve  for  the  prescribed  period, 
not  exceeding  the  term  for  which  he  is  re- 
engaged as  a  militiaman. 

10.  (1.)  A  man  belonging  to  the  militia 
reserve  shall,  subject  to  the  provisions  of  this 
Act,  continue  to  be  for  all  purposes  a  militia- 
man, and  if  he  has  enlisted  in  the  militia 
reserve  for  a  period  which  will  expire  subse- 
quently to  the  expiration  of  his  militia  engage- 
ment he  shall  be  deemed  to  have  enlisted  in 
the  militia  for  such  longer  period. 

(2.)  A  Secretary  of  State  may  in  his  discre- 
tion at  any  time  discharge  a  man  belonging 
to  the  militia  reserve  from  his  engagement, 
&ud  a  man  so  discharged  shall  thenceforth  for 
the  remainder  of  his  engagement  in  the  militia 
reserve  be  a  militiaman  only,  and  may  be 
discharged  from  the  militia  or  otherwise  aealt 
with  accordingly. 

(3.)  When  a  man  has  enlisted  in  the  militia 
reserve  his  place  in  the  militia  shall  not  be 


PART  III. 

Genebal. 

Annual  Training  and  Calling  out  on  Permanesi 

Service  of  Beserves. 

11.  (1.)  All  or  any  of  the  men  belonging  to 
the  army  reserve  and  the  militia  reserve  re- 
spectively may  be  called  out  for  annnal  training 
at  such  time  or  times,  and  at  such  place  or 
places  within  the  United  Kingdom,  and  foe 
such  period  or  periods,  as  may  be  prescribed, 
not  exceeding  in  any  one  year,  in  the  case  of  a 
man  belonging  to  the  army  reserve  twelve  days 
or  twenty  drills,  and  in  the  case  of  a  maa 
belonging  to  the  militia  reserve  fifly-six  days. 

(2.)  Every  man  so  called  out  may  daring  his 
annual  training  be  attached  to  and  trained 
with  a  body  of  the  regular  or  auxiliary  forces. 

(3.)  The  annual  training  under  this  section 
of  a  man  belonging  to  the  militia  reserve  shall 
be  in  substitution  for  the  annnal  training  to 
which  he  is  liable  as  a  militiaman. 

12.  (1.)  In  case  of  imminent  national  danger 
or  of  great  emergency,  it  shall  be  lawful  for 
Her  Majesty  in  Council  by  proclamation,  Uie 
occasion  being  first  communicated  to  Ftelii- 
ment,  if  Parliament  be  then  sitting,  or  declared 
in  Council  and  notified  by  the  proclamation,  if 
Parliament  be  not  then  sittine,  to  order  thai 
the  army  reserve  and  the  mihtia  reserve,  or 
either  of  them,  shall  be  called  out  on  permanent 
service. 

(2.)  It  shall  be  lawful  for  Her  Majesty  by 
any  such  proclamation  to  order  a  Secanetary 
of  State  from  time  to  time  to  give,  and  when 
given  to  revoke  or  vary,  such  directions  as  may 
seem  necessary  or  proper  for  calling  oat  the 
forces  or  force  mentioned  in  the  proclamadon, 
or  all  or  any  of  the  men  belonging  thereto. 

(3.)  Every  such  proclamation  and  ^e  direc- 
tions given  in   pursuance   thereof  shall  be 
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obeyed  as  if  enacted  in  this  Act,  and  every 
man  for  the  time  being  called  out  by  such 
directions  shall  attend  at  the  place  and  time 
fixed  by  those  directions,  and  at  and  after  that 
time  shall  be  deemed  to  be  called  ont  on 
permanent  service. 

(4.)  A  proclamation  under  this  section  shall 
for  the  purposes  of  the  Army  Act  1881  be 
deemed  to  be  a  proclamation  requiring  soldiers 
in  the  reserve  to  re-enter  upon  army  service. 

13.  Whenever  Her  Majesty  orders  the  army 
reserve  and  militia  reserve,  or  either  of  them,  to 
be  called  out  on  permanent  service,  if  Parlia- 
ment be  then  separated  by  such  adjournment  or 
prorogation  as  will  not  expire  within  ten  days,  a 
proclunation  shall  be  issued  for  the  meeting  of 
Parliament  within  ten  days,  and  Parliament 
sball  accordingly  meet  and  sit  upon  the  day 
appointed  by  such  proclamation,  and  shall  con- 
tmne  to  sit  and  act  in  like  manner  as  if  it  had 
8tood  adjourned  or  prorogued  to  the  same  day. 

U.  (1.)  A  man  belonging  to  either  of  the 
reserve  forces  when  called  out  on  permanent 
service  shall  be  liable  to  serve  until  Her 
Majesty  no  longer  requires  his  services,  so, 
bowever,  that  he  shall  not  be  required  to  serve 
for  a  period  exceeding  in  the  whole  the  re* 
mainder  unexpired  of  his  term  of  service  in  the 
reserve  force  to  which  he  belongs,  and  any 
further  period  not  exceeding  twelve  months 
during  which  as  a  soldier  of  the  regular  forces 
he  can,  under  section  eighty-seven  of  the  Army 
Act  1881,  be  detained  in  service  after  the  time 
at  which  he  would  otherwise  be  entitled  to  be 
discharged. 

(2.)  A  man  called  out  on  permanent  service 
shall  daring  his  service  form  part  of  the  regular 
forces,  and  be  subject  to  tne  Army  Act  1881 
accordingly,  and  the  competent  military  autho- 
rity witlun  the  meaning  of  Part  Two  of  that 
Act  may,  if  it  seems  proper,  appoint  him  to 
any  corps  as  a  soldier  of  the  regular  forces,  and 
the  competent  military  authority  within  the 
meaning  of  the  said  Part  Two  may  within  three 
months  after  such  appointment  transfer  him  to 
any  other  corps  of  the  regular  forces,  so,  how- 
ever, that  he  shall  not  without  his  consent  be 
appointed  or  transferred  to  a  corps  which  is  not 
in  the  arm  or  branch  in  which  he  previously 
served, 

(3.)  Nothing  in  this  section  shall  render  a 
man  in  the  second  class  of  the  army  reserve 
liable  to  serve  out  of  the  United  Kingdom,  and 
sach  man  may  from  time  to  time  be  transferred 
from  one  corps  to  another  for  the  purpose  of 
securing  his  non-liability  to  service  out  of  the 
Tni ted  Kingdom. 

15.  (1.)  When  a  man  belonging  to  the  army 
or  militia  reserve  is  called  ont  for  annual  train- 


ing or  on  permanent  service,  or  when  a  man 
belonging  to  the  army  reserve  is  called  out  in 
aid  of  the  civil  power,  and  such  man,  without 
leave  lawfully  granted  or  such  sickness  or  other 
reasonable  excuse  as  may  be  allowed  in  the 
prescribed  manner,  fails  to  appear  at  any  time 
and  place  at  which  he  is  required  upon  such 
calling  out  to  attend,  he  shall — 

(a.)  If  called  out  on  permanent  service,  or  in 
aid  of  the  civil  power,  be  guilty,  accord- 
ing to   the    circumstances,  of  deserting 
within  the  meaninff  of  section  twelve,  or 
of  absenting  himself  without  leave  within 
the    meaning  of   section  fifteen,   of  the 
Army  Act  1^1 ;  and 
(2>.)  If  called  out  for  annual    training,  be 
guilty  of  absenting  himself  without  leave 
within  the  meaning  of  section  fifteen  of 
the  Army  Act  1881. 
(2.)  A  man  belon^ng  to  the  army  or  militia 
reserve  who  commits   an  offence  under  this 
section,  or  under  section  twelve  or  section 
fifteen  of  the  Army  Act  1881,  whether  other- 
wise subject  to  military  law  or  not,  shall  be 
liable  as  follows  ;  that  is  to  say, 
(a.)  be  liable  to  be  tried  by  court-martial, 
and  convicted  and  punished  accordingly ; 
or 
(b.)  be  liable  to  be  convicted  by  a  court  of 
sumiiiary  jurisdiction,  and  to  he  sentenced 
to  a  fine  of  not  less  than  forty  shillings 
and  not  more  than  twenty-five  pounds,  and 
in  default  of  payment  to  imprisonment, 
with  or  without  hard  labour,  for  any  term 
not  less  than  seven  days  and  not  more 
than  the  maximum  term  allowed  by  law 
for  nonpayment  of  the  fine ; 
and  may  in  any  case  be  taken  into  military 
custody. 

16.  (1.)  Section  one  hundred  and  fifty-four 
of  the  Army  Act  1881  shall  apply  to  a  man 
who  is  a  deserter  or  absentee  without  leave 
from  the  army  or  militia  reserve  within  the 
meaning  of  this  Act  in  like  manner  as  it  applies 
to  a  deserter  in  that  section  mentioned,  and  a 
man  who  under  that  section  is  delivered  into 
military  custody  or  committed  for  the  purposo 
of  being  so  delivered  may  be  tried  as  provided 
by  this  Act. 

(2.)  Any  person  who  falsely  represents  him- 
self to  be  a  deserter  or  absentee  without  leave 
from  the  army  or  militia  reserve  shall  be  liable, 
on  conviction  by  a  court  of  summary  jurisdic- 
tion, to  imprisonment,  with  or  without  hard 
labour,  for  a  term  not  exceeding  three  months. 

17.  (1.)  Any  person  who  by  any  means  what- 
soever — 

(a.)  Procures  or  persuades  any  man  belong- 
ing to  the    army  or  militia   reserve  to 
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commit   an    offence  of   absence  without 
leave  within  the  meaning  of  this  Act,  or 
attempts  to  procure  or  persuade  any  man 
belonging  to  the  army  or  militia  reserve 
to  commit  such  oftence  ;  or 
(b.)  Knowing  that  a  man  belonging  to  the 
army  or  militia  reserve  is  about  to  com- 
mit an  offence  of  absence  without  leave 
within  the  meaning  of  this  Act,  aids  or 
assists  him  in  so  doing ;  or 
(c.)  Knowing    any  man    belonging    to  the 
army  or  militia  reserve  to  be  an  absentee 
without  leave  within  the  meaning  of  this 
Act,  conceals  such  man,  or  aids  or  assists 
him   in  concealing  himself,   or   employs 
or  continues  to  employ  him,  or  aids  or 
assisits  in  his  rescue ; 
shall  be  liable,  on   conviction  by  a  court  of 
summary  jurisdiction,  to  a  fine  not  exceeding 
twenty  pounds. 

(2.)  Section  one  hundred  and  fifty- three  of 
the  Army  Act  1881  shall  apply  as  if  a  man 
belonging  to  the  army  or  militia  reserve  were 
a  soldier,  and  as  if  the  word  '*  desert "  and 
other  words  referring  to  desertion  included 
desertion  within  the  meaning  of  this  Act  as 
well  as  desertion  within  the  meaning  of  the 
Army  Act  1881 ;  and  any  person  who,  knowing 
any  man  belonging  to  the  army  or  militia 
reserve  to  be  a  deserter  within  the  meaning  of 
this  Act  or  of  the  Army  Act  1881,  employs  or 
continues  to  employ  such  man,  shall  be  deemed 
to  aid  him  in  concealing  himself  within  the 
meaning  of  the  said  section. 

Supplemental. 

18.  (1.)  Subject  to  the  provisions  of  this 
Act,  and  save  as  is  otherwise  prescribed,  a  man 
enlisting  in  the  army  or  militia  reserve  shall 
be  attested  in  the  same  manner  as  a  recruit  in 
the  regular  forces,  and  the  followlDg  sections 
of  the  Army  Act  1881 ;  (that  is  to  say) — 
Section  eighty   (relating    to  the    mode  of 

enlistment  and  attestation) ; 
Section  ninety-eight  (imposing  a  fine  for 

unlawful  recruiting) ; 
Section  ninety-nine  (making  recruits  punish- 
able for  false  answers) ; 
Section  one  hundred  (relating  to  the  validity 
of  attestation  and  enlistment,  or  re-engage- 
ment) ; 
Section  one  hundred  and  one  (relating  to 

the  competent  military  authority) ;  and 
So  much  of  section  one  hundred  and  sixty- 
thiee  as  relates  to  an  attestation  paper,  or 
a  copy  thereof,  or  a  declaration,  being 
evidence, 
shall  apply  in  like  manner  as  if  they  were 
herein  re-enacted,  with  the  substitution — 
(a.)  Of  "  man,"  or,  if  the  context  so  requires^ 


"  reserve    man," 
it 


for  "  soldier,"  and  of 
army  reserve  or  militia  reserve,  u  the 
"  case  may  be,"  for  "regular  forces"; 
and 
(&.)  In  section  one  hundred,  so  far  as  relates 
to  the  militia  reserve,  of  "  one  whole 
"  period  of  annual  training"  for  "three 
"  months." 

(2.)  A  man  so  enlisting  may  be  attested  by  a 
regular  officer,  or  by  a  militia  officer,  and  the 
sections  of  the  Army  Act  1881  in  this  eectioQ 
mentioned,  and  also  section  thirty-three  of  the 
same  Act,  shall,  as  applied  to  the  army  cr 
militia  reserve,  be  construed  as  if  a  justice  of 
the  peace  in  those  sections  included  such  an 
officer. 

19.  (1.)  Where  a  man  belonging  to  the  anoj 
reserve  or  militia  reserve  is  8iu>ject  to  militaiy 
law,  and  is  illegally  absent  from  his  dntr/a 
court  of  inquiry  under  section  seventy-two  c-f 
the  Army  Act  1881  may  be  assembled  after 
the  expiration  of  twenty-one  days  from  (he 
date  of  such  absence,  notwithstanding  that  the 
period  during  which  such  man  was  subject  to 
military  law  is  less  than  twenty-one  days,  or 
has  expired  before  the  expiration  of  twenty' 
one  days ;  and  the  record  mentioned  in  tb: 
section  may  be  entered  in  manner  thereby 
provided,  or  in  such  regimental  books  and  by 
such  officer  as  may  be  prescribed. 

(2.)  Where  a  man  belonging  to  the  amy 
reserve  or  militia  reserve  fails  to  app^r  ^ 
the  time  and  place  at  which  he  is  required 
upon  being  called  out  for  annual  training 
or  on  permanent  service  to  attend,  and  his 
absence  continues  for  not  less  than  foorteec 
days,  an  entry  of  such  absence  shall  be  made 
by  the  prescribed  officer  in  the  prescribed 
manner  and  in  the  prescribed  regimental 
books,  and  such  entry  shall  be  conclusive 
evidence  of  the  fact  of  such  absence. 

20.  (1.)  Subject  to  the  provisions  of  thi* 
Act,  it  shall  be  lawful  for  Her  Majesty,  by 
order  signified  under  the  hand  of  a  Secreiary 
of  State,  from  time  to  time  to  make,  and  when 
made  revoke  and  vary,  orders  with  respect  w 
the  government,  discipline,  and  pay  of  the 
army  reserve  and  the  militia  reserve  or  either 
of  them,  and  with  respect  to  other  matters  and 
things  relating  to  the  armv  reserve  and  the 
militia  reserve  or  either  oi  them,  including 
auy  matter  by  this  Act  authorised  to  be  pre- 
scribed, or  expressed  to  be  subject  to  orders  a 
regulations. 

(2.)  Subject  to  the  provisions  of  any  snch 
order,  a  Secretary  of  State  may  from  time  V) 
time  make,  and  when  made  revoke  and  vary, 
general  or  special  regulations  with  respect  u> 
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any  matter  with  respect  to  which  Her  Majesty 
maj  make  orders  nuder  this  section. 

(3.)  Where  a  man  entered  the  army  or 
militia  reserve  before  the  date  of  any  order  or 
regalation  made  xmder  this  Act,  nothing  in 
such  order  or  regahktion  shall  render  such  man 
liable,  without  his  consent,  to  be  appointed, 
transferred,  or  attached  to  any  military  body 
to  which  ho  could  not,  without  his  consent, 
h&je  been  appointed,  transferred,  or  attached 
if  the  said  order  or  regulation  had  not  been 
made. 

(4.)  All  orders  and  general  regulations  made 
nnder  this  Act  shall  be  laid  before  both  Houses 
of  Parliament  as  soon  as  practicable  after  they 
are  made,  if  Parliament  be  then  sitting,  or  if 
Parliament  be  not  sitting,  then  as  soon  as 
practicable  after  the  beginning  of  the  then 
next  session  of  ParliAment. 

21.  (1.)  Any  power  or  jurisdiction  given  to, 
and  any  act  or  thing  to  be  done  by,  to,  or 
before  any  person  holding  any  military  office 
may  in  relation  to  the  reserve  forces  be 
exercised  by  or  done  by,  to,  or  before  any 
other  person  for  the  time  being  authorized  in 
that  behalf  according  to  the  custom  of  the 
service. 

(2.)  Where  by  this  Act,  or  by  any  order  or 
regalation  in  force  under  this  Act,  any  order 
is  authorized  to  be  made  by  any  military 
authority,  such  order  may  be  signified  by  an 
order,  instruction,  or  letter  under  the  hand  of 
any  officer  authorized  to  issue  orders  on  behalf 
of  such  military  authority,  and  an  order, 
instraction,  or  letter  purporting  to  be  signed 
by  any  officer  appearing  therein  to  be  so 
anthorized  shall  be  evidence  of  his  being  so 
aathorized. 

22.  Where,  either  before  or  after  the  passing 
of  this  Act,  a  man  in  the  army  reserve  has 
been  called  out  on  permanent  service,  and  at 
the  termination  of  such  service  has  been 
returned  to  tho  army  reserve,  and  has  become 
entitled  to  pension  under  any  order  or  regula- 
tion in  force  under  this  Act  (whether  made 
before  or  after  such  calling  out  or  return),  the 
Conmiissioners  of  Chelsea  Hospital  shall  have 
the  same  power  to  award  and  pay  the  said 
pension,  and  otherwise  in  relation  to  the  said 
pension,  as  they  would  have  if  such  man  had 
been  discharged  from  the  army  on  reduction. 

23.  (1.)  Por  the  purpose  of  section  one 
hundred  and  forty-three  of  the  Army  Act 
1881,  and  of  all  other  enactments  relatmg  to 
BQch  duties,  tolls,  and  ferries  as  are  in  that 
section  mentioned,  officers  and  men  belonging 
to  the  army  or  militia  reserve,  when  going  to 
or  returning  from  any  place  at  which  they  are 


required  to  attend,  and  for  non-attendance  at 
which  they  are  liable  to  be  punished,  shall  be 
deemed  to  be  officers  and  soldiers  of  Her 
Majesty's  regular  forces  on  duty. 

(2.)  All  enactments  for  the  time  being  in 
force  concerning  the  conveyance  by  railway  or 
otherwise  of  any  part  of  the  regular  forces, 
and  their  baggage,  stores,  arms,  ammunition, 
and  other  necessaries  and  things,  shall  apply 
as  if  the  army  and  militia  reserve  were  such 
part  of  the  regular  forces. 

24.  With  respect  to  notices  required  in 
pursuance  of  the  orders  or  regulations  in  force 
under  this  Act  to  be  given  to  men  belonging 
to  the  army  or  militia  reserve,  the  following 
provisions  snail  have  effect : 

(1.)  A  notice  may  be  served  on  any  such  man 
either  by  being  sent  by  post  to  his  last  regis- 
tered place  of  abode,  or  by  being  served  in  the 
prescribed  manner ; 

(2.)  Evidence  of  the  delivery  at  the  last 
registered  place  of  abode  of  a  man  belong- 
ing to  the  army  or  militia  reserve  of  a 
notice,  or  of  a  letter  addressed  to  such 
man  and  containing  a  notice,  shall  be 
evidence  that  such  notice  was  brought  to 
the  knowledge  of  such  man ; 
(3.)  The  publication  of  a  notice  in  the  pre- 
scribed manner  in  the  parish  in  which  the 
last  registered  place  of  abode  of  a  man 
belonging  to  the  ^rxny  or  militia  reserve 
is  situate  shall  be  sufficient  notice  to  such 
man,  notwithstanding  that  a  copy  of  such 
notice  is  not  served  on  him  ; 
(4.)  Every  constable,  overseer  of  the  poor, 
and  inspector  of  the  poor  shall,  when  so 
requirett  by  or  on  behalf  of  a  Secretary  of 
State,  conform  with  the  orders  and  regu- 
lations for  the  time  being  in  force  under 
this  Act  with  respect  to  the  publication 
and  service  of  notices,  and  in  default  shall 
be  liable,  on  conviction  by  a  court  of 
summary  jurisdiction,  to  a  fine  not  exceed- 
ing twenty  pounds. 

25.  (1.)  Any  oflfence  which  under  this  Act  is 
punishable  on  conviction  by  court-martial 
shall  for  all  purposes  of  and  incidental  to  the 
arrest,  trial,  and  punishment  of  the  offender, 
including  the  summary  dealing  with  the  case 
by  his  commanding  officer,  be  deemed  to  be 
an  offence  under  the  Army  Act  1881,  with  this 
modification,  that  any  reference  in  that  Act  to 
forfeitures  and  stoppages  shall  be  construed  to 
refer  to  such  forfeitures  and  stoppages  as  may 
be  prescribed. 

(^.)  Any  offisnce  which  under  this  Act  is 
punishable  on  conviction  by  a  court  of  sum- 
mary jurisdiction  may  be  prosecuted,  and  any 
fine  recoverable  on  such  conviction  may  be 
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recovered,  in  manner  provided  by  sections  one 
hundred  and  sixty-six,  one  hundred  and  sixty- 
seven,  and  one  hundred  and  sixty-eight  of  the 
Army  Act  1881,  in  like  manner  as  if  those 
sections  were  herein  re-enacted  and  in  terms 
made  applicable  to  this  Act. 

(3.)  Save  as  provided  by  the  said  section  one 
hundred  and  sixty-six,  the  minimum  fixed  by 
this  Act  for  the  amount  of  any  fine  or  for 
the  term  of  any  imprisonment  shall  be  duly 
observed  by  courts  of  summary  jurisdiction, 
and  shall,  notwithstanding  anvthing  contained 
in  any  other  Act,  not  be  reduced  by  way  of 
mitigation  or  otherwise. 

(4.)  For  all  purposes  in  relation  to  the  arrest, 
trial,  and  punisnment  of  a  person  for  any 
offence  punishable  under  this  Act,  including 
the  summary  dealing  with  the  case  by  the  com- 
manding officer,  this  Act  shall  apply  to  the 
Channel  Islands  and  the  Isle  of  Man. 

26.  With  respect  to  the  trial  and  punishment 
of  men  charged  with  offences  which  in  pur- 
suance of  this  Act  are  cognizable  both  by  a 
court-martial  and  by  a  court  of  summary  juris- 
diction, the  following  provisions  shall  have 
efiect : — 

(1.)  An  alleged  offender  shall  not  be  liable 
to  be  tried  both  by  court-martial  and  by 
a  court  of  summary  jurisdiction,  but  may 
be  tried  by  either  of  such  courts,  accora- 
ing  as  may  be  prescribed  by  orders  or 
regulations  under  this  Act. 
(2.)  Proceedings  against  an  alleged  offender, 
before  either  a  court-martial  or  his  com- 
manding officer  or  a  court  of  summary 
jurisdiction,  may  be  instituted  whether 
the  term  of  his  reserve  service  has  or  has 
not  expired,  and  may,  notwithstanding 
anything  in  any  other  Act,  be  instituted 
at  any  time  within  two  months  after  the 
time  at  which  the  offence  becomes  known 
to  an  officer  who  under  the  orders  or  regu- 
lations in  force  under  this  Act  has  power 
to  direct  the  offender  to  be  tried  by  a  court- 
martial  or  by  a  court  of  summary  juris- 
diction, if  the  offender  is  apprehended  at 
that  time,  or  if  he  is  not  apprehended  at 
that  time,  then  within  two  months  aftei: 
the  time  at  which  he  is  apprehended, 
whether  such  apprehension  is  oy  a  civil  or 
military  authon^,  and  any  limitation  con- 
tained m  any  other  Act  with  respect  to  the 
time  for  hearing  and  determining  an 
offence  shall  not  apply  in  the  case  of  any 

Proceedings  so  instituted. 
^^.,  For  the   purposes  of  this  section   the 
expression  '*  tried  by  court-martial "  shall 
include   ''dealt  with   summarily  by  his 
"  commanding  officer.*' 


27.  (1.)  Section  one  hundred  and  sixty-foiir 
of  the  Array  Act  1881  (which  relates  to  evidcDce 
of  the  civil  conviction  or  acquittal  of  a  person 
subject  to  military  law)  shall  apply  to  a  man 
belonging  to  the  army  or  militia  reserve  who 
is  tried  by  a  civil  court,  whether  he  is  or  is 
not  at  the  time  of  such  trial  subject  to  miUtaiy 
law. 

(2.)  Section  one  hundred  and  sixty-three  of 
the  Army  Act  1881  (relating  to  evidence)  sbU 
apply  to  all  proceedings  under  this  Act. 

28.  In  this  Act,  unless  the  context  otherwise 
requires — 

The  expression  "  man  "  includes  a  wvnnt 
officer  not  holding  an  honoraiy  commissioo, 
and  a  non-commissioned  officer. 

The  expression  "  out-pensioners  of  CThelsea 
Hospital  includes  all  persons  whose  cluiiu 
for  prospective  or  deferred  pension  have  been 
registered  in  virtue  of  any  warrant  of  Her 
Majesty. 

The  expression  "prescribed"  means  pre- 
scribed by  orders  or  regulations  in  force  under 
this  Act. 

Other  expressions  have  the  same  meaning 
as  they  have  in  the  Army  Act  1881. 

In  the  Army  Act  1881  the  expressions 
"army  reserve  force"  and  "militia  reeerre 
force  shall  respectively  mean  the  armr 
reserve  and  militia  reserve  under  this  Act 

29.  The  Acts  mentioned  in  the  schednle  to 
this  Act  are  hereby  repealed  as  from  the  com* 
mencement  of  this  Act  to  the  extent  in  tk 
third  column  of  that  schedule  mentioned : 

Provided  as  follows — 

(1.)  Such  repeal  shall  not  revive  any  enact- 
ment, and  shall  not,  save  as  herein  otherwise 
provided,  affect  anything  previously  done  or 
suffered,  or  any  existing  right  or  title,  or  anj 
remedy  in  respect  thereof,  or  the  proof  of  anj 
past  act. 

(2.)  All  orders,  warrants,  regulations,  and 
directions  in  relation  to  the  army  reserve  force 
or  to  the  militia  reserve  force  which  exist  at 
the  commencement  of  this  Act  shall,  so  far 
as  consistent  with  the  tenor  thereof,  be  of  tbe 
same  effect  as  if  they  were  orders  or  regn* 
lations  under  this  Act,  and  may  be  revoked  or 
altered  accordingly. 

(3.)  Any  man  who  at  the  commencement  of 
this  Act  belongs  to  the  first  or  second  class  of 
the  army  reserve  force,  or  to  the  militia  reserve 
force,  shall  continue  to  belong  to  the  first  or 
second  class  of  the  army  reserve  or  to  tbe 
militia  reserve  under  this  Act,  as  the  case  maj 
be,  in  like  manner  as  if  he  had  entered  ihi 
same  injpursuance  of  this  Act. 

(4.)  Where  a  man  belonging  to  either  tbe 
army  reserve  force  or  the  militia  reserve  foree 
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entered  such  force  before  the  passing  of  the 
Regnlation  of  the  Forces  Act  1881,  or  before 
the  date  of  any  regulation  made  under  the 
said  Act,  nothing  in  the  said  Act  or  regulation 
or  in  this  Act  shall  require  sach  man  without 
his  consent  to  serve  in  or  be  appointed,  trans- 
ferred, or  attached  to  any  military  body  in  or 
to  which  he  could  not  have  been  required 
without  his  consent  to  servo  or  be  appointed, 
tx^ansferred,  or  attached,  if  the  Eegulation  of 
the  Forces  Act  1881,  or  this  Act,  or  the  said 
regulation,  as  the  case  may  be,  had  not  been 
passed  or  made,  or  to  serve  for  any  longer 
period  than  that  for  which  he  was  before  the 
passing  of  the  Regulation  of  the  Forces  Act 
1881,  or  before  the  date  of  such  regulation,  as 
the  case  may  be,  liable  to  serve. 

(5.)  In  the  case  of  any  offence  committed 
before  the  commencement  of  this  Act,  if  any 
proceeding  for  the  trial  or  punishment  of  the 
offender  has  been  commenced  before  the  com- 
mencement of  this  Act,  such  proceeding  may 


be  carried  on  and  completed,  and  the  offender 
may  be  tried  and  punished,  as  if  this  Act  had 
not  passed;  but,  save  as  aforesaid,  this  Act 
shall  apply  to  the  arrest,  trial,  conviction,  and 
punishment  of  a  person  accused  of  an  offence 
committed  before  the  commencement  of  this 
Act  (including  the  dealing  with  the  case  by  the 
commanding  officer),  so  however  that  a  person 
shall  not  ,be  subject  for  any  such  offence  to 
any  greater  punishment  than  that  to  which  he 
was  subject  oef ore  the  commencement  of  this 
Act,  nor  to  any  punishment  for  anything  done 
before  the  commencement  of  this  Act  which  at 
the  time  of  its  being  done  was  not  an  offence 
punishable  by  law. 

Where  a  proclamation  has  been  issued,  or 
any  man  belonging  to  the  army  or  militia 
reserve  has  been  called  out  before  the  com- 
mencement of  this  Act,  this  Act  shall  apply 
as  if  such  proclamation  had  been  issued,  and 
men  called  out  in  pursuance  of  this  Act. 


:li^oo- 


SCUEDULE. 


Enactments  repealed. 

A  description  or  citation  of  an  Act  in  this  Schedule  is  inclusive  of  the  word,  section,  or  other 
part  first  and  last  mentioned  or  otherwise  referred  to  as  forming  the  beginning,  or  as  forming 
the  end,  of  the  portion  described  in  the  description  or  citation. 


30  A  31  Vict,  c.  110. 
30  &  31  Vict.  c.  111. 
33  A  34  Vict.  c.  67. 


34  A  35  Vict.  c.  86. 


36  A  37  Vict.  c.  68. 


41  A  42  Vict.  c.  10. 


42  A  43  Vict.  c.  32. 


The  Reserve  Force  Act,  1867  - 
The  Militia  Reserve  Act,  1867  - 
The  Army  Enlistment  Act,  1870 


The  Regulation  of  the  Forces 
Act,  1871. 

An  Act  for  extending  the  Period 
of  Service  in  the  Militia ;  and 
for  other  purposes. 

An  Act  for  punishing  Mutiny 
and  Desertion,  and  for  the 
better  Payment  of  the  Army 
and  their  Quarters. 

The  Army  Discipline  and  Regu- 
lation (Commencement)  Act, 
1879. 


The  whole  Act. 

The  whole  Act. 

Sections  fourteen  and  fifteen,  and 
section  twenty,  except  so  far  as 
it  relates  to  the  militia,  yeo- 
manry, or  volunteers. 

So  much  of  sections  seven  and 
nineteen  as  relates  to  the  army 
reserve  or  the  militia  reserve. 

Section  six. 


Sections  forty-two,  forty-seven, 
forty-eight,  and  one  hundred 
nine. 

Section  five,  from  **  Any  reference 
in  the  Reserve  Force"  to  the 
end  of  the  section,  and  so  much 
of  the  rest  of  the  section  au 
relates  to  the  reserve  forces  or 
keeps  in  force  any  portion  of 
the  Army  Mutiny  Act  relating 
to  the  reserve  forces. 
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42  &  43  Yict.  c.  33. 
44  &  45  Vict.  c.  57. 


U  &  45  Vict.  c.  58. 


The  Army  Discipliae  and  Bega- 

lation  Act,  1879. 
The  Kegalation  of   the   Forces 

Act,  1881. 


The  Army  Act,  1881 


So  much  as  is  unrepealed. 

Sections  ten  to  thirteen  and  fortr- 
five,  and  so  mnch  of  section 
fifty-three  as  relates  to  the 
reserve  forces. 

Section  one  hundred  and  sixty- 
three,  from  *  *  evidence  of  the 
delivery"  to  **  knowledge  of 
snch  man"  (being  paragraph 
(/.)  of  sub-section  one) ;  section 
one  hundred  and  ninety,  from 
"the  expression  the  army  r«- 
**  serve  force  "  to  **  MilitU  Be- 
"  serve  Act,  1867,  and  anv  Act 
amending  the  same  " ;  and  sec- 
tion one  hundred  and  ninety- 
three  from  **  so  much  of  the 
"Army  Discipline  and BeguU- 
"  tion  Act,  1879,"  to  the  end  of 
the  section. 


1.  Short  title. 

2.  Commenceyneyit  of  Ad. 


Chap.  49. 
Militia  Act,  1882. 

ABSTRACT   OF  THE  ENACTMENTS. 

Prelimina/ry, 

PAET  I. 
Maintenance  and  Goveenment. 


3.  Raising  and  numhet*  of  Militia, 

4.  Organisation  of  Militia. 

5.  Vesting  in  Her  Majesty  of  jurisdiction  under  certain  Acts  in  relation  to  the  MilituL 

6.  First  aj^pointmenti  to  lowest  rank  of  militia  officer. 


PART  n. 

Voluntary  Enlistment. 

7.  Raising  of  men  hy  vohmta/ry  enlistment, 

8.  Enlistment,  term  of  service,  and  re-engagement, 

9.  Application  to  militia  recruits  of  certain  enlistment  sections  of  44  ^  46  Vict,  c,  58. 

10.  Enlistment  of  men  discharged  with  disgrace  from  army  or  navy,  or  contrary  to  ntZet. 

11.  Enlistm€7it  of  militiamen  in  regular  forces. 
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PART  in. 

Genebal  Pkovisions. 

Service  and  Oath, 

12.  Area  of  service  of  Militia. 

13.  Oaih  of  allegiance  of  militiaman. 

Training, 

14.  Preliminary  traininy  of  Militia  recruits, 

15.  Calling  tip  for  instruction. 

16.  Annual  training. 

17.  Extension,  reduction,  or  suspension  of  annual  training. 

Embodiment, 

18.  Embodiment  of  Militia. 

19.  Assembly  of  Parliament  when  Militia  is  ordered  to  he  embodied. 

20.  Disembodying  of  Militia. 

Provisions  common  to  Annxud  Training  and  Embodiment. 

21.  Notice  of  times  and  places  of  attendance  for  annual  training  or  eynbodinient. 

22.  Oeneral  provision  as  to  notices. 

Desertion  and  Fraudulent  Enlistment. 

23.  Punishment  for  non-aUendance  for  preliminary  or  annual  training  or  embodiment,  and  for 

desertion  or  absence  without  leave. 

24.  Supplemental  provision  as  to  deserters  and  absentees. 

25.  Punishment  for  induing  militiaman  to  desert  or  absent  himself. 

26.  Fraudulent  enlistment  or  false  answer  of  militiaman. 

27.  Liabiliiy  of  deserter,  absentee,  or  fraudulent  enlister  to  further  service. 

28.  Record  of  illegal  absence  of  militiaman. 

Lieutenants  and  Deputy  Lieutenants  of  Counties. 

29.  Appointmsni  of  lieutenants  of  counties. 

30.  Appointment,  approval,  a/nd  rentoval  of  deputy  lieutenants. 

31.  Provision  for  absence  or  disability  of  lieutenant. 

32.  Appointment  of  vice^lieutenant. 

33.  Qwaliflcations  of  deputy  lieutenants. 

34.  Delivery,  enrolment,  and  return  of  qualifications,  and  gazetting  of  commissions. 

35.  Penali/y  for  acting  as  deputy  lieutenant  without  being  qualified,  Sfc. 

36.  Powers,  ^c.  of  lieubenarUs  and  deputy  lieutenants. 

Quotas. 

37.  Quotas  of  Militia, 

Civil  Bights  and  Exemptions. 

38.  MUitia  commissions  not  to  vacate  seats  in  Parliament. 

39.  Attendance*,  of  voters  ai  Parliamentary  elections. 

40.  Performance  of  duties  of  sheriff,  if  a  militia  officer,  during  embodiment. 

41.  Exemption  of  militiamen. 

Legal  Proceedings. 

42.  Trial  of  offences  and  recovery  and  application  of  fines  under  Militia  Acts. 

43.  Provision  as  to  offences  triable  both  by  court-martial  and  by  court  of  summary  jurisdiction. 

44.  Evidence. 

Miscellaneous. 

45.  Militia  returns,  how  to  be  made. 

46.  Protection  of  persons  acting  under  Militia  Acts. 

47.  Exercise  of  powers  vested  in  holder  of  military  office. 
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Froviaions  as  to  special  Localities. 

48.  Provisions  as  to  counties  for  purposes  of  Militia  Acts. 

49.  Application  of  Militia  Acts  to  certain  places: 

Isle  of  Wight. 

Tower  Hamlets. 

Cinque  Ports. 

Haverfordwest. 

Miners  of  Cornwall  and  Devon. 

50.  Application  of  Act  to  city  of  London. 


Definitions. 


51.  Definitions, 


Application  of  Act  to  Scotland. 

52.  Modifications  in  application  of  Act  to  Scotland. 

Application  of  Act  to  L'eland. 

53.  Modification  in  application  of  Act  to  L'eland, 


Repeal. 


54.  Repeal  of  Acts. 
Schedules. 


An  Act  to  consolidate  the  Acts  relating 
to  the  Militia.       (18th  August  1882.) 

Whebeas  it  is  expedient  to  re-enact  the 
Militia  (Voluntary  Enlistment)  Act,  1875, 
(which  consolidated  divers  enactments  appli- 
cable to  the  Militia  of  the  United  Kingdom,) 
with  such  modifications  as  are  rendered  neces- 
sary by  the  passing  of  the  Hegnlation  of  the 
Forces  Act  1881  and  the  Army  Act  1881,  and 
are  otherwise  expedient : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

Preliminary. 

1.  This  Act  may  be  cited  as  the  Militia  Act, 
1882. 

2.  This  Act  shall  come  into  operation  on 
the  first  day  of  January  one  thousand  eight 
hundred  and  eighty -three  (wbich  day  is  in 
this  Act  referred  to  as  the  commencement  of 
this  Act). 


PART  I. 

Maintenance  and  Goyejrnmext. 

3.  It  shall  be  lawful  for  Her  Majesty  to  raise 
and  keep    up  a  Militia,  consi^^ting   of  such 


number  of  men  as  may  from  time  to  time  l.e 
provided  by  Parliament. 

4.  (1.)  Subject  to  the  provisions  of  the 
Militia  Acts,  it  shall  be  lawful  for  Her 
Majesty,  by  order  signified  under  the  lundof 
a  Secretary  of  State,  from  time  to  time  to 
make,  and  when  made  revoke  and  varv,  orders 
with  respect  to  the  government,  discipline, 
and  pay  of  the  Militia,  and  with  respect  to  all 
other  matters  and  things  relating  to  the 
Militia,  including  any  matter  by  this  Act 
authorized  to  be  prescribed,  or  expressed  ti 
be  subject  to  orders  or  regulations. 

(2.)  The  said  orders  may  provide  for  the 
formation  of  militiamen  into  regiments,  bat- 
talions, or  military  bodies,  and  for  the  fonna- 
tion  of  such  regiments,  battalions,  or  militarv 
bodies  into  corps,  either  alone  or  jointly  with 
any  other  part  of  Her  Majesty's  forces,  and 
for  appointing,  transferring,  or  attsching 
militiamen  to  corps,  and  for  posting,  attach- 
injg,  or  otherwise  dealing  with  militiAmen 
within  the  corps,  and  may  regulate  tiie 
appointment,  rank,  duties,  and  numbers  of 
the  militia  officers  and  non-commissioned 
officers. 

(3.)  Subject  to  the  provisions  of  any  sach 
order,  a  Secretary  of  State  may  from  time  to 
time  make  and  When  made  revoke  and  tvt. 
general  or  special  regulations  with  respect  tt> 
any  matter  with  respect  to  which  Her  Majeatj 
may  make  orders  under  this  section. 

(4.)  Provided  that  the  said  orders  or  regula- 
tions shall  not — 
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{a.)  aflcct  or  extend  the  term  for  which  or 
the  area  within  which  a  militiaman  is  liable 
under  the  Militia  Acta  to  serve ;  or 
(&.)  anthorize  a  militiaman  when  belonging 
to  one  corps  to  be  transferred  without  his 
consent  to  another  corps  ;  or 
ic )  where  the  corps  of  a  militiaman  includes 
any  battalion  or  other  body  of  the  regular 
forces,  authorize  him  to  be  posted  without 
his  consent  to  that  battalion  or  body. 
(5.)  Where  a  militiaman  was  enlisted  or  re- 
engaged before  the  date  of  any  order  or  regu- 
lation under  this  Act,  nothing  in  such  order 
or  regulation  shall  render  him  liable  without 
his  consent  to  be   appointed,  transferred,   or 
attached  to  any  military  body  to  which   he 
conld  not  without  his  consent  have  been  ap- 
pointed, transferred,  or  attached  if  the   said 
order  or  regulation  had  not  been  made. 

(6.)  All  orders  and  general  regulations 
made  under  this  Act  shall  be  laid  before  both 
Houses  of  Parliament  as  soon  as  practicable 
after  they  are  made,  if  Parliament  be  then 
sitting,  or  if  Parliament  be  not  sitting,  then 
as  soon  as  practicable  after  the  beginning  of 
the  then  next  session  of  Parliament. 


6.  All  jurisdiction,  powers,  duties,  com- 
mand, and  privileges  over,  of,  or  in  relation 
to  the  Militia,  or  any  part  thereof,  which 
under  any  Acts,  other  than  this  Act,  are 
Tested  in  or  exerciseable  by  the  lieutenants  of 
counties,  or  by  the  Lord  Lieutenant  of  Ireland, 
either  of  his  own  motion  or  with  the  advice 
of  the  Privy  Council  in  Ireland,  shall  be 
exerciseable  by  Her  Majesty,  through  a  Secre- 
tary of  State  or  any  oflScers  to  whom  Her 
Majesty  may,  by  the  advice  of  a  Secretary 
of  State,  delegate  such  jurisdiction,  powers, 
duties,  command,  and  privileges,  or  any  of 
them,  or  any  part  thereof;  saving,  neverthe- 
less, to  the  lieutenants  of  counties  their  juris- 
dictions, powers,  duties,  and  privileges  in 
relation  to  raising  the  Militia  by  ballot,  and 
the  proceedings  incidental  thereto. 

f\  First  appointments  to  the  lowest  rank  of 
militia  officer  in  any  corps  shall  be  given  to 
persons  recommended  by  the  lieutenant  of  the 
county,  if  a  person  approved  by  Her  Majesty 
is  recommended  by  such  lieutenant  for  any 
such  appointment  within  thirty  days  after 
notice  of  a  vacancy  for  such  appointment  has 
^u  given  to  such  lieutenant  in  the  prescribed 
^nner,  provided  the  person  or  persons  fulfil 
^H  the  prescribed  conditions  as  to  age,  physical 
fitness,  and  educational  (qualifications ;  and 
where  a  corps  comprises  militiamen  of  two  or 
more  counties,  the  recommendations  for  such 
^t  appointments  shall  be  made  by  the  lieu- 
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tenants  of  the  respective  counties  in  such 
rotation  or  otherwise  as  may  be  from  time  to 
time  prescribed. 


PART  11. 

VOLUNTAKT  ENLISTMENT. 

7.  Subject  to  the  provisions  of  this  Act, 
private  militiamen  may  be  raised  by  voluntary 
onlistment  by  such  persons  and  in  such  manner 
and  subject  to  such  regulations  as  may  be 
prescribed,  and  this  part  of  this  Act  shall 
apply  only  to  persons  who  have  voluntarily 
enlisted. 

8.  (1.)  Every  militiaman  enlisted  under  this 
Act  shall  be  enlisted  as  a  militiaman  for  some 
county,  and  shall  forthwith  be  appointed  to 
serve  in  a  corps  for  that  county,  or  for  some 
area  comprising  the  whole  or  part  of  that 
county. 

(2.)  Every  militiaman  enlisted  under  this 
Act  shall  be  enlisted  to  serve  for  such  period 
not  exceeding  six  years  as  may  be  prescribed, 
and  such  period  shall  be  reckoned  from  the 
date  of  his  attestation. 

(3.)  Every  militiaman  enlisted  under  this 
Act  may  from  time  to  time  within  twelve 
months  of  the  end  of  his  current  term  of 
service  be  re-engaged  for  such  period,  not 
exceeding  six  years  from  the  end  of  that 
current  term,  as  may  be  prescribed. 

(4.)  A  militiaman  on  re-engagement  shall 
make  the  prescribed  declaration  before  a  justice 
of  the  peace  or  an  officer. 

(5.)  Militiamen  enlisted  or  re-engaged  under 
this  Act  shall  for  the  purposes  of  any  enact- 
ment referring  to  persons  enrolled  in  the  Militia 
be  deemed  to  be  enrolled. 

9.  (1.)  The  following  sections  of  the  Army 
Act  1881  shall  apply  to  militia  recruits ;  that 
is  to  say. 

Section  eighty  (relating  to  the  mode  of 
enlistment  and  attestation) ; 

Section  ninety-six  (relating  to  the  claims  of 
masters  to  apprentices) ; 

Section  ninety-eight  (imposing  a  fine  for 
unlawful  recruiting) ; 

Section  ninety-nine  (making  recruits  punish- 
able for  false  answers) ; 

Section  one  hundred  (relating  to  the  validity 
of  attestation  and  enlistment,  or  re-engage- 
ment) ; 

Section  one  hundred  and  one  (relating  to 
the  competent  military  authoritv) ;  and 

So  much  of  section  one  hunored  and  sixty- 
three  as  relates  to  an  attestation  paper,  or  a 
copy  thereof,  or  a  declaration,  being  evidence ; 
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And  the  said  sections  shall  apply  in  like 
manner  as  if  they  were  herein  re-enacted,  with 
the  substitntion, — 

(a.)  of  **  Militia"  for  **  regnlar  forces,"  and 

of  "  militiaman  "  for  *'  soldier  " ;  and 
{h.)  (in   section   one   hundred)   of  **  during 
**  three    months,   or   during    the    whole 
*'  period  of  preliminary  training  if  less 
"  than  three  months,  or  during  one  whole 
"  period  of  annual  training"  for  **  during 
"  three  months." 
(2.)  A  recruit  may  be  attested  by  any  lieu- 
tenant or  deputy  lieutenant  of  any  county  in 
the  United  Kingdom,  or  by  a  regular  oflScer, 
or  by  a  militia  officer,  and  the  sections  of  the 
Army  Act  1881  in  this  section  mentioned,  and 
also  section  thirty -three  of  the  same  Act,  shall, 
as  applied  to  the  Militia,  be  construed  as  if  a 
justice  of  the  peace  in  those  sections  included 
such  lieutenant,  deputy  lieutenant,  or  officer. 

(3.)  A  man  enlisted  in  the  Militia,  until  duly 
discharged  in  the  prescribed  manner,  shall 
remain  subject  to  this  Act  as  a  militiaman. 

10-  (1.)  If  a  person — 

(a.)  Having  been  discharged  with  disgrace 
from  any  part  of  Her  Majesty's  forces,  or 
having  been  dismissed  with  disgrace  from 
the  Navy,  has  afterwards  enlisted  in  the 
Militia  without  declaring  the  circum- 
stances of  his  discharge  or  dismissal ;  or 

(b.)  Is  concerned  when  subject  to  military 
law  in  the  enlistment  for  service  in  the 
Militia  of  any  man,  when  he  knows  or  has 
reasonable  cause  to  believe  such  man  to 
be  so  circumstanced  that  by  enlisting  he 
conamits  an  oifence  against  the  Army  Act 
1881  or  this  Act ;  or 

(c.)  Wilfully  contravenes  when  subject  to 
military  law  any  enactments,  orders,  or 
regulations  which  relate  to  the  enlistment 
or  attestation  of  militiamen, 
such  person  shall  be  guilty  of  an  offence. 

(2.)  A  person  guilty  of  an  offence  under  this 
section,  whether  otherwise  subject  to  military 
law  or  not,  shall  be  liable  as  follows ;  that  is 
to  say, 

(a.)  be  liable  to  be  tried  bv  court-martial, 
and  on  conviction  to  suffer  such  punish- 
ment as  is  imposed  for  the  like  offence 
by  section  thirfy-two  or  thirty-four  of  the 
Axjnj  Act  1881,  as  the  case  may  be ;  or 

(b.)  be  liable  to  be  convicted  by  a  court  of 
summary  jurisdiction,  and  to  be  sentenced 
to  imprisonment,  with  or  without  hard 
labour,  for  any  term  not  less  than  two 
and  not  more  than  six  months ; 
and  may  in  any  case  be  taken  into  military 
custody. 

(3.)  For  the  purpose  of  this  section  the  ex- 
pression '*  discharged  with  disgrace  "  means 


discharged  with  ignominy,  discharged  as  in. 
corrigible  and  worthless,  or  discharged  oo 
account  of  a  conviction  for  felony  or  a  sentence 
of  penal  servitude. 

11.  Militiamen  may,  if  it  is  so  prescribed, 
and  subject  to  the  prescribed  conditions  (if 
any),  enlist  in  the  regular  forces ;  and  a 
militiaman  so  enlisting  in  the  regular  forces 
shall  be  deemed  to  be  discharged  from  the 
Militia. 


PART  III. 

Genebal  Paovisioks. 

Service  and  Oath. 

12.  (1.)  Any  part  of  the  Militia  shall  be 
liable  to  serve  in  any  part  of  the  United  King- 
dom, but  no  part  of  the  Militia  shall  be  carrid 
or  ordered  to  go  out  of  the  United  Kingdom. 

(2.)  Provided  that  if  any  part  of  the  Militia 
make  a  voluntary  offer  certified  by  their  com- 
manding officer  to  extend  their  services  to  the 
Islands  of  Guernsey,  Jersey,  Aldemey,  and 
Sark,  the  Isle  of  Man,  Malta,  and  the  garnson 
of  Gibraltar,  or  any  of  them,  it  shaU  be  lawful 
for  Her  Majesty,  if  she  thinks  fit,  to  accept 
such  offer  and  to  employ  the  said  part  of  ^ 
Militia  accordingly;  and  where  such  offers 
are  made  by  several  parts  of  the  Mili^  it 
shall  be  lawful  for  Her  Majesty,  as  may  seem 
fit,  to  accept  some  and  refuse  others  of  sndi 
offers. 

(3.)  It  shall  be  lawful  for  Her  Majesty  to 
direct  the  commanding  officer  of  any  part  of 
the  Militia  to  propose  to  that  part  to  make 
an  offer  to  extend  the  area  of  their  services 
as  aforesaid  under  such  regulations  as  Her 
Majesty  may  be  pleased  to  appoint. 

(4.)  A  person  shall  not  be  compelled  to  make 
an  offer  to  serve  as  aforesaid,  or  be  engaged 
so  to  serve,  except  by  his  own  conseBt; 

and  a  commanding  officer  shall  not  certilr 
any  voluntary  offer  previously  to  his  ha?ing 
explained  to  every  person  offering  so  to  serve 
that  the  offer  is  to  be  purely  Yolontary  on  bi^ 
part. 

13.  Every  militiaman  raised  under  this  Act 
or  under  any  other  of  the  Militia  Acts  shall 
take  the  following  oath  ;  that  is  to  say, 

'I  A,B.  do  solemnly  promise  and  swesr, 
'  that  I  will  be  faithful  to  [here  interi  nam  oj 

*  sovereign  for  twie  heinq],  her  [or  his]  heirs 
'  and  successors,  and  that  I  will  faithfolij 
'  serve  in  the  Militia  until   I  shall  be  dis- 

*  charged.* 

And  such  oath  may  be  administered  by  tsj 
lieutenant  or  deputy  lieutenant  of  a  ooontji 
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or  by  any  justice  of  the  peace,  or  by  any 
regnlar  officer  or  militia  officer,  and  in  the  case 
of  a  militiaman  enlisted  under  this  Act  shall 
be  specified  in  the  attestation  paper. 

Training. 

14.  (1.)  Eyer^  militiaman  shall  attend  for 
preliminary  training  at  snch  place  or  places 
within  the  United  Kingdom,  at  such  time  or 
times,  and  for  snch  period  or  periods,  not  ex- 
ceeding in  the  whole  six  months,  as  may  be 
prescribed,  and  may  be  trained  by  snch  officers, 
non-commissioned  officers,  and  men  of  the 
regnlar  forces  or  of  the  militia  as  may  bo 
prescribed. 

(2.)  The  time  of  snch  preliminar^r  training 
shall  not  be  included  in  the  time  during  which 
such  man  is  liable  to  be  called  out  for  annual 
training. 

15.  Any  orders  or  regulations  under  this 
Act  may  proyide  for  any  militia  officer  or 
militiaman,  with  his  own  consent,  being  called 
np  for  the  purpose  of  instruction. 

16.  Saye  as  otherwise  provided  by  this  Act, 
the  Militia  shall  be  annually  trained  for  not 
less  than  twenty-one  nor  more  than  twenty- 
eight  days  in  oyery  year,  at  such  times  and  at 
such  plaoes  in  an^  part  of  the  United  Kingdom 
as  may  be  prescribed ; 

and  for  that  purpose  may  be  called  out  once 
or  oftener  in  eyery  year. 

17.  Her  Majesty  in  Council  may  from  time 
to  time, — 

(a.)  order  that  the  period  of  annual  training 
in  any  year  of  all  or  any  part  of  the 
Militia  be  extended,  but  so  that  the  whole 
period  of  annual  training  bo  not  more 
than  fifty-six  days  in  any  year ;  or 

(&.)  order  that  the  period  of  annual  training 
in  any  year  of  all  or  any  part  of  the  Militia 
be  reduced  to  such  time  as  to  Her  Majesty 
may  seem  fit ;  or 

(c.)  order  that  in  any  year  the  annual  train- 
ing of  all  or  any  part  of  the  Militia  be 
dispensed  with ; 
and  eyery  such  order  shall  haye  full  effect. 

Emhodiment. 

18.  (1.)  In  case  of  imminent  national  danger 
or  of  great  emergency  it  shall  be  lawful  for 
JB[er  Majesty  in  Council  by  proclamation  (the 
occasion  being  first  communicated  to  Parlia- 
ment, if  Parliament  be  then  sitting,  or  declared 
in  Council,  and  notified  by  the  proclamation, 
if  Parliament  be  not  sitting)  to  order  the 
Militia  to  be  embodied. 


(2.)  It  shall  be  lawful  for  Her  Majesty  by 
any  such  proclamation  to  order  a  Secretary  of 
State  from  time  to  time  to  giye,  and  when 
giyen  to  reyoke  or  yary,  such  directions  as 
may  seem  necessary  or  proper  for  embodying 
all  or  any  part  of  the  Militia. 

(3.)  Every  such  proclamation  and  the  direc- 
tions given  in  pursuance  thereof  shall  be 
obeyed  as  if  enacted  in  this  Act,  and  where 
such  directions  for  the  time  being  direct  the 
embodiment  of  any  part  of  the  Militia,  every 
officer  and  man  belonging  to  that  part  shall 
attend  at  the  place  and  time  fixed  by  those 
directions,  and  at  and  after  that  time  shall  be 
deemed  to  be  embodied ;  and  such  officers  and 
men  are  in  this  Act  referred  to  as  embodied, 
or  as  the  embodied  part  or  parts  of  the  Militia. 

19.  Whenever  Her  Majesty  orders  the  Militia 
to  be  embodied,  if  Parliament  be  then  separated 
by  such  adjournment  or  prorogation  as  will 
not  expire  within  ten  days,  a  proclamation 
shall  be  issued  for  the  meeting  of  Parliament 
within  ten  days,  and  Parliament  shall  accord- 
ingly meet  and  sit  upon  the  day  appointed 
by  such  proclamation,  and  shall  continue  to 
sit  and  act  in  like  manner  as  if  it  had  stood 
adjourned  or  prorogued  to  the  same  day. 

20.  (1.)  It  shall  be  lawful  for  Her  Majesty 
by  proclamation  to  order  that  the  Militia  shall 
be  disembodied,  and  thereupon  a  Secretary  of 
State  shall  give  such  directions  as  maj  seem 
necessary  or  proper  for  carrying  the  said  pro- 
clamation into  effect. 

(2.)  Until  any  such  proclamation  of  Her 
Majesty  has  been  issued  a  Secretary  of  State 
may  from  time  to  time,  as  he  may  think  expe- 
dient for  the  public  service,  give  such  directions 
as  may  seem  necessary  or  proper  for  disem- 
bodying any  embodied  part  of  the  Militia,  and 
for  embodying  any  part  of  the  Militia  not 
embodied,  whether  previously  disembodied  or 
otherwise. 

(3.)  After  the  date  fixed  by  the  directions 
for  the  disembodiment  of  any  part  of  the 
Militia,  the  officers  and  men  belonging  to  that 
part  shall  be  in  the  position  of  militia  officers 
and  men  not  embodied. 

Provisions  common  to  Annual  Training  and 

Emhodimeni. 

21.  (1.)  Where  directions  have  been  given 
for  calling  out  for  annual  training  or  embody- 
ing any  part  of  the  Militia,  the  commanding 
officer  shall  cause  a  notice  to  attend  at  the 
time  and  place  fixed  to  be  served  on  each 
militiaman  required  to  attend. 

(2.)  Such  notice  shall  also  be  published  in 
the  prescribed  manner  in  every  parish  in  the 
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county  or  area  to  which  the  corps  of  any  such 
militiaman  belongs. 

(3.)  The  notices  to  be  served  and  published 
under  this  section  shall  be  served  and  published 
within  such  reasonable  time  before  the  time 
fixed  for  the  attendance  of  the  persons  required 
to  attend  as  may  be  prescribed. 

22.  With  respect  to  notices  required  in  pur- 
suance of  this  Act  or  of  the  orders  and  regu- 
lations in  force  under  this  Act  to  be  given  to 
militiamen,  the  following  provisions  shall  have 
effect : 

(1.)  Any  such  notice  may  be  served  on  a 
militiaman  either  by  being  sent  by  post  to  his 
usual  place  of  abode,  or  by  being  served  in  the 
prescribed  manner ; 

(2.)  For  the  purpose  of  the  service  of  any  such 
notice  the  usual  place  of  abode  of  a  militia- 
man shall  be  that  stated  on  his  attestation  or 
enrolment,  or  that  subsequently  notified  by 
him  in  the  prescribed  manner ; 

(3.)  Evidence  of  the  delivery  at  the  usual 
place  of  abode  of  a  militiaman  of  a  notice,  or 
of  a  letter  addressed  to  such  man  and  contain- 
ing a  notice,  shall  be  evidence  that  such  notice 
was  brought  to  the  knowledge  of  such  man ; 

(4.)  The  publication  of  any  such  notice  in 
the  prescribed  manner  in  every  parish  in  the 
county  or  area  to  which  a  corps  oelongs  shall 
be  sufficient  notice  to  every  militiaman  in  that 
corps  to  whom  the  notice  applies,  notwith- 
standing that  a  copy  of  such  notice  is  not 
served  upon  him ; 

(5.)  Every  constable  and  overseer  of  the  poor 
shall,  when  so  required  by  or  on  behalf  of  a 
Secretary  of  State,  conform  with  the  orders 
and  regulations  for  the  time  being  in  force 
under  this  Act  with  respect  to  the  publication 
and  service  of  notices,  and  in  default  shall  be 
liable,  on  conviction  by  a  court  of  summary 
jurisdiction,  to  a  fine  not  exceeding  twenty 
pounds. 

Desertion  and  Fraudulent  Enluitme^it. 

23.  (1.)  Any  militiaman  who  commits  any 
-of  the  Ibllowing  ofiences,  that  is  to  say, — 

Without  leave  lawfully  granted,  or  such 
sickness  or  other  reasonable  excuse  as 
may  be  allowed  in  accordance  with  the 
orders  and  regulations  under  this  Act, 
fails  to  appear  at  the  time  and  place 
appointed,  either  for  preliminary  training, 
or  for  annual  training,  or  for  assembling 
on  embodiment,  shall— 

(a.)  in  the  case  of  embodiment,  be  guilty, 
according  to  the  circumstances,  of  desert- 
ing within  the  meaning  of  section  twelve, 
or  of  absenting  himself  without  leave 
within  the  meaning  of  section  fifteen,  of 
the  Army  Act  1881 ;  and 


(b.)  in  any  other  case,  be  guilty  of  absenlin^ 

himself  withont  leave  within  the  meaning 

of  section  fifteen  of  the  Army  Act  1831. 

(2.)  A  militiaman  who  commits  an  ofTence 

under  this  section,  or  under  section  twelve  or 

section  fifteen  of  the  Army  Act  1881,  whether 

otherwise  subject  to  military  law  or  not,  shall 

be  liable  as  follows ;  that  is  to  say, 

(a.)  be  liable  to  be  tried  by  court-martial,  and 

convicted  and  punished  accordingly ;  or 
(&.)  be  liable  to  be  convicted  by  a  coart  of 
summary  jurisdiction,  and  to  be  sentenced 
to  a  fine  of  not  less  than  forty  shillings 
and   not  more  than  twenty-five  ponnds, 
and  in  default  of  payment  to  imprisonment, 
with  or  without  hu^l  labour,  for  any  term 
not  less  than  seven  days  and  not  more 
than  the  maximum  term  allowed  by  Uw 
for  nonpayment  of  the  fine ; 
and  may  in  any  case  be  taken  into  militarr 
custody. 

2  k  (1.)  Section  one  hundred  and  fiftv-f^nr 
of  the  Army  Act  1881  shall  apply  to  a  militia- 
man who  ii  a  deserter  or  absentee  withoat 
leave  within  the  meaning  of  this  Act  in  like 
manner  as  it  applies  to  a  deserter  in  that 
section  mentioned,  and  a  man  who  under  that 
section  is  delivered  into  military  custody  or 
committed  for  the  purpose  of  being  so  deliTered 
may  be  tried  as  provided  by  this  Act. 

(2.)  Any  person  who  falsely  represents  him- 
self to  any  military,  naval,  or  civil  authoritr 
to  be  a  deserter  or  absentee  without  leave 
from  the  Militia  shall  be  liable,  on  convictioa 
by  a  court  of  summary  jariadiction,  to  im- 
prisonment, with  or  withoat  hard  labour,  for 
a  term  not  exceeding  three  months. 

25.  (1.)  Any  person  who  by  any  means  whit* 
soever — 

(a.)  Procures  or  persuades  any  militiaman 
to  commit  an  offence  of  absence  with>3t 
leave  within  the  meaning  of  this  Act,  or 
attempts    to    procure    or    persuade   anr 
militiaman  to  commit  such  offence ;  or 
(5.)  Knowing  that  a  militiaman  is  about  ^:• 
commit  the  offence    of  absence  withont 
leave  within  the  meaning  of  this  Act,  ali* 
or  assists  him  in  so  doing ;  or 
(c.)  Knowing   any    militiaman     to    ba  an 
absentee  without  leave  within  the  meaning 
of  this  Act,  conceals  such  militiaman,  or 
aids  or  assists  him  in  cooisealing  himself. 
or  employs  or  continues  to  employ  him. 
or  aidi  or  assists  in  his  rescue ; 
shall  be  liable,  on  conviction  by  a  c^nr:  of 
summary  jurisdiction,  to  a  fine  not  exceedin; 
twonty  pounds. 

(2.)  Section  one  hundred  and  fifey-three  o!' 
the  Army  Act  1881  shall  apply  a^  if  a  militii- 
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man  irere  a  soldier,  and  as  if  the  word 
"desert"  and  other  worde  referring  to  deser- 
tion included  desertion  within  the  meaning  of 
this  Act  RS  well  as  desertion  within  the  mean- 
ing of  the  At  my  Act  1881 ;  and  any  person 
who,  knowing  any  militiaman  to  he  a  deserter 
within  the  meaning  of  this  Act  or  of  the 
Army  Act  1881,  employs  or  continues  to 
employ  snch  militiaman,  shall  le  deemed  to 
aid  him  in  concealing  himself  within  the 
meaning  of  the  said  section. 

26.  If  any  person  commits  any  of  the  follow- 
ing offences  ;  that  is  to  say, 

(a.)  When  belonging  to  the  Militia,  without 
having  fulfilled    the  conditions  enabling 
him  to  enlist,  enrol,  or  enter,  enlists  or 
enrols  in  any  of  the  auxiliary  or  reserve 
forces,  or  enters  the  Royal  Navy ;  or 
(b.)  When  belonging  to  the  reserve  forces, 
or  to    any  of  the  auxiliary  forces  other 
than  the  Militia,  or  to  the  Royal  Navy, 
without    having  fulfilled  the    conditions 
enabling  him  to  enlist  or  enrol,  enlists  or 
enrols  in  the  Militia ; 
such  person,  if  on  service  as  part  of  the  regular 
forces    at   the  time  when   he    commits    the 
offence,  shall  be  guilty  of  fraudulent  enlist- 
ment, and  in  any  other  case  shall  be  guilty 
of  making  a  false  answer ;  and  for  the  pur- 
poifes  of  this  section  a  person  shall  be  deemed 
to  be  on  service  as  part  of  the  regular  forces 
if  being  a  militiaman  he  is  embodied,  or  if 
vrhen  belonging  to  the  reserve  forces  he   is 
called  out  on  permanent  service,  or  if  when 
belonging  to  the  yeomanry  or  volunteers  he  is 
on  actual  military  service. 

(2.)  A  person  who  commits  an  ofience  under 
this  section,  whether  otherwise  subject  to 
military  law  or  not,  shall  be  liable  as  follows; 
that  is  to  say, 

(a.)  be  liable  to  bo  tried  by  court-martial, 
and  on  conviction  to  suffer  such  punish- 
ment as  is  imposed,  if  the  offence  is  frau- 
dulent enlistment,  by  section  thirteen, 
and  if  it  is  a  false  answer,  by  section 
thirty-three  of  the  Army  Act  1881 ;  or 
Qj.)  be  liable  to  be  convicted  by  a  court  of 
summary  jurisdiction,  and  to  be  sentenced 
to  imprisooment,  with  or  without  hard 
labour,  for  any  term  not  less  than  one 
month  and  not  more  than  three  months, 
or  to  a  fine  of  not  less  than  five  pounds 
and  not  more  than  twenty-five  pounds, 
and  in  default  of  payment  to  imprison- 
ment, with  or  witnout  hard  labour,  for 
any  term  not  less  than  one  month  and  not 
more  than  the  maximum  term  allowed  by 
law  for  nonpayment  of  the  fine,  and  in  the 
case  of  a  second  or  any  subsequent  con- 
viction to  be  sentenced  to  imprisonment. 


with  or  without  hard  labour,  for  any  term 
not  less  than  two  and  not  more  than  six 
months ; 
and  may  in  any  case  be  taken  into  military 
custody. 

(3.)  A  person  who  attempts  to  commit  an 
offence  under  this  section  Fhall,  whether  other- 
wise subject  to  military  law  or  not,  be  liable 
to  be  taken  into  'military  custody,  tried,  con- 
victed, and  pnnished  in  like  manner  in  all 
respects  as  if  he  had  committed  an  offence 
unaer  this  section,  with  this  qualification,  that 
if  he  is  convicted  by  court-martial  he  shall  not  be 
liable  to  any  punishment  exceeding  imprison- 
ment, and  if  he  is  convicted  by  a  court  of  sum- 
mary jurisdiction  this  section  shall  apply  as  if 
the  terms  of  imprisonment  or  amounts  of  fine 
were  reduced  by  one  half. 

27.  Any  militiaman  who  is  delivered  into 
military  custody  or  committed  as  a  deserter  or 
absentee  without  leave  by  a  court  of  summary 
jurisdiction,  or  is  convicted  by  court-martial  or 
by  a  court  of  summaiy  jurisdiction  of  desertion 
or  absence  without  leave  or  fraudulent  enlist- 
ment under  the  Army  Act  1881  or  this  Act,  or 
is  dealt  with  summarily  by  his  commanding 
oflScer  for  any  such  offence,  Fhall,  whether  he 
is  or  is  not  punished  for  his  offence,  be  liable  to 
serve  as  follows ;  (that  is  to  say,) 

(a.)  If  he  has  not  completed  the  period  of 
his  preliminary  training,  he  shall  be  liable 
to  attend  for  preliminary  training  for  the 
whole  of  the  prescribed  period  or  periods, 
or  for  the  prescribed  portion  thereof,  with- 
out any   aeduction  being  made  for  any 
time  he  has  previously  attended  for  sucL 
training;  and 
(&.)  If   the  duration  of   his  absence  from 
annual  training  has  amounted  in  any  year 
to  the  whole  of  the  time  of  annual  training, 
or  to  any  part  of  that  time  not  less  than 
fourteen  days,  he  Bhall  bo  liable  to  serve 
after  the  expiration  of  the  term  of  his 
militia  service  for  an  additional  year  for 
each  year  in  which  he  has  been  so  absent ; 
and 
(c.)  If  he  was  embodied  either  at  the  time  wheit 
he  committed  the  offence  or  afterwards, 
he  shall  be  liable  to  serve  for  an  additional 
period  equal  to  the  time  which  elapsed 
between  the  time  of  his  committing  the 
offence  and  the  time  of  his  apprehension 
or  voluntary  surrender ;  and  the  period  of 
such  additional  service  shall  commence  at 
the  expiration  of  the  term  of  his  militia 
service,  or  at  the  time  of  hia  apprehension 
or  surrender,  whichever  last  happens. 

28.  (1.)  Where  a  militiaman  is  subject  to 
military  law,  and  is  illegally  absent  from  his 
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duty,  a  court  of  inquiry  under  section  seventy- 
two  of  the  Army  Act  1881  may  be  assembled 
after  the  expiration  of  twenty-one  days  from 
the  date  of  such  absence,  notwithstanding  that 
the  period  during  which  such  man  was  subject 
to  military  law  is  less  than  twenty-one  days, 
or  has  expired  before  the  expiration  of  twenty- 
one  days. 

(2.)  Where  a  militiaman  •  fails  to  appear  at 
the  time  and  place  appointed  for  preliminary 
training  or  for  annual  training  or  for  assem- 
bling on  embodiment,  and  his  absence  con- 
tinues for  not  less  than  fourteen  days,  his 
commanding  oflficcr  shall  make  an  entry  in  the 
regimental  books  of  such  absence,  and  such 
entry  shall  be  conclusive  evidence  of  the  fact 
of  such  absence. 

Lieutenants  and  Doputy  Lieutenants  of  Counties. 

29.  Her  Majesty  shall  from  time  to  time 
appoint  lieutenants  for  the  several  counties  in 
the  United  Kingdom. 

30.  (1.)  The  lieutenant  of  every  county  shall 
from  time  to  time  appoint  such  persons  as  he 
thinks  fit,  living  within  the  county,  and  quali- 
fied as  provided  by  this  Act,  to  be  his  deputy 
lieutenants. 

(2.)  In  every  county  twenty  persons  at  least, 
or  if  so  many  persons  cannot  be  found  duly 
qaalified,  then  all  the  duly  qualified  persons 
living  within  the  county,  shall,  subject  as 
herein-after  mentioned,  be  appointed  deputy 
lieutenants. 

(3.)  The  lieutenant  shall  certify  to  Her 
Majesty  the  name  of  every  person  whom  he 
proposes  to  appoint  deputy  lieutenant,  and 
shall  not  grant  a  commission  as  deputy  lieu- 
tenant to  any  person  until  informed  by  a 
Secretary  of  State  that  Her  Majesty  does  not 
disapprove  of  the  granting  of  such  commission. 

(4.)  Whenever  Her  Majesty  may  think  fit  to 
signify  her  pleasure  to  the  lieutenant  of  any 
county  that  all  or  any  of  the  deputy  lieutenants 
thereof  be  displaced,  such  lieutenant  shall 
forthwith  displace  them,  and  appoint  others 
in  their  stead,  subject  to  the  provisions  of  this 
Act ;  and  a  return  of  all  persons  by  name  who 
have  been  appointed  deputy  lieutenants  or  have 
been  displaced  shall  be  annually  laid  before 
Parliament,  made  up  to  the  thirty-first  day  of 
December,  within  ten  days  after  Parliament 
meets. 

(5.)  The  commission  of  a  deputy  lieutenant 
shall  not  be  vacated  by  the  lieutenant  who 
granted  it  ceasing  to  be  lieutenant. 

31.  Where  the  lieutenant  of  a  county  is 
absent  from  the  United  Kingdom,  or  by  reason 
of  sickness  or  otherwise  is  unable  to  act,  or 
where  there  is  no  lieutenant  of  a  county,  Her 


Majesty  may  authorize  any  three  doputy  liea- 
tenants  of  such  county  to  act  as  the  lieutenant 
thereof,  and  such  deputy  lieutenants  while  E'j 
authonzed  may  do  all  acts  which  miglit  law. 
fully  be  done  by  the  lieutenant,  and  Ml 
for  all  purposes  stand  in  the  place  of  the 
lieutenant. 

32.  The  lieutenant  of  a  county,  with  the 
approbation  of  Her  Majesty,  may  appoint  any 
deputy  lieutenant  of  the  county  to  act  for  him 
as  vice-lieutenant  during  his  absence  from  the 
county,  sickness,  or  other  inability  to  act;  and 
every  such  vice-lieutenant,  until  the  appoint- 
ment is  revoked  or  he  is  removed  by  Her 
Majesty,  may  from  time  to  time,  whenerer 
such  absence,  sickness,  or  inability  occurs,  do 
all  acts  which  might  lawfully  be  done  hy 
the  lieutenant,  and  shall  for  all  purposes  stand 
in  the  place  of  the  lieutenant,  without  pre- 
judice to  the  authority  of  Her  Majesty  to  make 
other  provision  for  this  purpose  under  tht 
foregoing  enactment. 

33.  Every  person  appointed  a  deputy  lieu- 
tenant shall  be  qualified  as  follows ;  that  is  t> 
say, 

(a. )  He  shall  be  a  peer  of  the  realm  or  tht 
heir  apparent  of  such  a  peer,  and  have  a 
place  of  residence  within  the  county  for 
which  he  is  appointed ;  or 

(b.)  He  shall  be  in  possession  for  his  own 
benefit  of  an  estate  for  the  life  of  himself 
or  another,  or  of  some  greater  estate,  in 
land  in  the  United  Kingdom  of  the  yeark 
value    of    not    less    than   two  hundred 

rounds ;  or 
He  shall  be  the  heir  apparent  of  some 
person  who  is  in  possession  for  his  ovx 
benefit  of  such  an  estate  as  above  men- 
tioned; or 
(d.)  He  shall  be  possessed  or  entitled,  a: 
law  or  in  equity,  in  possession  for  his  ovu 
benefit,  for  the  life  of  himself  or  another. 
or  for  some  greater  interest,  of  or  to  a 
clear  yearly  income  arising  from  peiwnil 
estate  within  the  United  Kingdom  of  not 
less  amount  than  the  yearly  value  of  tf 
estate  in  land  above  mentioned; 
and  the  clear  yearly  income  arising  trm 
any  such  personal  estate  shall  be  adbmitted 
in  whole  or  in  part  of  a  qualification 
arising  from  the  possession  of  an  estato  ir. 
land. 

3^.  (1.)  A  person  appointed  a  deputy  lieu- 
tenant of  a  county,  who  is  not  qualified  as  a 
peer  or  heir  apparent  of  a  peer  of  the  reahn. 
shall  before  actmg  as  dcpu^  lieutenant  delivtr 
to  the  clerk  of  general  meetings  of  lieutenancj 
of  that  county  a  specific  description  in  writing, 
signed  by  himself,  of  his  qualincation,  statioj:. 
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where  the  same  consists  wholly  or  partly  of  an 
estate  in  land  or  of  heirship  to  an  estate  in 
land,  the  county  and  parish  in  which  the  land 
is  situate. 

(2.)  The  clerk  of  general  meetings  of  lieu- 
tenancy shall  send  to  the  lieutenant  of  the 
county  a  copy  of  every  such  description  de- 
livered to  him.  and  shall  enter  every  such 
description  on  a  roll  to  be  kept  for  thiskt  pur- 
pose ;  and  shall  (at  the  cost  of  the  county  rate) 
canse  to  be  published  in  the  London  Gazette 
the  names  of  the  persons  appointed  deputy 
lieutenants,  with  the  dates  of  their  commis- 
sions, in  like  manner  as  commissions  of  officers 
of  Her  Majesty's  land  forces  are  published. 

(3.)  The  clerk  of  general  meetinga  of  lieu- 
tenancy shall  from  time  to  time,  when  so 
required,  send  to  a  Secretary  of  State  a  com- 
plete account  of  the  several  descriptions  of 
qualification  delivered  to  him  during  the  period 
mentioned  in  the  requisition,  and  the  Secretary 
of  State  shall  cause  copies  of  every  such 
account  to  be  laid  before  both  Houses  of  Par- 
liament. 

35.  (1.)  If  any  person  acts  as  deputy  lieu- 
tenant without  being  duly  qualified,  or  without 
having  delivered  the  description  of  his  quali- 
fication as  required  by  this  Act,  he  shall  forfeit 
the  sum  of  two  hundred  pounds ;  but  where 
such  person  has  been  appointed  a  deputy  lieu- 
tenant all  acts  done  by  him  in  the  execution 
of  his  office  shall  be  as  valid  as  if  he  had  been 
duly  qualified  and  had  duly  delivered  such 
description. 

(2.)  In  any  legal  proceeding  for  the  recovery 
of  any  such  penal  sum  the  proof  of  qualifica- 
tion shall  lie  on  the  defendant. 

36.  Except  as  otherwise  provided  by  this  or 
any  other  Act,  the  lieutenant  and  deputy  lieu- 
tenants appointed  under  this  Act  for  any 
county  shall  respectively  have  such  jurisdic- 
tion, duties,  powers,  and  privileges  as  are 
Tested  in  the  lieutenant  and  deputy  lieutenants 
respectively  for  such  county  under  any  Act  of 
Parliament  for  the  time  being  in  force. 

Qtiotaa, 

37.  (1.)  It  shall  be  lawful  for  Her  Majesty  in 
Council  from  time  to  time  to  appoint  the  quotas 
of  militiamen  to  serve  for  the  several  counties 
of  the  United  Kingdom. 

(2.)  Notice  of  the  quota  from  time  to  time 
appointed  for  any  county  shall  be  transrnitted 
to  the  lientenant  of  that  county  and  published 
in  the  London  Gazette. 

(3.)  Such  quota  shall  be  the  quota  of  the 
county  until  another  quota  is  appointed  and 
notified  in  like  manner. 


Civil  Rights  and  Exempiiojis, 

38.  The  acceptance  of  a  commission  as  a 
militia  officer  shall  not  vacate  the  seat  of  any 
member  returned  to  serve  in  Parliament. 

39.  A  person  in  the  Militia  shall  not  be  liable 
to  any  penalty  or  punishment  for  or  on  account 
of  his  absence  during  the  time  he  is  voting  at 
any  election  of  a  member  to  serve  in  Parlia- 
ment, or  during  the  time  he  is  going  to  or 
returning  from  such  voting. 

40.  If  a  sheriff  is  a  militia  officer,  then  during 
embodiment  he  shall  be  discharged  from  per- 
sonally performing  the  office  of  sheriflT,  and  the 
under  sheriff  shall  be  answerable  for  the  execu- 
tion of  the  said  office,  in  the  name  of  the  high 
sheriff ;  and  the  security  given  by  the  under 
sheriff,  and  his  pledges  to  the  high  sheriff,  shall 
stand  a  security  to  the  Queen,  her  heirs  and 
successors,  and  to  all  persons  whomsoever,  for 
the  due  performance  of  the  office  of  sheriff 
during  such  time. 

41.  A  person  in  the  Militia  shall  not  be 
compelled  to  serve  as  a  peace  officer  or  parish 
officer. 

Legal  Proceedings. 

42.  (1.)  Any  offence  which  under  the  Militia 
Acts  is  punishable  on  conviction  by  court- 
martial  shall  for  all  purposes  of  and  incidental 
to  the  arrest,  trial,  and  punishment  of  the 
offender,  including  the  summary  dealing  with 
the  case  by  his  commanding  officer,  be  deemed 
to  be  an  offence  under  the  Army  Act  1881,  with 
this  modification,  that  any  reference  in  that 
Act  to  forfeitures  and  stoppages  shall  be  con- 
strued to  refer  to  such  forfeitures  and  stoppages 
as  may  be  prescribed. 

(2.)  Every  fine  or  pecuniary  forfeiture  im- 
posed under  any  of  the  Militia  Acts,  if  exceed- 
ing the  sum  of  twenty-five  pounds,  may  be 
recovered  by  action  in  Her  Majesty's  High 
Goui't  of  Justice  in  England  or  Ireland,  or  in 
the  Court  of  Session  in  Scotland ;  and  if  not 
exceeding  such  amount  may,  so  far  as  the 
recovery  thereof  is  not  otherwise  provided  for, 
be  recovered  on  conviction  by  a  court  of  sum- 
mary jurisdiction,  in  like  manner  as  if  it  were 
a  fine  under  this  Act. 

(3.)  Any  offence  which  under  the  Militia 
Acts  is  punishable  on  conviction  by  or  before 
a  court  of  summary  jurisdiction  within  the 
meaning  of  this  Act  may  be  prosecuted,  and 
any  fine  or  pecuniary  forfeiture  which  under 
the  Militia  Acts  is  recoverable  for  any  such 
offence,  or  is  otherwise  recoverable  b^ore  a 
court  of  summary  jurisdiction,  may  be  re- 
covered, in  manner  provided  by  sections  one 
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hundred  and  sixty-six  and  one  hundred  and 
sLxtj-'SCven  of  the  Army  Act  1881,  in  like 
manner  as  if  those  Kections  were  herein  re- 
enacted  and  in  terms  made  applicable  to  the 
Militia  Acts,  subject  to  the  following  modifica- 
tion, namely, 

every  fine  or  pecuniary  forfeiture  imposed 
under  any  of  the  Militia  Acts  on  a  militiaman, 
or  recovered  on  a  prosecution  instituted  under 
any  of  the  Militia  Acts  by  or  on  behalf  of  the 
commanding  officer  of  a  militiaman,  (the  appli- 
cation of  which  is  not  otherwise  providea  for 
by  the  said  Acts)  shall,  notwithstanding  any- 
thing in  any  Act  or  charter  or  in  the  said 
sections  to  the  contrary,  be  paid  to  the  com- 
manding officer  of  the  part  of  the  Militia  to 
which  the  militiaman  belongs,  and  shall  be 
accounted  for  by  him  in  the  prescribed  manner. 

(4.)  Save  as  provided  by  the  said  section  one 
hundred  and  sixty-six,  the  minimum  fixed  by 
any  of  the  Militia  Acts  for  the  amount  of  any 
fine  or  forfeiture  or  for  the  term  of  any  im- 
prisonment shall  be  duly  observed  by  courts 
of  summary  jurisdiction,  and  shall,  notwith- 
standing anything  in  any  other  Act  contained, 
not  be  reduced  by  way  of  mitigation  or  other- 
wise. 

43.  With  respect  to  the  trial  and  punishment 
of  men  charged  with  offences  which  in  pur- 
suance of  this  Act  are  cognizable  both  by  a 
court-martial  and  by  a  court  of  summary  juris- 
diction, the  following  provisions  shall  have 
effect : 

(1.)  An  alleged  offender  shall  not  be  liable  to 
be  tried  both  by  court-martial  and  by  a  court 
of  summary  jurisdiction,  but  may  be  tried  by 
cither  of  such  courts,  according  as  may  be 
prescribed  by  orders  or  regulations  under  this 
Act. 

(2.)  Proceedings  against  an  alleged  offender 
when  a  militiaman,  before  either  a  court- 
martial  or  his  commanding  officer  or  a  court 
of  summary  jurisdiction,  may  be  instituted, 
whether  the  term  of  his  militia  service  has  or 
has  not  expired,  and  may,  notwithstanding 
anything  in  any  other  Act,  be  instituted  at  any 
time  within  two  months  after  the  time  at  which 
the  ofiTence  becomes  known  to  the  commanding 
officer  of  the  militiaman,  if  the  militiaman  is 
then  apprehended,  or  if  he  is  not  then  appre- 
hended, then  within  two  months  after  the  time 
at  which  he  is  apprehended,  whether  such 
apprehension  was  by  a  civil  or  military  autho- 
rity, and  any  limitation  contained  in  any  other 
Act  with  respect  to  the  time  for  hearing  and 
determining  an  offence  shall  not  apply  in  the 
case  of  any  proceeding  so  instituted. 

(3.)  Where  an  offender  has  on  several 
occasions  been  guilty  of  desertion,  fraudulent 
enlistment,  or  making  a  false  answer,  he  may, 


for  the  purposes  of  any  proceedings  against 
him,  be  aecmed  to  belong  to  any  one  or  more 
of  the  corps  to  which  he  has  been  appointed  or 
transferred, as  well  as  the  corps  to  which  he  pro- 
perly belongs ;  and  it  shall  be  lawful  to  charge 
the  ofl'ender  with  any  number  of  the  above^ 
mentioned  offences  at  the  same  time,  whether 
they  are  offences  within  the  meaning  of  the 
Army  Act  1881  or  offences  within  the  meaning 
of  this  Act,  and  to  give  evidence  of  such 
offences  against  him,  and  if  he  be  convicted  of 
more  than  one  offence  to  punish  him  accord- 
ingly, as  if  he  had  been  previously  convicted 
of  any  such  offi'ence. 

(4.)  For  the  purposes  of  this  section  the 
expression  **  tried  by  court-martial "  shall 
include  "  dealt  with  summarily  by  his  com- 
manding officer." 

44.  (1.)  Section  one  hundred  and  aixty-foor 
of  the  Army  Act  1881  (which  relates  to  evidence 
of  the  civil  conviction  or  acquittal  of  a  persoa 
subject  to  military  law)  shall  apply  to  a 
militiaman  who  is  tried  by  a  civil  oouru 
whether  he  is  oris  not  at  the  time  of  such  trial 
subject  to  military  law. 

(2.)  Section  one  hundred  and  sixty-three  of 
the  Army  Act  1881  (relating  to  evidence)  shall 
apply  to  all  proceedings  under  the  ifilitia 
Acts. 

Miscellaneous, 

45.  All  returns  required  or  authorized  to  be 
made  in  relation  to  the  Militia  by  any  of  the 
Militia  Acts  shall  be  made  to  such  persons  as 
may  be  prescribed. 

46.  (1.)  The  law  relating  to  the  protection 
of  justices  of  the  peace  in  the  execution  of 
their  office  shall,  save  as  regards  limitation  of 
actions,  notice  of  action,  venue,  tender  of 
amends  and  payment  into  court,  and  other 
matters  relating  to  actions  which  are  provided 
for  by  this  section,  apply  to  lieutenants  and 
deputy  lieutenants  when  acting  in  the  execu- 
tion of  the  Militia  Acts,  as  if  they  were 
included  in  the  expression  ^'jostioes  of  the 
peace." 

(2.)  An  action,  prosecution,  or  proceeding 
against  any  person  for  any  act  done  in  pur- 
suance or  execution  or  intended  execution  of 
the  Militia  Acts,  or  in  respect  of  any  allied 
neglect  or  default  in  the  execution  of  those 
Acts,  shall  not  lie  or  be  instituted  unless  it  is 
commenced  within  twelve  months  next  after 
the  act,  neglect,  or  default  complained  of.  or, 
in  case  of  a  continuance  of  injury  or  damage, 
within  twelve  months  next  after  the  f^^^^g 
thereof. 

(3.)  In  any  such  action  tender  of  amende 
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before  the  action  was  commenced  may,  in  lien 
of  or  in  addition  to  any  other  plea,  be  pleaded. 
If  the  action  was  commenced  after  such  tender, 
or  is  proceeded  with  after  payment  into  conrt 
of  any  money  in  satisfaction  of  the  plaintiff's 
claim,  and  the  plaintiff  does  not  recover  more 
than  the  sum  tendered  or  paid,  he  shall  not 
recover  any  costs  incurred  after  such  tender 
or  payment,  and  the  defendant  shall  be 
entitled  to  costs,  to  be  taxed  as  between 
solicitor  and  client,  as  from  the  time  of  snch 
tender  or  payment;  bat  this  provision  shall 
not  affect  costs  on  any  injunction  in  the  action. 
(4.)  Every  such  action,  and  also  every 
action  against  a  member  or  minister  of  a 
court-martial  in  respect  of  a  sentence  of  snch 
conrt,  or  of  anything  done  by  virtue  or  in  pur- 
suance of  such  sentence,  shall  be  brought  in 
one  of  Her  Majesty's  superior  courts  in  the 
United  Kingdom. 

47.  (1.)  Any  power  or  jurisdiction  given  to, 
and  act  or  thing  to  be  done  by,  to,  or  before 
any  person  holding  any  military  office  may  in 
relation  to  the  Militia  be  exercised  by  or  done 
l^.  to,  or  before  any  other  person  for  the  time 
l^eing  authorized  in  that  behalf  according  to 
the  custom  of  the  service. 

(2.)  Where  by  any  of  the  Militia  Acts,  or  by 
any  order  or  regnlation  in  force  under  this  Act, 
any  order  is  anthorized  to  be  made  by  any 
military  authority,  such  order  may  be  signified 
by  an  order,  instruction,  or  letter  under  the 
hand  of  any  officer  authorized  to  issue  orders 
on  behalf  of  such  military  authority,  and  an 
order,  instruction,  or  letter  purporting  to  be 
signed  by  any  officer  appearing  therein  to  be 
^0  authorized  shall  be  evidence  of  his  being  so 
anthorized. 

ProvisioiM  as  to  special  Localities. 

48.  For  the  purposes  of  the  Militia  Acts  the 
following  provisions  shall  have  effect  with 
respect  to  counties  : — 

(1.)  The  expression  "county  "  shall,  unless 
the  context  otherwise  requires,  mean  a  county 
at  large,  with  the  exception  that  each  riding 
of  the  county  of  York  shall  be  a  separate 
connty. 
(2.)  Each  county  of  a  city,  county  of  a  town, 
or  place  mentioned  in  thb  first  column  of 
the  first  schedule  to  this  Act  shall  be 
deemed  to  form  part  of  the  county  set 
opposite  thereto  in  the  second  column  of 
that  schedule,  and  where  a  parish  is  men- 
tioned in  that  second  column  to  form  part 
of  that  parish. 
(3.)  All  other  places  locally  situate  within  a 
county  as  above  defined  shall  be  deemed 
to  form  part  of  that  county. 


(4.)  Every  place  declared  by  this  section  to 
form  part  of  a  county  shall  (save  as  other- 
wise expressly  provided)  be  subject  to  the 
jurisdiction  and  authority  of  the  lieutenant, 
deputy  lieutenants,  and  other  officers  of 
the  said  county. 

49.  The  Militia  Acts  shall  apply  to  the 
following  places,  with  the  modifications  herein- 
after mentioned : 

(1.)  The  Governor  of  the  Isle  of  Wight  may 
appoint  to  act  for  him  in  the  Island  five  or 
more  deputies,  in  like  manner  and  subject  to 
the  like  conditions  and  restrictions  as  deputy 
lieutenants  are  appointed  under  this  Act,  and 
such  deputies  shall  act  in  the  execution  of  the 
Militia  Acts  as  if  they  were  deputy  lieutenants ; 
the  Militia  of  the  Isle  of  Wight  shall  be  raised 
in  the  same  manner  as  and  shall  form  part  of 
the  Militia  of  the  county  of  Southampton  ;  but 
shall  remain  within  the  said  Isle  as  an  internal 
defence  thereof,  unless  Her  Majesty  otherwise 
orders. 

(2.)  The  Militia  Acts  shall  apply  to  the  liberty 
or  district  of  the  Tower  Division  in  the  county 
of  Middlesex,  commonly  known  by  the  name 
of  the  Tower  Hamlets,  as  if  it  were  a  separate 
county. 

(3.)  This  Act  shall  apply  to  the  Cinque 
Ports,  two  ancient  towns,  and  their  members, 
so  far  as  is  consistent  with  the  special  enact- 
ments relating  thereto,  as  if  they  were  a  separate 
county,  and  the  Warden  of  the  Cinque  Ports 
were  the  lieutenant  of  that  county. 

(4.)  It  shall  be  lawful  for  Her  Majesty  to 
appoint  a  lieutenant  for  the  county  of  the 
town  of  Haverfordwest  in  like  manner  as  if  it 
were  a  separate  county,  and  he  may  appoint 
deputy  lieutenants  under  this  Act. 

(5.)  A  corps  of  miners  may  continue  to  be 
raised  for  the  counties  of  Cornwall  and  Devon 
as  part  of  the  Militia,  and  the  Militia  Acts 
shall  apply  in  like  manner  as  if  such  corps 
were  the  Militia  of  a  separate  county,  and  the 
Warden  of  the  Stannaries  were  the  lieutenant 
of  that  county,  and  the  quota  for  such  corps 
may  be  fixed  accordingly.  The  deputies  ap- 
pointed by  the  Warden  shall  be  called  deputy 
wardens  of  the  Stannaries,  and  need  not  exceed 
twelve  in  number,  and  the  persons  appointed 
shall  be  qualified,  in  respect  of  residence  and 
otherwise,  as  if  they  were  appointed  deputy 
lieutenants  for  a  county  comprismg  the  counties 
of  Cornwall  and  Devon,  and  any  reference  to 
the  clerk  of  general  meetings  of  lieutenancy 
shall  be  deemed  to  refer  to  the  clerk  of  general 
meetings  appointed  by  the  Warden. 

50.  The  city  of  London  shall  continue  to  be 
a  separate  county  for  the  purposes  of  the 
Militia,  and  so  far  as  is  consistent  with  the 
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special  enactments  relating  to  such  city  this 
Act  shall  apply  accordingly,  and  the  Com- 
missioners of  Lieutenancy  of  the  city  shall  for 
the  purposes  of  this  Act  and  those  enactments 
be  the  lieutenant  of  the  county,  and  the  pro- 
visions of  this  Act  with  respect  to  deputy  lieu- 
tenants shall  not  apply  to  the  said  city,  and 
nothing  in  this  Act  shall  affect  the  raising  and 
levying  of  the  trophy  tax  as  heretofore  in  the 
said  city. 

Definitions. 

51.  In  this  Act,  unless  the  context  otherwise 
requires, — 

The  expression  **  Secretary  of  State  "  means 
one  of  Her  Majesty's  Principal  Secretaries 
of  State : 

The  expression  **  parish  **  means  a  place  for 
-which  a  separate  poor  rate  is  or  can  be 
made,  or  for  which  a  separate  overseer  is 
or  can  be  appointed : 

The  expression  **  Militia  "  means  the  regular 
Militia  raised  in  the  United  Kingdom,  or 
in  any  county  or  part  thereof : 

The  expressions  "militiaman"  and  ** man 
in  the  Militia  "  include  respectively  a  non- 
commissioned oflBcer : 

The  expression  *' term  of  militia  service" 
means,  in  the  case  of  a  man  enlisted  or 
re-engaged  under  this  Act  the  term  for 
which  he  has  so  enlisted  or  re-engaged, 
and  in  case  of  any  other  man  the  term  for 
which  he  is  enrolled : 

The  expression  **  Militia  Acts"  means  this 
Act,  and  any  Act  passed  or  hereafter  to 
be  passed  relating  to  the  Militia,  so  far  as 
it  is  for  the  time  being  in  force  : 

The  expression  "prescribed"  means  pre- 
scribed by  orders  or  regulations  in  force 
under  this  Act. 

Expressions  not  above  in  this  section  men- 
tioned have,  unless  the  context  otherwise 
requires,  the  same  meaning  as  they  have  in 
the  Army  Act  1881. 

Application  of  Act  to  Scotland. 

52.  In  the  application  of  this  Act  to  Scotland, 
the  following  modifications  shall  be  made ;  that 
is  to  say, 

(1.)  The  Militia  Acts  shall  apply  to  the  county 
of  the  city  of  Edinburgh  in  like  manner  as  to 
any  other  county,  and  the  chief  magistrate  of 
that  city  shall,  when  there  is  no  lieutenant 
appointed,  appoint  the  deputy  lieutenants 
under  this  Act. 

(2.)  The  expression  "land"  includes  heri- 
tages. 

(3.)  The  expression  "county  rat«"  means 
*'  county  general  assessment." 


'*  overseer  "    moans 


(4.)  The     expression 
"  inspector  of  the  poor." 

(5.)  In  the  provisions  respecting  an  action, 
prosecution,  or  proceeding  against  any 
person,  "plaintiff  shall  mean  "pnrsner" 
and  "  defendant"  shall  mean  "  defender'*  and 
"  solicitor  "  shall  mean  "  law  agent." 

Application  of  Act  to  Ireland. 

53.  In  the  application  of  this  Act  to  Ireland, 
the  following  modifications  shall  be  made: 
that  is  to  say, 

(1.)  The  Militia  Acts  shall  apply  to  the 
counties  of  the  cities  of  Dublin,  Cork,  and 
Limerick  respectively  in  like  manner  as  to 
any  other  county. 

(2.)  Lieutenants  may  be  appointed  for  tb^ 
county  of  the  city  of  Waterfoni  and  the  town 
and  county  of  the  town  of  Galway  respectiTely 
in  like  manner  as  if  euch  city  and  town  were 
respectively  separate  counties,  and  such  lieu- 
tenants may  appoint  deputy  lieutenants  under 
this  Act. 

(3.)  As  regards  the  cjualifications  of  depntr 
lieutenants,  the  description  shall  state  the 
denomination  of  any  land  forming  the  irfaole 
or  part  of  the  qualification,  and  in  the  case  of 
any  such  citv  or  town  as  above  in  this  scnioc 
mentioned  the  town  clerk  shall  be  substituted 
for  the  clerk  of  general  meetings  of  lieu- 
tenancy, and  the  borough  rate  shall  be 
substituted  for  the  county  rate. 

(4.)  The  powers  vested  in  Her  Majestv  with 
referentfe  to  lieutenants  and  their  depnty 
lieutenants  and  vice-lieutenants  may,  subject 
to  any  direction  of  Her  Majesty,  be  exercised 
by  the  Lord  Lieutenant  of  Ireland,  and  any- 
thing in  relation  to  lieutenants  or  depnt} 
lieutenants,  if  authorized  or  required  to  l« 
done  by,  to,  or  before  Her  Majesty,  mar. 
subject  as  aforesaid,  be  done  by,  to,  or  before 
the  Lord  Lieutenant,  and  if  authorized  or 
required  to  be  done  by  or  to  a  Secretiiryof 
State,  may  be  done  by  or  to  the  Chief  Secrctan 
or  Under  Secretary  of  the  Lord  Lieutenant. 

(5.)  The  number  of  deputy  lieutenants  in 
each  county  and  in  each  such  ci^r  or  toirn  as 
above  mentioned  shall  be  such  as  Her  Majestj, 
or,  subject  to  any  direction  of  Her  Majesty, 
the  Lord  Lieutenant  from  time  to  time 
determines. 

(6.)  Anything  required  to  be  published  in 
the  London  Grazette  shall  be  published  in  the 
Dublin  (Gazette  in  lieu  of  the  London  Gazette. 

(7.)  Except  as  otherwise  provided  by  this  or 
any  other  Act,  the  lieutenants  and  deputy 
lieutenants  appointed  under  this  Act  for  any 
county,  city,  or  town  shall  respectively  havie 
all  the  powers  which  by  any  Act  for  the  time 
being  in  force  are  vested  in  the  governors  or 
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deputy  governors  respectively  of  counties  or 
places  in  Ireland. 

(8.)  The  expression  "  Lord  Lieutenant "  in- 
cludes the  Lords  Justices  or  other  Chief 
Governors  or  Grovemor  of  Ireland  for  the  time 
being. 

(9.)  The  expression  "rate"  includes  "cess." 
(10.)  The  constables  shall  perform  the  duties 
of  overseers  with  respect  to  the  publication  of 
notices. 

Bepeal. 

54.  The  Acts  mentioned  in  the  second 
schedule  to  this  Act  are  hereby  repealed  as 
from  the  commencement  of  this  Act  to  the 
extent  in  the  third  column  of  that  schedule 
specified ; 

Provided  as  follows : 

(1.)  So  much  of  the  said  Acts  as  is  set  out  in 
the  third  schedule  to  this  Act  shall  continue 
in  force  in  manner  therein  appearing,  as  if  the 
same  were  enacted  in  the  body  of  this  Act. 

(2.)  Such  repeal  shall  not  revive  any  enact- 
ment, and  shall  not,  save  as  herein  otherwise 
provided,  affect  anything  previously  done  or 
suffered,  or  any  existing  right  or  title,  or  any 
remedy  in  respect  thereof,  or  the  proof  of  any 
past  act. 

(3.)  All  commissions  and  appointments  in 
relation  to  the  Militia  which  exist  at  the 
commencement  of  this  Act  shall  be  of  the 
same  effect  as  if  granted  or  made  under  this 
Act. 

(4.)  All  orders,  warrants,  regulations,  and 
directions  in  relation  to  the  Militia  which  exist 
at  the  commencement  of  this  Act  shall  be  of 
the  same  effect  as  if  they  were  orders  and 
regulations  made  under  this  Act,  and  may  bo 
revoked  or  altered  accordingly. 

(5.)  The  quota  in  force  at  the  commence- 
ment of  this  Act  for  any  county,  or  for  any 
place  which  is  under  this  Act  deemed  to  be 
a  county,  shall  continue  to  be  the  quota 
appointed  for  that  county  or  place  until  another 
quota  is  appointed  under  this  Act. 

(6.)  The  several  militiamen  who  before  the 
commencement  of  this  Act  have  been  attested 
for  service,  whether  before  a  justice  of  the 
peace  or  an  officer,  or  have  been  re-engaged, 
shall  be  deemed  to  have  been  duly  attested 
and  re-engaged  as  if  they  had  been  enlisted  or 
re-engaged  under  this  Act,  and  shall  continue 


to  serve  accordingly,  and  shall  be  subject  to 
and  be  deemed  to  be  raised  under  tins  Act, 
and  their  service  before  the  commencement  of 
this  Act  shall  be  reckoned  as  if  the  same  had 
taken  place  under  this  Act. 

(7.)  A  member  of  the  permanent  staff  of  the 
Militia  who  has  been  enlisted  or  re-engaged  in 
pursuance  of  any  enactment  hereby  repealed 
shall  continue  to  serve  in  like  manner  as  if  the 
said  enactment  had  not  been  repealed. 

(8.)  Where  a  member  of  the  permanent  staff 
of  the  Militia  or  a  militiaman  was  enlisted  or 
re-engaged  before  the  passing  of  the  Regula- 
tion of  the  Forces  Act  1881,  or  before  the  date 
of  any  order  or  regulation  made  under  the  said 
Act,  nothing  in  the  said  Act,  order,  or  regu- 
lation, or  in  this  Act  shall  render  such  member 
or  man  liable  without  his  consent  to  serve  in 
or  be  appointed,  transferred,  posted,  or  at- 
tached to  any  military  body  in  or  to  which  he 
could  not  have  been  required  without  his  con- 
sent to  serve  or  be  appointed,  transferred,  or 
attached  if  the  Begulation  of  the  Forces  Act 
1881  or  this  Act,  or  the  said  order  or  regula- 
tion, as  the  case  may  be,  had  not  been  passed 
or  made. 

(9.)  In  the  case  of  any  offence  committed 
before  the  commencement  of  this  Act,  if  any 
proceeding  for  the  trial  or  punishment  of  the 
offender  has  been  commenced  before  the  com- 
mencement of  this  Act,  such  proceeding  may 
be  carried  on  and  completed,  and  the  offender 
may  be  tried  and  punished,  as  if  this  Act  had 
not  passed ;  but,  save  as  aforesaid,  this  Act 
shall  apply  to  the  arrest,  trial,  conviction,  and 
punishment  of  a  person  accused  of  an  offence 
committed  before  the  commencement  of  this 
Act,  (including  the  dealing  with  the  case  by 
the  commanding  officer)  so  however  that  a 
person  shall  not  be  subject  for  any  such  offence 
to  any  greater  punishment  than  that  to  which 
he  was  subject  before  the  commencement  of 
this  Act,  nor  to  any  punishment  for  anything 
done  before  the  commencement  of  this  Act 
which  at  the  time  of  its  being  done  was  not  an 
offence  punishable  by  law. 

(10.)  Any  unrepealed  enactment  referring 
to  any  provisions  hereby  repealed,  or  to  any 
provisions  repealed  by  the  militia  (Voluntary 
Enlistment)  Act,  1875,  shall  be  construed  as 
referring  to  the  corresponding  provisions  of- 
this  Act. 
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STATUTES  OF  THE  EEALM. 


[chap.  49. 


SCUEDULES. 


FIRST  SCHEDULE. 


The  following  places  are  for  the  purposes 
of  the  Militia  Acts 

England. 


to  be  included  in  the 
following  counties. 


80. 


^.Ici^s^Tif' County  of  the  city  of  Chester          -            .            -  - 

149, 151.    '    County  of  the  city  of  Exeter           -            -            -  . 

*^*\^^^2»;^*- County  of  the  town  of  Poole            -            .            -  . 

County  of  the  city  of  Gloucester    -            -            -  - 

County  of  the  city  of  Bristol            -            -            -  - 

County  of  the  city  of  Canterbury    -            -            -  - 
County  of  the  city  of  Lincoln          -            -   .         . 
County  of  the  city  of  Norwich        -            - 
County  of  the  town  of  Newcastle-upon-Tyne 
Borough  and  town  of  Berwick-upon-Tweed 

County  of  the  town  of  Nottingham             _            .  - 

County  of  the  town  of  Southampton          -             -  - 

County  of  the  city  of  Lichfield       -            -            -  - 

County  of  the  city  of  Worcester      -            -            -  - 
County  of  the  city  of  York 
County  of  the  town  of  Kingston-upon-HuU 

County  of  the  town  of  Carmarthen             .            -  - 

County  of  the  town  of  Haverfordwest        -            .•  - 

The  constabulary  of  Craike             .            -            .  - 
That  part  of  the  parish  of  Maker  which  lies  in  the  county 
of  Cornwall           --...- 

Town  and  parish  of  Wokingham    -            -            -  . 

The  township  of  Filey         •            .            .            -  - 
Threapwood              •-..-. 

Parish  of  Saint  Martin,  called  Stamford  Baron,  in  the 
suburbs  of  the  borough  and  town  of  Stamford  on  the 
south  side  of  the  waters  called  Welland 


Chester. 

Devon. 

Dorset. 

Gloucester. 

Gloucester. 

Kent. 

Lincoln. 

Norfolk. 

Northumberland. 

Northumberland. 

Nottingham. 

Southampton. 

Stafford. 

Worcester. 

West  Riding  of  York. 

East  Riding  of  York. 

Carmarthen. 

Pembroke. 

North  Riding  of  York. 

Cornwall. 

Berks. 

East  Riding  of  York. 

Parish  of  Worthenbury  in  Flint. 


Lincoln. 


Ireland. 


See496eo.s.  County  of  the  city  of  Waterford     - 
Ss'lVvtct.  County  of  the  city  of  Kilkenny      - 
c.  60. 88. 2, 8.  County  of  the  town  of  Drogheda     - 
•    County  of  the  town  of  Londonderry 
County  of  the  town  of  Galway 


Waterford. 

Kilkenny. 

Louth. 

Londonderry. 

Gralway. 
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SECOND  SCHEDULE. 


Acis  repealed. 

A  description  or  citation  of  a  portion  of  an  Act  is  inclosive  of  the  words,  section,  or  other 
part,  first  or  last  mentioned,  or  otherwise  referred  to  as  forming  the  beginning,  or  as  forming 
the  end,  of  the  portion  comprised  in  the  description  or  citation. 


Session  and  Chapter. 


Title  or  Short  Title. 


Extent  of  Repeal. 


37  Geo.  3.  c.  25 


42  Geo.  3.  c.  72 


42  Geo.  3.  c.  90 


42  Geo.  3.  c.  91 


43  Geo.  3.  c.  50 


An  Act  for  the  better  raising 
and  ordering  the  militia  forces 
of  the  Tower  Hamlets  in  the. 
county  of  Middlesex. 
An  Act  for  repealing  an  Act 
made  in  the  thirty- eighth  year 
of  the  reign  of  His  present 
M^'esty,  intituled  *'  An  Act 
n>r  raising  a  body  of  miners 
in  the  counties  of  Cornwall 
and  Devon,  for  the  defence 
of  the  Kingdom  during  the 
present  war  ** ;  and  for  the 
more  efiectually  raising  and 
regulating  a  body  of  miners  for 
the  defence  of  Great  Britain. 
An  Act  for  amending  the  laws 
relating  to  the  militia  in  Eng- 
land, and  for  augmenting  the 
militia. 


<< 


n 


c< 


it 


An  Act  to  raise  and  establish  a 
militia  force  in  Scotland. 


An  Act  for  more  speedily  com- 
pleting the  militia  of  Great 
Britain,  raised  under  two  Acts 
passed  in  the  forty-second  year 
of  the  reign  of  His  present 
Majesty;  and  for  amending 
the  said  Acts. 


Section  three,  from  **  and  also 
such"  to  **  the  said  Hamlets," 
and  sections  thirteen,  fourteen, 
and  sixteen  to  eighteen. 

Section  one,  from  ''and  the  said 
**  warden  shall  constitute"  to 
*'  are  entitled  to  rank,"  sec- 
tions two,  three,  and  thirty- 
one,  section  thirty-three,  from 
*' and  that  all  fines"  to  the 
end  of  the  section,  and  sectit)nH 
thirty- four  and  thirty -five. 


Section  one  hundred  forty-eight, 
section  one  hundred  and  forty- 
nine,  the  words  *'  and  oflScers," 
and  from  *'  and  such  number 
of  officers,"  to  the  end  of  the 
section,  section  one  hundred 
and  fifty,  from  *  *  shall  appoint " 
to  "  and  shall  and,"  and  from 
"  and  shall  appoint  five"  to 
the  end  of  tne  section,  and 
sections  one  hundred  and  fifty- 
one,  one  hundred  and  fifty -two, 
one  hundred  and  seven ty-one, 
one  hundred  and  seventy-seven, 
and  one  hundred  and  seventy- 
eight. 

Sections  fifteen,  thirty-two,  one 
hundred  and  forty-one,  one  hun- 
dred and  forty-two,  one  hundred 
and  forty- three,  one  handredand 
sixty-six,  one  hundred  and 
seventy-three,  and  one  hundred 
and  seventy-four. 

Section  five,  section  six,  from 
"  either  for  the  purpose "  to 
**for  that  purpose  or,"  and 
section  eight. 
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Session  and  Chapter. 


49  Geo.  3.  c.  120 


61  Geo.  3.  0.  lU 


51  Geo.  3.  c.  118 

52  Geo.  3.  c.  29 

53  Geo.  3.  c.  48 

53  Geo.  3.  c.  132 


55  Geo.  3.  c.  65 


1  Geo.  4.  c.  100. 


15  &  16  Vict.  c.  50 


Title  or  Short  Title. 


Extent  of  RepeaL 


An  Act  for  amending  and  reduc- 
ing into  one  Act  of  Parliament 
the  several  laws  for  raising  and 
training  the  militia  of  Ireland. 


17  &  18  Vict.  c.  105 


An  Act  to  permit  the  services 
of  the  regiment  of  miners  of 
Cornwall  and  Devon  to  be  ex- 
tended to  Ireland. 

An  Act  to  permit  the  interchange 
of  the  British  and  Irish  miB- 
tias  respectively. 

An  Act  to  amenS  the  laws  relat- 
ing to  the  militia  of  Ireland. 

An  Act  to  amend  the  laws  for 
raising  and  training  the  militia 
of  Ireland. 

An  Act  to  extend  the  services  of 
the  militia  of  the  Tower  Ham- 
lets to  all  parts  of  the  United 
Kingdom. 

An  Act  to  amend  the  laws  relat- 
ing to  the  militia  of  Great 
Britain. 

An  Act  for  amending  and  reduc- 
ing into  one  Act  of  Parliament, 
two  several  Acts  passed  in  the 
thirty-sixth  and  thirty-ninth 
years  of  the  reign  of  His  late 
Majesty  King  George  the 
Third,  for  the  better  ordering 
and  further  reflating  of  the 
militia  of  the  city  of  London. 


An  Act  to  consolidate  and  amend 
the  laws  in  relation  to  the 
militia  in  England. 


The   Militia    Law    Amendment 
Act,  1854. 


Sections  two,  three,  five,  six, 
section  one  hundred  and 
eighteen,  from  '*  every  such 
person  "to  **  by  virtue  of  this 
Act,  and,"  sections  one  hundred 
and  thirty  to  one  hundred  and 
thirty-eight,  section  one  hun- 
dred and  forty-one,  from  **  or 
within  four  mouths  "  to  **  enroll- 
ing volunteers,"  and  sections 
one  hundred  and  forty-five  to 
one  hundred  and  forty-seven. 

The  whole  Act  so  far  as  unre- 
pealed. 

The  whole  Act  so  far  as  unre- 
pealed. 

The  whole  Act  so  far  as  unre- 
pealed. 
Sections  three  to  five. 


The  whole  Act  so  far  as  unre- 
pealed. 

The  whole  Act  so  far  as  unre- 
pealed, except  section  eight 

Sections  two,  four,  fiye,  and  seven, 
section  nine,  as  to  the  form  of 
oath  thereby  prescribed,  sections 
nineteen  to  twenty-one,  twenty- 
three  to  twenty-six,  and  twentj- 
nine,  section  forty-two,  from 
**  provided  always  to  the  end 
of  the  section,  sections  forty- 
six  and  forty-seven,  section 
forty-eight,  from  *  *  provided 
always  "  to  the  end  of  the  sec- 
tion, and  section  forty-nine. 

Sections  eight  and  nine,  section 
twenty-four,  the  words  "as 
herein-before  directed,"  section 
thirty,  section  thirty-one,  sec- 
tion thirty-five,  section  thirty- 
six,  from  **  but  the  number  **  to 
the  end  of  the  section,  aiid 
section  thirty-eight  from  "in 
apportioning  "  down  to  "  but  so 
that,"  and  from  **  and  the  oath 
to  be  taken,"  down  to  "  sove- 
reign for  the  time  being." 

Section  fifty- two. 
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Session  and  Chapter. 


Title  or  Short  Title. 


Extent  of  Repeal. 


23  ife  24  Vict.  c.  94 


23  &  24  Vict.  c.  120 


28  &  29  Vict.  0.  46 


32  &  33  Vict.  c.  66 


33  &  34  Vict.  c.  67 

34  <&  35  Vict.  c.  86 


36  &  37  Vict.  c.  84 


37  &  38  Vict.  0.  29 


38  &  39  Vict.  c.  69 


41  &  42  Vict.  c.  10 


An  Act  to  amend  tbe  laws  relat- 
ing to  the  militia. 

An  Act  to  amend  the  laws  relat- 
ing to  the  ballots  for  the  militia 
in  England,  and  to  suspend  the 
making  of  lists  and  ballots  for 
the  militia  of  the  United  King- 
dom. 

An  Act  to  suspend  the  making 
of  lists  and  the  ballots  for  the 
militia  of  the  United  Kingdom, 

An  Act  to  continue  and  amend 
an  Act  to  defray  the  charge  of 
the  pay,  clothing,  and  contin- 
gent and  other  expenses  of  the 
disembodied  militia  in  Great 
Britain  and  Ireland ;  to  grant 
allowances  in  certain  cases  to 
subaltern  officers,  ^adjutants, 
paymasters,  quartermasters, 
surgeons,  assistant  surgeons, 
and  surgeons'  mates  of  the 
militia;  and  to  authorise  the 
employment  of  the  non-com- 
missioned officers. 

The  Army  Enlistment  Act,  1870 

The  Beg^lation  of  the  Forces 
Act,  1871. 


An  Act  to  explain  the  Militia 
Pay  Acts,  1868  and  1869,  and 
to  facilitate  the  sale  of  property 
held  for  militia  purposes. 

The  Militia  Law  Amendment 
Act,  1874. 

Tlio  Militia  (Voluntary  Enlist- 
ment)  Act,  1875. 

An  Act  for  punishing  mutiny 
and  desertion,  and  for  the 
better  payment  of  the  army 
and  their  quarters. 


Sections  ten  to  twelve,  section 
twenty,  and  section  twenty- 
one. 

Section  nineteen. 


Section  four  from  **  or  of  any 
meeting"  to  the  end  of  the 
section. 

The  whole  Act. 


Section  twenty,  so  far  as  it  relates 
to  the  militia. 

Section  six  from  "  saving  never- 
*'  theless  to  the  lieutenants  of 
"  coimties,"  down  to  **  proceed- 
**  ings  incidental  thereto,"  and 
80  much  of  the  rest  of  the  sec- 
tion as  relates  to  the  militia ; 
so  much  of  section  seven  as 
relates  to  the  militia ;  sections 
eight  and  fourteen;  the  words 
"militia  or"  wherever  they 
occur  in  section  seventeen, 
section  eighteen,  and  the  defi- 
nition of  *' militia"  in  section 
nineteen. 

Section  one. 


The  whole  Act. 


The  wholo  Act. 


Sections  forty-four,  fifty-seven, 
fifty-eight,  and  eighty,  and  the 
schedule. 
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Session  and  Chapter. 

Title  or  Short  Title. 

Extent  of  Repeal. 

42  &  43  Vict.  c.  32 
44  &  45  Vict.  c.  57 

The  Army  Discipline  Regulation 
(Commencement)  Act,  1879. 

The  Regulation  of  the  Forces  Act, 

1881. 

Section  fire  from  "  as  respecis " 
to  "  and  also,"  and  so  much  of 
the  rest  of  the  section  as  keeps 
in  force  any  portion  of  tht- 
Army  Mutiny  Act  relating  to 
the  Militia. 

Section  two  from  "  the  expression 
militia"  to  **  non-commissioned 
officer,"  sections  three  to  eight. 
and  so  much  of  sections  thmy- 
eight,  thirty-nine  and  fifty- 
th^ee  as  relates  to  the  Militia. 

THIRD  SCHEDULE. 


Local  Militia, 


Enactments  re-enacted  with  respect  to  local 

Militia. 

33  &  34  Vict.  c.  67.  s.  20. 
Service  of  ^  Secretary  of  State  may  require  the  chief 
load  Militia,  officer  of  police  in  every  district  in  the  United 
Kingdom  to  cause  to  be  served  within  his  dis- 
trict any  notice  which  the  Secretary  of  State 
may  desire  to  be  served  on  any  member  of  the 
local  Militia  in  such  district ;  and  all  officers 
and  men  of  every  police  force  shall  conform  to 
the  orders  of  a  Secretary  of  State  in  relation 
to  the  service  of  such  notices  given  through 
such  chief  officer. 

34  &  35  Vict.  c.  86.  s.  6. 
Jurisdiction      (1.)  All  jurisdiction,   powers,  duties,   com- 
M^sty  in    °^*^^»  *^^  privileges  over,  of,  or  in  relation  to 
relation  to     the  local  Militia,  or  any  part  thereof,  which 
*J?  l«*al       under  any  Acts,  other  than  this  Act,  are  vested 
uitia.        ^^  ^^  exerciseable  by  the  lieutenants  of  coun- 
ties,   shall  be  exerciseable  by   Her  Majesty 
through  a  Secretary  of  State,  or  any  officers 
to  whom  Her  Majesty  may,  by  and  with  the 
advice  of  a  Secretary  of  State,  delegate  such 
jurisdiction,    powers,   duties,  command,  and 
privileges,  or  any  of  them,  or  any  part  thereof ; 
saving  nevertheless  to  the  lieutenants  of  coun- 
ties   their  juisdictions,   powers,   duties,   and 
Erivileges  in  relation  to  raising  the  local  Militia 
y    ballot,    and   the    proceedings    incidental 
thereto. 

(2.)  All  officers  in  the  local  Militia  shall  be 
appointed  by  and  hold  commissions  from  Her 
Majesty  ;  such  commissions  shall  be  prepared, 


authenticated,  and  issued  in  the  manner  in 
which  commissions  of  officers  in  Her  Majesty's 
land  forces  are  prepared,  authenticated,  and 
issued,  according  to  any  law  or  custom  for  the 
time  being  in  force. 

(3.)  First  appointments  to  the  lowest  rank 
of  officer  in  any  corps  of  local  Militia  shall  be 
given  to  persons  recommended  by  the  heu- 
tenant  of  the  county  to  which  the  corps  belongs, 
if  a  person  approved  by  Her  Majesty  is  recom- 
mended by  such  lieutenant  for  any  snch 
appointment  within  thirty  days  after  notice  ot 
a  vacancy  for  such  appointment  has  been  giren 
to  such  lieutenant  by  a  Secretary  of  State, 
which  notice  may  be  given  by  a  letter  addresse«i 
to  him  by  post. 

34  &  35  Vict.  c.  86.  s.  7. 

The  local  Militia  shall  consist  of  such  nam-  ^r  • 
her  of  men  as  may  from  time  to  time  be-'^* 
provided  by  Parliament. 

34  &  35  Vict.  c.  86.  s.  8. 

Men  enrolled  in  the  local  Militia  shall  attend  ^ 
at  the  head-quarters  of  the  corps  in  which  thtj ' 
are  enrolled,  or  at  such  other  place  and  at  such 
times  as  may  be  directed  by  a  Secretary  of 
State,  for  preliminary  instruction  for  a  period 
of  not  more  than  six  months. 

34  &  35  Vict.  c.  86.  s.  14. 

All  returns  required  or  authorised  to  \^ 
made  in  relation  to  the  local  Militia  by  any 
Act  for  the  time  being  in  force  shall  be  made 
to  such  persons  as  may  be  prescribed  by  i 
Seci'etary  of  State. 


t'\ 
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34  &  35  Yict.  c.  86.  8. 19.  of  the  Isle  of  Wight,  the  Warden  of  the  Ginqne 

In  this  schedule,  if  not  inconsistent  with  the  ^^T*^'  ^^^7^^^^  ^^  ^H  ^^^^"^^^  *^«  ^o^- 

context stable  of  the  Tower,  and  any  other  officer  or 

The  'expression    "a  Secretary    of   State"  officers  however  named  haying  a  jurisdiction 

means  "  one  of  Her  Majesty's  pricipal  Secre-  ^  ^?^*i^^  *^  *^®    ?«4  "^'H*'*  s™^^^  *?  *>»* 

taries  of  State "  •  •*«'*'*'  of  lieutenant,  or  lieutenants,  or  deputy  lieu- 

Tlie  expression  "  lieutenant  of  a  county  "  tenants  of  a  county. 

includes  a  vice  lieutenant,  also  the  Governor 


Chap.  60. 
Municipal  CorporeUians  Act,  1882. 


ABSTBACT  OF  THE  ENACTMENTS. 
PART  I. 

Preliminart. 


1.  Short  tiOe. 

2.  Division  of  Act  into  Parte, 

3.  JBxtenL 

4.  Commencement. 

5.  Bepedl. 

6.  Application, 

7.  Interpretation  and  construction. 


PART  II. 
Constitution  and  Government  of  Borough. 

Corporate  Name. 

8.  Name  of  municipal  corporation. 

Burgesses. 

9.  QuaUfication  of  burgess. 

Cowncil ;  Mayor,  Aldermen,  and  Coundllors. 

10.  Constitution  of  eouneU. 

11.  Quaiification  of  councillor. 

12.  Disqwdificaiions  for  heirig  councillor. 

13.  Term  of  office  and  rotation  of  councillors. 

14.  Number,  term  of  qffice,  and  rotation  of  aldermen. 

15.  QuaUfication,  term  of  office,  salary,  precedence,  and  powers  of  mayor. 

16.  Power  of  mayor  to  appoint  deputy. 

Officers  of  Council 

17.  The  town  derk  and  deputy. 

18.  T?ie  treasurer. 

19.  Other  borough  officers. 

20.  Security  by  and  remuneration  of  officers. 

21.  Accountability  of  officers. 

Meetings  and  Proceedings  of  Council ;  Committees. 

22.  Quarterly  and  other  meetings  of  council;  appointment  of  committees,  minuUs,  ^c. 
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Byelawe. 

23.  Power  of  council  to  'make  hydaws. 

24.  Evidence  of  hyelaws. 


Accoimta  and  Audit. 

25.  The  horouah  auditors, 

26.  Half-yearly  accounts  of  treoMi/rer. 

27.  Avdit  and  publication  of  treasurer's  accounts. 

28.  Beturns  to  Local  Government  Board. 

I 

Revising  Assessors. 

29.  Revising  assessors  in  non-parliamentary  horoughs. 

Division  of  Borough  into  Wards,  or  cdieration  of  Wards. 

30.  Proceedings  for  division  of  borough  into  wards  or  alteration  of  wards. 

Supplemental  and  Exceptional  Provisions. 

31.  Occupation  of  part  of  house. 

32.  Claim  by  occupier  to  be  rated. 

33.  Rules  as  to  qualification  of  burgess  on  succession f  Sfc. 

34.  Obligation  to  a/xept  office  or  pay  fine, 

35.  Deciaration  on  acceptance  of  office, 

36.  Fine  on  resignation,  Src. 

37.  Re-eligibility  of  offi/^e  holders. 

38.  Mayor  and  aldermen  to  continue  members  of  covmcil. 

39.  Avoidance  of  offi/ie  by  bankruptcy  or  absence. 

40.  Filling  of  casual  vacancies. 

41.  Penalty  on  unqualified-  person  acting  in  office. 

42.  Validity  of  acts  done  notwithstanding  disqualifi/iaiiont  Sfc. 

43.  Duties  of  town  clerh,  deputy,  and  treasurer,  during  vacancy  or  i/nccupaaity. 


PAET  ni. 

Pkepabations  for  and  Pbocedure  at  Elections. 

Parish  Burgess  Lists ;  Burgess  Rolls ;  Ward  Rolls, 

44.  Pr^aration  and  revision  of  parish  burgess  lists. 

45.  The  burgess  roll  and  ward  rolls. 

46.  Arrangement  of  lists  and  rolls. 

47.  Correction  of  burgess  roll, 

48.  Printing  and  sale  of  burgess  roll  and  other  documents. 

49.  Separate  list  of  persons  qualifi^ed  to  be  councillors  but  not  to  be  burgesses. 

Election  of  Cou/ncillors. 

50.  Borough  and  ward  elections, 

51.  Title  to  vote. 

52.  Ba/y  of  election. 

53.  Returning  officer  ai  election. 

54.  Notice  of  election. 

55.  Nomination  of  candidaies. 

56.  Relation  of  nomination  to  election: 

57.  Publi4sation  of  uncontested  election. 

58.  Mode  of  conducting  poll  at  contested  election, 

59.  Questions  which  may  be  put  to  voters. 

Election  of  Aldermen, 

60.  Ti>n€  and  mode  of  election  of  aldermen. 
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JEleetion  of  Mayor. 

61.  Time  and  mode  of  election  of  mayor. 

Election  of  Auditors  and  Aasessors. 

62.  Time  and  mode  of  election  of  auditors  and  assessors. 

Supplemented  and  Exceptional  Provisions, 

63.  Bight  of  women  to  vote. 

64.  PoUing  districts. 

65.  Notices  as  to  elections. 

66.  Time  for  filling  casual  vacancies. 

67.  lUness,  ^c.  or  mayor  or  returning  officer. 

68.  Election  ofcounciuor  in  rnore  than  one  ward. 

69.  Elections  not  in  churches. 

70.  Omission  to  hold  elecUon,  or  election  void. 

71.  Bwrgess  roll  to  he  in  operation  wUil  revision  of  new  burgees  roll. 

72.  Non-compliance  with  rules. 

73.  Election  valid  unless  questioned  within  twelve  months, 

74.  Offences  in  relation  to  nominalion  papers. 

75.  Offences  in  relation  to  Usts  and  elections. 

76.  Revival  of  former  law  on  eapiration  of  Ballot  Act. 


Pabt  IV. 

COBKUPT  PkACTICBS  AND  ELECTION  PETITIONS. 

Corrupt  Practices. 

77.  Definitions. 

78.  Oeneral  penalties  for  corrupt  practices. 

79.  Disqualifications  and  anmdance  of  election  for  corrupt  practices  hy  candidates. 

80.  Disqualifications  and  a/voidance  of  election  for  corrupt  practices  hy  agents,  and  for  offences 

against  this  part. 

81.  Avoidance  of  election  for  general  corruption. 

82.  Paid  agents  and  canvassers. 

83.  Payment  for  conveyance  of  voters. 

84.  Prosecutions  for  corrupt  practices. 

85.  Striking  off  votes, 

86.  Personation. 

Election  Petitions. 

87.  Power  to  question  municipal  election  hy  petition. 

88.  Presentation  of  petition. 

89.  Seewrityfor  costs. 

90.  Petition  at  issue. 

91.  Munidpcd  election  list. 

92.  OonstUuiion  of  election  court. 

93.  Trial  of  election  petition. 

94.  Witnesses. 

95.  Withdrawal  of  petition. 

96.  Ahatement  of  petition. 

97.  Withdrawal  and  substitution  of  respondents. 

98.  Costs  on  etection  pditions. 

99.  Beception  of  and  attendance  on  the  election  court. 

100.  BaiIss  of  procedure  and  jurisdiction. 

101.  Evpenses  ofdection  court. 

102.  A^  done  pending  a  petition  not  invalidated. 

103.  Provisions  as  to  elections  in  the  room  of  persons  unseated  o?i  petition. 

104.  Prehibition  of  disdosv/re  of  vote. 

l2 
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Part  V. 
CoBPORATE  Property  and  Liabilities. 

Corporate  Land, 

105.  Power  to  purcluise  land  for  town  holly  Sfc. 

106.  Power  to  borrow  with  approval  of  Treasury. 

107.  Power  to  acquire  larid  with  the  approval  of  the  Treasury. 

108.  Restrictions  on  alienation  of  corporate  land  without  approval  of  Treasury, 

109.  Power  to  dispose  of  land  with  approval  of  Treasury, 

110.  Council  may  renew  lenses,  Sfc, 

Working  Mens  Bwellings, 

111.  Sites  for  working  inen^s  dwellings, 

Repayment  of  Loans, 

112.  Power  for  Treasury  to  impose  conditions  as  to  repayment  of  money  harrowed, 

113.  Provisions  as  to  sinking  fund, 

Purcluise  or  Compensaiion  Money, 

114.  Provision  for  replacing  purchase  or  compensation  money  paid  to  treasurer, 

115.  Investment  of  proceeds  of  sale,  or  exchange  authorised  hy  Treasury, 

116.  Power  for  Treasury  to  authorise  application  of  certain  investments  for  benefU  of  borough. 

Misappropriation, 

117.  Penalty  for  misappropriation  of  moneys. 

Corporate  Stock. 

118.  Transfer  of  and  other  dealings  with  corporate  stock. 

Borough  Bridges. 

119.  Maintenance  of  borough  bridges. 

Loans  for  Municipal  Buildings. 

120.  Power  to  borrow  for  buildings, 

Advowsons  and  similar  Rights, 

121.  Obligations  and  powers  in  respect  of  advowsons,  Src. 

122.  Regulations  as  to  sale  of  ecclesiastical  patronage  belonging  to  municipal  eorporaiion. 

Special  Rales, 

123.  Power  to  continue  rates  for  special  purposes, 

Misapplicalion  of  Corporate  Property, 

124.  Prohibition  of  expenditure  of  corporate  funds  on  j^arliamentary  elections. 

Transitory  Provisions, 

125.  Transfer  of  investments  made  before  1860  in  names  of  trustees, 

126.  Scheme  respecting  mortgage  dd)ts  incurred  before  1860. 

127.  Consolidation  of  debts  incurred  before  1860. 

128.  Saving  for  sales,  ^c.  in  pursuance  of  past  contracts  and  resolutions, 

129.  Saving  for  rales  in  respect  of  past  debts, 

130.  Saving  for  rights  of  creditors  in  respect  of  tolls  or  dues. 

131.  Saving  for  lawful  debts  contracted  before  5^6  WUl.  4.  c.  76. 

132.  Saving  against  new  liability  to  debts  contracted  before  5^6  WiU,  4.  c.  76. 
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Pakt  VL 
Chasitable  and  oth£b  Tbusts  a^'d  Powers. 

CharUaUa  TrwU. 

133.  AdmimBiratitm  of  charitable  trusts  and  vesting  of  legal  estate. 

Special  Trusts  and  Powers. 

134.  Corporaiton  to  he  trustee  where  eofjpcrators  trustees. 

135.  Appointment  of  members  of  council  to  he  trustees  in  cases  of  Joint  ii-usts  and  other  cases. 

Local  Acts. 

136.  Transfer  of  pouters  of  local  authorities  to  municipal  corporations. 

137.  Pouferfor  council  to  extend  local  lighting  Act. 

138.  Exercise  of  powers  under  local  Acts. 


PART  vn. 

Borough  Fund:  Borough  Bate:  County  Rate. 

Borough  Fund. 

139.  Payments  to  horough  fund. 

140.  Application  of  horough  fund. 

141 .  Orders  for  payment  of  money. ' 

142.  Payments  to  and  hy  treasurer. 

143.  Application  of  surplus  of  horough  fund. 

Borough  Rale. 

144.  Power  for  council  to  make  horough  rate  and  assess  contrihiitionjhereio. 

145.  Collection  of  horough  rale  in  undivided  parish. 

146.  Collection  of  horough  rate  in  divided  parish. 

147.  Rating  of  owners  instead  of  occupiers  for  horough  rate  in  ce^'tain  cases. 

148.  Warrants  for  levy  of  horough  rate. 

149.  Borough  rate  to  go  to  horough  fund ;  and  its  application. 

County  Rate. 

150.  General  exemption  of  quarter  sessions  horovghs  from  co^lnty  rate. 

161.   Liability  of  quarter  sessions  horough  for  prosecution  expenses  of  county. 

152.  Liability  of  certain  quarter  sessions  horoughs  to  other  county  cx2Jen8€s. 

153.  Mode  of  accounting  ty  horough  to  county. 


PART  VIII. 
Administration  op  Justice. 

County  Justices. 

154.  Jurisdiction  of  county  Justices  in  horough. 

Borough  Justices. 

155.  Mayor  and  last  mayor  to  he  horough  justices. 

156.  Separate  commission  of  peace. 

157.  QtudificcUion  of  horough  justice. 

158.  Jurisdiction  of  horough  justices. 

159.  Clerk  to  borough  justices. 

160.  Justices  room. 
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StipencUary  Ifagisirate, 

161.  Appointment  of  stipendiary  magistrate, 

Boroiigh  Quarter  Sessions :  Recorder  ••  ClerJe  of  the  Peace. 

162.  Grant  of  separate  coii/rt  of  quarter  sessions, 

163.  The  recorder, 

1 64.  The  cleric  of  tlie  peace, 

166.  Recorder  to  hold  court  of  quarter  sessions, 

166.  Power  to  appoint  deputy  recorder. 

167.  Powers  of  tnayor  in  absence  of  recorder  and  deputy  recorder, 

168.  Power  for  recorder  to  form  a  second  court. 

169.  Idahiltty  ofhorough  having  quarter  sessions  for  'prosecutors  es^f^enses^ 

Sheriffs 

170.  Appointtnent  of  sheriff  in  cou7ities  of  cities  and  counties  of  towns. 

Coroner, 

171.  Appointment  y  fees  t  3fc.  ofhorough  coroner  in  boroughs  having  separate  quarter  sessions. 

172.  Power  of  borough  coroner  to  appoint  a  deputy. 

173.  Returns  by  borough  coroners, 

174.  Acting  of  county  coroner  in  borough. 

Borough  Givil  Oourt. 

176.  Judge  of  borough  civil  cou/rt  where  there  is  a  recorder. 

176.  Judge  of  borough  civil  court  where  there  is  no  recorder. 

177.  Tenure  of  judge. 

178.  Registrar  and  other  officers  and  fees. 

179.  Solicitors, 

180.  Time  of  holding  court. 

181.  Procedure. 

182.  Power  forjudge  to  maTce  rules  of  procedure. 

183.  Jurisdiction  of  court. 

184.  Saving  for  borough  civil  courts  arhdfor  35  &•  36  Vict.  c.  86. 
186.  Power  to  extend  jurisdiction  ofhorough  civil  court. 

Borough  Juries. 

186.  Provisions  as  to  juries  in  boroughs. 

Exceptional  Provisions. 

187.  Grants  to  boroughs  not  affected  by  sitbsequent  grants  to  counties. 

188.  Trial  of  offences  committed  in  counties  of  cities  and  counties  of  towns. 

189.  Jurisdiction  in  places  separated  from  borough. 


PAET  IX. 
Police. 

Waich  Committee:  Constables. 

190.  Council  to  appoint  waich  committee. 

191.  Appointment,  duties,  and  powers  ofhorough  constables, 

192.  Quarterly  returns  as  to  borough  constables, 

193.  Power  for  constables  to  apprehend  disorderly  persons,  §rc. 

194.  Penalties  on  constables  for  neglect  of  duty. 

195.  Penalty  for  assaults  on  constables. 

Special  Constables. 

196.  Appointment  of  special  constables. 
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Watch  Bate. 

197.  Lwy  of  waUh  rate. 

198.  Waich  rate  in  divided  parish, 

199.  Warrant  for  levy  of  watch  rate. 

200.  Watch  rate  to  go  to  borough  fvnd. 


PARTX. 
Fbeemek. 


201.  Definition  of  freemom, 

202.  Fre»dofm nothg gift w pwrf^iOJie. 

203.  The  freefiMftC 9  roll. 

204.  Admiiwm  to  freedom,. 

205.  BeBcrvation  of  rights  of  property  to  freemen  and  others. 

206.  Lim/it  of  vdUte  and  saving  as  to  conditions  precedent, 

207.  Saving  for  power  to  question  right. 

206.  Reservation  of  benefvcial  exemptions  to  freemen  and  others. 
209.  Reservation  of  p<vrliamentary  franchise,  ^c. 


PART  XI. 

GBAin:  OF  Chabtebs. 

210.  Tower  to  Crown  in  granting  charter  to  borough  to  extend  toil  the  provisions  of  the  Municipal 

Corporations  Acts. 

211.  Reference  to  Committee  of  Council,  and  notice  of  petition  for  charter. 

212.  Power  by  charter  to  settle  wards,  and  by  fiaina  dates  and  otherwise  to  adapt  the  Munidpal 

Corporaiions  Acts  to  first  constitution  of  new  borough. 

213.  Scheme  for  continuance  or  abolition  of  and  adjustment  of  rights  of  existing  local  authority  and 

officers. 

214.  Supplemental  provisions  as  to  scheme  and  charter. 

215.  Provision  as  to  police  force  in  new  borottgh, 

216.  Validity  of  charters, 

217.  Power  to  settle  scheme  in  ease  of  recent  charters. 

218.  Power  to  amend  scheme. 


PART  xn. 

Legal  Pboceedinos. 


219.  Prosecution  of  offences  and  recovery  of  fines, 

220.  Exclusion  of  certiorari. 

221.  Application  of  penalties  in  quarter  sessions  boroughs. 

222.  Duties  ofderk  of  peace  as  to  fines  and  forfeitures. 

223.  Service  of  summons  or  warrant. 

224.  Procedure  in  penal  actions  against  corporate  officers. 

225.  Quo  warranto  and  mandamus. 

226.  Provisions  for  protection  of  persons  acting  under  Act. 

227.  Power  for  borough  constables  to  take  bail. 


PART  xin. ! 

GENZBiX. 

Boundaries, 


228.  Boundaries  of  boroughs  and  transfer  of  parts  to  counties. 

229.  Adjustment  between  boroughs  and  counties  on  change  of  boundaries. 
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230.  Computation  of  time. 
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Tinie. 


'2'3 1 .  MeasiMrement  of  diaiances. 


232.  Notices  on  town  hail. 


233.  Inspection  of  documents. 


234.  Tables  of  fees  to  he  posted. 


235.  Forgery. 


Distance. 


Notices. 


Inspection  and  Copies. 


Fees. 


Seals  and  Signatures. 


Applicaiions  to  Treasury. 

236.  Notice  of  application  to  and  correspondence  toith  TreeistM'y. 

BeptUy. 

237.  Acts  of  deputy  not  to  he  invalidated  hy  defect  in  appointment. 


Overseers. 


238.  Notices  to  and  acting  of  overseers. 


239.  Power  to  administer  oaths ^  8fc. 


240.  Forms  in  schedule. 


Declarations  and  Oaths. 


Forms. 


Misnomer  or  Inaccurate  Description. 

241.  Misnomer  or  vna/xuraie  description  not  to  hinder. 

Suhstitution  informer  Acts. 

242.  Provision  for  references  in  unrepealed  enactments  to  5  ^  6  Will.  4.  c.  76,,  Scc^ 
24:3.  Short  titles  of  Acts  partly  repeated. 

Returning  Officers  ai  Parliamentary  Elections. 

244.  Mayor  of  certain  boroughs  to  he  returning  officer  in  parliamentary  elections. 

Disfranchised  Parliamentary  Boroughs. 

245.  Electors  in  disfranchised  boroughs. 

Licensing. 

246.  Explanation  of  terms  "  tovm  corporate/'  ^c.  in  Licensing  Ad. 


247.  Bight  of  free  trading  in  boroughs. 


Freedom  of  Trading. 


Cinque  Ports. 
248.  Special  provisions  as  to  certain  of  the  Cinque  Ports. 


[chap.  50. 
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Canibridge, 


249.  Vice' Chancellor  of  Cambridge. 


Savings. 

250.  Saving  for  existing  corporations, 

251.  Saving  for  local  Acts. 

252.  Saving  for  Prison  Acts. 

253.  Saving  for  military  and  naval  officers,  ^c. 

254.  Saving  for  dockyards,  barracks,  Sfc. 

255.  Saving  as  to  Admiralty. 

256.  Saving  for  Lord  Warden. 

257.  Saving  for  universities. 

258.  Samng  for  jurisdiction  over  ccUhedral  precincts. 

259.  Saving  for  royal  prerogative. 

260.  Saving  as  to  repealed  enactments. 

Schedules. 


An  Act  for  consolidating,  with  Amend- 
ments, enactments  relating  to  Muni- 
cipal Corporations  in  England  and 
Wales.  (ISth  August  1882.) 

Whereas  divers  bodies  corporate  at  sundry 
times  haye  been  constitnted  in  the  cities, 
towns,  and  borongbs  of  England  and  Wales, 
to  the  intent  that  the  same  might  for  ever  be 
and  remain  well  and  quietly  governed  : 

And  whereas  the  Act  of  the  session  of  the 
fifth  and  sixlh  years  of  the  reign  of  King 
William  the  Fourth,  chapter  seventy-six,  **  to 
"  provide  for  the  regulation  of  Municipal  Cor- 
"  porations  in  England  and  Wales,"  applies 
to  most  of  those  bodies  constituted  before  the 

Sassing  of  that  Act,  and  to  every  of  those 
odies  constituted  after  the  passing  of  that 
Act ;  and  that  Act  having  been  from  time  to 
time  much  altered  and  added  to  by  other  Acts, 
it  is  expedient  that  all  the  Acts  aforesaid  be 
rcducea  into  one  Act  with  some  amendments : 

Be  it  therefore  enacted  by  the  Queen*s  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 


Past  III. — Preparations  for  and  proce- 
dure at  elections. 

Pabt  IY. — Corrupt  practices  and  election 
petitions. 

PabtV. — Corporate  property  and  liabi- 
lities. 

Pabt  VI. — Charitable  and  other  trusts  and 
powers. 

Pabt  VII. — Borough  fund :  borough  rate : 
county  rate. 

Pabt  VIII. — ^Administration  of  justice. 

Pabt  IX.— Police. 

Pabt  X.— Freemen. 

Pabt  XI.— Grant  of  charters. 

Pabt  XII. — Legal  proceedings. 

Pabt  XIII.— General. 

3.  This  Act  shall  not  extend  to  Scotland  or 
Ireland.. 

4.  This  Act  shall  commence  and  have  effect 
from  and  immediately  after  the  thirty-first 
day  of  December  one  thousand  eight  hundred 
and  eighty-two. 

5.  The  enactments  described  in  the  First 
Schedule  are  hereby  repealed,  subject  to  tiie 
exceptions  and  qualifications  in  this  Act  men- 
tioned. 


PART  I. 

Pbeuxihabt. 

1.  This  Act  may  be  cited  as  the  Municipal 
Corporations  Act,  1882. 

2.  This  Act  is  divided  into  Parts,  as  follows  : 
Pabt  I. — Preliminary. 

Pabt  II. — Constitution  and  government  of 
borough. 


6.  This  Act  shall  apply  to  every  city  and 
town  to  which  the  Municipal  Corporations  Act, 
1835,  applies  at  the  commencement  of  this 
Act,  and  to  any  town,  district,  or  place 
whereof  the  inhabitants  are  incorporated  after 
the  commencement  of  this  Act,  and  whereto 
the  provisions  of  the  Municipal  Corporation 
Acts  are  under  this  Act  extended  by  charter^ 
bat  to  no  other  place. 
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bTA^TUTES  OF  THE  EEALM. 


[chap.  5a 


7.— (1.)  In  this  Act— 

**  Borough "  means,  unless  a  contrary  in- 
tention appears,  a  city  or  town  to  which  this 
Act  applies : 

"Municipal  corporation"  means  the  body 
corporate  constituted  by  the  incorporation  of 
the  inhabitants  of  a  borough  : 

**  Municipal  Corporations  Act,  1835,"  means 
the  recited  Act  oi  King  William  the  Fourth, 
the  date  of  the  passing  whereof  is  the  ninth 
of  September  one  thousand  eight  hundred  and 
thirty-five. 

"  Municipal  Corporations  Acts  "  means  this 
Act  and  any  Act  to  be  passed  amending  this 
Act: 

"  Burgess  "  includes  citizen  : 

'' Corporate  seal"  means  the  common  seal 
of  a  municipal  corporation : 

"  Corporate  office "  means  the  office  of 
mayor,  alderman,  councillor,  elective  auditor, 
or  revising  assessor : 

'*  Corporate  land  "  means  land  belonging  to 
or  held  in  trust  for  a  municipal  corporation : 

"Municipal  election"  means  an  election  to 
a  corporate  office : 

'•Parliamentary  borough"  means  any  bo- 
rough, city,  county  of  a  city,  county  of  a  town, 
place,  or  combination  of  places,  returning  a 
member  to  serve  in  Parliament,  and  not  being 
a  county  at  large,  or  a  riding,  parts,  or  divi- 
sion of  a  county  at  large. 

"  Parliamentary  election  "  means  an  election 
of  a  member  to  serve  in  Parliament : 

"Parish"  means  any  place  for  which  a 
separate  poor  rate  is  or  can  be  made : 

**  Overseers  "  means  overseers  of  the  poor  of 
a  parish,  township,  or  place,  and  includes  all 
persons  who  execute  the  duties  of  overseers : 

"County"  does  not  include  a  county  of  a 
city  or  county  of  a  town,  but  includes  a  riding, 
parts,  division,  or  liberty  of  a  county : 

"  TVnstees  "  means  trustees,  commissioners, 
or  directors,  or  the  persons  charged  with  the 
execution  of  a  trust  or  public  duty,  however 
designated : 

**  Person  "  includes  a  body  of  persons  cor- 
porate or  unincorporate : 

"  Treasury  "  means  the  Comissioners  of  Her 
Majesty's  Treasury : 

"  The  Secretary  of  State  "  means  one  of  Her 
Majesty's  Principal  Secretaries  of  State : 

"  High  Court  means  Her  Majesty's  High 
Gonrt  of  Justice : 

"Justice"  means  one  of  Her  Majesty's 
justices  of  the  peace : 

"Borough  civil  court"  means  an  inferior 
court  of  record  for  the  trial  of  civil  actions 
which  by  charter,  custom,  or  otherwise,  is  or 
ouffht  to  holden  in  a  borough,  but  does  not 
include  a  county  court  : 


"Bank  of  England"  means  the  Goremor 
and  Company  of  the  Bank  of  England: 

"  Schedule  "  means  schedule  to  this  Act, 
and  "  Part "  means  Part  of  this  Act : 

"  Writing "  includes  print,  and  "written" 
includes  printed. 

(2.)  Words  in  this  Act  referring  to  a  borougb, 
municipal  corporation,  authority,  officer,  or 
office,  shall  be  construed  distributively  aa 
referring  to  each  borough,  corporation, 
authority,  officer,  or  office  to  which  or  to 
whom  the  provision  is  applicable. 

(3.)  Words  in  this  Act  referring  to  a  parish 
shall  be  construed,  unless  a  contrary  intention 
appears,  as  referring  to  every  parish  situate 
wholly  or  in  part  in  a  borough. 

(4.)  The  schedules  shall  be  read  and  haTe 
effect  as  if  they  were  part  of  this  Act. 


PART  II. 


Constitution  and  Goveknmekt  op  BosorcH. 

Corporate  Name. 

8.  The  municipal  corporation  of  a  borough 
shall  bear  the  name  of  the  mayor,  aldermen, 
and  burgesses  of  the  borough,  or,  in  the  case 
of  a  city,  the  mayor,  aldermen,  and  citizens  of 
the  city. 

Burgesses. 

9. — (1.)  A  person  shall  not  be  deemed  a 
burgess  for  any  purpose  of  this  Act  unless  be 
is  enrolled  as  a  burgess. 

(2.)  A  person  shall  not  be  entitled  to  be 
enrolled  as  a  burgess  unless  he  is  qualified  as 
follows : 

(a.)  Is  of  full  age ;  and 
(b.)  Is  on  the  fifteenth  of  July  in  any  year, 
and  has  been  during  the  wnole  of  the  then 
last  preceding  twelve  months,  in  occupa- 
tion, joint  or  several,  of  any  house,  ware- 
house,   counting-house,  shop,    or    other 
building    (in    thw    Act    referred   to  as 
qualifying  property)  in  the  borough ;  and 
(c.)  Has  during  the  whole  of  those  twelve 
months  resi<&d  in  the  borough,  or  witbis 
seven  miles  thereof;  and 
(d.)  Has   been    rated    in    respect    of    the 
qualifying  property  to  all  poor  rates  made 
during  those  twelve  months  for  the  parish 
wherem  the  property  is  situate ;  and 
(e.)  Has  on  or  before  the  twentieth  of  the 
same  July  paid  all  such  rates,  including 
borough  rates  (if  any),   as  hare  become 
payable  by  him  in  respect  of  the  qtudifjing 
property  up  to  the  then  last  preceding  fifth 
of  January. 
(3.)  Every    person    so    qualified    shall  be 
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entitled  to  be  enrolled  as  a  bnrgess,  unless 
he— 
(a.)  Is  an  alien ;  or 

(b.)  Has  within  the  twelve  months  aforesaid 
received  nnion  or  parochial  relief  or  other 
alms;  or 
(e.)  Is  disentitled  under  any  Act  of  Parlia- 
ment. 

GouncU ;  Ifo^or,  Aldermen,  and  Councillors. 

10. — (1.)  The  municipal  corporation  of  a 
borough  shall  be  capaole  of  acting  by  the 
council  of  the  borough,  and  the  council  shall 
exercise  all  powers  vested  in  the  corporation 
by  this  Act  or  otherwise. 

(2.)  The  council  shall  consist  of  the  mayor, 
aldermen,  and  councillors. 

11. — (1.)  The  councillors  shall  be  fit  persons 
elected  by  the  burgesses. 

(2.)  A  person  shall  not  be  Qualified  to  be 
elected  or  to  be  a  councillor,  unless  he — 
(a.)  Is  enrolled  and  entitled  to  be  enrolled 

as  a  burgess;  or 
{h.)  Being  entitled  to  be  so  enrolled  in  all 
respects  except  that  of  residence,  is  re- 
sident beyond  seven    miles    but    within 
fifteen  miles  of  the  borough,   and  is  en- 
tered in  the   separate  non-resident   list 
Erected  by  this  Act  to  be  made ;  and 
(e.)  In  either  of  those  cases,  is  seised  or 
possessed  of  real  or  personal  property  or 
Doth,  to  the  value  or  amount,  in  the  case 
of  a  borough  having  four  or  more  wards, 
of  one  thousand  pounds,  and  in  the  case 
of  any  other  borough,  of  five  hundred 
pounds,  or  is  rated  to  the  poor  rate  in  the 
oorough,  in  the  case  of  a  borough  having 
four  or  more  wards,  on  the  annual  value 
of  thirty  pounds,  and  in  the  case  of  any 
other  borough  of  fifteen  pounds. 
(3.)  Provided,    that  every  person  shall  be 
qualified  to  be  elected  and  to  be  a  councillor, 
who  is,  at  the  time  of  election,  qualified  to 
elect  to  the  office  of  councillor;  which  last- 
mentioned  qualification  for  being  elected  shall 
be  alternative  for  and  shall  not  repeal  or  take 
away  any  other  qualification. 

(4.)  But  if  a  person  qualified  under  the  last 
foregoing  proviso  ceases  for  six  months  to 
reside  in  the  borough,  he  shall  cease  to  be 
Qualified  under  that  proviso,  and  his  office 
snail  become  vacant,  unless  he  was  at  the  time 
of  his  election  and  continues  to  be  qualified  in 
some  other  manner. 

12.~-(1.)  A  person  shall  be  disqualified  for 
being  elected  and  for  being  a  cotmciUor,  if  and 
while  he — 

(a.)  Is  an  elective  auditor  or  a  revising  as- 
sessor, or  holds  any  office  or  place  of  profit, 


other  thanthat  of  mayor  or  sheriff,  in  the 
gift  or  disposal  of  the  council ;  or 

(5.)  Is  in  holy  orders,  or  the  regular 
minister  of  a  dissenting  congregation ;  or 

(c.)  Has  directly  or  indirectly,  by  himself  or 
his  partner,  any  share  or  interest  in  any 
contract  or  employment  with,  by,  or  on 
behalf  of  the  council : 

(2.)  But  a  person  shall  not  be  so  disqualified, 
or  be  deemea  to  have  any  share  or  interest  in 
such  a  contract  or  employment,  by  reason  only 
of  his  having  any  share  or  interest  in — 

(a^)  Any  lease,  sale,  or  purchase  of  land,  or 
any  agreement  for  the  same ;  or 

(b.)  Any  agreement  for  the  loan  of  money, 
or  any  security  for  the  payment  of  money 
only ;  or 

(c.)  Any  newspaper  in  which  any  advertise- 
ment relating  to  the  affairs  of  the  borough 
or  council  is  inserted ;  or 

{d.)  Any  company  which  contracts  with  the 
council  for  lighting  or  suppl3ring  with 
water  or  iusuring  against  fire  any  part  of 
the  borough ;  or 

(e.)  Any  railway  company,  or  anv  company 
incorporated  by  Act  of  Parliament  or 
Royal  charter,  or  under  the  Companies 
Act,  1862. 

13. — (1.)  The  term  of  office  of  a  councillor 
shall  be  three  years. 

(2.)  On  the  ordinary  day  of  election  of 
councillors  in  every  year  one  third  of  the 
whole  number  of  councillors  for  the  borough  or 
for  the  ward,  as  the  case  may  be,  shall  go  out 
of  office,  and  their  places  shall  be  filled  by 
election. 

(3.)  The  third  to  go  out  shall  be  the  coun- 
cillors who  have  been  longest  in  office  without 
re-election. 

14 — (1.)  The  aldermen  shall  be  fit  persons 
elected  by  the  council. 

(2.)  The  number  of  aldermen  shall  be  one 
third  of  the  number  of  councillors. 

(3.)  A  person  shall  not  be  qualified  to  bo 
elected  or  to  be  an  alderman  unless  he  is  a 
councillor  or  qualified  to  be  a  councillor. 

(4.)  If  a  councillor  is  elected  to,  and  accepts, 
the  office  of  alderman  he  vacates  his  office  of 
councillor. 

(5.)  The  term  of  office  of  an  alderman  shall 
be  six  years. 

(6.)  On  the  ordinary  day  of  election  of 
aldermen  in  every  third  year  one  half  of  the 
whole  number  of  aldermen  shall  go  out  of 
office,  and  their  places  shall  be  filled  by 
election. 

(7.)  The  half  to  go  out  shall  be  those  who 
have  been  aldermen  for  the  longest  time  with- 
out re-election. 
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STATUTES  OF  THE  KEALM. 


[chap.  50. 


15. — (1)  The  mayor  shall  be  a  fit  person 
elected  by  the  council  from  among  the  alder- 
men or  councillors  or  persons  qualified  to  be 
such. 

(2.)  An  outgoing  alderman  is  eligible. 

(3.)  The  term  of  office  of  the  mayor  shall  be 
one  year,  but  he  shall  continue  in  office  until 
his  successor  has  accepted  office  and  made  and 
subscribed  the  required  declaration. 

(4.)  He  may  receive  such  remuneration  as 
the  council  think  reasonable. 

(5.)  He  shall,  subject  to  the  provisions  of 
this  Act  respecting  justices,  have  precedence 
in  all  places  in  the  borough. 

(6.)  The  mayor  of  a  borough  named  in  the 
schedules  to  the  Municipal  Corporations  Act, 
1835,  shall  be  capable  in  law  to  do  and  sufier 
all  acts  which  the  chief  officer  of  the  borough 
might  at  the  passing  of  that  Act  lawfully  do 
or  sufier,  as  far  as  the  same  were  not  altered 
or  annulled  by  that  Act,  or  have  not  been 
altered  or  aimulled  by  any  subsequent  Act. 

16. — (1.)  The  mayor  may  fron^  time  to  time 
appoint  an  alderman  or  councillor  to  act  as 
deputy  mayor  during  the  illness  or  absence  of 
the  mayor. 

(2.)  The  appointment  shall  be  signified  to 
the  council  in  writing  and  be  recorded  in  their 
minutes. 

(3.)  A  deputy  mayor  may,  while  acting  as 
such,  do  all  acts  which  the  mayor  as  such 
might  do,  except  that  he  shall  not  take  the 
chair  at  a  meeting  of  the  council  unless 
specially  appointed  by  the  meeting  to  do  so, 
and  shall  not,  unless  he  is  a  justice,  act  as  a 
justice  or  in  any  judicial  capacity. 

Officers  of  Council, 

17. — (1.)  The  council  shall  from  time  to 
time  appoint  a  fit  person,  not  a  member  of  the 
council,  to  be  the  town  clerk  of  the  borough. 

(2.)  The  town  clerk  shall  hold  office  during 
the  pleasure  of  the  council. 

(3.)  He  shall  have  the  charge  and  custody  of, 
and  be  responsible  for,  the  charters,  deeds, 
records,  and  documents  of  the  borough,  and 
they  shall  be  kept  as  the  council  direct. 

(4.)  A  vacancy  in  the  office  shall  be  filled 
within  twenty-one  days  after  its  occurrence. 

(6. )  In  case  of  the  illness  or  absence  of  the 
town  clerk,  the  council  may  appoint  a  deputy 
town  clerk,  to  hold  office  during  their 
pleasure. 

(6.)  All  things  required  or  authorized  by  law 
to  be  done  by  or  to  the  town  clerk  may  be 
done  by  or  to  the  deputy  town  clerk. 

18. — (1.)  The  council  shall  from  time  to 
time   ax)point   a  fit  person,   not   a  member 


of  the  council,  to  be  the  treasurer  of  the 
borough. 

(2.)  The  treasurer  shall  hold  office  daring 
the  pleasure  of  the  council. 

(3.)  A  vacancy  in  the  office  shall  be  filled 
within  twenty-one  days  after  ita  ocennence. 

(4.)  The  offices  of  town  clerk  and  treunrer 
shall  not  be  held  by  the  same  person. 

19.  The  council  shall  from  time  to  time 
appoint  such  other  officers  as  have  been  osiuIIt 
appointed  in  the  borough,  or  as  the  cooncil 
thmk  necessary,  and  may  at  any  time  dis- 
continue the  appointment  of  any  officer 
appearine  to  them  not  necessary  to  be  re- 
appointed. 

20.  The  council  shall  require  eveiy  officer 
appointed  by  them  to  give  such  security  as 
they  think  proper  for  the  due  execution  of  his 
office,  and  snail  allow  him  such  remuneration 
as  they  think  reasonable. 

21. — (1.)  Every  officer  appointed  by  the 
council  shall  at  such  times  during  the  con- 
tinuance of  his  office,  or  within  three  months 
after  his  ceasing  to  hold  it,  and  in  snch  maan^ 
as  the  council  £rect,  deliver  to  the  council,  or 
as  they  direct,  a  true  account  in  writing  of  all 
matters  committed  to  his  charge,  and  of  his 
receipts  and  payments,  with  vouchers,  And  a 
list  of  persons  from  whom  money  is  due  for 
purposes  of  this  Act  in  connexion  with  his 
office,  shewing  the  amount  due  from  each. 

(2.)  Every  such  officer  shall  pay  all  mon^ 
due  from  him  to  the  treasurer,  or  as  the  council 
direct. 

(3.)  If  any  such  officer — 
(a.)  Refuses  or  wilfully  neglects  to  deliver 
any  account  or  list  which    he   ought  to 
deliver,  or  any  voucher  relating  thereto, 
or  to  make  any  payment  which  he  ought 
to  make ;  or 
(&.)  After    three    days    notice    in   writing, 
signed    by  the  town  clork  or  by  three 
members  of  the  council,  given  or  left  at 
his  usual  or  last-known  place  of  abode, 
refuses  or  wilfully  neglects  to  deUver  to 
the  council,  or  as  they  direct,  any  book  or 
document  which  he  ought  so  to  deliver,  or 
to  giv^  satisfi&ction  respecting  it  to  the 
council  or  as  they  direct ; 
a  court  of  summaryjurisdiction  having  juris- 
diction where  the  officer  is  or  resides  may,  bv 
summary  order,  require  him  to  make  snch 
delivery  or  payment,  or  to  give  such  satisfac- 
tion. 

(4.)  But  nothing  in  this  section  shall  affect 
any  remedy  by  action  against  any  such  officer 
or  his  surety,  except  that  the  officer  shall  not 
be  both  sued  by  action  and  proceeded  against 
summarily  for  the  same  cause. 
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Medinge  and  Proceedings  of  Council : 
Committees, 

22.— (1.)  The  rules  in  the  Second  Schedule 
shall  be  obserred. 

(2.)  The  council  may  from  time  to  time 
appoint  out  of  their  own  body  such  and  bo 
man^  committees,  either  of  a  general  or 
special  nature,  and  consisting  o(  such  number 
of  persons,  as  thej  think  fit,  for  any  purposes 
which,  in  the  opinion  of  the  council,  would  be 
better  regulated  and  managed  hj  means  of 
snch  committees ;  but  the  acts  of  every  such 
committee  shall  be  submitted  to  the  council 
for  their  approval. 

(3.)  A  member  of  the  council  shall  not  vote 
or  tdie  part  in  the  discussion  of  any  matter 
before  the  council,  or  a  committee,  in  which 
he  has,  directly  or  indirectly,  by  himself  or  by 
his  partner,  any  pecuniary  interest. 

(4.)  No  act  or  proceeding  of  the  council,  or 
of  a  committee,  shall  be  questioned  on  account 
of  any  vacancy  in  their  body. 

(5.)  A  minute  of  proceeoings  at  a  meeting 
of  the  council,  or  of  a  committee,  signed  at 
the  same  or  the  next  ensuing  meeting,  by 
the  mayor,  or  by  a  member  of  tb§  council,  or 
of  the  committee,  describing  himself  as,  or 
appearing  to  be,  chairman  of  the  meeting  at 
which  the  minute  is  signed,  shall  be  received 
in  evidence  without  further  proof. 

(6.)  Until  the  contrary  is  proved,  every 
meeting  of  the  council,  or  of  a  committee,  in 
respect  of  the  proceedings  whereof  a  minute 
has  been  so  made,  shall  be  deemed  to  have 
been  duly  convened  and  held,  and  all  the 
members  of  the  meeting  shall  be  deemed  to 
have  been  duly  qualified ;  and  where  the  pro- 
ceedings are  proceedings  of  a  committee,  the 
committee  shall  be  deemed  to  have  been  duly 
constituted,  and  to  have  had  power  to  deal 
with  the  matters  referred  to  in  tne  minutes. 

Byelaws, 

23. — (1.)  The  council  may,  from  time  to 
time,  make  such  byelaws  as  to  them  seem 
meet  for  the  good  rule  and  government  of  the 
borough,  and  for  prevention  and  suppression  of 
nuisances  not  already  punishable  in  a  sum- 
mary manner  by  virtue  of  awy  Act  in  force 
throughout  the  borough,  ana  may'  thereby 
appoint  such  fines,  not  exceeding  in  any  case 
five  pounds,  as  they  deem  necessary  for  the 
prevention  and  suppression  of  offences  against 
the  same. 

(2.)  Such  a  byelaw  shall  not  be  made  unless 
at  least  two  thirds  of  the  whole  number  of  the 
council  are  present. 

(3.)  Such  a  byelaw  shall  not  come  into  force 
until  the  expiration  of  forty  days  after  a  cjpy 
thereof  has  been  fixed  on  the  town  hall. 


(4.)  Such  a  byelaw  shall  not  come  into  force 
until  the  expiration  of  forty  days  after  a  copy 
thereof,  sealed  with  the  corporate  seal,  has 
been  sent  to  the  Secretary  of  State ;  and  if 
within  those  forty  days  the  Queen,  with  the 
advice  of  Her  Privy  Council,  disallows  the 
byelaw  or  part  thereof,  the  byelaw  or  part  dis- 
allowed shall  not  come  into  force ;  but  it  shall 
be  lawful  for  the  Queen,  at  any  time  within 
those  forty  days,  to  enlarge  the  time  within 
which  the  byelaw  shall  not  come  into  force, 
and  in  that  case  the  byelaw  shall  not  come 
into  force  imtil  after  the  expiration  of  that 
enlarged  time. 

(5.)  Any  offence  against  such  a  byelaw  may 
be  prosecuted  summarily. 

(6.)  Nothing  in  this  section  shall  interfere 
with  the  operation  of  section  one  hundred  and 
eighty-seven  of  the  Public  Health  Act,  1875  ; 
and  that  section  shall  have  efiect  as  if  this 
section  were  therein  referred  to,  instead  of 
section  ninety  of  the  Municipal  Corporations 
Act,  1836 ;  but  nothing  in  the  Public  Health 
Act,  1875,  shall  be  construed  as  having 
restricted  the  meaning  or  scope  of  the  Muni- 
cipal Corporations  Act,  1835,  or  as  restricting 
the  meaning  or  scope  of  this  section,  with 
respect  to  prevention  or  suppression  of 
nuisances. 

24.  The  production  of  a  wiitten  copy  of  a 
byelaw  made  by  the  council  under  this  Act,  or 
urder  any  former  or  present  or  future  general 
or  local  Act  of  Parliament,  if  authenticated  by 
the  corporate  seal  shall,  until  the  contrary  is 
proved,  be  sufficient  evidence  of  the  due 
making  and  existence  of  the  byelaw,  and,  if  it 
is  so  stated  in  the  copy,  of  the  byelaw  having 
been  approved  and  confirmed  by  the  authority 
whose  approval  or  confirmation  is  required  to 
the  making  or  before  the  enforcing  of  the 
byelaw. 

Accounts  and  Audit. 

25.— (1.)  There  shall  be  three  borough 
auditors,  two  elected  by  the  burgesses,  called 
elective  auditors,  and  one  appointed  by  the 
mayor,  called  mayor's  auditor. 

(2.)  An  elective  auditor  must  be  qualified  to 
be  a  councillor,  but  may  not  be  a  member  of 
the  council  or  the  town  clerk  or  the  treasurer. 

(3.)  The  mayor's  auditor  must  be  a  member 
of  the  council. 

(4.)  The  term  of  office  of  each  auditor  shall 
be  one  year. 

(5.)  The  appointment  of  the  mayor's  auditor 
shall  be  made  on  the  ordinary  day  of  election 
of  the  elective  auditors. 

(6.)  On  a  casual  vacancy  in  his  office  an 
appointment  to  fill  it  shall  be  made  within  ten 
days  after  the  occurrence  of  the  vacancy. 
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26.  The  treasurer  shall  make  up  his  accounts 
half-yearly  to  such  dates  as  the  council,  with 
the  approval  of  the  Local  Government  Board, 
from  time  to  time  appoint ;  and,  subject  to  any 
such  appointment,  to  the  dates  in  use  at  the 
commencement  of  this  Act. 

27. — (1.)  The  treasurer  shall  within  one 
month  from  the  date  to  which  he  is  required 
to  make  up  his  accounts  in  each  half  year, 
submit  them,  with  the  necessary  vouchers  and 
papers,  to  the  borough  auditors,  and  they  shall 
audit  them. 

(2.)  After  the  audit  of  the  accounts  for  the 
second  half  of  each  financial  year  the  treasurer 
shall  print  a  full  abstract  of  his  accounts  for 
that  year. 

28. — (1.)  The  town  clerk  shall  make  a  return 
to  the  Local  Government  Board  of  the  receipts 
and  expenditure  of  the  municipal  corporation 
for  each  financial  year. 

(2.)  The  return  shall  be  made  for  the  financial 
year  ending  on  the  twenty-fifth  of  March,  or  on 
such  other  day  as  the  Local  Government  Board, 
on  the  application  of  the  council,  from  time  to 
time  prescribe. 

(3.)  The  return  shall  be  in  snch  form  and 
contain  such  particulars  as  the  Local  Govern- 
ment Board  from  time  to  time  direct. 

(4.)  The  return  shall  be  sent  to  the  Local 
Government  Board  within  one  month  after  the 
completion  of  the  audit  for  the  second  half  of 
each  financial  year. 

(5.)  If  the  town  clerk  fails  to  make  any 
return  required  under  this  section,  he  shall  for 
each  ofience  be  liable  to  a  fine  not  exceeding 
twenty  pounds  to  be  recovered  by  action  on 
behalf  of  the  Crown  in  the  High  Court. 

(6.)  The  Local  Government  Board  shall  in 
each  year  prepare  an  abstract  of  the  returns 
made  in  pursuance  of  this  section,  under 
general  heads,  and  it  shall  be  laid  before  both 
Souses  of  Parliament. 

Revising  Assessors, 

29. — (1.)  In  every  borough  whereof  no  part 
of  the  area  is  coextensive  with  or  included  in 
the  area  of  a  parliamentary  borough,  there 
shall  be  two  revising  assessors  elected  by  the 
burgesses. 

(2.)  Every  person  shall  be  eligible  who  is 
qualified  to  be  a  councillor  and  is  not  a  member 
of  the  council  or  the  town  clerk  or  treasurer. 

(3.)  The  term  of  office  of  each  revising 
assessor  shall  be  one  year. 

(4.)  Every  revising  assessor  shall,  as  soon  as 
conveniently  may  be  after  his  election,  and 
from  time  to  time  as  occasion  requires,  appoint, 
by  writing  signed  by  him,  a  person  eligible  to 
the  office  of  revising  assessor,  to  be  his  deputy, 


to    act    for    him    in    case  of  his   illness  or 
incapacity  to  act. 

(5.)  The  appointment  shall  be  signified  to 
the  council,  in  writing  signed  by  the  aseaaor, 
and  be  recorded  in  their  minutes. 

Division  of  Borough  into  Wards,  or  aUeraHon  of 

Wards. 

30. — (1.)  If  two  thirds  of  the  council  of  a 
borough  agree  to  petition,  and  the  coimd] 
thereupon  petition,  the  Queen  for  the  division 
of  the  borough  into  wards,  or  for  the  alteration 
of  the  number  and  boundaries  of  its  wards,  it 
shall  be  lawful  for  Her  Majesty  from  time  to 
time,  by  Order  in  Council,  to  fix  the  number 
of  wards  into  which  the  borough  shall  be 
divided ;  and  the  borough  shall  be  divided  into 
that  number  of  wards. 

(2.)  Notice  of  the  petition,  and  of  the  time 
when  it  pleases  Her  Majesty  to  order  that  the 
same  be  taken  into  consideration  by  Her  FriTj 
Council,  shall  be  published  in  the  London 
Grazette  one  month  at  least  before  the  petition 
is  so  considered. 

(3.)  Where  an  Order  in  Council  has  been  so 
made,  the  Secretary  of  State  shall  appoints 
commissioner  to  prepare  a  scheme  for  deter- 
mining the  boundaries  of  the  wards  and 
apportioning  the  councillors  among  them. 

(4.)  In  case  of  division  into  wards,  the  com- 
missioner shall  apportion  all  the  councillors 
among  the  wards. 

(5.)  In  case  of  alteration  of  wards,  he  shall 
so  apportion  among  the  alt-ered  wards  the 
councillors  for  those  wards  as  to  provide  for 
their  continuing  to  represent  as  large  a  number 
as  possible  of  their  former  constituents. 

(6.)  In  either  case  each  councillor  shall  hold 
his  office  in  the  ward  to  which  he  is  assigned 
for  the  same  time  that  he  would  have  held  it 
had  the  boron  eh  remained  undivided  or  the 
wards  unaltered. 

(7.)  In  case  of  division  into  wards  the  retom- 
ing  officer  at  the  first  election  for  each  ward 
held  after  the  division  shall,  notwithstanding 
anything  in  this  Act,  be  the  mayor  or  a  person 
appointed  by  the  mayor. 

(8.)  If  by  reason  of  any  division  or  alteration 
under  this  section  any  doubt  arises  as  to  which 
councillor  should  go  out  of  office,  the  doabt 
mav  be  determined  bv  the  council. 

(9.)  The  division  of  a  borough  into  a  greater 
number  of  wards  shall  not  affect  the  qualifica- 
tion of  aldermen  or  councillors. 

(10.)  The  number  of  councillors  assigned  to 
each  ward  shall  be  a  number  divisible  by  three ; 
and  in  fixing  their  number  the  commissiaDer 
shall,  as  far  as  he  deems  it  practicable,  have 
regard  as  well  to  the  number  of  persons  rated 
in  the  ward  as  to  the  aggregate  rating  of  the 
ward. 
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(11.)  The  commisBioner  shall  make  the 
scheme  in  duplicate,  and  shall  deliver  one 
of  the  duplicates  to  the  town  clerk,  and  shall 
send  the  other  to  the  Secretary  of  State,  to  he 
ffabmitted  by  him  to  Her  Majesty  in  Council 
for  approval. 

(12.)  The  scheme  shall  be  published  in  the 
London  Gazette,  and  shall  come  into  operation 
at  the  date  of  that  publication,  and  thenceforth 
the  boundaries  of  wards  and  apportionment  of 
coancillors  determined  and  made  by  the  scheme 
shall  be  observed  and  be  in  force. 

(13.)  If  her  Majesty  in  Council  does  not 
approve  the  scheme,  as  originally  prepared  by 
the  commissioner,  it  shall  nevertheless  be 
pablished  in  the  London  Ghkzette,  and  shall  be 
in  force  for  the  purposes  of  any  municipal 
election  until  Her  Majesty  in  Council,  on 
farther  information  and  report  from  the  com- 
missioner, definitively  approves  a  scheme  in 
that  behalf. 

(U.)  The  commissioner  may  administer 
oaths,  and  may  require  any  person  having 
the  cQstodv  of  any  book  containing  a  poor 
rate  made  for  a  pansh  to  produce  the  book  for 
Lis  inspection ;  and  every  person  required  by 
the  commissioner  to  answer  any  question  put 
to  him  for  the  purposes  of  this  section  shall 
answer  it. 

(15.)  The  commissioner  shall  have  remune- 
ration as  appearing  by  the  Fourth  and  Fifth 
Schedcdes. 

Supplemenial  and  Exceptional  Provisions, 

31.  In  and  for  the  purposes  of  this  Act — 
(a.)  The  terms  house,  warehouse,  counting 
house,  shop,  or  other  building  include  any 
part  of  a  house,  where  that  part  is  sepa- 
rately occupied  for  the  purposes  of  any 
trade,  business,  or  profession;  and  any 
such  part  may,  for  the  purpose  of  de- 
scribing the  qualification,  be  aescribed  as 
office,  chambers,  studio,  or  by  any  like 
term  applicable  to  the  case. 
(6.)  Where  an  occupier  is  entitled  to  the  sole 
and  exclusive  use  of  any  part  of  a  house, 
that  part  shall  not  be  deemed  to  be  occu- 
pied otherwise  than  separately  by  reason 
only  that  the  occupier  is  entitled  to  the 
joint  use  of  some  other  part. 

32.— (1.)  If  an  occupier  of  any  qualifying 
property,  whether  the  landlord  is  or  is  not 
liable  to  be  rated  to  the  poor  rate  in  respect 
thereof,  claims  to  be  rated  to  the  poor  rate  in 
respect  thereof,  and  pays  or  tenders  to  the 
overseers  of  the  parisn  where  the  property  is 
sitaate  the  faU  amount  of  the  poor  rate  last 
made  in  respect  of  the  property,  the  overseers 
Khali  put  the  occupier's  name  on  the  rate  book 
in  respect  of  that  rate. 


(2.)  If  they  faQ  to  do  so,  he  shall  never- 
theless for  the  purposes  of  this  Act  be  deemed 
rated  to  that  rate. 

33. — (1.)  Where  a  person  succeeds  to  quali- 
fying property  by  descent,  marriage,  marriage 
settlement,  devise,  or  promotion  to  a  benefice 
or  office,  then,  for  the  purpose  of  qualification, 
the  occupancy  of  the  property  by  a  predecessor 
in  title,  and  the  rating  of  the  predecessor  in- 
respect  thereof,  shall  be  equivalent  to  the  occu- 
pancy and  rating  of  the  successor ;  and  rating 
m  the  name  of  the  predecessor  shall,  until  a 
new  rate  is  made  after  the  date  of  succession, 
be  equivalent  to  rating  in  the  name  of  the  suc- 
cessor ;  and  the  successor  shall  not  bo  required 
to  prove  his  own  residence,  occupancy,  or 
rating  before  the  succession. 

(2.)  The  qualifying  property  need  not  be 
throughout  the  twelve  months  constituting  the 
period  of  qualification  the  same  property  or  in 
the  same  parish. 

(3.)  Where  by  law  a  borough  rate  is  payable 
by  instalments,  pavment  by  any  person  of  any 
such  instalment  shall,  as  regards  his  qualifi- 
cation to  be  inroUed  as  a  burgess,  be  deemed  a 
payment  of  the  borough  rate  in  respect  of  the 
period  to  which  the  instalment  applies. 

(4.)  A  person  shall  not  be  disentitled  to  be 
enrolled  as  a  burgess  by  reason  only — 

(a.)  That  he  has  received  medical  or  surgical 
assistance  from  the  trustees  of  the  muni- 
cipal charities,  or  has  been  removed,  by 
order  of  a  justice,  to  a  hospital  or  place 
for  reception  of  the  sick,  at  the  cost  of  any 
local  authority ;  or 

(b.)  That  his  child  has  been  admitted  to  and 
taught  in  any  public  or  endowed  school. 

34. — (1.)  Every  qualified  person  elected  to  a 
corporate  office,  unless  exempt  under  this 
section  or  otherwise  by  law,  either  shall  accept 
the  office  by  making  and  subscribing  the  decla- 
ration required  by  this  Act  within  five  days 
after  notice  of  election,  or  shall,  in  lieu  thereof, 
be  liable  to  pay  to  the  council  a  fine  of  such 
amount  not  exceeding,  in  case  of  an  alderman, 
councillor,  elective  auditor,  or  revising  as- 
sessor, fifty  pounds,  and  in  case  of  a  mavor 
one  hundred  pounds,  as  the  coxmcil  by  byeLaw 
determine. 

(2.)  If  there  is  no  byelaw  determining  fines, 
the  fine,  in  case  of  an  alderman,  councillor, 
elective  auditor,  or  revising  assessor,  shall  be 
twenty-five  pounds,  and  in  case  of  a  mayor 
fifty  pounds. 

(3.)  The  persons  exempt  under  this  section 
are — 

(a.)  Any  person  disabled  by  lunacy  or  imbe- 
cility of  mind,  or  by  deafness,  blindness,  or 
other  permanent  infirmity  of  body ;  and 
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(h.)  Any  person  who,  being  above  the  age 
of  sixty-five  years,  or  having  within  five 
years  before  the  day  of  his  election  either 
served  the  oflfice  or  paid  the  fine  for 
non-acceptance  thereof,  claims  exemp- 
tion within  five  days  after  notice  of  his 
election. 

(4.)  A  fine  payable  under  this  section  shall 
be  recoverable  (.nmrnarily. 

35.  A  person  elected  to  a  corporate  office 
shall  not,  until  he  has  made  and  subscribed 
before  two  members  of  the  council,  or  the 
town  clerk,  a  declaration  as  in  the  Eighth 
Schedule,  act  in  the  office  except  in  adminis- 
tering that  declaration. 

36. — (1.)  A  person  elected  to  a  corporate 
office  may  at  any  time,  by  writing  signed  by 
him  and  delivered  to  the  town  clerk,  resign 
the  office,  on  payment  of  the  fine  provided  for 
non-acceptance  thereof. 

(2.)  In  any  such  case  the  council  shall 
forthwith  declare  the  office  to  be  vacant,  and 
signify  the  same  by  notice  in  writing,  signed 
by  three  members  of  the  council  and  counter- 
signed by  the  town  clerk,  and  fixed  on  the 
town  hall,  and  the  office  shall  thereupon 
become  vacant. 

(3.)  No  person  enabled  by  law  to  make  an 
affirmation  instead  of  taking  an  oath  shall  be 
liable  to  any  fine  for  non-acceptance  of  office 
by  reason  of  his  refusal  on  conscientious 
grounds  to  take  any  oath  or  make  any  decla- 
ration required  by  this  Act  or  to  take  on 
himself  the  duties  of  the  office. 

37.  A  person  ceasing  to  hold  a  corporate 
office  shall,  unless  disqualified  to  hold  the 
office,  be  re- eligible. 

38.  The  mayor  and  aldermen  shall,  during 
their  respective  offices,  continue  to  be  members 
of  the  council,  notwithstanding  anything  in 
this  Act  as  to  councillors  going  out  of  office  at 
the  end  of  three  years. 

39. — (1.)  If  the  mayor,  or  an  alderman  or 
councillor — 

(a.)  Is  declared  bankrupt,  or  compounds  by 
deed    with    his  creditors,  or    makes  an 
arrangement    or    composition    with    his 
creditors,    under    the    Bankruptcy    Act, 
1869,  by  deed  or  otherwise ;  or 
Q}.)  Is  (except  in  case  of  illness)  continuously 
absent  from  the  borough,  being  mayor,  for 
more  than  two  months,  or,  being  alderman 
or  councillor,  for  more  than  six  montiis  : 
he  shall  thereupon  immediately  become  dis- 
qualified and  shall  cease  to  hold  the  office. 
(2.)  In    any  such  event   the  council  shall 


forthwith  declare  the  office  to  be  vacant,  and 
signify  the  same  by  notice  signed  by  three 
members  of  the  council,  and  countersigned  by 
the  town  clerk,  and  fixed  on  the  town  hall, 
and  the  office  shall  thereupon  become  vacant. 

(3.)  Where  a  person  becomes  so  diisqualified 
by  being  declared  bankrupt,  or  compounding, 
or  making  an  arrangement  or  composition,  as 
aforesaid,  the  disqualification,  as  regards  snb- 
sequent  elections,  shall,  in  case  of  bankraptcy, 
cease  on  his  obtaining  his  order  of  discharge, 
and  shall,  in  case  of  a  compounding  or  compo- 
sition as  aforesaid,  cease  on  payment  of  his 
debts  in  full,  and  shall,  in  case  of  an  arrange- 
ment as  aforesaid,  cease  on  his  obtaining  his 
certificate  of  discharge. 

(4.)  Where  a  person  becomes  so  disqualified 
by  absence,  he  shall  be  liable  to  the  same  fine 
as  for  non-acceptance  of  office,  recoverable 
summarily,  but  the  disqualification  shall,  as 
regards  subsequent  elections,  cease  on  his 
return. 

40. — (1.)  On  a  casual  vacancy  in  a  corporate 
office,  an  election  shall  be  held  bj  the  same 
persons  and  in  the  same  manner  as  an  election 
to  fill  an  ordinary  vacancy;  and  the  person 
elected  shall  hold  the  office  nntil  the  time 
when  the  person  in  whose  place  he  is  elected 
would  regularly  have  gone  out  of  office,  and 
he  shall  then  go  out  of  office. 

(2.)  In  case  of  more  than  one  casual  vacancy 
in  the  office  of  councillor  beine  filled  at  tlie 
same  election,  the  councillor  elected  by  the 
smallest  number  of  votes  shall  be  deemed  to 
be  elected  in  the  place  of  him  who  would 
regularly  have  first  gone  out  of  office,  and 
the  councillor  elected  by  the  next  smallest 
number  of  votes  shall  be  deemed  to  be  elected 
in  the  place  of  him  who  would  regularly  have 
next  gone  out  of  office,  and  so  with  respect  to 
the  others;  and  if  there  has  not  been  a 
contested  election,  or  if  any  doubt  arises,  the 
order  of  rotation  jshall  be  determined  by  the 
council. 

(3.)  Non-acceptance  of  office  bj  a  person 
elected  creates  a  casual  vacancy. 

41. — (1.)  If  any  person  acts  in  a  corporate 
office  without  having  made  the  declaration  hj 
this  Act  required,  or  without  being  qualified 
at  the  time  of  making  the  declaration,  or  after 
ceasing  to  be  qualified,  or  after  becoming  dis- 
qualified, he  shall  for  each  ofience  be  liable  to 
a  fine  not  exceeding  fifty  pounds,  recoverable 
by  action. 

(2.)  A  person  being  in  fact  enrolled  in  the 
burgess  roll  shall  not  be  liable  to  a  fine  for 
acting  in  a  corporate  office  on  the  ground 
only  that  he  was  not  entitled  to  be  enrolled 
therein. 
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42. — (1.)  The  acts  and  proceedinga  of  a 
person  in  possession  of  a  corporate  office,  and 
acting  therein,  shall,  notwithstanding  his  dis- 
qoalmcation  or  want  of  analification,  be  as 
Talid  and  effectual  as  if  he  nad  been  qualified. 

(2.)  An  election  of  a  person  to  a  corporate 
office  shall  not  be  liable  to  be  questioned  by 
reason  of  a  defect  in  the  title,  or  want  of 
title,  of  the  person  before  whom  the  election 
was  had,  if  that  person  was  then  in  actual 
possession  of,  or  acting  in,  the  office  giving 
the  right  to  preside  at  the  election. 

(3.)  A  burgess  roll  shall  not  be  liable  to  be 
questioned  by  reason  of  a  defect  in  the  title, 
or  want  of  title,  of  the  mayor  or  any  revising 
aathoritv  by  whom  it  is  revised,  if  he  was  then 
in  actual  possession  and  exercise  of  the  office 
of  mayor  or  revising  authority. 

43.  If  there  is  no  town  clerk,  and  no  deputy 
town  clerk,  or  there  is  no  treasurer,  or  the 
town  clerk,  deputv  town  clerk,  or  treasurer  (as 
the  case  may  bej  is  incapable  of  acting,  all 
acts  by  law  authorized  or  required  to  be  done 
by  or  with  respect  to  the  town  clerk  or  the 
treasurer  (as  the  case  may  be)  may,  subject  to 
tibe  provisions  of  any  other  Act,  be  done  by  or 
with  respect  to  a  person  appointed  in  that 
behalf  by  the  mayor. 


PART  in. 


Pbepabations  fob  and  Frocedube  at  Elections. 

Parish  Burgees  Lists ;  Burgess  BoUs ;  Ward 

Bolls, 

44. — (1.)  Where  the  whole  or  part  of  the 
area  of  a  borough  is  co-extensive  with  or  in- 
cluded in  the  area  of  a  parliamentary  borough^ 
the  lists  of  burgesses  are  to  be  made  out  and 
revised,  and  claims  and  objections  relating 
thereto  are  to  be  made,  in  accordance  with  the 
provisions  of  the  Parliamentary  and  Municipal 
Registration  Act,  1878. 

(2.)  Where  no  part  of  the  area  of  a  borough 
is  co-extensive  with  or  included  in  the  area  of 
a  parliamentary  borough,  the  lists  of  burgesses 
shall  be  made  out  and  revised;  and  claims  and 
objections  relating  thereto  may  be  made,  in 
accordance,  as  nearly  as  may  be,  with  the  pro- 
visions of  Part  I.  of  the  Third  Schedule. 

(3.)  In  either  case  the  lists  shall  be  styled 
the  parish  burgess  lists. 

45. — (1.)  When  the  parish  burgess  lists  have 
been  revised  and  signed,  the  revising  authority 
shall  deliver  them  to  the  town  clerk,  and  a 
printed  cop^  thereof,  examined  by  him  and 
signed  by  him,  shall  be  the  burgess  roll  of  the 
borough. 
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(2.)  The  burgess  roll  shall  be  completed  on 
or  before  the  twentieth  of  October  in  each  year, 
and  shall  come  into  operation  on  the  first  of 
November  in  that  year,  and  shall  continue  in 
operation  for  the  twelve  months  beginning  on 
that  day. 

(3.)  The  names  in  the  burgess  roll  shall  be 
numbered  by  wards  or  by  polling  districts, 
unless  in  any  case  the  council  direct  that  the 
same  be  numbered  consecutively  without  re« 
ference  to  wards  or  polling  districts. 

(4.)  Where  the  borough  has  no  wards,  the 
burgess  roll  shall  be  made  in  one  general  roll 
for  the  whole  borough. 

(6.)  Where  the  borough  has  wards,  the  bur- 
gess roll  shall  be  made  in  separate  roll?,  called 
ward  rolls,  one  for  each  ward,  containing  the 
names  of  the  persons  entitled  to  vote  in  that 
ward,  and  the  ward  rolls  collectively  shall 
constitute  the  burgess  roll. 

(6.)  A  burgess  shall  not  be  enrolled  in  more 
than  one  ward  roll. 

(7.)  Where  a  duplicate  of  a  burgess  li>t  is 
made  under  section  thirty-one  of  tne  Parlia- 
mentary and  Municipal  Registration  Act,  1878, 
it  shall  have  the  same  effect  as  the  original, 
and  may  be  delivered  instead  thereof. 

(8.)  ^very  person  enrolled  in  the  burgess 
roll  shall  be  deemed  to  be  enrolled  as  a  bur- 
gess, and  every  person  not  enrolled  in  the 
burgess  roll  shall  be  deemed  to  be  not  enrolled 
as  a  burgess. 

(9.)  No  stamp  duty  shall  be  payable  in 
respect  of  the  enrolment  of  a  burgess. 

46. — (1.)  If  and  as  far  as  the  council  so 
direct,  the  parish  burgess  lists,  and  the  bar- 
gess  roll,  and  the  ward  rolls  (if  auy),  and  the 
lists  of  claimants  and  respondents,  or  any  of 
those  documents,  shall  be  arranged  in  the 
same  order  in  which  the  qualifying  properties 
appear  in  the  rate  book  for  the  parish  in  which 
tney  are  situate,  or  otherwise  in  such  order  as 
will  cause  those  lists  and  rolls  to  record  the 
qualifying  properties  in  successive  order  in 
the  street  or  other  place  in  which  they  are 
situate. 

(2.)  Subject  to  any  such  direction,  and  to  the 
provisions  of  this  Act  as  to  polling  districts, 
the  arrangement  of  the  lists  and  roUs  shall  be 
alphabetical. 

47. — (1.)  Where  the  parish  burgess  lists  are 
revised  under  the  Parliamentary  and  Municipal 
Registration  Act,  1878,  the  burgess  roll  is 
subject  to  alteration  or  correction  in  manner 
provided  by  section  thirty- five  of  that  Act. 

(2.)  Where  the  parish  burgess  lists  are 
revised  under  this  Act,  any  person  whose 
claim  has  been  rejected  or  name  expunged  at 
the  revision  of  the  lists  may  apply,  within  two 
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months  after  the  last  sitting  of  the  revision 
court,  to  the  High  Court  in  the  Queen's  Bench 
Division  for  a  mandamus  to  the  mayor  to 
insert  his  name  in  the  burgess  roll ;  and  there- 
upon the  court  shall  inquire  into  the  title  of 
the  applicant  to  be  enrolled. 

(3.)  If  the  court  grants  a  mandamus,  the 
mayor  shall  insert  the  name  in  the  burgess 
roll,  and  shall  add  thereto  the  words  **  by 
order  of  Her  Majesty's  High  Court  of  Justice," 
and  shall  subscribe  his  name  to  those  words. 

48. — (1.)  The  town  clerk  shall  cause  the 
parish  burgess  lists,  the  lists  of  claimants  and 
respondents,  and  the  burgess  roll,  to  be 
printed,  and  shall  deliver  printed  copies  to  any 
person  on  payment  of  a  reasonable  price  for 
each  copy. 

(2.)  Subject  to  section  thirty  of  the  Parlia- 
mentary and  Municipal  Registration  Act,  1878, 
the  proceeds  of  sale  shall  go  to  the  borough 
fund. 

49. — (1.)  The  overseers  of  each  parish  shall  at 
the  same  time  that  they  make  the  parish 
burgess  list  make  a  list  of  the  persons  entitled 
in  respect  of  the  occupation  of  property  in  that 
parish  to  be  elected  councillors,  as  bein^ 
resident  within  fifteen  miles  although  beyond 
seven  miles  from  the  borough. 

(2.)  The  provisions  of  this  Act  as  to  the 
parish  burgess  lists,  and  claims  and  objections 
relating  thereto,  and  the  revision  of  those  lists 
shall,  as  nearly  as  circumstances  admit,  apply 
to  the  lists  made  under  this  section. 

(3.)  The  town  clerk  shall  arrange  the  names 
entered  in  these  lists,  when  revised,  in  alpha* 
betical  order  as  a  separate  list  (in  this  Act 
called  the  separate  non-resident  list),  with  an 
appropriate  heading,  at  the  end  of  the  burgess 
roll. 

Election  of  Councillors. 

50. — (1.)  Where  a  borough  has  no  wards, 
there  shall  be  one  election  of  councillors  for 
the  whole  borough. 

(2.)  Where  a  borough  has  wards,  there  shall 
be  a  separate  election  of  Coxmcillors  for  each 
ward. 

51. — (1.)  At  an  election  of  councillors  a 
person  shall  be  entitled  to  subscribe  a  nomina- 
tion paper,  and  to  demand  and  receive  a  voting 
paper,  and  to  vote,  if  he  is  enrolled  in  the 
burgess  roll,  or,  in  the  case  of  a  ward  election, 
the  ward  roll,  and  not  otherwise. 

(2.)  No  person  shall  subscribe  a  nomination 
paper  in  or  for  more  than  one  ward,  or  vote  in 
more  than  one  ward. 

(3.)  Nothing  in  this  section  shall  entitle  any 
person  to  do  any  act  therein  mentioned  who  is 


prohibited  by  law  from  doing  it,  or  relieve  him 
from  any  penalty  to  which  he  may  be  liable  for 
doing  it. 

52.  The  ordinary  day  of  election  of  connoillorB 
shall  be  the  first  of  November. 

53. — (1.)  At  an  election  of  conncillors  for  a 
whole  borough  the  returning  officer  ahaU  be 
the  mayor. 

(2.)  At  an  election  for  a  ward  the  returning 
ofilcer  shall  be  an  alderman  assigned  for  that 
purpose  by  the  Connoil  at  the  meeting  of  the 
ninth  of  November. 

54.  Nine  days  at  least  before  the  day  for  the 
election  of  a  councillor,  the  town  clerk  shall 
prepare  and  sign  a  notice  thereof,  and  publish 
it  by  fixing  it  on  the  town  hall,  and,  in  the 
case  of  a  ward  election,  in  some  conspicuoas 
place  in  the  ward. 

55.  The  nomination  of  candidatee  for  the 
office  of  councillor  shall  be  conducted  in 
accordance  with  the  rules  in  Part  II.  of  the 
Third  Schedule. 

56. — (1.)  If  the  number  of  valid  nominadong 
exceeds  that  of  the  vacancies,  the  conneillon 
shall  be  elected  from  among  the  persons 
nominated. 

(2.)  If  the  number  of  valid  nominations  is 
the  same  as  that  of  the  vacancies,  the  persons 
nominated  shall  be  deemed  to  be  elected. 

(3.)  If  the  number  of  valid  nominations  is 
less  than  that  of  the  vacancies,  the  persons 
nominated  shall  be  deemed  to  be  elected,  and 
such  of  the  retiring  councillors'for  the  borough 
or  ward  as  were  highest  on  the  poll  at  their 
election,  or,  if  the  poll  was  equal,  or  there  was 
no  poll,  as  are  selected  for  that  purpose  by  the 
mayor,  shall  be  deemed  to  be  re-elected  to 
make  up  the  required  number. 

(4.)  If  there  is  no  valid  nomination,  the 
retiring  councillors  shall  be  deemed  to  be  re- 
electecl 

57.  If  an  election  of  councillors  is  not  con- 
tested, the  returning  officer  shall  publish  a  list 
of  the  persons  elected  not  later  than  eleven 
o'clock  in  the  morning  on  the  day  of  election. 

58. — (1.)  If  an  election  of  councillors  is  con- 
tested, the  poll  shall,  as  far  as  circumstances 
a^lt,  be  conducted  as  the  poll  at  a  contested 
parliamentary  election  is  by  the  Ballot  Act, 
W72,  direotea  to  be  conducted,  and,  subject  to 
the  modifications  expressed  in  Part  III.  of  the 
Third  Schedule,  and  to  the  other  provisions  of 
this  Act,  the  provisions  of  the  Ballot  Act, 
1872,  relating  to  a  poll  at  a  parliamentary 
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election  (including  the  provtsions  relating  to 
the  duties  of  the  returning  officer  after  the 
close  of  the  poll),  shall  apply  to  a  poll  at  an 
election  of  councillors. 

(2.)  Every  person  entitled  to  vote  may  vote 
for  any  number  of  candidates  not  exceeding 
the  number  of  vacancies. 

(3.)  The  poll  shall  commence  at  nine  o'clock 
in  the  forenoon  and  close  at  four  o'clock  in  the 
afternoon  of  the  same  day. 

(4.)  But  if  one  hour  elapses  during  which  no 
vote  is  tendered,  and  the  returning  officer  has 
not  received  notice  that  any  person  has  within 
that  hour  been  prevented  from  coming  to  the 
poll  by  any  riot,  violence,  or  other  unlawful 
means,  the  returning  officer  may,  if  he  thinks 
fit,  close  the  poll  at  any  time  before  four 
o'clock. 

(5.)  Where  an  equality  of  votes  is  found  to 
exist  between  any  candidates,  and  the  addition 
of  a  vote  would  entitle  any  of  those  candidates 
to  be  declared  elected,  the  returning  officer, 
whether  entitled  or  not  to  vote  in  the  first 
instance,  may  give  such  additional  vote  by 
word  of  mouth  or  in  writing. 

(6.)  Nothing  in  the  Ballot  Act,  1872,  as 
applied  by  wis  Act,  shall  be  deemed  to 
authorize  the  appointment  of  any  agents  of  a 
candidate  at  a  municipal  election ;  but  if,  in 
the  case  of  a  municipal  election,  an  agent  of  a 
candidate  is  appointed,  and  notice  in  writing 
of  the  appointment  is  given  to  the  returning 
officer,  one  clear  day  before  the  polling  day, 
then  the  provisions  of  the  Ballot  Act,  1872, 
with  respect  to  agents  of  candidates,  shall,  as 
far  as  regards  that  agent,  ^PP^y  ^  ^^  ^^^  of 
that  election. 

59. — (1.)  At  an  election  of  councillors,  the 
presiding    officer  shall,  if   required  by  two 
burgesses,  or  by  a  candidate  or  his  agent,  put 
to  any  person  offering  to  vote,  at  the  time  of 
his  presenting  himself  to  vote,  but  not  after- 
wards, the  following  questions  or  either  of 
them: 
(a.)  Are   you   the  person  enrolled  in  the 
burgess  [or  ward]  roll  now  in  force  for  this 
borough  [or  wardt  as  follows  {read  the  whole 
entry  from  the  rollj  ? 
(6.)  Have  you  already  voted  at  the  present 
election  [add,  in  case  o/  an  election  for 
several  wards,  in  this  or  any  other  ward]  ? 
(2.)  The  vote  of  a  person  required  to  answer 
cither  of  these  questions  shall  not  be  received 
until  he  has  answered  it. 

(o  )  If  any  person  wilfully  makes  a  false 
answer  thereto  he  shall  be  guilty  of  a  misde- 
meanour. 

(4.)  Save  as  by  this  Act  authorized,  no 
iii<{uiry  shall  be  permitted  at  an  election  as  to 
the  right  of  any  person  to  vote. 


Election  of  AMe^^inen. 

60. — (1.)  The  ordinary  day  of  election  of 
aldermen  shall  be  the  nmth  of  November,  and 
the  election  shall  be  held  at  the  quarterly 
meeting  of  the  council. 

(2.)  The  election  shall  be  held  immediately 
after  the  election  of  the  mayor,  or,  if  there 
is  a  sheriff,  the  appointment  of  the  sheriff. 

(3.)  An  outgoing  alderman,  although  mayor 
elect,  shall  not  vote. 

(4.)  Every  person  entitled  to  vote  may  vote 
for  any  number  of  persons  not  exceeding  the 
number  of  vacancies,  by  signing  and  personally 
delivering  at  the  meeting  w)  the  chairman  a 
voting  paper  containing  the  surnames  and 
other  names  and  places  of  abode  and  descrip- 
tions of  the  persons  for  whom  he  votes. 

(5.)  The  chairman,  as  soon  as  all  the  voting 
papers  have  been  delivered  to  him,  shall 
openly  produce  and  read  them,  or  cause  them 
to  be  read,  and  then  deliver  them  to  the  town 
clerk  to  be  kept  for  twelve  months. 

(6.)  In  case  of  equality  of  votes  the  chairman, 
although  as  an  outgoing  alderman  or  otherwise 
not  entitled  to  vote  in  the  first  instance,  shall 
have  the  casting  vote. 

(7.)  The  persons,  not  exceeding  the  number 
of  vacancies,  who  have  the  greatest  number  of 
votes,  shall  be  declared  by  the  chairman  to  bo, 
and  thereupon  shall  be,  elected. 

Election  of  Mayor. 

61. — (1.)  The  ordinary  day  of  election  of 
mayor  shall  be  the  ninth  of  November. 

('2.)  The  election  of  mayor  shall  bo  the 
first  business  transacted  at  the  Quarterly 
meeting  of  the  council  on  the  day  of  election. 

(3.)  An  outgoing  alderman  may  vote 
although  the  person  for  whom  he  votes  is  an 
alderman. 

(4.)  In  case  of  equality  of  votes,  the  chair- 
man, although  not  entitled  to  vote  in  the  first 
instance,  shall  have  the  casting  vote. 

Election  of  Auditors  and  Assessors, 

62.— (1.)  The  ordinary  day  of  election  of 
elective  auditors  shall  be  the  first  of  March, 
or  such  other  day  as  the  council,  with  the 
approval  of  the  Local  Government  Board,  from 
time  to  time  appoint. 

(2.)  The  ordinary  day  of  election  of  revising 
assessors  shall  be  the  first  of  March. 

(3.)  If  the  election  of  elective  auditors  and 
that  of  revising  assessors  are  held  at  the  same 
time,  then  at  the  poll  one  voting  paper  only 
shall  be  used  by  any  person  voting.  The 
names  of  the  candidates  for  the  respective 
offices  shall  be  therein  separate,  and  dis- 
tinguished so  as  to  show  the  office  for  which 
each  is  a  candidate,  and  the  provisions  of  the 
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Balloti  Act,  1872,  shall  be  varied  accordingly ; 
but  in  the  counting  of  the  votes  every  voting 
paper  shall  be  deemed  to  be  a  separate  voting 
paper  in  respect  of  each  office,  and  any  ob- 
jections thereto  shall  be  considered  and  dealt 
with  accordingly. 

(4.)  An  elector  shall  not  vote  for  more  than 
one  person  to  be  elective  auditor  or  revising 
assessor. 

(5.)  Elections  of  elective  auditors  and  of 
revising  assessors  shall  be  held  at  the  town 
hall  or  some  one  other  convenient  place  ap- 
pointed by  the  mayor. 

(6.)  Save  as  in  this  section  provided,  all  the 
provisions  of  this  Act  with  respect  to  the 
nomination  and  election  of  councillors  for  a 
borough  not  having  wards  shall  apply  to  the 
nomination  and  election  of  elective  anditors 
and  revising  assessors. 

Supplemental  and  Exceptional  Provieione. 

63.  For  all  purposes  connected  with  and 
having  reference  to  the  right  to  vote  at 
municipal  elections  words  in  this  Act  im- 
porting the  masculine  gender  include  women. 

64.  The  council  may  divide  the  borough  or 
-any  ward  into  polling  districts,  and  thereupon 
the  overseers  shall,  as  far  as  practicable,  make 
out  the  parish  burgess  lists  so  as  to  divide  the 
names  in  conformity  with  the  polling  districts. 

65.  Any  notice  required  to  be  given  in  con- 
nexion with  a  municipal  election  may,  as  to 
elective  auditors  and  revising  assessors,  be 
'Comprised  in  one  notice,  and  may,  as  to  ward 
elections,  comprise  matter  necessary  for  several 
wards. 

66. — (1.)  On  a  casual  vacancy  in  a  corporate 
office,  the  election  shall  be  held  within  fourteen 
days  after  notice  in  writing  of  the  vacancy  has 
been  given  to  the  mayor  or  town  clerk  by  two 
burgesses. 

(2.)  Where  the  office  vacant  is  that  of  mayor, 
the  notice  of  the  meeting  for  the  election  shall 
be  signed  by  the  town  clerk. 

(3.)  In  other  cases  the  day  of  election  shall 
be  fixed  by  the  mayor. 

67. — (1.)  If  the  mayor  is  dead,  or  is  absent 
or  otherwise  incapable  of  acting  in  the  exe- 
cution of  his  powers  and  duties  as  to  elections 
under  this  Act,  the  council  shall  forthwith 
choose  an  alderman  to  execute  those  powers 
and  duties  in  the  place  of  the  mayor. 

(2.)  In  case  of  the  illness,  absence,  or  in- 
capacity to  act  of  the  alderman  assigned  to  be 
returning  officer  at  a  ward  election,  the  mayor 
may  appoint  to  act  in  his  stead  another  alder- 
man, or,  if  the  number  of  aldermen  does  not 


exceed  the  number  of  wards,  a  conncillor  not 
being  a  councillor  for  that  ward,  and  not  being 
enrolled  in  the  ward  roll' for  that  word. 

68.  If  a  person  is  elected  councillor  in  more 
than  one  ward,  he  shall,  within  three  days 
after  notice  thereof,  choose,  by  writing  signed 
by  him  and  delivered  to  ^e  town  clerk,  or 
in  his  default  the  mayor  shaU,  within  three 
days  after  the  time  for  choice  baa  expired, 
declare,  for  which  of  those  wards  he  afaall 
serve,  and  the  choice  or  declaration  ehall  be 
conclusive. 

69.  A  municipal  election  shall  not  be  held 
in  any  church,  chapel,  or  other  place  of  public 
worship. 

70. — (1.)  If  a  municipal  election  ia  not  held 
on  the  appointed  day  or  within  the  appointed 
time,  it  may  be  held  on  the  day  next  after  thai 
day  or  the  expiration  of  that  time. 

(2.)  If  a  municipal  election  is  not  held  on 
the  appointed  day  or  within  the  appointed 
time,  or  on  the  day  next  after  that  day  or 
the  expiration  of  that  time,  or  becomes  void, 
the  municipal  corporation  shall  not  thereby  be 
dissolved  or  be  disabled  from  electing,  bnt  the 
High  Court  may,  on  motion,  grant  a  mandamu 
for  the  election  to  be  held  on  a  day  appointed 
by  the  court. 

(3.)  Thereupon  public  notice  of  the  election 
shall,  by  such  person  as  the  court  directs,  be 
fixed  on  the  town  hall,  and  shall  be  kept  so 
fixed  for  at  least  six  days  before  the  day 
appointed  for  the  election;  and  in  all  other 
respects  the  election  shall  be  conducted  as 
directed  by  this  Act  respecting  ordinaiy 
elections. 

71. — (1.)  If  a  parish  burgess  list  is  not  made 
or  revised  in  due  time,  the  corresponding  part 
of  the  burgess  roll  in  operation  before  the  time 
appointed  for  the  revision  shall  be  the  parish 
burgess  list  until  a  burgess  list  for  the  parish 
has  been  revised  and  become  part  of  the 
burgess  roll. 

(2.)  If  a  burgess  roll  is  not  made  in  doe 
time,  the  buf gess  roll  in  force  before  the  time 
appointed  for  the  revision  shall  continue  in 
force  until  the  new  burgess  roll  is  made. 

72.  An  election  shall  not  be  invalidated  by 
non-compliance  with  the  rules  in  the  Third 
Schedule,  or  mistake  in  the  use  of  the  forms  in 
the  Eighth  Schedule,  if  it  appears  to  the  court 
having  cognizance  of  the  question  that  the 
election  was  conducted  in  accordance  with  the 
principles  laid  down  in  the  body  of  this  Act 

73.  Every  municipal  election  not  called  in 
question   within    twelve    months   after   the 
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election,  either  by  election  petition  or  by  in- 
formation in  the  nature  of  a  quo  warranto, 
shall  be  deemed  to  have  been  to  all  intents  a 
good  and  Talid  election. 

74. — (1.)  If  any  person  forges  or  frandulently 
defaces  or  frandulently  destroys  any  nomina- 
tion paper,  or  delivers  to  the  town  clerk  any 
forged  nomination  paper,  knowing  it  to  be 
forged,  he  shall  be  guilty  of  a  misaemeanour, 
and  shall  be  liable  to  imprisonment  for  any 
term  not  exceeding  six  months,  with  or 
without  hard  labour. 

(2.)  An  attempt  to  commit  any  such  offence 
shall  be  punishable  as  the  offence  is  punishable. 

75. — (1.)  If  a  mayor  or  revising  assessor 
neglects  or  refuses  to  revise  a  parish  burgess 
list,  or  a  mayor  or  alderman  neglects  or 
refuses  to  conauct  or  declare  an  election,  as 
required  by  this  Act,  he  shall  for  every  such 
offence  be  liable  to  a  fine  not  exceeding  one 
hundred  pounds,  recoverable  by  action. 
(2.)  If- 

(o.)  An  overseer  neglects  or  refuses  to  make, 
sign,  or  deliver  a  parish  burgess  list,  as 
required  by  this  Act ;  or 
(&.)  A    town    clerk    neglects  or  refuses  to 
receive,    print,     and   publish,    a    parish 
burgess  list  or  list  of  claimants  or  respon- 
dents, as  required  by  this  Act ;  or 
(c.)  An  overseer  or  town  clerk  refuses  to 
allow  any  such  list  to  be  inspected  by  a 
person  having  a  right  thereto ; 
he  shall  for  every  such  neglect  or  refusal  be 
liable  to  a  fine  not  exceeding  fifty  pounds, 
recoverable  by  action. 

(3.)  An  action  under  this  section  shall  not 
lie  after  three  months  fVom  the  neglect  or 
refusal  A  moiety  of  any  fine  recovered 
therein  shall,  after  payment  of  the  costs  of 
action,  be  paid  to  the  plaintiff. 

76.— (1.)  If  the  Ballot  Act,  1872,  ceases  to  be 
in  force,  so  much  of  this  Act  as  directs  that 
the  poll  at  a  contested  election  of  councillors 
shall  be  conducted  as  the  poll  at  a  contested 
parliamentary  election  is  oy  the  Ballot  Act, 
1872,  directed  to  be  conducted,  and  as  applies 
provisions  of  the  Ballot  Act,  1872,  to  a  poll  at 
a  contested  election  of  councillors,  shall  forth- 
with cease  to  be  in  force,  and  thereupon  the 
enactments  in  Part  lY.  of  the  Third  Schedule 
shall  revive  and  be  in  force. 

(2.)  But  this  cesser  and  revivor  shall  not 
affect  any  act  done,  right  acquired,  or  liability 
or  fine  incurred,  or  the  institution  or  prosecu- 
tion to  its  termination  of  any  proceeding  in 
respect  of  any  such  right,  liabili^,  or  fine. 
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PAET  IV. 

COHKUPT  PbACTICES  AND  ELECTION  PeHTIONS. 

Corrupt  Prctdices, 

77.  In  this  Part— 
"  Bribery,"  "  treating,"  "  undue  influence, 

and  **  personation, '*  include  respectively  any- 
thing done  before,  at,  after,  or  with  respect  to 
a  municipal  election,  which  if  done  before,  at, 
after,  or  with  respect  to  a  parliamentary  elec- 
tion would  make  the  person  doing  the  same 
liable  to  any  penalty,  punishment,  or  disquali- 
fication for  bribery,  treating,  undue  influence, 
or  personation,  as  the  case  may  be,  under  any 
Act  for  the  time  being  in  force  with  respect  to 
parliamentary  elections : 

"Corrupt  practice"  means  bribery,  treat- 
ing, undue  influence,  or  personation : 

"Candidate"  means  a  person  elected,  or 
havinff  been  nominated,  or  having  declared 
himself  a  candidate  for  election,  to  a  corporate 
office: 

"  Canvasser  "  means  any  person  who  solicits 
or  persuades,  or  attempts  to  persuade,  any 
person  to  vote  or  to  abstain  from  voting  at  a 
municipal  election,  or  to  vote  or  to  abst'tin 
from  voting  for  a  candidate  at  a  municipal 
election : 

"  Voter  "  means  a  burgess  or  a  person  who 
votes  or  claims  to  vote  at  a  municipal  election : 

"  Election  court "  means  a  court  constituted 
under  this  Part  for  the  trial  of  an  election 
petition : 

"  Municipal  election  petition  "  or  "  election 
petition"  means  a  petition  under  this  Part 
complaining  of  an  undue  municipal  election : 

"  Parliamentary  election  petition  "  means  a 
petition  under  the  Parliamentary  Elections 
Act,  1868 : 

•*  Prescribed  "  means  prescribed  by  general 
rules  made  under  this  Part : 

"  Borough  "  and  "  election  "  when  used  with 
reference  to  a  petition  mean  the  borough  and 
election  to  which  the  petition  relates. 

78.  A  person  guilty  of  a  corrupt  practice  at 
a  municipal  election  shall  be  liable  to  the  like 
actions,  prosecutions,  penalties,  forfeitures,  and 

Eunishments  as  if  the  corrupt  practice  had 
een  committed  at  a  parliamentary  election. 

79. — (1.)  Where  it  is  found  by  the  report  of 
an  election  court  that  a  corrupt  practice  has 
been  committed  by  or  with  the  knowledge  and 
consent  of  a  candidate  at  a' municipal  election, 
that  candidate  shall  be  deemed  to  have  been 
personally  guilty  of  a  corrupt  practice  at  the 
election,  and  his  election,  if  he  has  been  elected, 
shall  be  void ;  and  he  shfdl  (whether  elected  or 
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not)  during  seven  years  from  the  date  of  the 
report  be  subject  to  the   following  disquali- 
fications : 
He  shall  be  incapable  of — 
(a.)  Holding  or  exercising  any  corporate 
office  or  municipal  franchise,   or  being 
enrolled  or  voting  as  a  burgess : 
(&.)  Acting  as  a  justice  or  holding  any 

judicial  office: 
(c.)  Being  elected  to  or  sitting  or  voting 

in  Parliament: 
(d.)  Being  registered  or  voting  as  a  par- 
liamentary voter : 
(e.)  Being  employed  by  a  candidate  in  a 

parliamentary  or  municipal  election : 
(/.}  Acting  as  overseer  or  as  guardian  of 
the  poor. 

(2.)  K  any  person  is  on  indictment  or 
information  found  guilty  of  a  corrupt  practice 
at  a  municipal  election,  or  is  in  any  action 
or  proceeding  adjudged  to  pay  a  penalty  or 
forfeiture  for  a  corrupt  practice  at  a  municipal 
election,  he  shall,  whether  he  was  a  candidate 
at  the  election  or  not,  be  subject  during  seven 
years  from  the  date  of  the  conviction  or  judg- 
ment to  all  the  disqualifications  mentioned  in 
this  section. 

(3.)  If  after  a  person  has  become  disqualified 
under  this  Part  any  witness  on  whose  testi- 
mony he  has  become  disqualified  is,  on  his 
prosecution,  convicted  of  perjury  in  respect  of 
that  testimony,  the  High  Court  may,  on 
motion,  and  on  proof  that  the  disqualification 
was  procured  by  means  of  that  perjury,  order 
that  the  disqualification  shall  cease. 

80.  If  it  is  found  by  an  election  court  that  a 
candidate  has  by  an  agent  been  guilty  of  a 
corrupt  practice  at  a  municipal  election,  or 
that  any  ofience  against  this  Part  has  been 
committed  at  a  municipal  election  by  a  candi- 
date, or  by  an  agent  for  a  candidate  with  the 
candidate  s  knowledge  and  consent,  the  can- 
didate shall  during  the  period  for  which  he 
was  elected  to  serve,  or  for  which,  if  elected, 
he  might  have  served,  be  disqualified  for 
being  elected  to  and  for  holding  any  cor- 
porate office  in  the  borough,  and  if  he  was 
elected  his  election  shall  be  void. 

81.  A  municipal  election  shall  be  wholly 
avoided  by  such  g:eneral  corruption,  bribery, 
treating,  or  intimidation  at  tae  election  as 
would  by  the  common  law  of  Parliament  avoid 
a  parliamentary  election. 

82. — (1.)  A  burgess  of  a  borough  shall  not  be 
retained  or  employed  for  payment  or  reward 
by  or  on  behalf  of  a  candidate  at  a  municipal 


election  for  that  borough  or  any  ward  thereof 
as  a  canvasser  for  the  purposes  of  the  election. 

(2.)  If  any  pjerBon  is  retained  or  employed 
in  contravention  of  this  prohibition,  that 
person  and  also  the  person  by  whom  he  is 
retained  or  employed  shall  be  guilty  of  an 
ofience  against  thie  Part,  and  shall  be  liable 
on  summary  conviction  to  a  fine  not  exceeding 
ten  pounds. 

(3.)  An  agent  or  canvasser  retained  or  em- 
ployed for  payment  or  reward  for  any  of  the 
purposes  of  a  municipal  election  shall  not  vote 
at  the  election,  and  if  he  votes  be  shall  be 
guilty  of  an  ofience  against  this  Part,  and 
shall  be  liable  on  summary  conviction  to  a  fine 
not  exceeding  ten  x)ounds. 

83.  If  a  candidate  or  an  agent  for  a  can£- 
date  pays  or  agrees  to  pay  any  money  on 
account  of  the  conveyance  of  a  voter  to  or  from 
the  poll,  he  shall  be  guilty  of  an  ofience  against 
this  Part,  and  shall  be  liable  on  snmmary  con- 
viction to  a  fine  not  exceeding  five  pounds. 

84. — (1.)  The  costs  and  expenses  of  a  ijrose- 
cutor  and  his  witnesses  in  tne  prosecution  of 
any  person  for  bribery,  undue  infiuence,  or 
personation  at  a  municipal  election,  with  com- 
pensation for  trouble  and  loss  of  time,  shall, 
unless  the  court  otherwise  directs,  be  allowed, 
paid,  and  borne  as  in  cases  of  felonv. 

(2.)  The  clerk  of  the  peace  of  the  borough, 
or,  if  there  is  none,  of  the  countv  in  which  the 
borough  is  situate,  shall,  if  so  directed  by  an 
election  court,  prosecute  any  person  for  briboy, 
undue  influence,  or  personation  at  the  election 
in  respect  of  which  the  court  acts,  or  sue  or 

Eroceed  against  any  person  for  penalties  for 
riber}',    treating,    undue  influence,  or  any 
ofience  against  this  part  at  the  election. 

85.  The  votes  of  persons  in  respect  of  whom 
any  corrupt  practice  is  proved  to  have  been 
committed  at  a  municipal  election  shall  be 
struck  off*  on  a  scrutiny. 

86.  The  enactments  for  the  time  being  in 
force  for  the  detection  of  personation  and  for 
the  apprehension  of  persons  charged  with  per- 
sonation at  a  parliamentary  election  snail 
apply  in  the  case  of  a  mimicipal  election. 

Election  PetUtons. 

87. — (1.)  A  municipal  election  may  be 
questioned  by  an  election  petition  on  the 
ground — 

(a.)  That  the  election  was  as  to  the  borongfa 
or  ward  wholly  avoided  by  general  bril>ery, 
treating,  undue  infiuence,  or  personation ; 
or 
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(h.)  That  the  electioniras  ayoided  by  corrupt 
practices  or  offences  against  this  Part 
committed  at  the  election ;  or 

(c)  That  the  person  whose  election  is 
questioned  was  at  the  time  of  the  election 
disoualified ;  or 

(cL)  Tnat  he  was  not  duly  elected  by  a  ma- 
jority of  lawful  votes. 

(2.)  A  municipal  election  shall  not  be 
questioned  on  any  of  those  grounds  except  by 
an  election  petition. 

88. — (1.)  An  election  petition  may  be  pre- 
sented either  by  four  or  more  persons  who 
voted  or  bad  a  ri^ht  to  vote  at  the  election  or 
by  a  person  alleging  himself  to  have  been  a 
candidate  at  the  election. 

(2.)  Any  person  whose  election  is  questioned 
by  the  petition,  and  any  returning  officer  of 
whose  conduct  a  petition  complains,  may  be 
made  a  respondent  to  the  petition. 

(8.)  The  petition  shall  be  in  the  prescribed 
form  and  shall  be  signed  by  the  petitioner,  and 
shall  be  presented  in  the  prescribed  manner 
to  the  Bigh  Court  in  the  Queen's  Bench 
Division,  and  the  prescribed  officer  shall  send 
a  cop^r  thereof  to  the  town  clerk,  who  shall 
forthwith  publish  it  in  the  borough. 

(4.)  It  shall  be  presented  within  twenty-one 
days  after  the  day  on  which  the  election  was 
held,  except  that  if  it  complains  of  the  election 
on  the  ground  of  corrupt  practices,  and  specifi- 
cally alleges  that  a  pajrment  of  money  or  other 
reward  has  been  maae  or  promised  since  the 
election  by  a  person  elected  at  the  election,  or 
on  his  account  or  with  his  privity,  in  pursuance 
or  furtherance  of  such  corrupt  practices,  it 
may  be  presented  at  any  time  within  twenty- 
eight  days  after  the  date  of  the  alleged  pay- 
ment or  promise,  whether  or  not  any  other 
petition  against  that  person  has  been  pre- 
viously presented  or  tried. 

89. — (1.)  At  the  time  of  presenting  an 
election  petition  or  within  three  days  after- 
wards, the  petitioner  shall  give  security  for  all 
costs,  charges,  and  expenses  which  may 
become  payable  by  him  to  any  witness  sum- 
moned on  his  behalf,  or  to  any  respondent. 

(2.)  The  security  shall  be  to  such  amount, 
not  exceeding  five  hundred  pounds,  as  the 
High  Court,  or  a  Judge  thereof,  on  summons, 
directs,  and  shall  be  given  in  the  prescribed 
manner,  either  by  a  deposit  of  money,  or  by 
recognisance  entered  into  by  not  more  than 
four  sureties,  or  partly  in  one  way  and  partly 
in  the  other. 

(3.)  Within  five  days  after  the  presentation 
of  the  petition  the  petitioner  shall  in  the  pre- 
scribed manner  serve  on  the  respondent  a 
notice  of  the  presentation  of  t^e  petition,  and 


of  the  nature  of  the  proposed  security,  and  a 
copy  of  the  petition. 

(4.)  Within  five  days  after  service  of  the 
notice  the  respondent  may  object  in  writing 
to  any  recognisance  on  the  ground  that  any 
surety  is  insufficient  or  is  dead,  or  cannot  be 
found  or  ascertained  for  want  of  a  sufficient 
description  in  the  recognisance,  or  that  a 
person  named  in  the  recognisance  has  not  duly 
acknowledged  the  same. 

(5.)  An  objection  to  a  recognisance  shall  be 
decided  in  the  prescribed  manner. 

(6.)  If  the  objection  is  allowed,  the  petitioner 
may,  within  a  further  prescribed  time  not 
exceeding  five  days,  remove  it  by  a  deposit  in 
the  prescribed  manner  of  such  sum  of  money 
as  will,  in  the  opinion  of  the  court  or  officer 
havinjg  cognisance  of  the  matter,  make  the 
security  sufficient. 

(7.)  If  no  security  is  given,  as  prescribed,  or 
any  objection  is  allowed  and  is  not  removed,  as 
aforesaid,  no  further  proceedings  shall  be  had 
on  the  petition. 

90.  On  the  expiration  of  the  time  limited  for 
making  objections,  or,  after  objection  made, 
on  the  objection  being  disallowed  or  removed, 
whichever  last  happens,  the  petition  shall  be 
at  issue. 

91. — (1.)  The  prescribed  officer  shall  ap  soon 
as  may  be  make  a  list,  in  this  Act  referred  to 
as  the  municipal  election  list,  of  all  election 
petitions  at  issue,  placing  them  in  the  order  in 
which  they  were  presented,  and  shall  keep  at 
his  office  a  copy  of  this  list,  open  to  inspection 
in  the  prescribed  manner. 

(2.)  The  petitions  shall,  as  far  as  con- 
veniently may  be,  be  tried  in  tfao  order  in 
which  they  stand  in  the  list. 

'(3.)  Two  or  more  candidates  may  bo  made 
respondents  to  the  same  petition,  and  their 
cases  may  bo  tried  at  the  same  time,  but  for 
the  purposes  of  this  Part  the  petition  shall  be 
deemed  to  be  a  separate  petition  against  each 
respondent. 

(4.)  Where  more  petitions  than  one  are  pre- 
sented relating  to  the  same  election,  or  to 
elections  held  at  the  same  time  for  difierent 
wards  of  the  same  borough,  they  shall  be 
bracketed  together  in  the  list  as  one  petition, 
but  shall,  unless  the  High  Court  otherwise 
directs,  stand  in  the  list  in  the  place  where  the 
last  of  them  would  have  stooa  if  it  had  been 
the  only  petition  relating  to  that  election. 

92. — (1.)  An  election  petition  shall  be  tried 
by  an  election  court  consisting  of  a  barrister 
qualified  and  appointed  as  in  this  section 
provided,  without  a  jury. 

(2.)  A  barrister  shall  not  be  qualified  to  con- 
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stitate  an  election  conrt  if  he  is  of  less  than 
fifteen  years  standing,  or  is  a  member  of  the 
Commons  House  of  Parliament,  or  holds  any 
office  or  place  of  profit  under  the  Cro?m,  other 
than  that  of  recorder. 

(3.)  A  barrister  shall  not  be  qualified  to  con- 
stitute an  election  court  for  trial  of  an  election 
petition  relating  to  any  borough  for  which  he 
IS  recorder,  or  in  which  he  resides,  or  which  is 
included  in  a  circuit  of  Her  Majesty's  judges 
on  which  he  practises  as  a  barrister. 

(4.)  As  soon  as  may  be  after  a  municipal 
election  list  is  made  out  the  prescribed  officer 
shall  send  a  copy  thereof  to  each  of  the  judges 
for  the  time  being  on  the  rota  for  the  trial  of 
parliamentary  election  petitions ;  and  those 
judges  or  two  of  them  snail  forthwith  deter- 
mine the  number  of  barristers,  not  ezceedine 
five  at  any  one  time,  necessary  to  be  appointed 
for  the  trial  of  the  election  petitions  at  issue, 
and  shall  appoint  that  number  accordingly  as 
commissioners  under  this  Part,  and  shall 
assign  the  petitions  to  be  tried  by  each. 

(5.)  If  a  commissioner  to  whom  the  trial  of 
a  petition  is  assigned,  dies,  or  declines  or 
becomes  incapable  to  act,  the  said  judges  or 
two  of  them  ma^  assign  the  trial  to  be  con- 
ducted or  contmued  by  any  other  of  the 
commissioners  appointed  under  this  section. 

(6.)  The  election  court  shall  for  the  purposes 
of  the  trial  hare  the  same  powers  and  pri- 
yileges  as  a  judge  on  the  trial  of  a  parlia- 
mentary election  petition,  except  that  any  fine 
or  order  of  committal  by  the  court  may  on 
motion  by  the  person  aggrieved  be  discharged 
or  varied  by  the  High  Court,  or  in  vacation  by 
a  judge  thereof,  on  such  terms,  if  any,  as  the 
High  Court  or  judge  thinks  fit. 

93. — (1.)  An  election  petition  shall  be  tried 
in  open  conrt,  and  notice  of  the  time  and 
place  of  trial  shall  be  given  in  the  prescribed 
manner  not  less  than  seven  days  before  the  day 
of  trial. 

(2.)  The  place  of  trial  shall  be  within  the 
borough,  except  that  the  High  Court  may,  on 
being  satisfied  that  special  circumstances 
exist  rendering  it  desirable  that  the  petition 
should  be  tried  elsewhere,  appoint  some  other 
convenient  place  for  the  trial. 

(3.)  The  election  court  may  in  its  discretion 
adjourn  the  trial  from  time  to  time,  and  from 
any  one  place  to  any  other  place  within  the 
borough  or  place  where  it  is  held. 

(4.)  At  the  conclusion  of  the  trial  the 
election  court  shall  determine  whether  the 
person  whose  election  is  complained  of,  or  any 
and  what  other  person,  was  duly  elected,  or 
whether  the  election  was  void,  and  shall  forth- 
with certify  in  writing  the  determination  to 


the  High  Court,  and  the  determination  bo 
certified  shall  be  final  to  all  intents  as  to  the 
matters  at  issue  on  the  petition. 

(5.)  Where  a  charge  is  made  in  a  petition  of 
any  corrupt  practice  or  oflTenoe  against  this 
Part  having  been  committed  at  the  election 
the  court  shall,  in  addition  to  the  certificate, 
and  at  the  same  time,  report  in  writing  to  the 
High  Court  as  foUows : 
(a.)  Whether  any  corrupt  practice  or  offence 
against  this  Part  has  or  has  not  been 
proved  to  have  been  committed  by  or 
with  the  knowledge  and  consent  of  any 
candidate  at  the  election,  and  the  natore 
of  the  corrupt  practice  or  ofiTence ; 
(b.)  The  names  of  all  persons  (if  any)  prored 
at  the  trial  to  have  been  gnil^  of  anv 
corrupt  practice  or  offence  against  this 
Part; 
(c.)  Whether  any  corrupt  practices  have,  or 
whether  there  is  reason  to  believe  that 
any  corrupt  practices  have,  extensively 
prevailed  at  the  election  in  the  b<nroDgh  or 
in  any  ward  thereof. 
(6.)  The  election  court  may  at  the  same  time 
make  a  special  report  to  the  High  Court  as  to 
any  matters  arising  in  the  course  of  the  trial, 
an  account  of  which  ought,  in  the  Judgment  of 
the  election  court,  to  be  submitted  to  the  High 
Court. 
(7.)  If,  on  the  application  of  any  party  to  a 

S^tition  made  in  the  prescribed  manner  to  the 
igh  Court,  it  appears  to  the  High  Court 
that  the  case  raised  by  the  petition  can  be 
conveniently  stated  as  a  special  case,  the  High 
Court  may  direct  the  same  to  be  stated  accord- 
ingly, and  any  such  special  case  shall  be  heard 
before  the  Hieh  Court,  and  the  decision  of  the 
High  Court  shall  be  final. 

(o.)  If  it  appears  to  the  election  court  on  the 
trial  of  a  petition  that  an^  question  of  law  as 
to  the  admissibility  of  evidence,  or  otherwise, 
requires  further  consideration  by  the  High 
Court,  the  election  conrt  may  postpone  ue 
granting  of  a  certificate  until  the  question  has 
been  determined  by  the  High  Conrt,  and  for 
this  purpose  may  reserve  any  such  anestion, 
as  questions  may  be  reserved  by  a  jaoge  on  a 
trial  at  nisi  prius. 

(9.)  On  the  trial  of  a  petition,  unless  the 
election  court  otherwise  directs,  any  charge  of 
a  corrupt  practice  or  offence  against  this  Part 
may  be  gone  into,  and  evidence  in  relation 
thereto  received  before  any  proof  has  been 
given  of  agency  on  behalf  of  any  candidate  in 
respect  of  the  corrupt  practice  or  offence. 

(10.)  On  the  trial  of  a  petition  complaining 
of  an  undue  election  ana  claiming  the  office 
for  some  person,  the  respondent  may  giro 
evidence  to  prove  that  that  person  was  not 
duly  elected,  in  the  same  manner  as  if  he  had 
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presented  a  petition  against  the  election  of 
that  person. 

(11.)  The  trial  of  a  petition  shall  be  pro- 
ceeded with  notwithstanding  that  the  respon- 
dent has  ceased  to  hold  the  office  his  election 
to  which  is  questioned  by  the  petition. 

(12.)  A  copy  of  any  certificate  or  report 
made  to  the  High  Court  on  the  trial  of  a 
petition,  and,  in  the  case  of  a  decision  by  the 
High  Court  on  a  special  case,  a  statement  of 
the  decision,  shall  oe  sent  by  the  High  Court 
to  the  Secretary  of  State. 

(13.)  A  copy  of  any  such  certificate  and  a 
statement  of  any  such  decision  shall  also  be 
certified  by  the  High  Court,  under  the  hands 
of  two  or  more  judges  thereof,  to  the  town 
clerk  of  the  borough. 

94. — (1.)  Witnesses  at  the  trial  of  an  election 
petition  shall  be  summoned  and  sworn  in  the 
same  manner,  as  nearly  as  circumstances 
admit,  as  witnesses  at  a  trial  at  nisi  prius, 
and  shall  be  liable  to  the  same  penalties  for 
perjury. 

(2.)  On  the  trial  the  election  court  may,  by 
order  in  writing,  require  any  person  who 
appears  to  the  court  to  have  been  concerned 
in  the  election  to  attend  as  a  witness,  and  any 
person  refusing  to  obey  the  order  shall  be 
guilty  of  contempt  of  court. 

(3.)  The  court  may  examine  any  person  so 
required  to  attend  or  being  in  coiu*t  although 
he  is  not  called  and  examined  by  any  party  to 
the  petition. 

(4.)  A  witness  may,  after  his  examination 
by  the  court,  be  cross-examined  by  or  on 
behalf  of  the  petitioner  and  respondent  or 
either  of  them. 

(5.)  A  witness  on  an  election  petition  shall 
not  be  excused  &om  answering  any  question 
relating  to  a  corrupt  practice  or  offence 
against  this  Part  committed  at  or  connected 
with  the  election  on  the  ground  that  the 
answer  thereto  may  criminate  or  tend  to 
criminate  him ;  but  if  he  answers  it  he  shall 
be  entitled  to  receive  from  the  court  a  certi- 
ficate stating  that  he  was  on  his  examination 
required  by  the  court  to  answer  questions  the 
answers  whereto  criminated  or  tended  to 
criminate  him,  and  that  he  answered  all  such 
qoestions. 

(6.)  If  any  information,  indictment,  or  action 
is  at  any  time  thereafter  pending  against  the 
witness  in  any  court  for  any  corrupt  practice 
or  offence  against  this  Part  committed  at  or 
in  relation  to  the  election  before  the  time  of 
giving  his  evidence,  that  court  shall,  on  pro- 
duction and  proof  of  the  certificate,  stay  the 
proceedings,  and  may,  in  its  discretion,  award 
to  him  such  costs  as  he  has  been  put  to 
therein. 


(7.)  The  giving  of  or  refusal  to  give  any 
such  certificate  by  the  election  court  shall  be 
final  and  conclusive. 

(8.)  A  statement  made  bv  any  person  in 
answer  to  a  question  put  to  him  by  or  before 
an  election  court  shall  not,  except  in  cases  of 
indictment  for  perjury,  be  admissible  in  evi- 
dence in  any  proceeding,  civil  or  criminal. 

(9.)  The  reasonable  expenses  incurred  by 
any  person  in  appearing  to  give  evidence  at 
the  trial  of  an  election  petition,  according  to 
the  scale  allowed  to  witnesses  on  the  trial  of 
civil  actions  at  the  assizes,  may  be  allowed  to 
him  by  a  certificate  of  the  election  court  or  of 
the  prescribed  officer,  and  if  the  witness  was 
called  and  examined  by  the  court,  shall  be 
deemed  part  of  the  expenses  of  providing  a 
court,  but  otherwise  shall  be  deemed  costs  of 
the  petition. 

95. — (1.)  A  petitioner  shall  not  withdraw  an 
election  petition  without  the  leave  of  the 
election  court  or  High  Court  on  special  appli- 
cation, made  in  the  prescribed  manner,  and  at 
the  prescribed  time  and  place. 

(2.)  The  application  shall  not  be  made  xmtil 
the  prescribea  notice  of  the  intention  to  make 
it  has  been  given  in  the  borough. 

(3.)  On  the  hearing  of  the  application  any 
person  who  might  have  been  a  petitioner  in 
respect  of  the  election  may  apply  to  the  court 
to  be  substituted  as  a  petitioner,  and  the 
court  may,  if  it  thinks  fit,  substitute  him 
accordingly. 

(4.)  If  the  proposed  Tifithdrawal  is  in  the 
opinion  of  the  court  induced  by  any  corrupt 
bargain  or  consideration,  the  court  may  by 
order  direct  that  the  security  given  on  behalf 
of  the  original  petitioner  shall  remain  as 
security  for  any  costs  that  may  be  incurred  by 
the  substituted  petitioner,  and  that  to  the 
extent  of  the  sum  named  in  the  security,  the 
original  petitioner  and  his  sureties  shall  be 
liable  to  pay  the  costs  of  the  substituted 
petitioner. 

(5.)  If  the  court  docs  not  so  direct,  then 
security  to  the  same  amount  as  would  be  re- 
quired in  the  case  of  a  new  petition,  and 
subject  to  the  like  conditions,  snail  be  given 
on  behalf  of  the  substituted  petitioner  before 
he  proceeds  with  his  petition  and  within  the 
prescribed  time  after  the  order  of  substitution. 

(6.)  Subject  as  aforesaid,  a  substituted  peti- 
tioner shall,  as  nearly  as  may  be,  stand  in  the 
same  position  and  be  subject  to  the  same 
liabilities  as  the  original  petitioner. 

(7.)  If  a  petition  is  withdrawn,  the  peti- 
tioner shall  oe  liable  to  pay  the  costs  of  the 
respondent. 

(o.)  Where  there  are  more  petitioners  than 
one,  an  application  to  withdraw  a  petition 
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shall  not  be  made  except  with  the  consent  of 
all  the  petitioners. 

96. — (1.)  An  election  petition  shall  be 
abated  by  the  death  of  a  sole  petitioner  or  of 
the  survivor  of  several  petitioners. 

(2.)  The  abatement  of  a  petition  shall  not 
affect  the  liability  of  the  petitioner  or  of  any 
other  person  to  the  payment  of  costs  previously 
incurred. 

(3.)  On  the  abatement  of  a  petition  the  pre- 
scribed notice  thereof  shall  be  given  in  the 
borough,  and,  within  the  prescribed  time  after 
the  notice  is  given,  any  person  who  might 
have  been  a  petitioner  in  respect  of  the  elec- 
tion may  apply  to  the  election  court  or  Hi^h 
Court  in  the  prescribed  manner  and  at  the 
prescribed  time  and  place  to  bo  substituted  as 
a  petitioner ;  and  the  court  may,  if  it  thinks 
fit,  substitute  him  accordingly. 

(4.)  Security  shall  be  given  on  behalf  of  a 
petitioner  so  substituted,  as  in  the  case  of  a 
new  petition. 

97. — (1.)  If  before  the  trial  of  an  election 
petition  a  respondent  other  than  a  returning 
officer — 

(a.)  Dies,  resigns,  or  otherwise  ceases  to 
hold  the  office  to  which  the  petition  relates ; 
or 

(b.)  Gives  the  prescribed  notice  that  he  does 
not  intend  to  oppose  the  petition ; 
the  prescribed  notice  thereof  shall  be  given 
in  the  borough,  and  within  the  prescribed 
time  after  the  notice  is  given  any  person  who 
might  have  been  a  petitioner  in  respect  of  the 
election  may  apply  to  the  election  court  or 
High  Court  to  bo  admitted  as  a  respondent  to 
oppose  the  petition,  and  shall  be  admitted  ac- 
cordingly, except  that  the  number  of  persons 
so  admitted  shall  not  exceed  three. 

(2.)  A  respondent  who  has  given  the  pre- 
scribed notice  that  he  does  not  intend  to 
oppose  the  petition  shall  not  be  allowed  to 
appear  or  act  as  a  party  against  the  petition  in 
any  proceedings  thereon. 

98. — (1.)  All  costs,  charges,  and  expenses  of 
and  incidental  to  the  presentation  of  an  elec- 
tion petition,  and  the  proceedings  consequent 
thereon,  except  such  as  are  by  this  Act  other- 
wise provided  for,  shall  be  defrayed  by  the 
parties  to  the  petition  in  such  manner  and 
proportions  as  the  election  court  determines ; 
and  in  particular  any  costs,  charges,  or  ex- 

Eenses  which  in  the  opinion  of  the  court  have 
een  caused  by  vexatious  conduct,  unfounded 
allegations,  or  unfounded   objections  on  the 

Sart  either  of  the  petitioner  or  of  the  respon- 
ent,  and  any  needless  expense  incurred  or 
caused  on  the  part  of  the  petitioner  or  respon- 


dent, may  be  ordered  to  be  definyed  bj  the 
parties  by  whom  it  has  been  incnrred  or 
caused,  whether  they  are  or  not  on  the  whole 
successful. 

(2.)  The  costs  may  be  taxed  in  the  pre- 
scribed manner,  but  according  to  the  same 
principles  as  costs  between  solicitor  and  client 
m  an  action  in  the  High  Court,  and  may  be 
recovered  as  the  costs  of  such  an  action,  or  as 
otherwise  prescribed. 

(3.)  If  a  petitioner  neglects  or  refuses  for 
three  months  after  demand  to  pay  to  any 
person  summoned  as  a  witness  on  Ms  behalf, 
or  to  the  respondent,  any  sum  certified  to  be 
due  to  him  for  his  coste,  charges,  and  expenses, 
and  the  neglect  or  refusal  is,  within  one  year 
after  the  demand,  proved  to  the  8atis£Mrtion 
of  the  High  Court,  every  person  who  has 
under  this  Act  entered  into  a  recognisance 
relating  to  the  petition  shall  be  held  to  have 
made  default  in  the  recognisance,  and  the 
prescribed  officer  shall  thereon  certify  the 
recognisance  to  be  forfeited,  and  it  shall  be 
dealt  with  as  a  forfeited  recognisance  relating 
to  a  parliamentary  election  petition. 

99. — (1.)  The  town  clerk  shall  provide  propw 
accommodation  for  holding  the  election  court ; 
and  any  expenses  incurred  by  him  for  the 
purposes  of  this  section  shall  be  paid  out  of 
the  borough  fund  or  borough  rate. 

(2.)  All  chief  and  head  constables,  superin- 
tendents of  police,  head-boroughs,  gaolers, 
constables,  and  bailifis  shall  give  their  assist- 
ance to  the  election  court  in  the  execution  of 
its  duties,  and  if  any  gaoler  or  officer  of  a 
prison  makes  default  in  receiving  or  detaining 
a  prisoner  committed  thereto  in  pursnance  of 
this  Part,  he  shall  be  liable  to  a  fine  not  ex- 
ceeding five  pounds  for  every  day  during  which 
the  default  continues. 

(3.)  The  election  court  may  employ  officen 
and  clerks  as  prescribed. 

(4.)  A  shorthand  writer  shall  attend  at  the 
trial  of  an  election  petition,  and  shall  be  sworn 
by  the  election  court  faithfully  and  truly  to 
take  down  the  evidence  ^ven  at  the  trial.  He 
shall  take  down  the  evidence  at  lengtii.  A 
transcript  of  the  notes  of  the  evidence  ttkk&i 
by  him  shall,  if  the  election  court  so  directs, 
accompany  the  certificate  of  the  election  court. 
His  expenses,  according  to  a  prescribed  scale, 
shall  be  treated  as  part  of  the  expenses 
incurred  in  receiving  the  court. 

100. — (1.)  The  judges  for  the  time  being  on 
the  rota  for  the  tnal  of  parliamentary  election 
petitions,  may  from  time  to  time  make,  revoke, 
and  alter  General  Rules  for  the  effeotnal  exe- 
cution of  this  Part,  and  of  the  intention  and 
object   thereof,    and   the   regulation   of  th« 
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practice,  procedure,  and  costs  of  municipal 
election  petitions,  and  the  trial  thereof,  and 
the  certifying  and  reporting  thereon. 

(2.)  All  such  rules  shall  be  laid  before  both 
Houses  of  Parliament  within  three  weeks  after 
they  are  made,  if  Parliament  is  then  sitting, 
and  if  not,  within  three  weeks  after  the  begin- 
ning of  the  then  next  session  of  Parliament, 
and  shall,  while  in  force,  haye  effect  as  if 
enacted  in  this  Act. 

(3.)  Subject  to  the  provisions  of  this  Act, 
and  of  the  rules  made  under  it,  the  principles, 
practice,  and  rules  for  the  time  being  obsorved 
m  the  case  of  parliamentary  election  petitions, 
and  in  particular  the  principles  and  rules  with 
regard  to  agency  and  evidence,  and  to  a 
scrutiny,  and  to  the  declaring  any  person 
elected  in  the  room  of  any  other  person  de- 
clared to  have  been  not  duly  elected,  shall  be 
ohserred,  as  far  as  may  be,  in  the  case  of  a 
mnnicipal  election  petition. 

(4.)  The  High  Court  shall,  subject  to  this 
Act,  have  the  same  powers,  jurisdiction,  and 
authority  with  respect  to  a  municipal  election 
petition  and  the  proceedings  thereon  as  if  the 
petition  were  an  ordinary  action  within  its 
jurisdiction. 

(5.)  The  duties  to  be  performed  by  the  pre- 
scribed officer  under  this  Part  shall  be  per- 
formed by  the  prescribed  officer  of  the  High 
Court. 

(6.)  The  general  rules  in  force  at  the  com- 
mencement of  this  Act  with  respect  to  matters 
within  this  Part  shall,  until  superseded  by  rules 
made  under  this  section,  and  subject  to  any 
amendment  thereof  by  rules  so  made,  have 
eifect,  with  the  necessary  modifications,  as  if 
made  under  this  section. 

101 — (1.)  The  remuneration  and  allowances 
to  be  paid  to  a  commissioner  for  his  services 
in  respect  of  the  trial  of  an  election  petition, 
and  to  any  officers,  clerks,  or  shorthana  writers 
employed  under  this  Part,  shall  be  fixed  by  a 
scale  made  and  varied  by  the  election  judges 
on  the  rota  for  the  trial  of  parliamentary 
election  petitions,  with  the  approval  of  the 
Treasury.  The  remuneration  and  allowances 
shall  be  paid  in  the  first  instance  by  the  Trea- 
sury, ana  shall  be  repaid  to  the  Treasury,  on 
their  certificate,  out  of  the  borough  fund  or 
borough  rate. 

(2.)  But  the  election  court  may  in  its  dis- 
cretion order  that  such  remuneration  and 
allowances,  or  the  expenses  incurred  by  a  town 
clerk  for  receiving  the  election  court,  shall 
be  repaid,  whollv  or  in  part,  to  the  Treasury 
or  the  town  clerk,  as  the  case  may  be,  in  the 
cases,  by  the  persons,  and  in  the  manner 
following  (namely) : 


(a.)  When  in  the  opinion  of  tho  election 
court  a  petition  is  frivolous  and  vexatious, 
by  the  petitioner ; 
{&.)  When  in  the  opinion  of   the  election 
court  a  respondent  has  been  personally 
guilty  of  corrupt  practices  at  the  election, 
by  that  respondent. 
(3.)  An  order  so  made  for  the  repayment  of 
any  sum  by  a  petitioner  or  respondent  may  be 
enforced  as  an  order  for  payment  of  costs ;  but 
a  deposit  made  or  security  given  under  this 
Part  shall  not  be  applied  for  any  such  repay- 
ment until  all  costs  and  expenses  payable  by 
the  petitioner  or  respondent  to  any  party  to 
the  petition  have  been  satisfied. 

102.  Where  a  candidate  who  has  been  elected 
to  a  corporate  office  is,  by  a  certificate  of  an 
election  court  or  a  decision  of  the  High  Court, 
declared  not  to  have  been  duly  elected,  acts 
done  by  him  in  execution  of  the  office,  before 
the  time  when  the  certificate  or  decision  is 
certified  to  the  town  clerk,  shall  not  be  invali- 
dated by  reason  of  that  declaration. 

103.  Where  on  an  election  petition  the 
election  of  any  person  to  a  corporate  office 
has  been  declared  void,  and  no  other  person 
has  been  declared  elected  in  his  room,  a  new 
election  shall  be  held  to  supply  the  vacancy  in 
the  same  manner  as  on  a  casual  vacancy ;  and 
for  the  purposes  of  the  election  any  duties  to 
be  performed  by  a  mayor,  alderman,  or  other 
officer,  shall,  if  he  has  been  declared  not 
elected,  be  performed  by  a  deputy,  or  other 

Eerson  who  might  have  acted  for  him  if  he  had 
een  incapacitated  by  illness. 

104.  A  person  who  has  voted  at  a  municipal 
election  by  ballot  shall  not  in  any  proceeding 
to  question  the  election  be  required  to  state 
for  whom  he  has  voted. 


PART  V. 


CoEPORATE  Property  and  Liabilities. 

Corporate  Land. 

105.  A  municipal  corporation  may  contract 
for  the  purchase  of  and  hold  any  land  not 
exceeding  in  the  whole  five  acres,  either  in  or 
out  of  the  borough,  and  thereon,  or  on  any 
land  belonging  to  or  held  in  trust  for  the 
Corporation,  may  build  a  town  hall,  council 
house,  justices*  room,  with  or  without  a  police 
station  and  cells,  or  lock-ups,  or  a  quarter  and 
petty  sessions-house,  or  an  assize  court-house, 
with  or  without  judges*  lodgings,  or  a  polling 
station,  or  any  other  building  necessary  or 
proper  for  any  purpose  of  the  borough. 
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106.  The  council  may,  with  the  approval  of 
the  Treasury,  borrow  at  interest  on  the 
security  of  any  corporate  land,  or  of  any  land 
proposed  to  be  purcnased  by  the  council  nnder 
this  Act,  or  of  the  borough  fund  or  borough 
rate,  or  of  all  or  any  of  those  securities,  such 
sums  as  the  council  from  time  to  time  think 
rec^uisite  for  the  purchase  of  land,  or  for  the 
building  of  any  building  which  the  council 
are  by  this  Act  authorized  to  build. 

107. — (1.)  Where  a  municipal  corporation 
has  not  power  to  purchase  or  acquire  land,  or 
to  hold  land  in  mortmain,  the  council  may, 
with  the  approval  of  the  Treasury,  purchase 
or  acquire  any  land  in  such  manner  and  on 
such  terms  and  conditions  as  the  Treasury 
approve,  and  the  same  may  be  conveyed  to 
ana  held  by  the  corporation  accordingly. 

(2.)  The  provisions  of  the  Lands  Clauses 
Consolidation  Acts,  1845,  1860,  and  1869, 
relating  to  the  purchase  of  land  by  agreement, 
and  to  agreements  for  sale,  and  conveyances, 
sales,  and  releases  of  any  lands  or  heredita- 
ments, or  any  estate  or  interest  therein  by 
persons  under  disability,  shall  extend  to  all 
purchases  of  land  under  this  section. 

108. — (1.)  The  council  shall  not,  unless 
authorized  by  Act  of  Parliament,  sell,  mort- 
gage, or  alienate  any  corporate  land  without 
the  approval  of  the  Treasury. 

(2.)  The  council  shall  not,  unless  authorized 
by  Act  of  Parliament,  lease  or  agree  to  lease 
any  corporate  land  without  the  approval  of  the 
Treasury,  except  as  follows  : 

(a.)  They  may  make  a  lease  or  agreement 
for  a  lease  for  a  term  not  exceeding  thirty- 
one  years  from  the  date  of  the  lease  or 
agreement,  so  that  there  be  reserved  and 
made  payable  during  the  whole  of  the 
term  such  clear  yearly  rent  as  to  the 
council  appears  reasonable,  without  any 
fine. 

(b.)  They  may  make  a  lease  or  agreement 
for  a  lease  for  a  term  not  exceeding 
seventy-five  years  from  the  date  of  the 
lease  or  agreement,  and  either  at  a  reserved 
rent  or  on  a  fine,  or  both,  as  the  council 
think  fit, — 

(i.)  Of  tenements  or  hereditaments,  the 
greater  part  of  the  yearly  value  of  which, 
at  the  aate  of  the  lease  or  a^eement, 
consists  of  any  building  or  buildings ;  or 

(ii.)  Of  land  proper  for  the  erection  of  any 
houses  or  other  buildings  thereon,  with  or 
without  gardens,  yards,  curtilages,  or 
other  appurtenances  to  be  used  therewith ; 
or 

(iii.)  Where  the  lessee  or  intended  lessee 
agrees  to  erect  a  building  or  buildings 


thereon  of  greater  yearly  value  than  the 
land, — of  land  proper  for  gardens,  yards, 
curtilages  or  other  appurtenances  to  be 
used  with  any  other  house  or  other  baOd- 
ing  erected  or  to  be  erected  on  any  such 
land,  belonging  either  to  the  corporation 
or  to  any  other  proprietor,  or  proper  for 
any  other  purpose  calculated  to  afford 
convenience  or  accommodation  to  the 
occupiers  of  any  such  house  or  building. 

109.  The  council  may,  with  the  approval  of 
the  Treasury,  dispose  of  any  corporate  land 
either  by  way  of  absolute  sale,  or  by  way  of 
exchange,  mortgage,  charge,  demise,  lease,  or 
otherwise,  in  such  manner  and  on  ench  terms 
and  conditions  as  the  Treasury  approve. 

110.  In  the  following  cases, — 

(a.)  Where  a  body  corporate  of  a  borough 
was  on  the  fifth  of  June  one  thousand  ei^t 
hundred  and  thirty-five  bound  or  engaged 
by  any  covenant  or  a^eement,  expressed 
or  implied,  or  was  enjoined  by  any  deed, 
will,  or  other  document,  or  was  sanctioned 
or    warranted    by  ancient    usage    or  faj 
custom  or  practice,  to  make  any  renewal 
of  any  lease  for  years,  or  for  life  or  lives, 
or  for  years  determinable  with  any  life  or 
lives  at  any  fixed  or  determinate  or  known 
or  accustomed  period,  or  after  the  lapse  of 
any  number  of  years,  or  on  the  dropping 
of  any  life  or  lives,  and  years  determin- 
able   after  the  lapse  of  any  number  of 
years,  at    a  fine  certain,   or  under  any 
special  or  specific  terms  or  conditions : 
{h.)  Where  a  body  corporate  of  a  borough 
theretofore  ordinarily  made  renewal   of 
any  lease  for  years,  or  for  life  or  lives,  or 
for  years  determinable  with  any  life  or 
lives  at  any  fixed  or  determinate  or  known 
or  accustomed  period,  or  after  the  lapse 
of  any  number  of  years,  or  on  the  dropping 
of  any  life  or  lives,  on  the  payment  of  an 
arbitrary  fine, — 
Then,  notwithstanding  anything  in  this  Act, 
the  council  of  the  borough  may  renew  the 
lease  for  such  term  or  number  of  years,  either 
absolutely  or  determinable  with  any  life  or  lives, 
or  for  such  life  or  lives,  and  at  such  rent,  and 
on    the  payment  of  such  fine  or  premium, 
either  certain  or  arbitrary,  and  with  or  without 
any  covenant  for  the  future  renewal  thereof, 
as  the  council  could  or  might  have  done  if  this 
Act  had  not  been  passed. 

Worhing  Men's  Ihc^Utngs. 

111. — (1.)  If  a  municipal  corporation  deter- 
mines to  convert  any  corporate  land  into  sites 
for  working  men's  dwellmgs,  and  obtains  the 
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approTal  of  the  Treasnry  for  so  doing,  the 
corporation  majf  for  that  purpose,  make 
grants  or  leases  for  terms  of  nine  hundred  and 
ninety-nine  years,  or  any  shorter  term,  of  any 
parts  of  the  corporate  land. 

(2.)  The  corporation  may  make  on  the  land 
any  roads,  drams,  walls,  fences,  or  other  works 
requisite  for  converting  the  same  into  building 
land,  at  an  expense  not  exceeding  such  sum 
as  the  Treasury  approve. 

(8.)  The  corporation  may  insert  in  any  grant 
or  lease  of  any  part  of  the  land  (in  this  section 
referred  to  as  tne  site)  provisions  binding  the 
grantee  or  lessee  to  build  thereon  as  in  the 
grant  or  lease  prescribed,  and  to  maintain  and 
repair  the  building,  and  prohibiting  the  divi- 
sion of  the  site  or  building,  and  any  addition 
to  or  alteration  of  the  character  of  the  build- 
ing, without  the  consent  of  the  corporation, 
and  for  the  re-vesting  of  the  site  in  the  cor- 
poration, or  its  re-entry  thereon,  on  breach  of 
any  provision  in  the  grant  or  lease. 

(4.)  Every  such  provision  shall  be  valid  in 
lair  to  all  intents,  and  binding  on  the  parties. 

(5.)  All  costs  and  expenses  incurred  or 
authorized  by  a  corporation  in  carrying  into 
execution  or  otherwise  in  pursuance  of  this 
section,  shall  be  paid  out  of  the  borough  fund 
md  borough  rate,  or  by  money  borrowed  by 
the  corporation  under  this  Part. 

(6.)  In  this  section  the  term  working  men's 
dwellings  means  buildings  suitable  for  the 
habitation  of  persons  employed  in  manual 
labour  and  their  families ;  but  the  use  of  part 
of  a  building  for  purposes  of  retail  trade  or 
other  purposes,  approved  by  the  council,  shall 
not  prevent  the  building  from  being  deemed  a 
dwelling. 

JE^ayrrwnt  of  Loans. 

112.— (1.)  Where  the  Treasury  approve  a 
mortgage  or  charge  under  this  Part  they  may, 
as  a  condition  of  their  approval,  rec[uire  that 
the  money  borrowed  on  the  security  of  the 
mortgage  or  charge  be  repaid,  with  all  interest 
thereon,  in  thirty  years,  or  any  less  period, 
and  either  by  instalments  or  by  means  of  a 
sinking  fdnd,  or  both. 

(2.)  In  that  case  the  sums  required  for  pro- 
viding for  the  repayment  of  the  principal  and 
interest  of  the  money  borrowea  shall  be  by 
virtue  of  this  Act  a  charge  on  all  or  any  of  the 
following  securities,  namely,  the  land  com- 
prised in  the  mortgage  (without  prejudice  to 
the  security  thereby  created),  or  any  other 
corporate  land,  or  the  borough  fund,  or  the 
borough  or  other  rates  legally  applicable  to 
payment  of  the  money  borrowed  or  of  the 
expenses  which  the  money  is  borrowed  to 
defray,  as  the  Treasury  direct. 


113. — (1 .)  Where  money  borrowed  under  this 
Part  is  directed  to  be  repaid  by  means  of  a 
sinking  fund,  the  council  shall,  out  of  the  rents 
and  profits  of  the  land  on  which,  or  out  of  the 
borough  fund  or  rates  on  which,  the  sums 
required  for  the  sinking  fund  are  charged 
unaer  this  Act,  invest  such  sums,  at  such 
times,  and  in  such  government  annuities,  as 
the  Treasury  direct,  and  shall  also  from  time 
to  time  invest  in  like  manner  all  dividends  of 
those  annuities. 

(2.)  The  annuities  shall,  in  the  books  of  the 
Bank  of  England,  be  placed  to  the  account  of 
the  corporation,  and  in  the  matter  of  this  Act 
or  of  any  previous  Act  under  which  the  invest- 
ment is  made. 

(3.)  The  dividends  of  the  annuities  shall  be 
received  and  invested  by  such  i>er8ons  as  the 
council  by  power  of  attorney  under  the  cor- 
porate seal  from  time  to  time  appoint. 

(4.)  No  transfer  shall  be  made  of  the  annui- 
ties, or  of  any  part  thereof,  without  the  consent 
in  writing  of  the  Treasury  addressed  to  the 
chief  accountant  of  the  Bank  of  England. 

(5.)  The  direction  in  writing  of  the  council 
by  power  of  attorney  under  the  corporate  seal, 
with  the  consent  in  writing  of  the  Treasury, 
shall  be  sufficient  authority  to  the  Bank  for 
permitting  any  such  transfer. 

Purchase  or  Compensation  Money. 

114. — (1.)  Where  purchase  money  or  com- 

gensation  has  been  paid  to  the  Bank  of 
Ingland  under  an  Act  of  Parliament  in  respect 
of  land  or  any  interest  therein  purchased  or 
taken  from  a  municipal  corporation,  or  in 
respect  of  permanent  damage  to  land  of  a 
municipal  corporation,  and  the  Treasury 
approve  of  the  payment  of  the  money  or  com- 
pensation, or  of  any  money  to  arise  from  the 
sale  of  any  G-overnment  securities  in  which 
the  same  has  been  invested,  to  the  corporation 
or  the  treasurer,  the  Treasury  may,  as  a  con- 
dition of  their  approval,  require  provision  to 
be  made  for  raising  and  for  investing  in 
Grovemment  annuities  a  sum  equivalent  to  the 
amount  of  money  so  paid. 

(2.)  The  foregoing  provisions  of  this  Part 
applicable  in  the  case  of  a  sinking  fund,  as 
regards  the  mode  of  investing,  payment  of 
dividends,  and  transfer  of  annuities,  shall  be 
applicable  in  the  case  of  investments  imder 
this  section. 

(3.)  The  Treasury  shall,  when  it  appears  to 
them  that  an  amount  of  annuities  eauivalent  to 
the  amount  so  paid  has  been  raised  by  invest- 
ment, direct  that  the  accumulation  shall  cease  ; 
and  the  annuities  and  the  dividends  thereof 
shall  thenceforth  be  applicable  as  if  the  annui- 
ties had  arisen  from  investment  under  the  Act 
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of  Parliament  under  which  the  purchase  money 
or  compensation  became  payable. 

(4.)  But  this  section  shall  not  apply  to 
money  payable  to  a  municipal  corporation 
when  provision  for  the  application  of  the 
money,  or  of  the  price  or  compensation  from 
which  the  money  is  derived,  is  contained  in 
any  local  Act  of  Parliament  relating  thereto, 
and  the  money  is  to  be  paid  to  the  corpora- 
tion to  be  applied  in  conformity  with  that 
provision. 

115. — (1.)  Where  the  Treasury  approve  of 
the  sale  or  exchange  of  any  corporate  land  or 
of  any  interest  therein,  their  approval  may  be 
subject  to  such  conditions  as  tnev  think  fit  in 
relation  to  the  investment  for  the  benefit  of 
the  corporation  of  the  money  arising  from  the 
sale  or  exchange. 

(2.)  If  the  Treasury  direct  the  money  to  be 
invested  in  Government  annuities,  the  fore- 
going provisions  of  this  Part  respecting  the 
mode  of  investing,  payment  of  dividends,  and 
transfer  of  annuities  shall  be  applicable,  but 
not  so  as  to  make  any  accumulation  necessary. 

(3.)  If  the  Treasury  consent  to  the  application 
of  the  money  qr  of  any  part  thereof  for  the 
benefit  of  the  inhabitants  of  the  borough,  they 
may,  as  a  condition  of  their  consent,  require 
the  like  provision  to  be  made  as  they  are 
authorized  to  require  in  the  case  of  their 
approval  of  payment  to  a  municipal  corporation 
or  the  treasurer. 

116.  The  Treasury  may  at  any  time  approve 
of  the  application  of  any  annuities  arising 
from  investments  under  either  of  the  two  last 
preceding  sections,  or  of  the  money  to  arise 
fix)m  the  sale  thereof,  or  any  part  thereof 
respectively,  for  the  benefit  of  the  inhabitants 
of  the  borough ;  and,  as  a  condition  of  their 
approval,  may  require  the  like  provision  to  be 
made  as  they  are  authorized  to  require  in 
the  case  of  their  approval  of  payment  to  a 
municipal  corporation  or  the  treasurer,  and 
so  from  time  to  time,  and  the  provisions 
of  this  Part  shall  be  applicable  accordingly ; 
but  it  shall  not  be  imperative  on  the  Treasury 
to  impose  the  condition  aforesaid  where  by 
reason  of  the  application  of  the  annuities  or 
money  to  improvement  of  the  property  of  the 
corporation  or  for  the  permanent  benefit  of 
the  borough,  or  otherwise,  under  the  special 
circumstances  of  the  case,  the  Treasury  in 
theh*  discretion  think  fit  to  dispense  with  the 
condition. 

117.  If  any  person  authorized  to  receive 
money  to  arise  from  the  sale  of  any  annuities 


or  securities  purchased  or  traaisferred  under 
the  foregoing  provisions  of  this  Fart,  or  under 
any  Act  repealed  by  this  Act,  or  any  dividends 
thereon,  or  any  other  such  money  as  aforesaid, 
appropriates  the  same  otherwise  than  as 
directed  by  this  Act,  or  bv  the  Treasury  in 
pursuance  thereof,  he  shall  be  guilty  of  a  mis- 
demeanour, and  shall  be  subject  in  respect 
thereof  to  the  provisions  of  the  Larceny  Act, 
1861,  applicable  to  a  person  guilty  of  a  misde- 
meanour under  section  seventy -five  of  that  Act, 
or  to  the  provisions  of  any  enactment  for  the 
time  being  substituted  for  that  section. 

Corporate  Stock. 

118. — (1.)  Any  stocks,  funds,  or  public  secu- 
rities (in  this  section  referred  to  as  stock) 
standing  in  the  books  of  the  Bank  of  England 
or  of  any  other  public  company  or  society  in 
the  name  of  a  municipal  corporation,  under 
any  style  or  title  of  mcorporation,  and  the 
dividends  and  interest  thereof  and  aU  bonuses 
and  accretions  thereto,  belonging  to  the  muni- 
cipal corporation,  without  being  subject  to  any 
trust  for  charitable  purposes,  may  be  trans- 
ferred by  and  paid  to  such  persona  as  the 
council  appoint  by  an  instrument  under  the 
corporate  seal,  signed  and  sealed  also  by  ^ 
clerk  to  the  trustees  of  the  municipal  charities, 
who  shall  on  request  sign  and  seal  it. 

(2.)  Any  stock  and  money  so  standing  be» 
longing  to  the  trustees  of  the  municipal  charities 
solely  on  charitable  trusts  may  be  transferred 
by  and  paid  to  persona  appointed  under  the 
hands  and  seals  of  the  greater  part  of  lbs 
trustees,  the  appointment  oeing  attested  undo* 
the  hand  and  seal  of  their  clerk,  and  being  also 
sealed  with  the  corporate  seal,  which  seal  the 
mayor  shall  on  request  cause  to  be  affixed 
thereto. 

(3.)  The  dividends  and  interest  of  any  stock 
and  money  so  standing,  belonging  partly  to  ihe 
municipal  corporation  but  subject  to  chantable 
trusts,  may  be  paid  to  persons  authorised  to 
have  the  same  paid  to  them  by  an  instrument 
in  writing  unaer  the  corporate  seal,  and  ap- 
pointed under  the  hands  and  seals  of  the  greats 
part  of  the  trustees,  the  appointment  being 
attested  under  the  hand  and  seal  of  their 
clerk. 

(4.)  In  every  case  the  receipt  of  the  persons 
authorized  to  give  a  receipt  to  the  compray  or 
society  by  an  instrument  under  the  corporste 
seal,  and  signed  and  sealed  by  the  clerk 
to  the  trustees  of  the  municipal  charitia, 
shall  be  an  efi'ectual  discharge  to  the  company 
or  society. 

(5.)  So  much  of  the  money  so  paid  as  is  held 
on  charitable  trusts  shall  be  paid  over  to  ^ 
trustees  of  the  mimicipal  charities,  and  so  much 
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as  the  mimicipal  corporation  is  entitled  to 
beneficiallj  shall  go  to  the  borough  fund. 

(6.)  But  the  company  or  society  shall  not  be 
bound  to  see  to  the  application  of  that  money, 
or  to  the  validity  of  the  appointment  of  the 
clerk  to  the  trustees  of  the  municipal  charities, 
or  to  the  execution  of  any  instrument  by  any 
of  them,  or  to  inquire  whether  or  not  the  stock 
or  money  is  charged  with  or  held  on  any  chari- 
table trust. 

(7.)  Every  person  authorized  to  so  receive 
any  money  shall  account  to  the  council  and  to 
the  trustees  of  the  municipal  charities  for  all 
money  received  by  him,  and  on  his  failure  so 
to  account  a  court  of  summary  jurisdiction 
may,  on  complaint  either  of  the  council  or  of 
the  trustees,  by  summary  order  require  him  to 
do  so. 

Borough  Bridges. 

119.— (1.)  Every  bridge  which  is  either 
T^holly  or  in  part  in  a  borough  and  which  the 
borough  and  not  the  county  wherein  the 
borough  is  situate  is  legallv  bound  to  maintain 
or  repair  shall,  as  to  the  whole  of  the  bridge  if 
it  is  wholly  in  the  borough,  or  as  to  such  part 
only  as  is  in  the  borough,  be  maintained,  altered, 
widened,  repaired,  improved,  or  rebuilt  under 
the  sole  management  and  control  of  the 
council. 

(2.)  For  that  purpose  the  council  shall  have 
all  the  powers  which  the  justices  of  a  county 
have  with  respect  to  a  county  bridge,  but  the 
notices  required  in  the  case  of  a  county  bridge 
shall  not  be  required  in  the  case  of  a  borough 
bridge. 

(3.)  All  expenses  incurred  for  the  purposes 
of  this  section  shall  be  paid  out  of  the  borough 
fund  or  borough  rate,  or  out  of  money  borrowed 
on  the  security  thereof. 

(4.)  The  council,  with  the  consent  of  the 
Treasury,  may  from  time  to  time  borrow  on 
that  security  snch  sums  as  they  deem  requisite 
for  any  of  those  purposes,  and  may  mortgage 
the  borough  fund  and  borough  rate  for  the 
purpose  of  securing  the  repayment,  with  in- 
terest, of  any  money  so  borrowed. 

Loana  for  Mimicijpal  Buildings. 

120.  The  council  of  a  borough  may  borrow 
money  ftom  the  Public  Works  Loan  Commis- 
sioners for  the  purpose  of  building,  enlarging, 
repairing,  improving,  and  fitting  up  any 
buildine  which  they  are  by  this  Act  authorized 
to  build,  and  may  levy  a  rate  or  an  increase 
of  the  borough  rate  for  the  purpose  of  paying 
the  principal  and  interest  of  the  loan,  and 
may  mortgage  the  rate  or  borough  rate  to  the 
Commissioners  in  accordance  with  the  Public 


Works  Loans  Act,  1875,  or  any  amendment 
thereof,  in  such  manner  and  form  as  the  Com- 
missioners direct. 

Advowsons  and  similar  Rights, 

121. — (1.)  Notwithstanding  any  sale  by  a 
municipal  corporation  of  any  advowson,  or  of 
any  right  of  nomination  or  presentation  to  a 
benefice,  ecclesiastical  preferment,  or  ofiBce  of 
priest,  curate,  preacher,  or  minister,  whether 
the  sale  is  made  before  or  after  the  commence- 
ment of  this  Act,  the  corporation  and  its 
property  shall  continue  liable  to  the  same 
obligation  (if  anj)  of  providing  for  and  main- 
taining or  contributing  to  the  maintenance  of 
any  priest,  curate,  preacher,  or  minister,  as  if 
the  sale  had  not  been  made ;  and  that  liability 
may  be  enforced  by  the  same  means,  at  the 
instance  of  the  Crown  or  otherwise,  as  if  this 
Act  had  not  been  passed,  and  the  advowson  or 
right  had  remained  vested  in  the  corporation. 

(2.)  Where  a  municipal  corporation  holds 
land  subject  to  an  obligation  to  provide  a 
priest,  curate,  preacher,  or  minister,  nothing 
m  this  Act  shall  preclude  the  corporation  from 
augmenting  or  endowing  his  office,  either  by 
assigning  to  him  and  his  successors  in  office  a 
competent  portion  of  the  land,  or  by  charging 
thereon  an  aunual  stipend,  either  in  money  or 
in  kind,  for  his  and  their  use  and  benefit, 
except  that  no  such  augmentation  or  endow- 
ment shall  be  valid  without  the  approval  of  the 
Treasury. 

(3.)  Where  a  municipal  corporation  sells  a 
right  of  nomination  to  an  ecclesiastical  prefer- 
ment, not  being  a  benefice  or  perpetual  curacy, 
that  preferment  shall,  from  and  after  the  scde, 
be  a  benefice  presentative,  and  the  holder 
thereof  and  his  successors  shall  be  a  body 
corporate,  having  perpetual  succession  and 
capable  of  taking  and  holding  in  perpetuity 
all  property  granted  to  or  purchased  for  them 
by  the  Grovemors  of  the  Bounty  of  Queen 
Anne,  or  by  other  persons  contributing  with 
those  governors  as  benefactors. 

122. — (1.)  Where  at  the  passing  of  the 
Municipal  Corporations  Act,  1835,  a  body 
corporate,  or  any  particular  class,  number,  or 
description  of  members  thereof,  or  the  govern- 
ing body  thereof,  were  in  their  corporate 
capacity,  and  not  as  trustees  of  a  charity, 
seised  or  possessed  of  any  manor  or  land 
whereto  any  advowson,  or  right  of  nomination 
or  presentation  to  any  benefice  or  ecclesiastical 
preferment  was  appendant  or  appurtenant,  or 
of  any  advowson  in  gross,  or  of  any  right  of 
nomination  or  presentation  to  a  benefice,  eccle- 
siastical preferment,  or  office  of  priest,  curate, 
preacher,  or  minister,  the  advowson  or  right, 
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if  not  sold  before  the  commencement  of  this 
Act,  shall  be  sold  at  such  time  and  in  snch 
manner  as  the  Ecclesiastical  Commissioners 
for  England  direct,  so  that  the  best  price  be 
obtained  for  the  same. 

(2.)  Upon  any  such  sale  the  conncil  shall, 
with  the  consent  in  writing  of  those  Commis- 
sioners, signed  by  any  three  or  more  of  them, 
convey,  under  the  corporate  seal,  the  advowson 
or  right  to  the  purchaser,  or  as  he  directs,  and 
the  adTowson  or  right  shall  Test  accordingly. 

(3.)  The  proceeds  of  sale  shall  be  paid  to 
the  treasurer  and  invested  in  Government 
securities,  and  the  income  thereof  shall  go  to 
the  borough  fund ;  or  those  proceeds,  or  any 
part  thereof,  may  be  applied  towards  the 
liquidation  of  any  debt  contracted  by  the  body 
corporate  before  the  passing  of  the  Municipal 
Corporations  Act,  1835. 

(4.)  Any  vacancy  arising  before  the  sale  shall 
be  supplied  by  the  presentation  or  nomination 
of  the  bishop  or  ordinary  of  the  diocese  in 
which  the  benefice  or  preferment  is  situate. 

Special  Bates. 

123.  Where  before  the  passing  of  the  Muni- 
cipal Corporations  Act,  1835,  a  rate  might  be 
levied  in  a  borough  for  the  purpose  of  watching 
conjointly  with  any  other  purpose,  nothing  in 
this  Act  shall  prevent  the  levying  and  collecting 
of  such  a  rate  for  that  other  purpose  solely,  or 
affect  the  powers  given  in  any  Act  anterior  to 
the  Municipal  Corporations  Act,  1835,  as  far 
as  they  relate  to  that  other  purpose  ;  but  where 
the  amount  of  that  rate  might  not  before  the 
passing  of  the  Municipal  Corporations  Act, 
1835,  exceed  a  given  rate  in  the  pound  on  the 
value  of  property  rateable  thereto,  the  rate  to 
be  levied  for  the  other  purpose  solely  shall  not 
exceed  such  proportion  of  that  given  rate  as 
appears  to  have  been  expended  for  that  other 
purpose  by  an  account  of  the  average  yearly 
expenditure  dorine  the  last  seven  years  before 
the  passing  of  the  Municipal  Corporations  Act, 
1835,  or  during  those  of  the  same  seven  years 
during  which  the  rate  was  levied. 

MisappUccUum  of  Corporaie  Property. 

124. — (1.)  It  shall  not  be  lawful  for  a  muni- 
cipal corporation,  or  the  council  of  a  borough, 
or  a  corporate  officer,  or  a  trustee,  or  other 
person  acting  for  a  municipal  corporation, 
to  pay  or  apply  any  money,  stocks,  funds, 
securities,  or  personal  property,  of  or  held  in 
trust  for  the  corporation,  in  payment  of  any 
expenses  occasioned  by  a  parliamentcu^  election 
or  incurred  by  any  person  offering  himself 
as  a  candidate  at  or  before  a  parliamentary 
election. 

(2.)  Any  bond,  covenant,  recognisance,  or 


judgment  given  by  a  corporation,  coancil, 
officer,  trustee,  or  person  as  aforesaid,  for 
securing  payment  of  such  expenses,  shall  be 
void. 

(3.)  Any  payment,  application,  bond,  cove- 
nant, recognisance,  or  judgment  made  or  given 
by  a  corporation,  council,  officer,  trnstee,  or 
person  as  aforesaid,  for  inducing  any  person  to 
labour  in  a  parliamentary  election  at  a  fntore 
time,  or  to  pay  or  incur  expenses  as  aforesaid 
at  a  future  time,  shall  be  deemed  to  be  for- 
bidden and  declared  void  by  this  section, 
although  colourably  made  or  given  for  any 
other  cause  or  consideration. 

(4.)  Any  mortgage  or  other  disposition  of 
corporate  land  for  securing  or  satisfying  any 
expenses  or  engagements  incurred  or  to  be 
incurred  as  aforesaid,  and  any  estate  or  charge 
thereby  created,  shall  be  void. 

(5.)  Any  resolution,  byelaw,  or  other  pro- 
ceeding of  a  council,  purporting  to  direct  or 
authorize  any  payment  or  thing  forbidden  by 
this  section,  or  made  or  adopted  for  evading 
the  provisions  thereof,  shall  be  void. 

(6.)  If  any  member  of  a  municipal  corpo- 
ration authorizes  or  directs  any  payment  or 
application  forbidden  by  this  section,  or  assents 
to,  or  concurs  or  participates  in,  any  affirmative 
vote  or  proceeding  relating  thereto,  or  signs 
or  seals  in  his  individual  capacity,  or  affixes 
the  corporate  seal  to,  any  instrument  by  this 
section  declared  void,  he  shall  be  guilty  of  a 
misdemeanour,  and,  on  conviction  therec^  in 
the  High  Court,  shall,  in  addition  to  such 
punishment  as  the  court  awards,  be  for  ever 
disabled  to  take,  hold,  or  exercise  any  office  in 
the  same  corporation. 

(7.)  If  any  corporate  officer,  trnstee,  or  other 
person  as  aforesaid,  makes,  or  concurs  in 
making,  any  payment  or  application  of  money 
or  property  as  aforesaid,  he  shall  be  deemed 
to  have  done  so  in  his  own  wrong,  and  he 
shall  be  individually  liable  to  ^^P^J  ftnd  make 
good  the  amount  or  value  thereof  to  the  corpo- 
ration, notwithstanding  any  release  or  pre^ 
tended  indemnity  given  to  him  in  the  name  ih* 
on  behalf  of  the  corporation. 

(8.)  Any  two  or  more  burgesses  may  bring 
and  prosecute  any  action  in  the  name  of  the 
corporation  against  any  officer,  trustee,  or 
person  making  any  illegal  payment  or  appli* 
cation  as  aforesaia,  as  if  they,  their  executors 
and  administrators,  were  jointly  and  severmlly 
appointed  the  irrevocable  attorneys  of  the 
corporation  for  that  purpose ;  but  the  plaintife 
shall,  on  the  application  of  the  defendant,  give 
reasonable  security,  as  the  court  directs,  for 
costs,  as  between  solicitor  and  client. 

(9.)  Nothing  in  this  section  shall  a£fect  the 
provisions  of  the  Ballot  Act,  1872,  or  of  anj 
other  Act  for  the  time  being  in  force  regaUtia^ 
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the  payment  hy  the  returning  officer  or  other- 
ynse  of  expenses  relating  to  parliamentary 
elections. 

TransUory  ProvUions, 

125. — (1.)  In  the  several  cases  following: 

(a.)  Where  before  the  fifteenth  of  May  one 
thoasand  eight  hundred  and  sixty  the  Treasury 
on  approving  of  a  mortgage  of  corporate  land 
had  reqnired  a  sinking  fund  in  names  of 
trofltees; 

(J.)  TVhere  before  the  same  day  the  Treasury, 
on  approving  of  the  payment  to  a  corporation 
or  tneir  treasurer  of  purchase  money  for  or 
compensation  in  respect  of  corporate  land,  or 
of  money  arising  from  sale  of  Government 
Becnrities  in  which  the  same  had  been  invested, 
had  required  provision  for  raising  by  invest- 
ments in  names  of  trustees  an  amount  equivalent 
to  the  amount  so  paid ; 

(c.)  Where  before  the  same  day  the  Treasury, 
on  approving  of  a  sale  or  alienation  of  corporate 
land,  had  required  the  investment  of  the  pro- 
ceeds in  names  of  trustees ; 

The  Treasury ,  if  they  have  not  so  done  before 
the  commencement  of  this  Act,  may  require 
any  securities  in  which  any  such  investments 
had  been  made  to  be  transferred  into  the  name 
of  the  corporation  in  the  matter  of  this  Act,  or 
may  require  any  money  applicable  for  the 
pnrposes  of  such  sinking  fund  to  be  invested 
in  the  purchase  of  Grovemment  annuities  in 
the  name  of  the  corporation  and  in  the  matter 
of  this  Act. 

(2.)  The  order  in  writing  of  the  Treasury 
for  that  purpose  shall  bo  a  sufficient  discharge 
to  the  trustees  from  all  claims  in  respect  of 
the  transfer  of  the  securities  in  pursuance  of 
the  order. 

(3.)  The  Treasury  may,  in  the  cases  aforesaid, 
give  such  directions  as  they  might  give  in  the 
analogous  cases  in  this  Part  provided  for, 
arising  after  the  commencement  of  this  Act, 
or  as  near  thereto  as  circumstances  require, 
and  the  provisions  of  this  Part  shall  apply 
accordingly. 

(4.)  Where  any  such  transfer  as  aforesaid 
has  before  the  commencement  of  this  Act 
heen  made  into  the  name  of  the  corporation  in 
the  matter  of  any  Act  repealed  by  this  Act, 
this  Act  shall,  if  the  Treasury  so  direct,  be 
substituted  in  the  title  of  the  account  for  that 
Act 

126.  Where  in  a  borough  any  mortgage  debt 
had  been  before  the  fifteenth  of  May  one  thou- 
sand eight  hundred  and  sixty  incurred,  for 
discharge  of  which  no  adequate  provision  then 
existed,  the  council,  if  they  have  not  so  done 
before  the  commencement  of  this  Act,  may 
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submit  to  the  Treasury  any  scheme  for  the 
discharge  thereof  by  instalments,  or  a  sinking 
fund,  or  both,  extending  over  any  term  of 
years,  and  if  the  Treasury  approve  of  the 
scheme,  the  sums  required  for  discharge  of 
the  debt  as  proposed  therein  shall  by  virtue 
of  this  Act  become  charged  on  all  or  any  part 
of  the  corporate  land,  or  the  borough  funa,  or 
borough  rate,  or  any  other  rate  applicable  to 
discharge  of  the  debt,  or  on  all  or  any  of  those 
securities,  as  the  Treasury  direct,  and  the  pro- 
visions of  this  Part  applicable  for  repayment 
of  mone:r  borrowed  o^mortgage  by  a  B&ikiii^ 
fund,  or  instalments,  or  both,  except  the  limi- 
tation to  a  period  of  thirty  years,  shall  apply 
for  discharge  of  the  debt. 

127.  Where  in  a  borough  debts  had  from 
time  to  time,  before  the  fifteenth  of  May  one 
thousand  eight  hundred  and  sixty,  been  in- 
curred under  Acts  of  Parliament,  with  different 
periods  assigned  for  discharge  thereof,  the 
council,  if  they  have  not  so  aone  before  the 
commencement  of  this  Act,  may,  with  the 
consent  of  the  Treasury,  and  with  the  previous 
consent  in  writing  of  the  persons  or  bodies 
corporate  to  whom  the  debts  are  owing,  con- 
solidate the  debts  into  one,  and  provide  for 
discharge  of  the  consolidated  debt  by  annual 
instalments,  or  a  sinking  fund,  or  both,  ex- 
tending over  a  period  not  exceeding  thirty 
years,  and  make  the  instalments  or  payments 
a  charge  on  the  borough  fund,  or  borough  rate, 
or  any  other  rate  applicable  to  the  discharge 
of  the  debts,  or  on  all  or  any  of  those  secu- 
rities, as  the  Treasury  direct. 

128.  Nothing  in  this  Act  shall  affect  any 
power  to  sell,  mortgage,  alienate,  or  lease  cor- 
porate lands  in  pursuance  of  an  agreement 
made  on  or  before  the  fifth  day  of  June  one 
thousand  eight  hundred  and  thirty-five,  or  of 
a  resolution  entered  in  the  books  of  a  body 
corporate  on  or  before  that  date. 

129.  Nothing  in  this  Act  shall  prevent  the 
levying  or  collection  of  any  rate  for  the  pur- 
pose of  paying  any  debt  contracted  before  the 
commencement  of  this  Act  or  any  interest 
thereon. 

130.  It  shall  not  be  lawful  for  the  council  of 
a  borough  of  which  the  body  corporate  had 
before  the  passing  of  the  Municipal  Corpora- 
tions Act,  1835,  contracted  any  lawful  debt 
chargeable  on  any  tolls  or  dues  belonging  or 
payable  to  that  body  corporate,  or  to  any 
member  or  officer  thereof  in  his  corporate 
capacity,  or  towards  the  satisfaction  whereof 
such  tolls  or  dues  or  any  part  thereof  were  or 
was  applicable  before  the  passing  of  that  Act, 
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to  alter  or  reduce  the  amount  to  be  levied  and 
payable  of  each  tolls  or  dncs,  or  to  grant  for 
any  consideration  any  remission  thereof  or 
exemption  therefrom  or  of  or  from  any  part 
thereof,  except  with  the  consent  in  writing, 
under  the  hands  of  a  majority  in  number  and 
amount,  of  the  creditors  to  whom  the  debt  is 
due,  until  after  the  debt  and  all  arrears  of 
interest  due  thereon  have  been  fully  paid  and 
satisfied. 

181. — (1.)  Notwithstanding  anything  in  this 
Act,  the  application  of  the  borough  fund  to 
the  seyeral  payments  specified  in  the  Fifth 
Schedule  or  otherwise  authorized  by  this  Act 
shall  be  subject  to  the  payment  of  any  lawful 
debt  due  from  the  municipal  corporation  to 
any  person  which  was  contracted  before  the 
passing  of  the  Municipal  Corporations  Act^ 
1835,  and  is  unredeemea,  or  of  so  much  thereof 
as  the  council  from  time  to  time  are  required 
or  deem  it  expedient  to  redeem,  and  to  the 
payment  from  time  to  time  of  the  interest  on 
BO  much  thereof  as  remains  unredeemed. 

(2.)  The  council  may  from  time  to  time 
execute  under  the  corporate  seal  any  deed  or 
obligation  in  the  name  of  the  corporation  for 
securing  repayment  and  satisfaction  of  any 
such  debt  or  obligation  contracted  by  or  on 
behalf  of  the  corporation  before  the  passing  of 
the  Municipal  Corporations  Act,  1835. 

(3.)  Money  borrowed  by  a  council  for  the 
purpose  of  being  applied,  and  applied,  in  or 
towards  satisfaction  and  discliarG;e  of  any  such 
pre-existing  debt  or  obligation,  shall  be  deemed 
to  be  a  debt  contracted  by  or  on  behalf  of  the 
corporation  before  the  passing  of  the  Municipal 
Corporations  Act,  1835. 

132.  Nothing  in  this  Act  shall  make  liable 
to  the  payment  of  any  debt  contracted  by  any 
body  corporate  of  a  borough  before  the  passing 
of  tne  Municipal  Corporations  Act,  1835,  any 
part  of  the  real  or  personal  estate  of  that  body 
corporate  which  before  the  passing  of  that 
Act  was  not  liable  thereto  or  authorize  the 
levy  of  any  rate  within  any  part  of  any  borough 
for  the  purpose  of  paying  any  debt  contracted 
before  the  passing  of  that  Act,  which  before 
the  passing  of  that  Act  could  not  lawfully  be 
levied  therein  towards  payment  of  the  same. 


PART  VI. 
Chabitable  and  otheb  Tbusts  and  Fowebs. 

CharUahU  TtubU, 

133. — (1.)  Where  at  the  passing  of  the  Muni- 
cipal Corporations  Act,  1835,  the  body  cor- 
porate of  a  borough,  or  any  one  or  more  of  the 


members  thereof,  in  bis  or  their  corporate 
capacity,  stood  solely,  or  together  with  any 
person  or  persons  elected  solely  by  that  body 
corporate,  or  solely  by  any  particular  nnmber, 
class,  or  description  of  memoers  thereof,  seised 
or  possessed,  for  an^r  estate  or  interest,  of  land, 
in  whole  or  in  part  in  trust  or  for  the  benefit 
of  any  charitable  uses  or  trosts,  and  the  legal 
estate  in  that  land  was,  at  the  passing  of  the 
Municipal  Corporations  Act,  1835,  Tested  in 
the  boay  corporate  or  person  or  persons  so 
seised  or  possessed  thereof,  and  was  by  the 
Charitable  Trusts  Act,  1853,  Tested  in  the 
trustees  appointed  by  the  Lord  Chanoellcr 
under  the  Municipal  Corporations  Act,  1835. 
or  such  of  them  as  should  be  sarriTing  ¥^ 
continuing  trustees  under  that  appointment, 
according  to  the  respective  estates  and  inteieetB 
therein,  and  subject  to  such  and  the  same 
charges  and  incumbrances,  and  on  such  and 
the  same  trusts,  as  the  same  were  subject  to 
before  such  vesting,  then,  in  every  case,  on  the 
death,  resignation,  or  removal  of  any  tnistee, 
and  on  any  appointment  of  a  new  trostee,  the 
legal  estate  in  that  land  and  in  all  other  lands 
subject  to  any  such  charitable  uses  or  trust? 
for  the  time  being  vested  in  tiie  trustees  or  any 
of  them,  or  in  any  persons  or  the  heirs  or 
devisees  of  any  person  deceased,  resigned,  or 
removed,  shall  vest  in  the  persons  v^o  after 
such  death,  resignation,  or  removal,  and  such 
appointment  of  a  new  trustee,  continue  or  are 
the  trustees  for  the  time  being,  withont  any 
conveyance  or  assurance. 

(2.)  Nothing  in  this  section  shall  take  away, 
abridge,  or  prejudicially  affect  any  pow^, 
authority,  or  jurisdiction  of  the  Charity  Com- 
missioners for  England  and  Wales. 

Special  Trusia  and  Fowen. 

134.  The  municipal  corporation  of  a  borough 
shall  be  trustees  for  executing  by  the  oomitrU 
the  powers  and  provisions  of  all  Acts  of  Par- 
liament made  before  the  passing  of  the  Muni- 
cipal Corporations  Act,  1835  (other  than  Acts 
made  for  securing  charitable  uses  and  trostfi), 
and  of  all  trusts  (other  than  charitable  uses 
and  trusts)  of  which  the  body  corporate  of  the 
borough,  or  any  of  the  members  thereof  in 
their  corporate  capacity,  was  or  were  sole 
trustees  before  the  first  election  of  ooonciUon 
in  the  borough  uiider  the  Municipal  Corpo- 
rations Act,  1835. 

135. — (1.)  In  every  borough  in  which  the 
body  corporate,  or  a  particular  or  limited 
number,  class,  or  description  of  members 
thereof,  or  of  persons  appointed  by  the  body 
corporate,  was  or  were  before  the  p«M«"«g  of 
the  Municipal  Corporations  Act,  18&,  trustees 
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jointly  with  other  tmstees  for  the  execution  of 
any  Act  of  Parliament,  or  of  any  trust,  or  in 
which  the  body  corporate,  or  any  particular 
or  limited  number,  class,  or  description  of 
members  or  nominees  thereof,  by  any  statute, 
charter,  byelaw,  or  custom,  before  the  passing 
of  the  Municipal  Corporations  Act,  1836,  was 
or  were,  lawfully  appointed  to  or  exercised 
any  powers,  duties,  or  functions,  not  otherwise 
in  the  Municipal  Corporations  Act,  1835,  or  this 
Act,  provided  for,  and  the  continuance  of  which 
is  not  inconsistent  with  the  proyisions  of  the 
Mnnicipal  Corporations  Act,  1835,  or  this  Act, 
the  council,  on  the  day  prescribed  in  any  Act 
of  Parliament  as  aforesaid,  or  in  the  deed  or 
will  by  which  the  trust  is  created,  for  a  new 
election,  nomination,  or  appointment  of  trus- 
tees, or  on  which  a  new  election,  nomination, 
or  appointment  has  usually  been  made,  (and 
if  there  is  no  day  prescribed  or  usually 
observed,  then  on  or  within  ten  days  after  the 
first  of  January  in  every  year,)  shall  appoint 
the  like  number  of  members  of  the  council,  or 
as  near  as  may  be  to  the  like  number  of  mem- 
bers of  the  council,  as  theie  were  theretofore 
members  or  nominees  of  the  body  corporate 
of  the  borough  who  in  right  of  their  oflBce  were 
such  trustees,  or  charged  with  the  execution  of 
such  powers,  duties,  and  functions,  in  room  of 
the  members  or  nominees  of  the  body  corporate 
ceasing  to  be  trustees,  or  ceasing  to  exercise 
such  powers,  duties,'  and  functions  by  virtue  of 
the  Municipal  Corporations  Act,  1835. 

(2.)  In  every  case  of  extraordinary  vacancy 
among  the  tmstees  or  persons  so  appointed, 
the  council  shall  forthwith  appoint  one  other 
member  of  the  council  in  the  room  of  the  per- 
son by  whom  the  vacancy  has  been  made,  to 
hold  his  trust  or  office  for  such  time  as  that 
person  would  regularly  have  held  it. 

Local  Acta. 

136.— (1.)  The  trustees  appointed  or  acting 
by  or  under  any  local  Act  of  Parliament  for 
the  time  being  m  force,  for  paving,  lighting, 
snpplying  with  water  or  gas,  cleansmg,  watch- 
i^gi  regulating,  or  improving,  a  borough,  or 
any  part  thereof,  or  for  providmg  or  maintain- 
ing a  cemetery  or  market  in  or  for  a  borough, 
OT  any  part  thereof,  whether  in  anv  such  case 
their  powers  under  the  local  Act  do  or  do  not 
extend  beyond  the  borough,  may,  if  they  think 
fit,  at  a  meeting  called  for  this  purpose,  trans- 
fer to  the  municipal  corporation  of  tne  borough, 
with  the  consent  of  the  council  but  not  other- 
wise, all  the  rights,  powers,  estates,  property, 
?nd  liabilities  for  the  time  being  vested  in  or 
imposed  on  the  trustees  under  the  local  Act. 

l2.)  The  transfer  shall  be  made  in  writing 
ander  the  common  seal  of  the  trustees  if  they 


are  a  corporation,  and  if  not,  then  by  deed 
executed  by  the  trustees,  or  by  any  two  of 
them  acting  by  their  authority  and  on  their 
behalf. 

(3.)  On  the  transfer  being  made,  the  muni- 
cipal corporation  shall  become  and  be  the 
trustees  for  executing  by  the  council  the 
powers  and  provisions  of  the  local  Act ;  and 
all  the  rights,  powers,  estates,  and  property 
vested  in  the  transferring  trustees  shall  vest 
in  the  corporation;  and  all  the  liabilities 
and  obligations  of  the  transferring  trustees 
shall  be  transferred  to  and  borne  by  the  cor- 
poration, and  the  transferring  trustees  shall  be 
discharged  therefrom. 

^  137. — (1.)  Where  at  the  passing  of  the  Muni- 
cipal Corporations  Act,  1835,  there  was  a  local 
Act  of  Parliament  for  lighting  part  of  a  borough 
then  incorporated,  the  council  may,  if  they 
think  fit,  make  an  order  that  any  specified  part 
of  the  borough  not  within  the  provisions  of  any 
such  local  Act  shall,  after  a  day  fixed  in  the 
order,  be  within  those  provisions ;  and  after 
that  day  the  part  so  specified  shall  bo  within 
those  provisions,  as  far  as  relates  to  lighting, 
or  to  any  rate  authorized  to  be  levied  for 
lighting. 

(2.)  But  the  part  so  specified  shall  be  lighted 
in  like  manner  as  those  parts  of  the  borough 
which  before  the  making  of  the  order  were 
within  those  provisions ;  and  any  rate  raised 
for  the  purpose  of  defraying  the  expenses  of 
lighting  the  part  so  specified  shall  not  exceed 
the  average  expense  m  the  pound  of  lighting 
the  other  parts  of  the  borough. 

138.  Everything  provided  under  any  local 
Act  of  Parliament  in  force  on  the  twentieth  of 
August,  one  thousand  eight  hundred  and 
thirty-six,  to  be  done  exclusively  by  a  par- 
ticular or  limited  number,  class,  or  description 
of  the  members  of  any  body  corporate  named 
in  the  Schedules  to  the  Municipal  Corporations 
Act,  1835,  the  continuance  of  which  was  not 
inconsistent  with  the  provisions  of  that  Act, 
and  everything  provided  in  any  such  local  Act 
to  be  done  by  the  justices,  or  by  some  parti- 
cular class  or  description,  or  members  of  such 
body  corporate,  being  justices,  at  a  court  of 
quarter  sessions,  which  did  not  relate  to  the 
business  of  a  court  of  criminal  or  civil  judi- 
cature, if  the  same  respectively  has  been  law- 
fully continued  to  be  done  up  to  the  commence- 
ment of  this  Act  by  the  council,  or  a  com- 
mittee thereof,  shall  be  continued  thereafter 
to  be  done  by  the  council  at  a  quarterly  meeting, 
or  bjr  any  three  of  a  committee  of  the  council 
appointed  at  such  a  meeting. 
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Part  YII. 
Borough  Fund  :  Borough  Rate  :  County  Rate. 

Borough  Fund. 

139.  The  rents  and  profits  of  all  corporate 
land,  and  the  interest,  dividends,  and  annual 
proceeds  of  all  money,  dues,  chattels,  and 
valuable  securities  belonging  or  payable  to  a 
municipal  corporation,  or  to  any  member  or 
officer  thereof  in  his  corporate  capacity,  and 
every  fine  or  penalty  for  any  offence  against 
this  Act  (except  where  and  as  far  as  the  appli- 
cation thereof  is  otherwise  provided  for)  shall 
go  to  the  borough  fund. 

140. — (1.)  The  borough  fund  shall  be  appli- 
cable to  and  charged  with  the  several  payments 
specified  in  the  Fifth  Schedule. 

(2.)  The  payments  specified  in  Part  I.  of  that 
schedule  may  be  made  without  order  of  the 
council;  those  specified  in  Part  II.  may  not  be 
made  without  such  order. 

(3.)  No  other  payment  shall  be  made  out  of 
the  borough  fund,  except — 

(a.)  Under  the  authority  of  an  Act  of  Parlia- 
ment; or 
(h.)  By  order  of  the  council ;  or 
(c.)  By  order  of  the  court  of  quarter  sessions 

for  the  borough ;  or 
(d.)  By  order  of  a  justice  in  pursuance  of 

this  Act ;  or 
(e.)  In  c€^eB  in  which  the  court  of  quarter 
sessions  for  a  county,  or  a  justice  acting 
in  and  for  a  county  in  the  discharge  of 
his  judicial  duty,  might  make  an  order  for 
the  payment  of  money  on  the  treasurer  of 
the  county. 
(4.)  Saving,  nevertheless,  in  relation  to  the 
application  of  the  borough  fund  as  authorized 
by  this  section,  or  otherwise  by  this  Act,  all 
rights,  interests,  and  demands  of  all  persons  in 
or  on  the  real  or  personal  estate  of  the  muni- 
cipal corporation,  by  virtue  of  any  legal  pro- 
ceeding, or  of  any  mortgage,  or  otherwise. 

141. — (1.)  An  order  of  the  council  for  pay- 
ment of  money  out  of  the  borough  fund  shall 
be  signed  by  three  members  of  the  council, 
and  countersigned  by  the  town  clerk. 

(2.)  Any  such  order  may  be  removed  into 
the  Qneen*s  Bench  Division  of  the  High  Court 
by  writ  of  certiorari,  and  may  be  wholly  or 
partly  disallowed  or  confirmed  on  motion  and 
hearing,  with  or  without  costs,  according  to 
the  judgment  and  discretion  of  the  court. 

142. — (1.)  All  payments  to  and  out  of  the 
borough  fund  shall  be  made  to  and  by  the 
treasurer. 

(2.)  All  payments  to  the  treasurer  shall  go 
to  the  borough  fund. 


143. — (1.)  If  the  borough  fond  is  more  than 
sufficient  for  the  purposes  to  which  it  is  appli- 
cable under  this  Act,  or  otherwise  by  Uw,  the 
surplus  thereof  sh^l  be  appUed  under  the 
direction  of  the  council  for  the  public  benefit 
of  the  inhabitants  and  improvement  of  the 
borough. 

(2.)  If  the  surplus  arises  from  the  rents  and 
profits  of  the  property  of  the  municipal  cor* 
poration,  and  not  from  a  borough  rate,  and 
the  borough  is  a  sanitary  district  under  the 
Public  Health  Act,  1875,  then  the  mmiicipal 
corporation,  as  the  sanitary  authority  for  the 
borough,  may  apply  the  surplus  in  payment  of 
any  expenses  incurred  by  tnem  as  snch  tm- 
tary  authority,  before  or  after  the  commence- 
ment of  this  Act,  in  improving  the  borough, 
or  any  part  thereof,  by  drainage,  enlargement 
of  streets,  or  otherwise,  under  the  Fablie 
Health  Act,  1875,  or  any  Act  thereby  repealei 

Borough  Rate. 

144. — (1.)  If  the  borough  fund  is  insufficient 
for  the  purposes  to  which  it  is  applicable  nnder 
this  Act  or  otherwise  l^  law,  tne  council  ahall 
from  time  to  time  estimate,  as  correctlj  as 
may  be,  what  amount,  in  addition  to  the 
borough  fund,  will  be  sufficient  for  those  pur- 
poses. 

(2.)  In  order  to  raise  tliat  amount,  the 
council  shall,  subject  to  the  provisions  of  this 
Act,  from  time  to  time  order  a  rate,  called  a 
borough  rate,  to  be  made  in  the  borough. 

(3.)  A  borough  rate  may  be  made  ret^03pe^ 
tivelv,  in  order  to  raise  money  for  the  payment 
of  charges  and  expenses  incurred,  or  which 
have  come  in  course  of  payment,  at  any  time 
within  six  months  before  the  making  of  the  rate. 

(4.)  The  conncil  shi^l  assess  the  contribo- 
tions  to  the  borough  rate  on  the  Berenl 
parishes  and  parts  of  parishes  in  the  borough 
in  proportion  to  the  total  annual  value  of  the 
hereditaments  in  each  parish  or  part  which 
are  rateable  to  the  poor,  or  in  respect  of  whid 
a  contribution  is  made  to  the  poor  rate. 

(5.)  That  value  shall  be  estimated  according 
to  the  valuation  list  (if  any)  in  force  for  the 
time  being,  and  if  there  is  none,  according  to 
the  last  poor  rate. 

(6.)  But  if  for  any  reason  the  council  thii^ 
that  the  valuation  list  or  poor  rate  is  not  a  fair 
criterion  of  value  they  may  cause  an  indepen- 
dent valuation  to  be  made. 

(7.)  For  the  purpose  of  assessing  a  borongh 
rate,  or  for  the  purpose  of  an  mdependent 
valuation,  the  council  from  time  to  time  may 
cause  any  of  the  books  of  assessment  of  any 
rates  or  taxes,  parliamentary  or  parocliial«  on 
any  property,  and  the  valuation  by  which 
the  assessment  is  made,  in  the  hands  of  the 
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overseers,  to  be  brought  before  them,  and  may 
take  copies  thereof  or  extracts  therefrom,  or 
may  direct  any  person  to  take  copies  of  or 
extracts  from  such  books  being  in  his  hands » 
without  haying  the  same  brought  before  the 
council,  or  may  call  before  them  any  overseer 
to  give  evidence  respecting  the  same ;  and 
may  cause  copies  of  the  totii3  amount  assessed 
in  each  parish  in  respect  of  any  tax  payable  to 
the  Crown,  and  the  total  amount  of  the  valua- 
tion of  the  property  on  which  that  assessment 
was  made  in  any  past  year,  to  be  made  out  by 
the  clerk  to  the  commissioners  of  each  district. 

(8.)  The  overseers  and  such  persons  as  they 
select,  by  warrant  of  the  council,  signed  by  the 
mayor  and  sealed  with  the  corporate  seal,  may 
enter  on,  view,  and  examine  any  land  charge- 
able to  the  borough  rate,  in  order  to  ascertain 
the  annual  value  at  which  it  ought  to  be 
charged ;  but  no  such  entry  shall  in  any  case 
be  made  unless  fourteen  days  previous  notice 
in  writing,  signed  by  the  mayor  and  sealed 
with  the  corporate  seal,  of  the  intention  to 
make  the  entiy,  has  been  given  to  the  overseers 
and  to  the  persons  on  whose  land  the  entry  is 
to  be  made. 

(9.)  If  on  any  occasion  the  overseers  of  a 
parish  think  that  their  parish  is  aggrieved  by 
a  borough  rate,  on  account  of  the  proportions 
assessed  as  the  contributions  of  the  respective 
parishes  being  unequal,  or  on  account  of  some 
parish  being  without  sufficient  cause  omitted, 
or  on  account  of  any  other  just  cause  of 
complaint,  they  may  appeal  to  the  recorder  at 
the  next  quarter  sessions  for  the  borough,  or  if 
there  is  none,  to  the  next  quarter  sessions  for 
the  county  wherein  the  borough  is  situate,  or 
whereto  it  is  ac^acent,  against  such  part  of  the 
rate  only  as  affects  their  parish. 

(10.)  The  recorder  or  Quarter  sessions  shall 
hear  and  finally  determme  the  appeal,  and 
either  confirm  such  parts  of  the  rate  as  are 
appealed  against,  or  correct  any  inequalities, 
disproportions,  or  omissions  proved  to  exist 
therein,  as  to  him  or  them  appears  just. 

(11.)  The  expenses  of  the  appeal  shall  be 
paid  by  such  parishes  or  persons  and  in  such 
proportions  as  the  recorder  or  court  having 
cognizance  of  the  appeal  directs. 

(12.)  If  any  person  having  custody  of  any 
book  for  which  the  council  call  under  this 
section,  fails  to  produce  it  to  the  council,  or  to 
permit  any  copy  thereof  or  extract  therefrom 
to  be  made  or  taken,  or  to  give  such  evidence 
as  the  council  require,  he  shall,  on  summary 
conviction,  be  liable  to  a  fine  not  exceeding  ten 
pounds. 

(13.)  If  any  clerk  to  the  commissioners  of  a 
district  fails  to  make  any  copy,  which  he  is 
required  to  make  under  this  section,  within  a 
pCasonable  time  after  his  receipt  of  the  order 


to  make  it,  he  shall,  on  summary  conviction,  be 
liable  to  a  fine  not  exceeding  twenty  pounds. 

145. — (1.)  Where  a  parish  is  wholly  in  a 
borough,  the  council  may  from  time  to  time,  if 
they  think  fit,  order  the  overseers  to  pay  the 
contribution  of  the  parish  to  the  borough  rate 
out  of  the  poor  rate  made  or  to  be  made  for 
the  parish. 

(2.)  The  overseers  shall  pay  the  contribution 
to  the  council  or  as  they  order. 

(3.)  If  the  overseers  fail  to  pay  as  ordered, 
the  amount  may  be  levied  off  the  goods  of 
them  or  any  of  them,  by  distress,  by  virtue  of 
a  warrant  signed  by  the  mayor  and  sealed  with 
the  corporate  seal,  or  signed  by  two  justices 
in  and  for  the  borough. 

146. — (1.)  Where  a  parish  is  partly  in  and 
partly  out  of  a  borough,  the  overseers,  on 
receipt  of  an  order  for  payment  of  money  for 
the  contribution  of  the  part  in  the  borough 
towards  a  borough  rate,  which  order  tne 
council  may  make  as  if  the  whole  parish  was 
in  the  borough,  shall  assess  on  and  levy  from 
the  occupiers  of  hereditaments  rateable  to  the 
poor  rate  in  that  part  of  the  parish  the  amount 
necessary  for  the  contribution,  either  as  a 
separate  rate,  for  which  the  overseers  shall 
have  all  the  powers  which  belong  to  them  for 
levying  a  poor  rate,  or  with  and  as  part  of  the 
poor  rate  to  which  occupiers  in  that  part  of  the 
parish  are  liable  in  common  with  occupiers  in 
the  other  part. 

(2.)  Any  person  rated  under  this  section 
mav  appeal  against  the  rate  in  like  Manner 
ana  with  the  like  consequences,  and  subject  to 
the  like  provisions  and  regulations,  as  in 
appeals  against  a  poor  rate. 

(3.)  The  overseers  shall  pay  the  amount  of 
the  contribution  to  the  council,  or  as  they  order, 
and  in  default  thereof  shall  be  subject  to  all 
provisions  and  penalties  provided  by  law 
concerning  non-payment  of  contribution  to  a 
borough  rate. 

(4.)  Every  overseer  and  collector  shall 
acconnt  for  the  money  collected  and  expended 
under  this  section  to  the  auditor  of  the  district 
comprising  the  parish  in  the  like  manner, 
and  with  the  like  incidents,  consequences, 
liabilities,  and  power  of  appeal  as  in  the  case 
of  the  poor  rate ;  and  the  ijocal  Grovemment 
Board  snail  have  the  like  power  to  make  ordera 
to  reflate  the  mode  of  accounting  as  they 
have  in  regard  to  other  local  rates. 

(5.)  If  any  balance  is  found  in  the  hands  of 
any  such  overseer  or  collector  he  shall  apply 
it  towards  the  next  rate  required  under  tnis 
section,  or  pay  it  to  his  successor  in  office. 

(6.)  In  default  of  his  so  applying  it  while  in 
office,  or  making  payment  to  his  successor 
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within  seven  days  after  the  balance  is  found, 
the  auditor  shall  proceed  to  recover  it. 

(7.)  The  oflScers  ordinarily  employed  in  the 
collection  of  the  poor  rate  shall,  if  required  by 
the  overseers,  collect  the  rate  under  this 
section,  and  shall  receive  thereoat  such  re- 
muneration for  the  additional  duty  as  the 
overseers,  with  the  consent  of  the  vestry, 
determine. 

(8.)  The  collector  or  other  person  appointed 
shall,  for  the  purposes  of  this  section,  have  all 
the  powers  of  overseers. 

(9.)  The  overseers,  in  estimating  the  amount 
of  their  assessment  under  this  section,  may 
include  a  sum  for  costs  of  assessment  and 
collection,  and  a  reasonable  sum  for  rates 
excused  or  irrecoverable. 

147.  Where  the  vestry  of  a  parish  has  made 
or  makes,  before  or  after  the  commencement 
of  this  Act,  under  section  four  of  The  Poor 
Bate  Assessment  and  Collection  Act,  1869,  an 
order,  as  in  that  section  provided,  to  the  effect 
that  the  owners,  iostead  of  the  occupiers,  of 
such  rateable  hereditaments,  as  therein  men- 
tioned, shall  be  rated  to  the  poor  rate  in 
respect  thereof,  every  such  order,  while  in 
force  after  the  commencement  of  this  Act, 
shall  be  deemed  to  apply  to  and  include  rating 
to  the  borough  rate,  with  the  same  incidents, 
conditions,  powers,  liabilities,  and  remedies  as 
if  the  borough  rate  were  a  poor  rate. 

148.  Any  warrant  required  for  the  levy  or 
collection  of  a  borough  rate  may  be  issued  by 
the  mayor,  signed  by  him,  and  sealed  with  the 
corporate  seal. 

149.  All  sums  levied  in  pursuance  of  the 
borough  rate  shall  go  to  the  borough  fund; 
and,  subject  to  the  foregoing  provisions  of  this 
Part,  the  same  shall  be  apiuied  to  all  purposes 
to  which  the  borough  fnna  is  applicable  under 
this  Act,  or  otherwise  by  law ;  and,  as  regards 
a  borough  named  in  the  schedules  to  the 
Municipal  Corporations  Act,  1835,  to  all  pur- 
poses to  which,  before  the  passing  of  that  Act, 
a  borough  rate  was  by  law  applicable  in  the 
borough,  or  a  county  rate  was  applicable  in  a 
county. 

County  Bate. 

150. — (1.)  Where  a  borough  has  a  sepai-ate 
court  of  quarter  sessions,  the  justices  of  a 
county  wherein  the  borough  or  any  part 
thereof  is  situate  shall  not  assess  any  here- 
ditaments in  the  borough  to  any  county  rate ; 
and,  except  as  is  expressly  by  this  Act  pro- 
vided, every  part  of  the  borough  shall  be 
wholly  free  from  contributing  to  any  rate  or 
assessment  of  any  kind  of  and  for  that  county. 


(2.)  But  nothing  in  this  section  shall  prefvent 
the  levy  or  collection  of  arrears  of  any  county 
rate  made  before  the  grant  of  a  separate  court 
of  quarter  sessions. 

151.  The  municipal  corporation  of  a  borough 
having  a  separate  court  of  quarter  sessions 
shall  be  liable  to  pay  such  sums,  if  any,  as  are 
expended  out  of  t^e  county  rate  of  the  county 
in  which  the  borough  is  situate,  and  as  are 
not  otherwise  paid  or  chargeable,  in  respect 
of  the  costs  arising  out  of  the  prosecution, 
maintenance,  conveyance,  transport,  or  punish- 
ment of  all  offenders  committed  for  trikl  from 
the  borough  to  the  assizes  for  the  county. 

152. — (1.)  If  the  whole  or  any  part  of  the 
area  for  the  time  being  comprised  in  a  borough 
having  a  separate  court  of  quarter  sessions 
was,  before  the  eleventh  of  July  one  thoosuid 
eight  hundred  and  thirty-two,  chargeable  with 
or  liable  to  contribute  to  the  county  rate  of 
the  county  in  which  it  is  situate,  the  muni- 
cipal corporation  shall,  in  addition  to  its 
liability  to  pay  for  the  purposes  mentioned  in 
the  last  foregoing  section,  continue  liable  to 
contribute  to  the  county  rate  for  other  pur- 
poses (in  this  Act  referred  to  as  general  county 
purposes),  as  if  this  Act  had  not  been  passed. 

(2.)  General  county  purposes  shall  not  in- 
clude the  costs  arising  out  of  coroners  inquests, 
or  the  expenses  incurred  under  the  Sale  <^ 
Food  and  Drugs  Act,  1875,  in  respect  of  the 
county,  or,  in  the  case  of  a  borough  having 
its  own  inspector  of  weights  and  measures,  the 
expenses  relating  to  the  inspection  of  weights 
and  measures  for  the  cotmty,  or  payments  to 
or  in  respect  of  special  constables. 

153. — (1.)  The  treasurer  of  each  coonfy  shall, 
not  more  than  twice  in  every  year,  send  to  the 
council  of  each  borough  situate  in  the  county 
and  having  a  separate  court  of  quarter  sessions 
an  account  showing  separately — 

(a.)  The  sums,  if  any,  expended  out  of  the 
county  rate  in  respect  of  the  costs  arising 
out  oi  the  prosecution,  maintenance,  cob- 
veyance,  transport,  or  punishment  of 
offenders  committed  for  trial  from  the 
borough  to  the  assizes  for  the  county; 
and 
(b.)  If  the  borough  is  liable  to  contribute  to 
the  county  rate  for  general  county  pur- 
poses, all  sums  expended  out  of  the 
county  rate  for  general  county  purposes, 
and  all  sums  received  in  aid  or  on  account 
of  the  county  rate,  and  the  proportion 
chargeable  on  the  borough  of  the  sums  so 
expended  after  deduction  of  the  sums  so 
received ; 
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and  shall  make  an  order  on  the  council  for  the 
payment  of  the  sum  appearing  by  this  account 
to  be  due  from,  the  municipal  corporation  of 
the  borough. 

(2.)  The  council  shall  thereupon  forthwith 
order  the  sum  so  appearing  to  be  due,  with  all 
reasonable  charges  of  making  and  sending  the 
account,  to  be  paid  to  the  treasurer  of  the 
oonnty  out  of  the  borough  fund. 

(3.)  If  the  order  is  not  complied  with,  two 
justices  for  the  county  may,  on  the  complaint 
of  the  treasurer  of  the  county,  made  within 
one  month  after  the  issue  of  the  order,  issue 
and  send  to  the  treasurer  of  the  borough  a 
varrant  requiring  him  to  pay  to  the  treasurer 
of  the  county,  besides  the  sum  mentioned  in 
the  order,  the  additional  sum  mentioned  in 
the  warrant,  the  same  being  calculated  in  the 
proportion  of  one  shilling  to  every  ten  on  the 
sum  mentioned  in  the  order ;  and  until  pay- 
ment thereof  the  treasurer  of  the  county  shall 
have,  in  respect  of  the  warrant,  all  the  powers 
for  the  recovery  thereof  which  are  given 
against  a  guardian  or  overseer  for  the  recovery 
of  county  rates  and  surcharges. 

(4.)  If  any  difference  arises  concerning  the 
account,  it  shall  be  decided  by  the  arbitration 
of  a  barrister,  named,  on  the  application 
either  of  the  treasurer  of  the  county  or  of  the 
treasurer  of  the  borough,  by  the  Secretary  of 
State.  The  arbitrator  may,  if  he  thinks  fit, 
adjourn  the  bearing  from  time  to  time,  and 
may  require  all  such  information  to  be  afforded 
by  either  party  as  he  thinks  fit.  He  shall  by 
hia  award  in  writing  determine  the  amount  to 
be  paid  by  the  council  to  the  treasurer  of  the 
county,  and  his  award  shall  be  final  and  con- 
clusive. He  shall  also  assess  the  costs  of  the 
arbitration  and  determine  by  whom  and  out  of 
what  fund  they  shall  be  paid. 


PAET  vni. 

ADMiKisraATioN  OF  Justice. 
County  Justices. 


the  county  in  which  the  borough  is  situate 
shall  exercise  the  jurisdiction  of  justices  in  and 
for  the  borough  as  fully  as  they  can  or  ought 
in  and  for  the  county. 

(2.)  No  part  of  a  Dorough  having  a  separate 
court  of  quarter  sessions  shall  be  within  the 
jurisdiction,  exerciseable  out  of  quarter  ses- 
sions, of  the  justices  of  a  county,  where  the 
borough  was  exempt  therefrom  before  the 
passing  of  the  Municipal  Corporations  Act, 
1835. 


Borough  JuiHees* 

155. — (1.)  The  mayor  shall,  by  virtue  of  his 
office,  be  a  justice  for  the  borough,  and  shall, 
unless  disqualified  to  be  mayor,  continue  to 
be  such  a  justice  during  the  year  next  after  he 
ceases  to  be  mayor. 

(2.)  The  mayor  shall  have  precedence  over 
all  other  justices  acting  in  and  for  the  borough, 
and  be  entitled  to  take  the  chair  at  all  meet- 
ings of  justices  held  in  the  borough  at  which 
he  is  present  by  virtue  of  his  office  of  mayor ; 
except  that  he  shall  not  by  virtue  'of  this 
section  have  precedence  over  the  justices 
acting  in  and  for  the  county  in  which  the 
borough  or  any  part  thereof  is  situate,  unless 
when  acting  in  relation  to  the  business  of  the 
borough,  or  over  any  stipendiary  magistrate 
engaged  in  administering  justice. 

156.  It  shall  be  lawful  for  the  Queen,  on  the 
petition  of  the  council  of  a  borough,  to  grant 
to  the  borough  a  separate  commission  of  the 
peace. 

157.— (1.)  It  shall  be  lawful  for  the  Queen, 
from  time  to  time,  to  assign  to  anj  persons 
Her  Majesty's  commission  to  act  as  justices  in 
and  for  each  borough  having  a  separate  com- 
mission of  the  peace. 

(2.)  A  justice  for  a  borough  shall  not  be 
capable  of  acting  as  such  until  he  has  taken 
the  oaths  required  to  be  taken  by  justices, 
except  the  oath  as  to  qualification  by  estate, 
and  made  before  the  mayor  or  two  other  mem- 
bers of  the  council  a  declaration  as  in  the 
Eighth  Schedule. 

(3.)  He  must,  while  acting  as  such,  reside 
in  or  within  seven  miles  oi  the  borough,  or 
occupy  a  house,  warehouse,  or  other  property 
in  the  borough. 

(4.)  He  need  not  be  a  burgess  or  have  such 
qualification  by  estate  as  is  required  for  a 
justice  of  a  county. 

158. — (I.)  A  justice  for  a  borough  shall,  with 
respect  to  offences  committed  and  matters 
arising  within  the  borough,  have  the  same 
jurisdiction  and  authority  as  a  justice  for  a 
county  has  under  any  local  or  general  Act 
yrith  respect  to  offences  committed  and  matters 
arising  within  the  county ;  except  that  he  shall 
not,  by  virtue  of  his  being  a  justice  for  the 
borough,  act  as  a  justice  at  any  court  of  gaol 
delivery  or  quarter  sessions,  or  in  making  or 
levving  any  county  or  borough  rate. 

(2.)  A  justice  shall  not  be  disabled  from 
acting  in  the  execution  of  this  Act  by  reason 
of  his  being  liable  to  the  borough  rate. 

159. — (1.)  The  justices  for  a  borough  shall 
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from  time  to  time  appoint  a  fit  person  to  be 
their  clerk,  to  be  removeable  at  their  pleasure. 
(2.)  They  shall  not  appoint  or  continue  as 
their  clerk  an  alderman  or  councillor  of  the 
borough,  or  the  clerk  of  the  peace  of  the 
borough,  or  of  the  county  in  which  the  borough 
is  situate,  or  the  partner  of  any  such  clerk  of 
the  peace. 

(3.)  The  clerk  to  the  justices  shall  not,  by 
himself  or  his  partner  or  otherwise,  be  directly 
or  indirectly  employed  or  interested  in  the 
prosecution  of  any  ofiender  committed  for 
trial  by  those  justices,  or  any  of  them,  at  any 
court  of  gaol  delivery  or  quarter  sessions. 

(4.)  If  any  person  acts  in  contravention  of 
the  last  foregomg  provision  of  this  section,  he 
shall  for  every  offence  be  liable  to  a  fine  not 
exceeding  one  hundred  pounds,  recoverable  by 
action. 

(5.)  One  moiety  of  any  fine  so  recovered 
shall,  with  costs,  be  paid  to  the  person 
bringing  the  action  to  recover  it. 

(60  Nothing  in  this  Act  shall  prevent  the 
justices  for  a  borough  from  re-appointing  as 
their  clerk  any  person  being  clerk  of  the  peace 
of  the  borough  or  of  the  county  in  which  the 
borough  is  situate,  or  partner  of  any  Buch 
clerk  of  the  peace,  if  the  person  re-appointed 
was,  on  the  sixth  of  August  one  thousand 
eight  hundred  and  sixty  •one,  or  has  not  ceased 
to  be  at  the  time  of  re-appointment,  the  clerk 
of  Uiose  justices. 

160. — (1.)  The  council  of  a  borough  having 
a  separate  commission  of  the  peace  shall  pro* 
vide  and  furnish  a  suitable  justices  room, 
with  offices,  for  the  business  of  the  borough 
justices. 

(2.)  Ko  room  in  a  house  licensed  for  the  sale 
of  intoxicating  liquors  may  be  used  for  this 
purpose. 

Stijpendiary  Magistrate. 

161.— (1.)  If  the  council  desire  the  appoint- 
ment of  a  stipendiary  magistrate  *for  the 
borough,  they  may  present  a  petition  for  the 
appointment  to  the  Secretary  of  State,  and 
thereupon  it  shall  be  lawfdl  for  the  Queen  to 
appoint  to  that  office  a  barrister  of  seven  years 
standing. 

(2.)  Me  shall  hold  office  daring  Her  Majesty's 
pleasure. 

(3.)  He  shall,  by  virtue  of  his  office,  be  a 
justice  for  the  borough. 

(4.)  There  shall  be  paid  to  him  such  yearly 
salary,  not  exceeding,  except  with  the  consent 
of  the  council,  that  mentioned  in  the  petition, 
as  Her  Majes^  from  time  to  time  directs. 

(5.)  It  shall  be  paid  by  four  equal  quarterly 
payments,  and  in  the  same  proportion  up  to 
the  time  of  his  death  or  ceasing  to  act. 


(6.)  On  a  vacancy,  a  new  appointment  shaQ 
not  be  made  until  the  council  again  mike 
application  as  before  the  first  appointment 

(7.)  More  than  one  stipenduoy  magiatnte 
may  be  appointied  for  a  borough. 

Borough  Quarter  Sessions:  Recorder:  Clerk  of 

the  Feojce, 

162. — (1.)  It  shall  be  lawful  for  the  ({aeen, 
on  the  petition  to  Her  Majesty  in  Council  of 
the  council  of  a  borough,  to  grant  that  a  eept- 
rate  court  of  quarter  sessions  be  holden  in  and 
for  the  borough. 

(2.)  The  petition  shall  set  forth  the  grcmnds 
of  the  application  and  the  salary  which  the 
council  are  willing  to  pay  to  the  recorder. 

(3.)  The  grant  may  be  made  on  and  emlnect 
to  such  terms  and  conditions,  if  any,  as  to  Her 
Majesty  in  Coxmcil  seem  fit. 

(4.)  Within  ten  days  after  receipt  of  the 
grant  the  council  shall  send  a  copy  thereof^ 
sealed  with  the  corporate  seal,  to  the  cleric 
of  the  peace  of  the  county,  or  each  conntf  if 
more  than  one,  in  which  the  Ix^rough  or  anj 
part  thereof  is  situate. 

163.— (1.)  It  shall  be  lawful  for  the  Queen 
from  time  to  time  to  appoint  for  aborongb 
having  a  separate  court  of  quarter  sessions  a 
barrister  of  five  years  standing  to  be  recorder 
of  the  borough. 

(2.)  He  shall  hold  office  during  good  be- 
haviour. 

(3.)  He  shall,  by  virtue  of  his  office,  be  a 
justice  for  the  borough. 

(4.)  He  shall  not  act  as  recorder,  or  u  a 
justice,  until  he  has  taken  the  oaths  reanired  to 
be  t^ken  by  a  borough  justice,  and  made  before 
the  mayor  or  two  other  members  of  the  conncil 
a  declaration  as  in  the  Eighth  Schedule. 

(5.)  He  shall  have  precedence  in  all  places 
within  the  borough  next  after  the  mayor. 

(6.)  He  shall  not,  during  bis  office,  be  eligi- 
ble to  serve  in  Parliament  for  the  boroogk. 
or  be  an  alderman,  councillor,  or  stipendiary 
magistrate  of  the  boroujgh ;  but  he  maj  be 
appointed  revising  barrister  for  the  borongk, 
and  shall  be  eligible  to  serve  in  Parliament 
except  for  the  borough. 

(7.)  There  shall  be  paid  to  him  such  jorlj 
salary,  not  exceeding  that  stated  in  the  petition 
on  which  the  grant  of  a  separate  ooort  of 
quarter  sessions  was  made,  as  Her  Majeetr 
airects ;  but  the  same  may  at  any  tiine  to 
increased  by  resolution  of  the  Cooncili  ap- 
proved by  the  Secretary  of  State,  without  the 
resignation  and  re-appointment  of  the  recorder 
being  necessary. 

(8l)  A  person  may  be  appointed  recorder  of 

of  two  or  more  boroughs  conjointly. 
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164. — (1.)  The  oonncil  of  a  boroagh  having 
a  separate  court  of  quarter  sesBions  shall  from 
time  to  time  appoint  a  fit  person  to  be  the 
clerk  of  the  peace  for  the  boroagh. 

(2.)  The  clerk  of  the  peace  imall  hold  office 
during  good  behaviour. 

(3.)  The  clerk  of  the  peace  may  from  time 
to  time,  by  writing  signed  by  him,  appoint  a 
fit  person  to  act  as  deputy  for  him,  in  case  of 
his  illness,  incapacity,  or  absence. 

(4.)  The  appomtmentof  the  deputy 'shall  be 
signified  in  writing,  signed  by  the  clerk  of  the 
peace,  to  the  council,  and  shall  be  recorded  in 
their  minutes. 

(5.)  Where  a  table  of  the  fees  to  be  taken 
by  the  clerk  of  the  peace  has  been  made  by 
the  council  and  confirmed  by  the  Secretary 
of  State,  and  is  for  the  time  being  in  force, 
the  clerk  of  the  peace,  if  paid  by  fees,  may 
take  the  fees  to  which  he  appears  by  that  table 
to  be  entitled. 

(6.)  The  council  may  from  time  to  time  make 
a  new  table  of  the  fees  to  be  taken  by  the  clerk 
of  the  peace,  but  shidl  submit  every  such  table 
to  the  Secretary  of  State  for  confirmation,  and  he 
may  confirm  and  allow  the  same,  either  as  sub- 
mitted, or  with  such  alterations,  additions,  or 
abatements  as  he  thinks  proper,  and  any  such 
table  shall  be  of  no  validity  until  it  is  so 
confirmed. 

165. — (1.)  The  recorder  shall  hold,  once  in 
eveiT  quarter  of  a  year,  or  ofbener,  if  and  as 
he  thinks  fit,  or  the  Secretary  of  State  directs, 
a  court  of  quarter  sessions  in  and  for  the 
borough. 

(2.)  He  shall  sit  as  sole  judge  of  the  court. 

(3.)  The  court  shall  be  a  court  of  record,  and 
shall  have  cognisance  of  all  crimes,  offences, 
and  matters  cognisable  by  courts  of  quarter 
sessions  for  counties  in  ilagland;  and  the 
recorder  shall,  notwithstanding  his  being  sole 
judge,  have  power  to  do  all  things  necessary 
for  exercising  that  jurisdiction  as  rally  as  those 
courts. 

(4.)  But  the  recorder  shall  not,  by  virtue  of 
his  office,  have  power 

(a.)  To  allow,  apportion,  make,  or  levy  any 
borough  rate;  or 

(b.)  Subject  to  the  provisions  of  this  Act 
respecting  appeals  from  a  rate,  to  do  any 
act  in  relation  to  the  allowance,  apportion- 
ment, making,  or  levying  of  .any  rate 
whatsoever;  or 

(6.)  To  grant  any  licence  or  authority  to  any 
person  to  keep  an  inn,  alehouse,  or 
victualling  house  to  sell  exciseable  liquors 
by  retail;  or 

((J.)  To  exercise  any  power  by  this  Act 
specially  vested  in  the  council. 


166. — (1.)  The  recorder  may,  in  case  of  sick- 
ness or  unavoidable  absence,  appoint,  by 
writing  signed  by  him,  a  barrister  of  five 
years  stancung  to  act  as  dieputy  recorder  at  the 
quarter  sessions  then  next  ensuing  or  then 
being  held,  and  not  longer  or  otherwise. 

(2.)  But  the  sessions  snail  not  be  illegal,  nor 
shall  the  acts  of  a  deputy  recorder  be  invalid, 
by  reason  of  ike  cause  of  the  absence  of  the 
recorder  not  being  unavoidable. 

167. — (1.)  In  the  absence  of  the  recorder  and 
deputy  recorder,  the  mayor  shall,  at  the  times 
fbr  the  holding  of  the  court  of  quarter  sessions, 
open  the  court,  and  adjourn  the  holding 
thereof,  and  respite  all  recognisances  condi- 
tioned for  appearmg  l^ereat,  until  such  day  as 
he  then  and  there,  and  so  from  time  to  time, 
caoses  to  be  proclaimed. 

(2.)  But  nothing  in  this  section  shall  autho- 
rize the  mavor  to  sit  as  a  judge  of  the  court 
for  the  trial  of  offenders,  or,  save  as  aforesaid, 
to  do  any  other  act  in  the  character  of  a  judge 
of  the  court. 

168. — (1.)  If  at  any  time  it  appears  to  the 
recorder  that  the  quarter  sessions  are  likely  to 
last  more  than  three  days,  including  the  day 
of  assembling,  he  may  in  his  discretion,  but 
subject  to  the  provisions  of  this  section,  order 
a  second  court  to  be  formed,  and  appoint  by 
writing  signed  by  him  a  barrister  of  five  years 
standing  to  preside  therein,  and  try  such 
felonies  and  misdemeanours  as  shall  be  referred 
to  him  therein. 

(2.)  The  barrister  so  appointed  shall  be  styled 
assistant  recorder,  and  shall  have  and  exercise 
the  same  powers,  subject  to  the  same  resula- 
tions  (save  as  regards  the  making  of  a  declara- 
tion as  in  the  Eighth  Schedule)  as  the  recorder; 
and  the  proce^inss  had  by  and  before  the 
assistant  recorder  shall  be  as  effectual  as  if  had 
by  or  before  the  recorder,  and  shall  be  enrolled 
and  recorded  accordingly. 

(3.)  Bat  the  assistant  recorder  shall  not 
have  any  power  or  jurisdiction  except  while 
the  recoraer  is  sitting  in  quarter  sessions ; 
save  that  the  assistant  recorder  may  finish  any 
case  in  which  the  prisoner  has  pleaded,  and  in 
the  trial  whereof  the  assistant  recorder  is 
actually  en^ged  at  the  time  when  the  recorder 
ceases  to  sit,  and  may  sentence  any  prisoner 
tried  before  him,  but  not  then  sentenced. 

(4.)  If  at  any  time  during  the  sittinjj  of  the 
second  court  the  recorder  is  of  opinion  that 
it  is  no  longer  required,  he  may  direct  the 
assistant  recorder  at  a  proper  opportunity  to 
adjourn  it. 

(5.)  Where  a  second  court  is  so  formed,  the 
clerk  of  the  peace,  shall,  on  the  request  of  the 
recorder,  appoint  an  assistanti  and  the  recorder 
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shall  appoint  an  additional  crier  for  the  second 
court. 

(6^)  The  recorder  shall  not  exercise  the 
powers  given  by  this  section  unless — 

(a.)  It  has  been  before  each  quarter  sessions 
certified  to  him  in  writing  signed  by  the 
mayor  or  two  ^Idermen  or  the  town  clerk 
that  the  council    have    resolved  that  it 
will  be    expedient  that  those  powers  be 
exercised;  and 
(6.)  The  name  of  the  barrister  to  be  ap- 
pointed has  at  some  previous  time  been 
approved  by  the  Secretary  of   State   as 
that  of  a  fit  person  to  be  from  time  to 
time  BO  appointed. 
(7.)  Where  a  resolution  of  the  council  is  so 
certified,  the  resolution  and  certificate  shall, 
if   the    resolution  so   provides,    continue   in 
force  during  twelve  months  from  the  date  of 
the  resolution,   and  during  such  continuance 
no   fresh   resolution    or    certificate    shall   be 
necessary. 

(8.)  An  assistant  recorder,  assistant  clerk  of 
the  peace,  and  additional  crier  shall  have 
remuneration  as  appearing  by  the  Fourth  and 
Fifth  Schedules. 

(9.)  The  powers  given  to  the  recorder  by 
this  section  may  be  exercised  by  the  deputy 
recorder. 

(10.)  Appointments  made  and  certificates 
given  under  this  section  shall  not  be  subject  to 
any  stamp  duty  or  other  tax. 

169.  A  municipal  corporation  of  a  borough 
having  a  separate  court  of  quarter  sessions 
shall  be  liable  to  pay  the  costs  and  expenses 
attending  the  prosecution  of  any  felony  com« 
mitted  or  supposed  to  have  been  committed  in 
the  borough, .  and  of  any  other  offence  com- 
mitted or  supposed  to  have  been  committed  in 
the  borough  the  costs  and  expenses  attending 
the  prosecution  whereof  are  by  law  payable  as 
in  the  case  of  a  felony.  The  amount  of  those 
costs  and  expenses  shall  be  ascertained  as 
directed  by  law,  and  the  order  of  the  court  for 
the  payment  thereof  shaU  be  directed  to  the 
treasurer  of  the  borough* 

ShenJ. 

170. — (1.)  The  council  of  every  borough 
being  a  county  of  itself,  and  of  the  city  of 
Oxford,  shall  on  the  ninth  of  November  in 
every  year  appoint  a  fit  person  to  execute  the 
office  of  sheriff. 

(2.)  The  appointment  shall  be  made  at  the 
quarterly  meeting  of  the  council  immediately 
after  the  election  of  the  mayor. 

(3.)  The  sheriff  shall  hold  office  until  the 
appointment  of  his  successor. 

(4.)  He  shaU  have  the  same  duties  and 
powers  as  the  sheriff  or  the  person  filling  the 


office  of  sheriff  in  the  respective  borough  or 
city  would  have  had  if  this  Act  had  not  been 
passed. 

Coroner. 

171. — (1.)  The  council  of  a  borough  kaving 
a  separate  court  of  quarter  sessions  shally 
within  ten  davs  next  after  receipt  of  the  grant 
thereof  by  tne  council,  and  thenceforward 
from  time  to  time,  appoint  a  fit  person,  not 
an  alderman  or  councilior  of  the  borough^  to 
be  coroner  of  the  borough ;  and  thereafter  no 
person  other  than  the  coroner  so  appointed 
shall  take  in  the  borough  any  inquisition 
belonging  to  the  office  of  coroner. 

(2.)  The  coroner  shall  hold  office  dming 
good  behaviour. 

(3.)  A  vacancy  in  the  office  shall  be  filled  up 
within  ten  days  after  it  occurs. 

(4)  The  coroner  shall  have,  by  order  of  the 
recorder,  remuneration  as  appearing  in  the 
Fourth  and  Fifth  Schedules. 

172. — (1.)  In  case  of  illness  or  unavoidable 
absence,  the  coroner  shall  appoint  by  writing 
signed  by  him  a  fit  person,  heing  a  barrister 
or  solicitor,  and  not  an  alderman  or  councillor 
of  the  borough,  to  act  for  him  as  deputy 
coroner  during  his  illness  or  unavoioiable 
absence,  but  not  longer  or  otherwise. 

(2.)  The  mayor  or  two  justices  for  the 
borough  shall  on  each  occasion  certify  by 
writing  signed  by  him  or  them  the  necesity 
for  the  appointment  of  a  deputy  coroner. 
This  certincate  shall  state  the  cause  of  absence 
of  the  coroner,  and  shall  be  openly  read  to 
every  inquest  jury  summoned  by  the  depaty 
coroner. 

173.  On  or  before  the  first  of  February  in 
every  year  the  coroner  shall  send  to  the  Secre* 
tary  of  State  a  return  in  writing,  in  such  form 
as  the  Secretary  of  State  directs,  of  the  par- 
ticulars of  each  case  in  which  the  coroner  or 
his  deputy  was  called  upon  to  hold  an  inquest 
during  the  year  ending  on  the  then  last  thirty- 
first  of  December. 

174. — (1.)  Where  a  borough  has  not  a 
separate  court  of  quarter  sessions  no  person 
otner  than  the  coroner  for  the  county  or  dis- 
trict in  which  the  borough  is  situate  shall  take 
in  the  borough  any  inquisition  belonging  to 
the  office  of  coroner. 

(2.)  That  coroner  shall,  for  every  inquisition 
dul^  taken  by  him  within  the  borough,  be 
entitled  to  such  rateable  fees  and  salary  as 
would  be  allowed  and  due  to  him,  and  to  be 
allowed  and  paid  in  like  manner,  as  for  any 
other  inquisition  taken  by  him  within  the 
county  or  district. 
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Borottgh  Civil  Court. 

175.— (1.)  The  recorder,  if  there  is  one,  shall 
continue  to  be  the  judge  of  the  borough  civil 
court,  except  in  the  foUowing  cases,  that  is  to 
saj,  where  the  court  is  regulated  by  a  local 
Act  of  Parliament,  or  where  a  barrister  of  five 
years  standing  acted  at  the  passing  of  the 
Masicipal  Corporations  Act,  1835,  as  judge  or 
assessor  of  the  court. 

(2.)  The  recorder,  if  judge,  may,  in  case  of 
Ids  illness  or  nnayoidable  absence,  appoint  by 
writing  signed  by  him  a  barrister  of  five  years 
standing  to  act  for  him  as  deputy  judge  of  the 
conrt  at  the  court  or  courts  then  next  to  be 
holden,  or  then  being  holden,  and  not  longer 
or  otherwise. 

(3.)  The  recorder  on  every  occasion  of  his 
appointing  a  deputy  judge  shall  forthwith 
send  to  the  Secretary  of  State  a  statement  of 
his  reason  for  so  doing. 

(4.)  A  court  shall  not  be  illegal  nor  shall 
the  acts  of  the  depntrv  jndge  be  invalid,  by 
reason  of  the  absence  of  tne  recorder  not  being 
nnavoidable. 

(5.)  The  recorder,  where  judge,  and  the 
deputy  judge,  shall  have  such  remuneration 
as  the  council  fix  by  byelaw. 

(6.)  Where  the  recorder  is  judge,  the  court 
may  in  his  absence  be  holden  for  all  purposes 
wimin  the  competency  of  the  court,  except  the 
trial  of  issues  of  fact  or  of  law,  before  any 
person,  being  a  barrister  of  five  years  standing 
or  a  solicitor  of  five  years  practice,  from  time 
to  time  appointed  for  that  purpose  by  the 
recorder  by  writing  signed  by  him. 

(7.)  Where  the  recorder  or  his  deputy  is 
judge,  all  orders,  affidavits,  and  matters, 
except  the  trial  of  issues  in  law  or  in  fact, 
relatmg  to  the  business  of  the  court,  if  not 
regulated  by  a  local  Act,  may  be  made,  sworn, 
or  done  in  or  out  of  court  in  the  absence  of  the 
recorder  and  his  deputy  by  or  before  the 
registrar  or  such  other  person,  being  a  barrister 
of  five  years  standing,  or  a  solicitor  of  five 
years  practice,  as  the  recorder  appoints  by 
TOting  signed  by  him. 

176.  Where  there  is  a  borough  civil  court, 
but  no  recorder,  such  officer  of  the  borough  as 
by  the  charter  constituting  the  court,  or  by 
custom,  is  the  judge  of  the  court,  shall  con- 
tinue to  be  and  act  as  such  judge;  and  the 
council,  whether  the  court  is  regulated  by  a 
local  Act  or  not,  shall  have  power  for  that 
purpose  to  appoint  the  necessary  officer. 

177.  Every  judge  or  assessor  of  a  borough 
ciyil  court,  other  than  the  mayor,  shall  hold 
his  oflBce  during  good  behaviour. 

178.— (1.)  Except  where  the  town  clerk  acts 


as  registrar,  the  council  shall  from  time  to 
time  appoint  a  registrar  of  the  borough  civil 
court. 

(2.)  The  council  shall  from  time  to  time 
appoint  other  requisite  officers  and  servants  of 
the  court. 

(3.)  The  fees  to  be  taken  by  the  registrar 
and  other  officers  of  the  court  shall  be  from 
time  to  time  fixed  by  the  council,  subject  to 
the  approval  of  the  Secretary  of  State. 

(4.)  if  and  as  far  as  the  fees  ai'e  not  so  fixed, 
they  shall  be  those  usually  taken  before  the 

?a8sing  of  the  Municipal  Corporations  Act, 
835. 

179. — (1.)  The  registrar  of  a  borough  civil 
court,  or  any  other  officer  of  the  court,  shall 
not  himself,  or  by  any  partner  or  clerk,  practise 
as  a  solicitor  or  attorney,  in  the  court;  nor 
shall  any  partner  or  clerk  of  the  registrar  act 
as  agent  for  any  other  solicitor  or  attorney  in 
the  court. 

(2.)  Unless  so  disqualified,  every  solicitor  of 
the  Supreme  Court  of  Judicature  may  practise 
as  solicitor  in  the  court. 

180. — (1.)  Each  borough  civil  court  shall  be 
holden  for  trial  of  issues  of  fact  and  of  law  four 
times  at  least  in  each  year,  and  with  no  greater 
interval  than  four  months  between  two  succes- 
sive courts. 

(2.)  Subject  as  aforesaid,  where  the  recorder 
is  judge,  the  court  shall  be  holden  at  such  times 
as  the  recorder  thinks  fit,  or  as  the  Secretary 
of  State  from  time  to  time  directs. 

181.  Every  personal  action  brought  in  a 
borough  civil  court  shall  be  commenced  by 
writ  of  summons. 

182. — (1.)  Subject  to  the  provisions  of  this 
Act,  the  judge  of  a  borough  civil  court  may 
from  time  to  time  make  rules  for  regulating 
the  times  of  holding  the  court  and  the  pro- 
cedure, practice,  and  pleadings  therein,  and 
the  fees  of  solicitors  therein,  and  may  by  any 
rule  revoke  or  alter  any  former  rule. 

(2.)  But  where  there  is  a  recorder  and  he  is 
not  the  judge  of  the  court,  every  rule  made  by 
the  judge  shall  be  subject  to  the  approval  of 
the  recorder  in  writing  signed  by  him ;  save 
that  this  provision  shcdl  not  apply  where  the 
recorder  acts  as  deputy  of  the  judge. 

(3.)  In  every  case  (whether  the  recorder  is 
judge  or  not)  rules  made  by  the  judge  under 
this  section  shall  be  subject  to  the  approval  of 
three  judges  of  the  High  Court. 

183. — (1.)  Where  by  the  Municipal  Corpo- 
rations Act,  1835,  jurisdiction  was  conferred 
on  a  borough  civil  court  whereof  the  recorder 
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is  judge,  or  wherein  a  barrister  of  five  years 
standing  acts  as  judge  or  assessor,  to  try  per- 
sonal actions  wherein  the  sum  sought  to  be 
recovered  does  not  exceed  twenty  pounds,  and 
actions  of  ejectment  between  landowner  and 
tenant  wherein  the  annual  rent  of  the  property 
whereof  possession  is  sought  to  be  recovered 
does  not  exceed  twenty  pounds,  no  fine  having 
been  reserved  or  made  payable,  then  that  court 
shall  continue  to  have  that  jurisdiction. 

(2.)  Any  action  wherein  the  title  to  land  of 
any  tenure,  or  to  any  tithe,  toll,  market,  fair, 
or  other  franchise  is  in  question,  shall  not  be 
tried  in  a  borough  civil  court  which  before  the 
passing  of  the  Municipal  Corporations  Act, 
1835,  had  not  authority  to  try  actions  wherein 
such  titles  were  in  question.  If  it  appears  to 
such  a  court  that  such  a  title  is  in  question  in 
an  action  the  jurisdiction  of  the  court  in  the 
matter  of  the  action  shall  cease  ;  and  the  court 
may,  if  it  thinks  fit,  award  costs  against  the 
party  commencing  the  action. 

184. — (1.)  Nothing  in  this  Act  shall  take 
away  or  abridge  in  respect  of  local  extent, 
amount,  or  otherwise,  any  power,  jurisdiction, 
or  authority  of  a  borougn  civil  court,  or  of  a 
judge,  or  assessor,  or  registrar  thereof,  or  of 
any  deputy  of  a  judge,  or  assessor,  or  registrar 
thereof,  or  afi*ect  the  constitution  or  procedure 
thereof ;  and,  subject  to  the  express  provisions 
of  this  Act,  such  power,  jurisdiction,  autho- 
rity, constitution,  and  procedure,  shall  oontinue 
and  be  as  if  this  Act  had  not  been  passed. 

(2.)  Nothing  in  this  Act  shall  affect  the 
Borough  and  Local  Courts  of  Eecord  Act, 
1872. 

185.  It  shall  be  lawful  for  the  Queen,  by 
Order  in  Council,  on  the  joint  petition  of  the 
justices  of  a  county  in  quarter  sessions  and  of 
the  council  of  a  borough,  to  grant  that  the 
jurisdiction  of  the  boroujB^h  civil  court  shall 
extend  over  any  district  adjacent  to  the  borough 
within  the  jurisdiction  of  those  quarter  sessions ; 
and  the  same  shall  extend  accordingly. 

Borough  Juries, 

186.—  (1.)  Every  burgess  of  a  borough  having 
a  separate  court  of  quarter  sessions  or  a 
borough  civil  court  shall,  unless  bv  law  ex- 
empt or  disqualified,  be  qualified  and  liable  to 
serve  on  grand  juries  in  the  borough,  and  on 
juries  for  the  trial  of  issues  joined  in  either  of 
those  courts. 

(2.)  The  clerk  of  the  peace  shall  give  public 
notice  of  the  time  and  place  of  holding  the 
court  of  quarter  sessions  ten  days  at  least 
before  the  holding  thereof,  and  shall,  soven 
days  at  least  before  the  holding  thereof,  sum- 


mon a  sufficient  number  of  persons,  qualified 
and  liable,  to  serve  as  grand  jurors  at  the 
sessions. 

(3.)  The  clerk  of  the  peace  and  registrar  of 
the  borough  civil  court  respectively  shall  also 
summon  a  sufficient  number  of  perBoiiB,  quali* 
fied  and  liable,  to  serve  as  jurors  at  every  radi 
sessions,  and  at  the  holding  of  everv  such 
civil  court  for  the  trial  of  causes,  if  there  is 
any  cause  then  to  be  tried. 

(4.)  The  summons  may  be  made  by  showiog 
to  the  person  to  be  summoned,  or,  if  he  is 
absent  from  his  usual  place  of  abode,  hy  leaving 
with  some  ])erson  therein  inhabitiiig  a  notice 
containing  its  subBtonoe,  and  signed  by  the 
clerk  of  the  peace  or  registrar,  as  the  case 
may  be. 

(5.)  The  clerk  of  the  peace  and  registrar 
shall  make  out  lists  containing  the  samamM 
and  other  names,  abodes,  and  descriptions  of 
the  persons  summoned  by  them  respectivelT. 

(6.)  No  person  shall  do  summoned  ander 
this  section  to  serve  as  a  juror  more  than  oooe 
in  any  year,  unless  every  person  qualified  and 
liable  so  to  serve  has  been  already  summaned 
once  in  that  year. 

(7.)  If  any  person,  having  been  duly  sum- 
moned under  this  section,  fails  to  attend 
according  to  the  summons,  or,  being  thrice 
called,  does  not  answer  to  his  name,  or  after 
his  appearance  wilfully  withdraws  himself 
from  the  court,  he  shall  (unless  some  reaaon- 
able  excuse  is  proved  by  him  to  the  aatiafac- 
tion  of  the  court),  be  liable  to  pay  a  Bad  of 
such  amount  as  the  court  thinks  nt. 
•  (8.)  If  the  person  on  whom  any  such  fine  is 
imposed  refuses  to  pay  it  to  the  person  aatho- 
rized  by  the  court  to  receive  it,  toe  court  mar, 
then  or  at  the  next  sitting,  by  order  of  the 
court  signed  by  the  clerk  of  the  peace  or  regis- 
trar, cause  to  be  levied,  by  distress  and  sale 
of  the  goods  of  the  person  on  whom  the  fine  is 
imposed  the  fine,  and  the  reasonable  charges 
of  the  distress  and  "sale. 

(9.)  Nothing  in  this  Act  shall  affect  the 
Juries  Act,  1870. 

Exertional  Proviaiana. 

187.  The  grant  to  a  borough  of  a  separate 
commission  of  the  peace,  or  of  a  separste 
court  of  quarter  sessions,  shall  not  be  pnjndi« 
cially  afiected  by  any  subsequent  grant  to  or 
for  any  county  of  a  commission  of  we  peace  or 
other  commission. 

188.^(1.)  Until  Her  Msgesty  is  pleased  to 
direct  a  commission  of  oyer  and  terminer  and 
gaol  delivery  to  be  executed  within  any  borongb 
being  a  county  of  a  city  or  county  of  a  town, 
all  bills  of  incuctment  U)r  offences  committed 
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within  that  borough  shall  be  preferred,  and  all 
proce^n^  thereon  shall  be  had,  in  the  manner 
anthorized  by  the  Act  of  the  thir^-eighth  year 
of  the  reign  of  King  George  the  Thirdf,  chapter 
fi%-two,  "  to  regulate  the  trial  of  causes, 
"  indictments,  and  other  proceedings  which 
"  arise  within  the  counties  of  certain  cities 
"  and  towns  corporate  within  the  kingdom.'' 

(2.)  For  the  purposes  of  that  Act  each 
borough  named  in  the  Sixth  Schedule  shall  be 
considered  as  next  adjoining  the  county  named 
in  conjunction  therewith. 

189.  Where  under  any  Act  a  place  has  ceased 
or  ceases  to  be  part  of  a  borough  or  the  liberties 
thereof,  all  matters  by  virtue  of  a  local  Act  of 
Parliament  or  otherwise  cognisable  by  a  jus- 
tice or  by  the  quarter  sessions  having  jurisdic- 
tion within  that  place  shall  be  cognisable  by 
the  justices  or  the  quarter  sessions  of  the 
county,  liberty,  or  jurisdiction  within  which 
the  place  is  situate,  m  the  same  manner  and 
subject  to  the  same  provisions  as  they  were 
within  the  jurisdiction,  of  the  justices  or  the 
quarter  sessions  for  that  place. 


PART  IX. 
Police. 


Watch  Committee;  Constahlea, 

190. — (1.)  The  council  shall  from  time  to 
time  appoint,  for  such  time  as  they  think  fit, 
a  sufficient  number  not  exceeding  one  third  of 
their  own  body,  who,  with  the  mayor,  shall  be 
the  watch  committee. 

(2.)  The  watch  committee  may  act  by  a 
majority  of  those  present  at  a  meeting  thereof, 
but  shall  not  act  unless  three  are  so  present. 

191. — (1.)  The  watch  committee  shall  from 
time  to  time  appoint  a  sufficient  number  of  fit 
men  to  be  borough  constables. 

(2.)  A  borough  constable  shall  be  sworn  in 
before  a  justice  having  jurisdiction  in  the 
borough,  and  when  so  sworn  shall,  in  the 
borough,  in  the  county  in  which  the  borough 
or  any  part  thereof  is  situate,  and  in  every 
county  being  within  seven  miles  from  any  part 
of  the  borough,  and  in  all  liberties  in  any  such 
county,  have  all  such  powers  and  privileges, 
and  be  liable  to  all  9uch  duties  and  responsi- 
bilities, as  any  constable  has  and  is  liable  to 
for  the  time  being  in  his  constablewick,  at 
common  law  or  by  statute,  and  shall  obey  all 
such  lawful  commands  as  he  receives  from  any 
justice  having  jurisdiction  in  the  borough  or 
in  any  county  in  which  the  constable  is  called 
on  to  act. 


(3.)  The  watch  committee  may  from  time  to 
time  frame  such  reflations  as  they  deem 
expedient  for  preventing  neglect  or  abuse,  and 
for  making  the  borough  constables  efficient  in 
the  discharge  of  their  duties. 

(4.)  The  watch  committee,  or  any  two  jus- 
tices having  jurisdiction  in  the  borough,  may 
at  any  time  suspend,  and  the  watch  committee 
may  at  any  time  dismiss,  any  borough  con- 
stable whom  they  think  negligent  in  the 
discharge  of  his  auty,  or  otherwise  unfit  for 
the  same. 

(5.)  When  a  borough  constable  is  so  dis- 
missed, or  ceases  to  belong  to  the  constabulary 
force  of  the  borough,  all  powers  vested  in  him 
as  a  constable  by  virtue  of  this  Act  shall  imme- 
diately cease. 

(6.)  Nothing  in  this  section  shall  interfere 
with  the  operation  of  an  Act  of  the  session  of 
the  third  and  fourth  years  of  Her  Majesty's 
reign  **  to  amend  the  Act  for  the  establishment 
of  county  and  district  constables  " ;  and 
.throughout  that  Act  a  reference  to  this  Act 
shall  be  deemed  to  be  substituted  for  a  reference 
to  the  Municipal  Corporations  Act,  1835,  and 
any  Act  amending  it. 

192.  The  watch  committee  shall,  on  the  first 
of  January,  the  first  of  April,  the  first  of  July, 
and  the  first  of  October  in  every  year,  send  to 
the  Secretary  of  State  a  copy  of  all  rules  from 
time  to  time  made  by  the  watch  committee  or 
the  council  for  the  regulation  and  guidance  of 
the  borough  constables. 

193.  A  borough  constable  may,  while  on 
duty,  apprehend  any  idle  and  disorderly  person 
whom  he  finds  disturbing  the  public  peace, 
or  whom  he  has  just  cause  to  suspect  of  inten- 
tion to  commit  a  felony,  and  deliver  him  into 
the  custody  of  the  borough  constable  in  atten- 
dance at  the  nearest  watch-house,  in  order 
that  he  may  either  be  secured  until  he  can  be 
brought  before  a  justice,  or,  where  the  con- 
stable in  attendance  is  empowered  and  thinks 
fit  to  take  bail,  give  bail  for  his  appearance 
before  a  justice. 

194.  If  a  borough  constable  is  guilty  of 
neglect  of  duty,  or  of  disobedience  to  a  lawful 
oraer,  he  shall  for  every  such  offence  be  liable 
on  summary  conviction  to  imprisonment  for 
any  time  not  exceeding  ten  days,  or,  in  the 
discretion  of  the  court,  to  a  fine  not  exceeding 
forty  shillings,  or  to  be  dismissed  from  his 
office. 

195. — (1.)  If  any  person  assaults  or  resists  a 
borough  constable  in  the  execution  of  his  duty, 
or  aids  or  incites  any  person  so  to  assault  or 
resist,  he  shall  for  every  such  offence  be  liable 
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on  Bummary  conYiction  to  a  fine  not  exceeding 
five  pounds. 

(2.)  But  nothing  in  this  section  shall  prevent 
any  prosecution  by  way  of  indictment  against 
any  such  offender,  except  that  he  shall  not 
be  prosecuted  both  by  indictment  and  in  a 
summary  manner  for  the  same  offence. 

Special  Constahles, 

196. — (1.)  Two  or  more  of  the  justices  having 
jurisdiction  in  a  borough  shall,  in  October  in 
every  year,  appoint,  by  precept  signed  by 
them,  so  many  as  they  think  fit  of  the  inhabi- 
tants of  the  borough,  not  legally  exempt  from 
serving  the  office  of  constable,  to  act  as  special 
constables  in  the  borough. 

(2.)  Every  such  special  constable  shall  make 
a  declaration  to  the  effect  of. the  oath  set  forth 
in  the  Act  of  the  session  of  the  first  and  second 
years  of  the  reign  of  King  William  the  Fourth, 
chapter  forty-one,  **for  amending  the  laws 
**  relative  to  the  appointment  of  special  con- 
"  stables,  and  for  the  better  preservation  of 
**  the  peace,"  and  shall  have  the  powers  and 
immunities,  and  be  liable  to  the  duties  and 
penalties,  enacted  by  that  Act. 

(3.)  He  shall  act  when  so  required  bj  the 
warrant  of  a  justice  having  jurisdiction  m  the 
borough,  but  not  otherwise. 

(4.)  The  warrant  shall  recite  that  in  the 
opinion  of  the  justice  the  ordinair  police  force 
of  the  borough  is  insufficient  at  tne  date  of  the 
warrant  to  maintain  the  peace  of  the  borough. 

(5.)  Kothing  in  this  section  shall  make  any 
person  having  a  right  to  vote  at  a  parliamen- 
tary election  liable  or  compellable  to  serve  as 
a  special  constable  at  or  during  the  election. 

(6.)  Special  constables  shall  be  entitled  to 
remuneration  as  appearing  by  the  Fourth  and 
Fifth  Schedules. 

Watch  Bate. 

197. — (1.)  Where  at  the  commencement  of 
this  Act  any  rate  might  be  levied  in  a  borough, 
or  in  any  part  of  a  borough,  for  the  purpose  of 
watching  solely  by  day  or  by  night,  or  for  the 
purpose  of  watching  by  day  or  by  night  con- 
jointly with  any  other  purpose,  the  council 
may  from  time  to  time  make  and  levy  a  watch 
rate  on  the  occupiers  of  all  hereditaments 
within  such  parts  of  the  borough  as  are  watched 
by  day  and  by  night,  and  as  are  from  time  to 
time,  by  order  of  the  council,  declared  liable 
to  watcn  rate. 

(2.)  The  watch  rate  shall  be  made  on  an 
estimate  of  the  net  annual  value  of  the  several 
hereditaments  rated  thereto,  that  is  to  say,  of 
the  rent  at  which,  one  year  with  another,  they 
might  in  their  actual  state  be  reasonably  ex- 
pected to  let  from  year  to  year,  the  probable 


annual  average  cost  of  the  repairs,  insurances, 
and  other  expenses  necessary  to  Tnaintain 
them  in  their  actual  state,  and  all  rates,  taxa, 
and  public  charges,  except  tithes  or  tithe  com- 
mutation .rentcharge  (if  any),  being  paid  by 
the  tenant. 

(3.)  The  watch  rate  may  be  made  by  one 
rate  made  yearly,  or  by  two  or  more  rates 
made  half-yearly  or  otherwise,  and  may  be  of 
any  amount,  in  the  discretion  of  the  oooncil, 
not  exceeding  in  any  year  eightpence  in  the 
pound  on  the  net  annual  value  of  the  heredita- 
ments rated  thereto. 

(4.)  For  the  purposes  of  the  watch  rato  the 
council  and  all  persons  concerned,  inclnding 
overseers,  shall  have  all  powers  given  to  them 
in  respect  of  the  borough  rate  for  ordering, 
making,  assessing,  levying,  raising,  collecting, 
or  paying  the  same,  or  as  near  thereto  as  the 
nature  of  the  case  admits. 

(5.)  The  provision  of  this  Act  relating  to 
orders  of  vestries  for  the  rating,  in  some  cases, 
of  owners,  instead  of  occupiers,  shall  extend  to 
the  watch  rate.  • 

(6.)  Nothing  in  the  foregoing  provisions  of 
this  section  (except  the  gener^  power  to  levy 
a  watch  rate)  shall  apply  to  an^  boroaeh  in 
which  the  borough  fund  is  sufficient  wit£  the 
aid  of  the  amount  only  of  watch  rate  whidi 
could  for  the  time  being  be  raised  therein 
under  the  Municipal  Corporations  Act,  1835, 
and  without  the  aid  of  any  borough  rate,  to 
defray  the  expenses  of  the  constabulary  force 
of  the  borough,  with  all  other  expenses  legally 
payable  out  of  the  borough  fund ;  bnt  noUung 
in  the  present  provision  shall  affect  any  benefit 
or  rignt  reserved  by  Part  X.,  or  make  the 
borough  fund  liable  to  any  expenses  with  which 
it  would  not  be  otherwise  chargeable. 

(7.)  Nothing  in  this  section  shall  affect  the 
liability  of  the  borough  fund  to  make  good 
any  deficiency  of  the  watch  rate  towards  the 
expenses  of  the  police. 

(8.)  Nothing  in  this  section  shall  make  liable 
to  watch  rate  any  hereditaments  exempted  by 
any  local  Act  from  payment  of  watch  rate. 

(9.)  Nothing  in  ttiis  section  shall  alter  the 
comparative  liability  to  watch  rate  of  any 
hereditaments  which  are  under  any  local  Act 
in  respect  of  any  watch  rate  entiued  to  any 
deduction  from,  or  chargeable  with  any  in- 
crease on,  an  eoual  pound  rate;  but  the  like 
comparative  deauctions  and  increased  charges 
shall  be  made  under  this  section. 

198. — (1.)  Where  part  only  of  a  parish  is 
liable  to  watch  rate,  the  overseers  shall  not 
pay  out  of  the  poor  rate  the  amount  of  the 
watch  rate  charged  by  the  council  on  that 
parish,  but  shall  make  a  separate  rate  or 
assessment  on  the  part  or  parts  only  of  the 
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parish  liable  to  watch  rate  ;  which  rate  shall 
be  made  in  like  manner  and  under  like 
regulations  and  with  like  means  and  remedies 
for  recorery  thereof  as  in  the  case  of  a  rate 
levied  in  respect  of  the  contribution  towards  a 
borough  rate. 

(2.)  No  such  separate  rate  shall  be  demanded, 
collected,  or  payable  until  it  has  been  allowed 
by  two  justices  usually  acting  in  and  for  the 
borough  and  has  been  published,  as  a  poor 
rate  is  by  law  required  to  be  allowed  and 
published. 

(3.)  Any  person  who  thinks  himself  aggrieved 
by  such  a  separate  rate  may  appeal  to  the 
recorder  at  the  next  quarter  sessions  for  the 
borough,  or  if  there  is  none  to  the  next  court 
of  quarter  sessions  for  the  county  wherein  the 
borouffh  is  situate,  or  whereto  it  is  adjacent; 
and  tne  recorder  or  court  shall  hear  and 
determine  the  same,  and  shall  award  relief  in 
the  premises  as  in  cases  of  appeal  against  a 
poor  rate. 

(4.)  Every  such  separate  rate  may  be  of  the 
rate  in  the  pound  necessarv  for  raising  the 
sum  charged  by  the  council,  but  not  exceeding 
twopence  in  the  pound  beyond  the  rate  in  the 
pound  at  which  the  council  have  computed  the 
watch  rate  charged  by  them. 

(5.)  The  overseers  shall  account  for  money 
collected  under  such  a  separate  rate  as  for 
money  collected  under  a  poor  rate;  and  if 
there  is  a  surplus  in  their  hands,  they  shall 
pay  it  to  the  treasurer,  to  go  to  the  borough 
fund,  to  the  credit  of  the  p&ce  for  which  tne 
rate  was  made,  and  in  part  payment  of  the 
next  watch  rate  laid  on  that  place  by  the 
council. 

(6.)  The  council  or  a  committee  appointed 
for  this  purpose,  on  application  on  behalf  of 
any  person  rated  to  such  a  separate  rate  to  be 
discnarged  therefrom,  and  on  proof  of  his 
inabilitv  through  poverty  to  pay  the  amount 
charged  on  him,  mav  order  that  he  be  excused 
from  the  payment  thereof,  and  may  strike  out 
his  name  therefrom ;  and  the  sum  at  which  he 
was  rated  shall  not  thereafter  be  collected,  nor 
shall  any  person  be  charged  with  it  or  be  liable 
to  account  for  it  or  for  omitting  to  collect  or 
receive  it. 

(7.)  The  overseers  making  anjr  such  separate 
rate  may,  by  warrant  from  two  justices  usually 
acting  in  and  for  the  borough,  levy  on  every 
person  refusing  to  pay  the  rate  tne  amount 
charged  on  him,  witn  the  costs  and  charges  of 
recovering  and  enforcing  payment  thereof,  to 
be  ascertained  by  the  justices,  by  distress  and 
sale  of  the  offender's  goods,  rendering  to  him 
the  overplus;  and  in  default  of  such  distress 
two  justices  may  commit  him  to  prison,  there 
to  remain  without  bail  until  payment  of  the 
amount  and  arrearages. 


199.  Any  warrant  required  for  the  levy  or 
collection  of  a  watch  rate  or  separate  rate  may 
be  issued  by  the  mayor,  signed  by  him  and 
sealed  with  the  corporate  seal. 

200.  All  money  raised  by  a  watch  rate»  or 
by  a  separate  rate  as  last  aforesaid,  shall  go  to 
the  borough  fund. 


PAET  X. 
Freeven. 


201.  In  this  Part  the  term  freeman  includes 
any  person  of  the  class  whose  rights  and 
interests  were  reserved  by  the  Municipal  Cor- 
porations Act,  1835,  under  the  name  either  of 
freemen  or  of  burgesses. 

202.  No  person  shall  be  admitted  a  freeman 
by  gift  or  by  purchase. 

203.  The  town  clerk  of  every  borough  for 
which  at  the  commencement  of  this  Act  there 
is  a  Freemen's  Roll  shall  continue  to  keep  a 
list,  called  the  Freemen's  Boll. 

204.  Where  a  person  is  entitled  to  be  ad- 
mitted a  freeman  for  the  purposes  of  this  Part 
in  respect  of  birth,  servitude,  or  marriage,  and 
claims  accordingly,  the  mayor  shall  examine 
into  the  claim,  and  on  its  being  established 
the  claimant  shall  be  admitted  and  enrolled 
by  the  town  clerk  on  the  Freemen's  Boll. 

205. — (1.)  Every  person  who  had  before  the 
passing  of  the  Municipal  Corporations  Act, 
1835,  been  admitted  a  freeman,  or  if  that  Act 
had  not  been  passed  might  have  been  so 
admitted  otherwise  than  by  gift  or  purchase, 
and 

(2.)  Every  person  who  for  the  time  being 
is — 

(a.)  An  inhabitant  of  a  borough,  or 

(5.)  Wife,  widow,  son;  or  daughter  of  a 
freeman,  or 

(c.)  Husband  of  a  daughter  or  widow  of  a 
freeman,  or 

(d.)  Bound  an  apprentice, — 

shall,  subject  to  the  provisions  of  this  Part, 
have  and  enjoy  and  be  entitled  to  acquire  and 
enjoy  the  same  share  and  benefit  of  the  here- 
ditaments, and  of  the  rents  and  profits  thereof, 
and  of  the  common  lands  and  public  stock  of 
any  borough  or  body  corporate,  and  of  any 
property  held  in  whole  or  in  part  for  any 
charitable  uses  or  trusts,  as  if  tne  Municipal 
Corporations  Act,  1835,  or  this  Act,  had  not 
been  passed. 
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206.— (1.)  The  total  amount  to  be  divided 
among  the  persons  whose  rights  are  by  the  last 
foregoing  section  reserved  shall  not  exceed 
the  surplus  remaining  after  payment  of  the 
interest  of  all  lawful  debts  chargeable  on  the 
property  out  of  which  the  sums  so  to  be 
divided  have  arisen,  together  with  the  salaries 
of  municipal  officers  and  all  other  lawful  ex- 
penses which,  on  the  fifth  of  June  one  thousand 
eight  hundred  and  thirty-five  were  defrayed 
out  of  or  chargeable  on  the  same. 

(2.)  Where,  if  the  Municipal  Corporations 
Act,  1835,  or  this  Act,  had  not  been  passed, 
any  such  person  would  have  been  liaole  by 
statute,  byelaw,  charter,  or  custom,  to  pay  any 
fine,  fee,  or  sum  of  money  to  any  body  cor- 
porate, or  to  any  member,  officer,  or  servant 
thereof,  in  consideration  of  his  freedom,  or  of 
his  or  her  title  to  those  reserved  rights,  or 
there  was  any  condition  precedent  to  any 
person  being  entitled  to  those  rights,  he  or 
she  shall  not  have  any  benefit  in  respect  of 
those  rights  until  he  or  she  has  paid  that  fine, 
fee,  or  sum  to  the  treasurer  on  account  of  the 
borough  fund,  or  has  fulfilled  that  condition, 
as  far  as  it  is  capable  of  being  fulfilled  accord- 
ing to  the  provisions  of  this  Act. 

207.  Nothing  in  this  Act  shall  strengthen 
or  confirm  any  claim,  right,  or  title  of  any 
freeman  or  of  any  person  to  the  benefit  of  any 
right  in  this  Part  reserved,  but  the  same  may  in 
every  case  be  brought  in  question,  impeached, 
and  set  aside,  as  if  this  Act  had  not  been 
passed. 

208. — (1.)  Nothing  before  in  this  Part  con- 
tained shall  apply  to  any  claim,  right,  or  title 
of  a  freeman  or  of  any  person  to  any  discharge 
or  exemption  from  any  tolls  or  dues  levied 
wholly  or  in  part  by  or  for  the  use  or  benefit 
of  any  borough  or  body  corporate. 

(2.)  No  person  shall  nave  any  such  discharge 
or  exemption  except  a  person  who,  on  the  fifth 
of  June  one  thousand  eight  hundred  and 
thirty-five,  was  an  inhabitant,  or  was  admitted 
or  entitled  to  be  admitted  a  freeman,  or  was 
the  wife,  widow,  son,  or  daughter  of  a  free- 
man, or  was  bound  an  apprentice ;  and  every 
such  person  shall  be  entitled  to  the  same  dis- 
charge or  exemption  as  if  the  Municipal  Cor- 
porations Act,  1835,  or  this  Act,  had  not  been 
passed. 

(3.)  But  nothing  in  this  Act  shall  affect  the 
right  of  any  person  claiming  such  discharge  or 
exemption  otherwise  than  as  inhabitant  or 
freeman,  or  member  of  a  municipal  corpo- 
ration, or  widow  or  kin  of  such  an  inhabitant, 
freeman,  or  member. 

209. — (1.)  Every  person  who,  if  the  Muni- 


cipal Corporations  Act,  1835,  had  not  been 
passed,  would  have  enjoyed  as  a  freeman,  or 
might  thereafter  have  acquired,  in  respect  of 
birth  or  servitude,  as  a  freeman,  the  right  of 
voting  in  a  parliamentary  election,  shall  be 
entitled  to  enjoy  or  acquire  that  right  le  if 
that  Act  or  this  Act  had  not  been  passed. 

(2.)  No  stamp  duty  shall  be  chargeable  oo 
the  admission  of  any  person  as  a  freeman  in 
respect  of  birth  or  servitude  in  a  parliamentvy 
borough. 

(3.)  The  town  clerk  shall  do  all  things  apper- 
taining by  law  to  the  registration  of  freemen 
for  parliamentary  elections. 


PART  XI. 

Gbant  of  Chastebs. 

210.  If  on  the  petition  to  the  Queen  of  tb 
inhabitant  householders  of  any  town  or  tomm 
or  district  in  England,  or  of  any  of  those  in- 
habitants, praying  for  the  grant  of  a  charter 
of  incorporation.  Her  Majesty,  by  the  adrioe 
of  Her  Privy  Council,  thinks  fit  by  charter  to 
create  such  town,  towns,  or  district,  or  any 
part  thereof  specified  in  the  charter,  with  or 
without  any  adjoining  place,  a  municipal 
borough,  and  to  incorporate  the  inhabitants 
thereof,  it  shall  be  lawful  for  Her  Majestj  bj 
the  charter  to  extend  to  that  municipal  borongh 
and  the  inhabitants  thereof  so  incorporated  tJie 
provisions  of  the  Municipal  Corporation  A(^ 

211. — (1.)  Every  petition  for  a  charter  under 
this  Act  shall  be  referred  to  a  Committee  of 
the  Lords  of  Her  Majesty's  Privy  Council  (in 
this  Part  called  the  Committee  of  Council}. 

(2.)  One  month  at  least  before  the  petition 
is  taken  into  consideration  by  the  Committee 
of  Council,  notice  thereof  and  of  the  time  when 
it  will  be  so  taken  into  consideration  shall  be 
published  in  the  London  Gazette,  and  other- 
wise in  such  manner  as  the  Committee  direct 
for  the  purpose  of  making  it  known  to  all 
persons  interested. 

212.— (1.)  Where  Her  Miyestjr  by  a  charter 
extends  the  Municipal  Corporation  Acts  to  s 
municipal  borough  it  shall  be  lawful  for  Her 
Majesty,  by  the  charter,  to  do  all  or  any  of  the 
following  tnings : 

(a.)  To  fix  the  number  of  councillors,  and  to 
fix  the  number  and  boundaries  of  the 
wards  (if  any),  and  to  assign  the  number 
of  councillors  to  each  ward ;  and 
(h.)  To  fix  the  years  days  and  times  for  the 
retirement  of  the  first  aldermen  and  coan* 
cillors;  and 
(c.)  To  fix  such  days  times  and  places,  and 
nominate  such  persons  to  perform  soch 
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daties,  and  make  such  other  temporary 
modifications  of  the  Manici^l  Corpora- 
tions Acts,  as  may  appear  to  Her  Majesty 
to  be  necessary  or  proper  for  making  those 
Acts  applicable  in  the  case  of  the  first  con- 
stitution of  a  manicipal  borough. 
(2.)  The  years  days  times  and  places  fixed 
by  the  charter,  and  the  persons  nominated 
therein  to' perform  any  duties,  shall,  as  regards 
the  borough  named  in  the  charter,  be  respec- 
tively substituted  in  the  Municipal  Corpora- 
tions Acts  for  the  years,  days,  times,  places, 
officers,  and  persons  therein  mentioned,  and 
the  persons  so  nominated  shall  have  the  like 
powers,  and  be  subject  to  the  like  obligations 
and  penalties,  as  the  officers  and  persons  men* 
tionedin  those  Acts  for  whom  they  are  respec- 
tively substituted. 

(3.)  Subject  to  the  provisions  of  the  charter 
authorized  by  this  section,  the  Mimicipal  Cor- 
porations Acts  shall,  on  the  charter  coming 
into  efiect,  apply  to  the  municipal  borough  to 
which  they  are  extended  by  the  charter ;  and, 
where  the  first  mayor  aldermen  and  council- 
lors or  any  of  them  are  named  in  the  charter, 
shall  apply  as  if  they  were  elected  under  the 
Municipal  Corporations  Acts,  and,  where  they 
are  not  so  named,  shall  apply  to  their  first 
election. 

213. — (1.)  Where  a  petition  for  a  charter  is 
referred  to  the  Committee  of  Council,  and  it  is 
proposed  by  the  charter  to  extend  the  Muni- 
cipal Corporation  Acts  to  the  municipal 
borough  to  be  created  by  the  charter,  the 
Committee  of  Council  may  settle  a  scheme  for 
the  adjustment  of  the  powers,  rights,  privileges, 
franchises,  duties,  property,  and  liabilities 
of  any  then  existing  local  authority  whose 
district  comprises  the  whole  or  part  of  the 
area  of  that  borough,  either  with  or  without 
any  adjoining  or  other  place,  and  also  of  any 
officer  of  that,  authority. 

(2.)  The  scheme,  so  far  as  it  appears  to  the 
Committee  of  Council  to  be  necessary  or  proper 
for  carrying  into  efiect  the  said  adjustment  as 
regards  any  local  authority  existing  at  the 
time  of  the  making  of  the  scheme,  may  contain 
provisions  for  the  continuance  of  tliat  autho- 
rity, or  for  the  abolition  total  or  partial  of  that 
authority,  or  for  the  creation  of  another  autho- 
rity or  authorities,  and  the  alteration  of  the 
district  of  the  existing  local  authority,  and  the 
union  or  other  relation  of  the  existing  local 
authority  and  the  authority  or  authorities  so 
created,  and  for  the  continuance,  modification, 
transfer,  vesting,  and  extension  to  the  whole 
of  the  borough  of  all  or  any  of  the  powers, 
rights,  privileges,  franchises,  duties,  property, 
and  liabilities  of  the  existing  local  authority, 
and  may  contain  such  provisions  as  appear  to 
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the  Committee  of  Council  to  be  necessary  or 
proper  for  fuUv  carrying  into  effect  any  such 
adjustment  and  provisions  as  aforesaid. 

(3.)  The  scheme,  when  settled  by  the  Com- 
mittee of  Council,  shall  be  published  in  the 
London  Grazette,  and  shall  not  be  of  any  effect 
unless  confirmed  as  herein-after  mentioned. 

(4.)  Where,  within  one  month  after  the 
publication  of  the  scheme  in  the  London 
Grazette,  a  petition  against  it  by  any  local 
authority-  affected  thereby,  or  by  not  less  than 
one  twentieth  of  the  owners  and  ratepayers 
of  the  borough  (such  twentieth  to  be  one 
twentieth  in  number  of  the  owners  and  rate- 
payers of  the  borough  taken  together,  or  the 
owners  and  ratepayers  in  respect  of  one  twen- 
tieth of  the  rateable  property  in  the  borough 
and  the  owners  and  ratepayers  in  all  cases  to 
include  women  not  under  coverture)  has  been 
received  by  the  Committee  of  Council,  and  is 
not  withdrawn,  the  scheme  shall  reauire  the 
confirmation  of  Parliament,  and  tne  Com- 
mittee of  Council  may,  if  they  think  fit, 
submit  it  to  Parliament  for  confirmation ;  but 
otherwise,  at  any  time  afler  the  expiration  of 
the  said  month,  or  after  the  withdrawal  of  any 
petition  that  has  been  presented,  the  Com- 
mittee of  Council  may,  if  they  think  fit, 
submit  the  scheme  for  confirmation,  either  to 
Parliament  or  to  Her  Majesty  in  Council,  and 
in  the  latter  case  it  shall  be  lawful  for  Her 
Majesty  to  confirm  the  scheme  by  Order  in 
Council. 

(5.)  A  scheme,  when  confirmed  bv  Parlia- 
ment or  by  Order  in  Council,  shall  nave  full 
operation,  with,  in  the  former  case,  such 
modifications,  if  any,  as  are  made  therein  by 
Parliament,  as  if  the  scheme  were  part  of  this 
Act. 

(6.)  A  local  authority  for  the  purposes  of 
this  Part  means  a  sanitary  authority,  (not 
being  the  mayor,  aldermen,  and  burgesses  of 
a  borough  subject  to  the  Municipal  Corpora- 
tions Acts,)  also  the  corporation  of  a  borough 
not  subject  to  the  Municipal  Corporations 
Acts,  a  burial  board,  trustees,  commissioners 
or  other  persons  who,  as  a  pubUo  body  and 
not  for  their  own  profit,  act  under  any  Act  for 
paving,  lighting,  supplying  with  water  or  gas, 
cleansing,  watching,  regulating  or  improving 
an^  town  or  place,  or  K>r  providing  or  main- 
taining a  cemetery  or  market  in  or  for  any 
town  or  place,  and  any  commissioners,  trus- 
tees, or  other  persons  (not  being  justices) 
maintaining  an^  police  force,  and  any  other 
authority  not  in  this  section  excepted,  and 
not  being  a  school  board,  and  having  powers 
of  local  government  and  of  rating  for  public 
purposes. 

(7.)  The  district  of  a  local  authority  for  the 
purposes   of   this   section    means    the    area 
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within  which  such  authority  can  exercise  any 
powers  or  rights. 

214. — (1.)  A-  scheme  shall,  before  being 
settled  by  the  Committee  of  Council,  be 
referred  for  consideration  to  the  Secretary  of 
State  and  the  Local  Goyemment  Board,  and, 
if  and  as  far  as  it  is  intended  to  affect  any 
authority  which  is  a  harbour  authority  within 
the  meaning  of  the  Harbours  and  Passing 
Tolls,  &c.  Act,  1861,  to  the  Board  of  Trade. 

(2.)  A  scheme  shall  in  every  case  provide 
for  placing  the  new  borough  within  the 
jurisdiction  of  the  council  as  the  sanitary 
authority. 

(3.)  The  regulations  contained  in  the  Seventh 
Schedule  with  respect  to  the  scheme  shall  be 
observed. 

(4.)  If  the  Committee  of  Council  are  satis- 
fied that  a  local  authority  or  other  petitioners 
have  properly  promoted  or  properly  opposed 
a  scheme  before  them,  and  that  for  special 
reasons  it  is  right  that  the  reasonable  costs 
incurred  by  the  authority  or  other  petitioners 
in  such  promotion  or  opposition  should  be 
paid  as  expenses  properly  incurred  by  the 
local  authority  in  tne  execution  of  their 
duties,  the  Committee  of  Council  may  order 
those  costs  to  be  BO  paid,  and  they  shall  be 
paid  accordingly. 

215.  Nothing  in  any  scheme  or  in  the 
Municipal  Corporation  Acts  shall  authorise 
the  establishment  in  a  borough  to  which  a 
charter  is  granted  under  this  Act  of  a  new 
separate  x)olice  force  not  consolidated  with 
the  county  police  force,  unless  the  district 
incorporated  by  the  charter  contained  twenty 
thousand  inhabitants  or  upwards,  according 
to  the  census  taken  next  before  the  date  of 
the  incorporation. 

216. — (1.)  A  charter  creating  a  municipal 
borough  which  purports  to  be  granted  in 
pursuance  of  the  royal  prerogative  and  in 
pursuance  of  or  in  accordance  with  this  Act, 
shall  after  acceptance  be  deemed  to  be  valid 
and  within  the  powers  of  this  Act  and  Her 
Majesty's  prerogative  and  shall  not  be  ques- 
tioned in  any  legal  proceeding  whatever. 

(2.)  Every  such  cnarter  shall  be  laid  before 
both  Houses  of  Parliament  within  one  month 
after  it  is  granted,  if  Parliament  is  then  sitting, 
or  if  not,  within  one  month  after  the  beginning 
of  the  then  next  sitting  of  Parliament. 

217.  Where  a  charter  was  granted  to  a 
borough  within  seven  years  before  the  four- 
teenth of  August  one  thousand  eight  hundred 
and  seventy-seven,  the  Committee  of  Council, 
on  the  petition  to  the  Queen  of  the  council  of 


the  borough,  or  of  any  existing  local  authority 
whose  district  comprises  the  whole  or  any  part 
of  the  area  of  the  borough,  either  with  or  with- 
out any  adjoining  or  other  place,  may  settle  a 
scheme  under  this  Act  in  like  maoner  aa  if  the 

Petition  for  the  grant  of  a  charter  to  the 
orough  had  been  referred  to  the  Committee  d 
Council  after  the  commencement  of  this  Act, 
and  the  provisions  of  this  Act  with  respect 
to  a  scheme  shall  apply  accordingly,  with  the 
necessary  modifications ;  and  if  wil^  one 
month  after  the  publication  of  the  acheme  in 
the  London  Oazette  a  petition  against  the 
scheme  from  the  council  of  the  borongh  his 
been  received  by  the  Committee  of  Coimci] 
and  is  not  withdrawn  the  scheme  shall  reqnire 
the  confirmation  of  Parliament. 

218.— (1.)  Where  a  scheme  for  a  beroogh 
has  been  confirmed  under  this  Fart,  or  any 
former  enactment,  and  the  municipal  carpoanr 
tion  of  the  borough  or  one-twentieth  of  tht 
owners  and  ratepayers  of  the  boroogh  (esti- 
mated as  in  this  Part  mentioned),  or  a  lod 
authority  afibcted  by  the  scheme,  petition  the 
Queen  for  an  amending  scheme,  the  petition 
shall  be  referred  to  a  Committee  of  the  Lards 
of  Her  Majesty's  Privy  Council  (indnded  m 
the  term  the  Committee  of  Council  in  this 
Part),  and  shall  be  proceeded  on,  and  this  Fart 
shall  apply  thereto,  as  nearly  as  may  be,  as  if 
the  same  .were  a  petition  for  a  charter  ei« 
tending  the  Municipal  Corporations  Acts  tot 
municipal  borough  to  be  inoorporated. 

(2.)  The  Committee  of  Council,  if  theytiiink 
fit  to  submit  the  amending  scheme  for  con* 
firmation,  shall  submit  the  same  to  Parliament, 
or  they  may  submit  the  same  to  Her  Majesty 
in  CoxmcU,  if  the  original  scheme  was  &»• 
firmed  by  Order  in  Council ;  and  in  the  latter 
case  it  shall  be  lawful  for  Her  Majesty  to 
confirm  the  amending  scheme  by  (%der  ia 
Coxmcil. 

(3.)  An  amending  scheme,  when  oonfimed 
by  Parliament,  or  by  Order  in  Council,  as  the 
case  may  require,  shall  have  full  opentioB, 
with,  in  the  former  case,  such  modificatioBS,  if 
any,  as  are  made  therein  by  Parliament,  is  if 
the  amending  scheme  were  part  of  this  Act. 


PAETXn. 

liEGiJ.  PROCESniKGS. 

219.-^1.)  In  summazy  proceedings  fiv 
ofiences  and  fines  under  tnis  Act  the  infonna- 
tion  shall  be  laid  within  six  months  after  the 
oommissionof  the  offence.  .  . 

(2.)  Any  person  aggrieved  by  a  conTictMn 
of  a  court  of  summary  jurisdiotion  under  this 
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Act   may  appeal   therefrom   to   a  conrt  of 
qaarter  sessioiiB. 

(3.)  Any  fine  incurred  nnder  this  Act  and 
not  recoverable  smnmarily  may  be  recovered 
by  action  in  the  High  Court. 

220.  A  conviction,  order,  warrant,  or  other 
matter  made  or  done  or  purporting  to  be  made 
or  done  by  virtne  of  this  Act  shall  not  be 
quashed  for  want  of  form,  and  shall  not,  unless 
it  is  an  order  of  the  council  for  payment  of 
money  out  of  the  borough  fund,  be  removed 
by  certiorari  or  otherwise  into  the  High 
(jourt. 

221. — (1.)  Where  by  any  Act  passed  or  to  be 
passed,  any  fine,  penalty,  or  forfeiture  is  made 
recoverable  in  a  summary  manner  before  any 
justice  or  justices  and  payable  to  the  Crown  or 
to  any  body  corporate,  or  to  anv  person  whom- 
soever, the  same  if  recoverea  and  adjudged 
before  any  justice  of  a  borough  having  a 
separate  court  of  quarter  sessions  shall,  not- 
withstanding anything  in  the  Act  nnder  which 
it  is  recovered,  be  recovered  for  and  adjudged 
to  be  paid  to  the  treasurer  of  the  borough. 

(2.)  But  this  section  shall   not  apply  to  a 
fine,  penalty,  or  forfeiture,  or  part  thereof, 
where  the  Act  under  which  it  is  recovered — 
.  (a.)  Directs  payment  thereof  to  the  informer 

or  to  any  person  aggrieved ;  or 
(b.)  If  passed  since  the  Municipal  Corpora- 
tions Act,  1835,  directs  that  the  same 
shall  go  in  any  other  manner  and  not  to 
the  borough  fund;  or 
(e.)  Relates  to  the  customs,  excise,  or  post 
office,  or  to  trade  or  navigation,  or  to 
any  branch  of  the  revenue  of  the  Crown. 

222.  Where  the  offices  of  town  clerk  and 
clerk  of  the  peace  for  a  borough  are  not  held 
bv  the  same  person,  the  clerk  of  the  ;)eace 
shall  perform  all  duties  imposed  on  the  town 
clerk  by  the  Aqt  of  the  third  year  of  King 
Greorge  the  Fourth,  chapter  forty-six,  "for 
"  the  more  speedy  return  and  levying  of 
''  fines,  penalties,  and  forfeitures,  and  re- 
"  cognizances  estreated;"  and  the  clerk  of 
the  peace  shall  make  all  returns,  issue  all 
processes,  and  do  all  other  acts  required  by 
that  Act  to  be  made,  issued,  and  done  by  the 
town  clerk. 

223.  Any  summons  for  appearance,  warrant 
to  enforce  appearance,  warrant  for  appre- 
hension, or  search  warrant,  may,  if  issued  by 
a  justice  for  a  borough,  be  served  or  executed 
in  any  county  wherein  the  borough  or  any 
part  thereof  is  situate,  or  within  any  distance 
not  exceeding  seven  miles  from  the  borough, 
and,  within  mose  limits,  shall  have  the  same 


efiect  as  if  it  had  been  issued  or  indorsed  by  a 
justice  having  jurisdiction  in  the  place  where 
it  is  served  or  executed,  and  may  be  served  or 
executed  by  the  constable  or  special  constable 
to  whom  it  is  directed. 

224. — (1.)  An  action  to  recover  a  fine  from 
any  person  for  acting  in  a  corporate  office' 
without  having  made  the  requisite  declaration, 
or  without  being  qualified,  or  after  ceasing  to 
be  qualified,  or  after  becoming  disquaUned, 
may  not  be  brought  except  by  a  burgess  of  the 
borough,  and  shall  not  he  unless  the  plaintiff 
has,  within  fourteen  days  after  the  cause  of 
action  arose,  served  a  notice  in  writing  per- 
sonally on  the  person  liable  to  the  fine  of  his 
intention  to  bring  the  action,  nor  unless  the 
action  is  commenced  within  three  months  after 
the  cause  of  action  arose. 

(2.)  The  court  or  a  judge  shall,  on  the  appli- 
cation of  the  defendant  within  fourteen  days 
after  he  has  been  served  with  writ  of  summons 
in  the  action,  require  the  plaintiff  to  give 
aecuri^  for  costs. 

(3.)  Unless  judgment  is  given  for  the  plain- 
tiff, the  defendant  shall  be  entitled  to  costs,  to 
be  taxed  as  between  solicitor  and  client. 

(4.)  Where  any  such  action  is  brought 
against  a  person  on  the  ground  of  his  not  bemg 
qualified  in  respect  of  estate,  it  shall  lie  on 
him  to  prove  that  he  was  so  qualified. 

(5.)  A  moiety  of  the  fine  recovered  shall, 
after  payment  of  the  costs  of  action,  be  paid  to 
the  plaintiff. 

225. — (1.)  An  application  for  an  information 
in  the  nature  of  a  quo  warranto  against  any 
person  claiming  to  hold  a  corporate  office  shall 
not  be  made  after  the  expiration  of  twelve 
months  from  the  time  when  he  became  dis- 
qualified after  election. 

(2.)  In  the  case  of  such  an  application,  or  of 
an  application  for  a  mandamus  to  proceed  to 
an  election  of  a  corporate  officer,  the  applicant 
shall  give  notice  in  writing  of  the  application 
to  the  person  to  be  affected  thereby  (in  this 
section  called  the  respondent)  at  any  time  not 
less  than  ten  days  before  the  day  in  the  notice 
specified  for  making  the  application. 

(3.)  The  notice  shall  set  rorth  the  name  and 
description  of  the  applicant,  and  a  statement 
of  the  grounds  of  the  application. 

(4.)  The  applicant  shall  deliver  with  the 
notice  a  copy  of  the  affidavits  whereby  the 
application  will  be  supported. 

(5.)  The  respondent  may  show  cause  in  the 
first  instance  a^nst  the  application. 

(6.)  If  sufficient  cause  is^  not  shown,  the 
court,  on  proof  of  due  service  of  the  notice, 
statement,  and  copy  of  affidavits  used  in  sup- 
port of  the  application,  may,  if  it  thinks  fit, 
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make  the  rule  for  the  information  or  manda- 
mus absolute. 

(7.)  The  court  may,  if  it  thinks  fit,  direct 
that  any  issue  of  fact  on  an  information  be 
tried  by  jury  in  London  or  at  Westminster. 

(8.)  The  court  may,  if  it  thinks  fit,  direct 
that  any  writ  of  mandamus  issued  shall  be 
peremptory  in  the  first  instance. 

226. — (1.)  An  action,  prosecution,  or  pro- 
ceeding against  any  person  for  any  act  done 
in  pursuance  or  execution  or  intended  execu- 
tion of  this  Act,  or  in  respect  of  any  alleged 
neglect  or  default  in  the  execution  of  this  Act, 
shall  not  lie  or  be  instituted  unless  it  is  com- 
menced within  six  months  next  after  the  act  or 
thing  is  done  or  omitted,  or,  in  case  of  a 
continuance  of  injury  or  damage,  within  six 
months  next  after  the  ceasing  thereof. 

(2.)  Where  the  action  is  for  damages,  tender 
of  amends  before  the  action  was  commenced 
may,  in  lieu  of  or  in  addition  to  any  other 
plea,  be  pleaded.  If  the  action  was  com- 
menced after  the  tender,  or  is  proceeded  with 
after  payment  into  court  of  any  money  in 
satisfaction  of  the  plaintifi^s  claim,  and  the 
plaintiff  does  not  recover  more  than  the  sum 
tendered  or  paid,  he  shall  not  recover  any 
costs  incurred  after  the  tender  or  payment,  and 
the  defendant  shall  be  entitled  to  costs,  to  be 
taxed  as  between  solicitor  and  client,  as  from 
the  time  of  the  tender  or  payment ;  but  this 

^  provision  shall  not  affect  costs  on  any  injunction 
in  the  action. 

(3.)  Subject  and  without  prejudice  to  any 
other  powers,  the  council,  where  the  defen- 
dant in  any  such  action,  prosecution,  or  other 
proceeding  is  their  officer,  agent,  or  servant, 
may,  if  they  think  fit,  except  so  far  as  the 
court  before  which  the  action,  prosecution,  or 
other  proceeding  is  heard  and  determined 
otherwise  directs,  pay  out  of  the  borough  fund 
or  borough  rate  all  or  any  part  of  any  sums 
payable  by  the  defendant  in  or  in  consequence 

^  of   the    action,    prosecution,    or  proceeding, 

:  whether  in  respect  of  costs,  charges,  expenses, 

^  damages,  fine,  or  otherwise. 

227. — (1.)  Where  a  person  charged  with  a. 
petty  misdemeanour  is  brought  without  the 
warrant  of  a  justice  into  the  custody  of  a 
borough  constable  during  his  attendance  at  a 
watch-house  in  the  borough,  at  any  time  (by 
day  or  night)  at  which  a  justice  is  not  actually 
sitting  for  the  public  administration  of  justice 
at  the  justices  room,  or  town  hall,  or  other 
place  used  for  that  purpose  in  the  borough, 
the  constable  may,  if  he  thinks  fit,  take  bail 
without  fee  from  that  person,  by  recognisance 
conditioned  for  his  appearance  for  exami- 
nation within  two  days  before  a  justice  in 


the  borough  at  some  time  and  plaoe  theran 
specified. 

(2.)  A  recognisance  so  taken  shall  be  of 
equal  obligation  on  the  parties  entering  into 
the  same,  and  liable  to  the  same  proceedings 
for  the  estreating  thereof,  as  if  taken  before  a 
justice. 

(3.)  The  constable  shall  enter  in  a  book, 
kept  for  that  purpose  in  every  watch-bouse, 
the  name,  residence,  and  occupation  of  the 
person  entering  into  the  recognisance,  and  of 
his  surety  or  sureties,  if  any,  with  the  con- 
dition of  the  recognisance,  and  the  soms 
acknowledged. 

(4.)  The  constable  shall  lay  the  book  before 
the  justice  present  at  the  time  when  and  pUce 
where  the  recognisor  is  required  to  appear. 

(5.)  K  the  recognisor  does  not  appear  at  the 
time  and  place  required,  or  within  one  boor 
after,  the  justice  shall  cause  a  record  of  the 
recognisance  to  be  drawn  up  and  signed  hj 
the  constable,  and  shall  return  the  same  to  the 
next  court  of  quarter  sessions  for  the  borough, 
or,  if  the  borough  has  no  separate  court  of 
quarter  sessions,  for  the  county  in  which  the 
borough  is  situate,  with  a  certificate  at  the 
back  thereof,  signed  by  the  justice,  that  the 
recognisor  has  not  complied  with  the  obhgi- 
tion  therein  contained. 

(6.)  The  clerk  of  the  peace  shall  make  the 
like  estreats  and  schedules  of  every  such 
recognisance  as  of  recognisances  forfeited  io 
quarter  sessions. 

(7. )  If  the  recognisor  applies  by  any  person 
on  his  behalf  to  postpone  the  hearing  of  the 
charge  against  him,  and  the  justice  thinks  fit 
to  consent  thereto,  the  justice  may  enlarae 
the  recognisance  to  such  farther  time  as  he 
appoints. 

(8.)  When  the  matter  is  heard  and  deter- 
mined, either  by  the  dismissal  of  the  charge, 
or  by  binding  over  the  recognisor  to  answer 
the  matter  of  the  complaint  at  quarter  sea3i<m5, 
or  otherwise,  the  recognisance  for  his  appear- 
ance before  a  justice  shall  be  discharged 
without  fee. 


PART  xm. 

General. 
Boundaries. 


228. — (1.)  Every  place  at  the  comm6nc^ 
ment  of  this  Act  included  within  each  boroogh 
then  existing,  and  no  other  place,  shall  be 
part  of  the  borough,  and  in  each  borough  &en 
existing  which  is  a  county  of  itself,  shall  b^ 
part  of  that  county  and  of  no  other,  as  if  this 
Act  had  not  been  passed. 

(2.)  Where  nnaer  i^e  Municipal  Gorpon- 
tions  Act,  1885,  or  any  Act  amending  it,  any 
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Bach  county  or  borongli  does  not,  at  the 
commencement  of  this  Act,  include  a  plcM^e 
which,  before  the  passing  of  the  Municipal 
Corporations  Act,  1835,  was  part  thereof,  that 
place  shall  continne  to  be  part  of  the  county 
wherein  it  is  sitnate,  or  with  which  it  has  the 
longest  common  boundary,  as  if  this  Act  had 
not  been  passed. 

(3.)  But  nothing  in  this  Act  shall  prevent 
any  gaol,  house  of  correction,  lunatic  asylum, 
court  of  justice,  or  judges'  lodging,  which  at 
the  passing  of  the  Municipal  Corporations  Act, 
1835,  was,  and  at  the  commencement  of  this 
Act  is,  taken  to  be,  for  any  purpose,  in  any 
county,  from  being  still,  for  that  purpose, 
taken  to  be  in  that  county,  as  if  this  Act  had 
not  been  passed. 

(4.)  Any  gaol,  court,  dep6t  for  arms,  and 
any  land  thereto  belonging,  which  at  the 
commencement  of  this  Act  is  parcel  of  a 
coimty  shall  continne  to  be  parcel  of  the 
county,  and  under  the  exclusive  jurisdiction 
of  the  authorities  of  the  county,  as  if  this  Act 
had  not  been  passed. 

(5.)  Nothing  in  this  Act  shall  be  construed 
to  affect  the  assessments  of  the  land  tax  or 
assessed  taxes,  as  those  assessments  exist  at 
the  commencement  of  this  Act,  or  to  extend 
or  diminish  the  jarisdiction  of  any  commis- 
sioners of  those  taxes,  as  such  commissioners 
then  exist;   but  all  lands,  and  all  parishes, 

rts  of  parishes,  and  places  shall  continue  to 
charged  as  at  the  commencement  of  this 
Act  towards  the  land  tax  charged  on  the 
county  or  other  district  whereof  at  the  com- 
mencement of  this  Act  they  are  part,  and  to 
be  subject  in  that  behalf  to  the  jurisdiction 
of  the  commissioners  of  the  same  county  or 
other  district,  as  if  this  Act  had  not  been 
passed. 

229.  If  any  place,  which  under  the  Muni- 
cipal Corporations  Act,  1835,  or  any  Act 
amending  it,  ceased  to  be  included  in  a 
borough  or  county  of  a  town  or  city,  was 
before  the  passing  of  the  Municipal  Corpora- 
tions Act,  1835,  liable  to  contribute  to  any 
rate  for  satisfying  any  lawful  debt  to  which 
the  rateps^ers  of  that  borough  or  county  were 
then  liable,  and  if  after  the  commencement 
of  this  Act  any  difference  arises  concerning 
the  proportion  of  that  debt  to  be  contributed 
in  respect  of  that  place,  the  Secretary  of  State, 
on  the  application  of  the  council,  or  of  the 
chairman  of  a  public  meeting  of  the  rate- 
payers of  the  place,  may  appoint  by  writing 
under  his  hand  a  hamster  not  having  any 
interest  in  the  question  to  arbitrate  between 
the  parties,  and  oy  his  award  under  his  hand 
and  seal  to  assess  the  proportion  aforesaid,  if 
any ;  and  the  arbitrator  shall  assess  the  costs 


of  the  arbitration,  and  direct  by  whom  and 
in  what  proportion  and  out  of  what  fund  they 
shall  be  paid;  and  the  rate  aforesaid  shall 
continue  to  be  levied  by  warrant  of  the 
council  and  to  be  paid  by  the  place  aforesaid 
to  the  treasurer  of  the  borough,  as  if  the 
Municipal  Corporations  Act,  1835,  or  any 
Act  amending  it,  or  this  Act,  had  not  been 
passed,  until  the  proportion  aforesaid  is  satis- 
fied, and  no  longer. 

Time. 

230.— (1.)  Where  by  this  Act  any  limited 
time  from  or  after  any  date  or  event  is  ap- 
pointed or  allowed  for  the  doing  of  any  act  or 
the  taking  of  any  proceeding,  then  in  the  com- 

Eutation  of  that  limited  time  the  same  shall 
e  taken  as  exclusive  of  the  day  of  that  date 
or  of  the  happening  of  that  event,  and  as 
commencing  at  the  beginning  of  the  next 
following  day ;  and  the  act  or  proceeding  shall 
be  done  or  taken  at  the  latest  on  the  last  day 
of  the  limited  time  as  so  computed,  unless 
the  last  day  is  a  Sunday,  Christmas  Day, 
Good  Friday,  or  Monday  or  Tuesday  in  Easter 
week,  or  a  day  appointed  for  public  fast, 
humiliation,  or  thanksgiving,  in  which  case 
any  act  or  proceeding  shall  be  considered  as 
done  or  taten  in  due  time  if  it  is  done  or 
taken  on  the  next  day  afterwards,  not  being 
one  of  the  days  in  this  section  specified. 

(2.)  Where  by  this  Act  any  act  or  proceeding 
is  directed  or  allowed  to  be  done  or  taken  on  a 
certain  day,  then  if  that  day  happens  to  be 
one  of  the  days  in  this  section  specified,  the 
act  or  proceeding  shall  be  considered  as  done- 
or  taken  in  due  time  if  it  is  done  or  taken  on 
the  next  day  afterwards,  not  being  one  of  the 
days  in  this  section  specified. 

(3.)  Where  by  this  Act  any  act  or  proceeding 
is  directed  or  allowed  to  be  done  or  taken 
within  any  time  not  exceeding  seven  days,  the. 
days  in    this  section  specified  shall  not  be 
reckoned  in  the  computation  of  such  time. 

Dietaiice, 

231.  The  distances  mentioned  in  this  Act 
shall  be  measured  in  a  straight  line  on  a 
horizontal  plane,  and  may  be  determined  by 
the  map  made  under  the  survey  commonly 
known  as  the  Ordnance  Survey. 

Notices. 

232.  Any  notice  or  other  document  required 
by  this  Act  to  be  fixed  on  the  town  haJl  shall 
be  fixed  in  some  conspicuous  nlace  on  or  near 
the  outer  door  of  the  town  hall,  or,  if  Uiere  is 
no  town  hall,  in  some  conspicuous  place  in  the 
borough  or  ward  to  which  the  notice  or 
document  relates. 
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Inspection  and  Copies. 

233. — (1.)  The  minutes  of  proceedings  of  the 
council  shall  be  open  to  the  inspection  of  a 
burgess  on  payment  of  a  fee  of  one  shilling, 
and  a  burgess  may  make  a  copy  thereof  or 
take  an  extract  therefrom. 

(2.)  A  burgess  may  make  a  copy  of  or  take 
an  extract  from  an  order  of  the  council  for  the 
payment  of  money. 

(3.)  The  treasurer's  accounts  shall  bo  open 
to  the  inspection  of  the  council,  and  a  member 
of  the  council  may  make  a  copy  thereof  or 
take  an  extract  therefrom. 

(4.)  The  abstract  of  the  treasurer's  accounts 
shall  be  open  to  the  inspection  of  all  the  rate- 
payers of  the  borough,  and  copies  thereof  shall 
be  delivered  to  a  ratepayer  on  payment  of  a 
reasonable  price  for  each  copy. 

(5.)  The  Freemen's  EoU  shall  be  open  to 
public  inspection,  and  the  town  clerk  shall 
deliver  copies  thereof  to  any  person  on  pay- 
ment of  a  reasonable  price  for  each  copy. 

(6.)  A  document  directed  by  this  Act  to  be 
open  to  inspection  shall  be  so  open  at  any 
reasonable  time  during  the  ordinary  hours  of 
business,  and  without  payment,  unless  it  is 
otherwise  expressed. 

(7.)  If  a  person  having  the  custody  of  any 
document  in  this  section  mentioned, — 

(a.)  Obstructs  any  person  authorized  to  in- 
spect the  same  in  making  such  inspection 
thereof  as  in  this  section  mentioned ;  or 

iff.)  Kefuses  to  give  copies  or  extracts  to  any 
person  entitled  to  obtain  the  same  under 
this  section ; 
he  shall,  on  summary  conviction,  be  liable  to 
a  fine  not  exceeding  five  pounds. 

Fees. 

234.  The  town  clerk  of  every  borough  shall 
cause  a  true  copy  of  the  tables  of  fees  for  the 
time  being  authorized  to  be  taken  by  the  clerk 
of  the  peace  (if  any)  for  the  borough,  by  the 
clerk  to  the  justices  (if  anv)  for  the  borough, 
and  by  the  registrar  and  officers  of  the  borough 
civil  court  (if  any),  to  be  posted  conspicuously 
in  the  following  places : 

(a.)  The  room  where  the  business  of  the 

town  clerk's  office  is  transacted ; 
(J.)  The  room,  if  any,  where  the  justices  of 

the    borough    sit    for   transacting   their 

business  ; 
(c.)  The  room,  if  any,  where  the  court  of 

quarter  sessions  of  the  borough  is  held;  and 
(d,)  The  room,  if  any,  where   the  borough 

civil  court  is  held. 

SeaJe  and  Signatures. 

235.  K  any  person  forges  the  seal  or  signa- 
ture ^affixed  or  subscribed  to  a  byelaw  made 


under  this  Act,  or  the  signature  sabscribed  to 
any  minute  of  proceedings  of  the  council,  or 
tenders  in  evidence  any  such  document  with  a 
false  or  counterfeit  seal  or  signature,  knowing 
it  to  be  false  or  counterfeit,  he  shall  be  liable 
to  imprisonment  with  hard  labour  for  any  term 
not  exceeding  two  years. 

AppUcaiions  to  Treasury, 

236. — (1.)  Where  the  council  intend  to  Bf^j 
to  the  Treasury  for  their  approval  of  any  sale, 
loan,  or  other  financial  arrangement  undfer  ^kua 
Act  notice  of  the  intention  to  make  the  appli- 
cation shall  be  fixed  on  the  town  hall  one 
month  at  least  before  the  application,  and  a 
copy  of  the  intended  application  shall  during 
that  month  be  kept  in  the  town  clerk's  office, 
and  be  open  to  public  inspection. 

(2.)  If  the  Treasury  either  refuse  tber 
approval  or  grant  it  conditionally  or  under 
qualifications,  notice  of  the  correspondence 
between  the  Treasury  and  the  council  shall 
forthwith  and  during  one  month  be  fbcedon 
the  town  hall,  and  a  copy  of  the  correspondence 
shall  during  that  month  be  kept  in  the  town 
clerk's  office^  and  be  open  to  public  inspection. 

D^ptUy. 

237.  No  defect  in  the  appointment  of  a 
deputy  under  this  Act  shall  invalidate  his 
acts. 

Overseers. 

238.— (1.)  Every  matter  by  the  Mnnidpal 
Corporations  Acts  directed  to  be  done  by 
overseers  may  be  lawfully  done  by  the  major 
part  of  them. 

(2.)  Any  notice  by  the  Municipal  Corpora- 
tions Acts  required  to  be  given  to  OTerseen 
may  be  delivered  to  any  one  of  them,  or  left  at 
his  place  of  abode,  or  at  his  office  for  transact- 
ing parochial  business. 

BedaraUons  and  OaJths. 

239.— (1.)  Where  by  or  under  this  Act  a 
declaration  or  oath  is  required  to  be  made  or 
taken  by  the  holder  of  a  corporate  office  or 
other  person  before  the  council  or  any  members 
thereof,  or  any  other  persons,  they  shall  have 
authority  to  receive  and  administer  the  same 
without  any  commission  or  authority  other 
than  this  Act. 

(2.)  Nothing  in  this  Act  in  any  case  shall 
require  or  authorise  the  taking  or  nufctigg  of 
any  oath  or  declaration  that  would  not  have 
been  required  or  authorised  tinder  the  Pro- 
missory Oaths  Act,  1868,  or  otherwise  by  law, 
if  this  Act  had  not  been  passed,  or  interfere 
with  the  operation  of  the  Promissory  Oaths 
Act,  1868. 
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Forms. 

240.  The  forms  in  the  Eighth  Schedule  or 
forms  to  the  like  effect,  varied  as  circumstances 
require,  may  be  used,  and  shall  be  sufficient  in 
law. 

Misruymer  or  Inacewrate  Deacrijption. 

241.  No  misnomer  or  inaccurate  description 
of  an  J  person,  body  corporate,  or  place  named 
in  any  schedule  to  the  Municipal  GorporationB 
Act,  1835,  or  in  any  roll,  list,  notice,  or  voting 
paper  required  1^  this  Act,  shall  hinder  the 
full  operation  of  this  Act  with  respect  to  that 

Serson,  body  corporate,  or  place,  provided  the 
ecription  of  that  person,  oody  corporate,  or 
place  be  such  as  to  be  commonly  understood. 

8ub8tUuiion  informer  Ada. 

242. — (1.)  In  the  several  enactments  de- 
scribed in  Part  I.  of  the  Ninth  Schedule,  a 
reference  to  this  Act  shall  be  deemed  to  be 
substituted  for  a  reference  to  the  Municipal 
Corporations  Act,  1835,  and  any  Act  amendmg 
it. 

(2.)  In  each  of  the  enactments  described  in 
Part  n.  of  the  Ninth  Schedule,  there  shall  be 
substituted  for  the  respective  provision  of  the 
Municipal  Corporations  Act,  1835,  in  that  part 
mentioned  in  connexion  therewith,  such  pro- 
vision of  this)  Act  as  is  also  mentioned  in  con- 
nexion therewith. 

(3.)  Where  any  Act  passed  before  this  Act, 
and  not  specified  in  the  First  or  in  the  Ninth 
Schedule,  refers  to  the  Municipal  Corporations 
Act,  1835,  or  any  Act  amending  it,  or  to 
boroughs  or  corporations  subject  to  that  Act 
or  any  Act  amending  it,  the  reference  shall  be 
deemed  to  be  to  this  Act  or  to  "the  corre- 
sponding provision  of  this  Act,  or  to  boroughs 
or  corporations  subject  to  this  Act  (as  the  case 
may  require). 

(4.)  All  enactments  to  which  this  section 
relates  shall,  except  as  in  this  section  provided, 
continue  to  operate  as  if  this  Act  had  not  been 
passed. 

243.  Such  of  the  Acts  specified  in  the  First 
Schedule  as  will  remain  in  force  to  any  extent 
after  the  commencement  of  this  Act  may  con- 
tinue to  be  cited  by  the  short  titles  in  that 
schedule  mentioned. 

Beiwrning  Officers  oi  P<Mrliameniary  Elections. 

244. — (1. )  In  boroughs,  other  than  cities  and 
towns  being  counties  of  themselves,  the  mayor 
shall  be  the  returning  officer  at  parliamentary 
elections ;  but  this  provision  shall  not  extend 
to  the  borough  of  Berwick-upon-Tweed. 

(2.)  If  there  are  more  mayors  than  one 
within   the   boundaries    of   a  parliamentary 


borough,  the  mayor  of  that  borough  to  which 
the  writ  of  election  is  directed  shall  be  the 
returning  officer. 

(3.)  If  when  a  mayor  is  required  to  act  as 
returning  officer  the  mayor  is  absent,  or  in- 
capable of  acting,  or  there  is  no  mayor,  the 
council  shall  forthwith  choose  an  alderman  to 
be  returning  officer. 

Disfranchised  Parliamentary  BorougJis, 

245.  Where  a  borough  has,  in  pursuance  of 
the  Bepresentation  of  the  People  Act,  1867,  or 
of  any  Act  passed  in  the  session  of  the  thirty- 
first  and  thirty-second  years  of  the  reign  of 
Her  Majesty,  cease  to  return  a  member  to 
serve  in  Parliament,  and  the  persons  entitled 
to  vote  for  the  member  or  members  formerly 
returned  by  the  borough  were  by  law  electors 
for  any  other  purpose,  the  burgesses  of  the 
borough  shall  be  electors  for  that  purpose,  and 
shall  in  all  respects,  as  regards  tnat  purpose, 
be  substituted  for  the  persons  so  entitled  to 
vote. 

Licensing. 

246.  In  the  Act  of  the  ninth  year  of  the 
reign  of  King  George  the  Fourth,  chapter 
sixfy-one,  "  to  regulate  the  g^ranting  of  li- 
"  cences  to  keepers  of  inns,  alehouses,  and 
"  victualling  houses  in  England,"  the  expres- 
sions "town  corporate,"  ** county  or  place," 
and  ' '  division  or  place,"  include  every  bo- 
rough having  a  separate  commission  of  the 
peace,  and  the  expression  '*  high  constable " 
includes  any  constable  of  any  such  borough  to 
whom  the  lustices  of  the  borough  direct  their 
precept  under  that  Act. 

Freedom  of  Trading. 

247.  Notwithstanding  any  custom  or  byelaw, 
every  person  in  any  borough  may  keep  any 
shop  for  the  sale  of  all  lawful  wares  and  mer- 
chandises by  wholesale  or  retail,  and  use  evenr 
lawful  trade,  occupation,  mystery,  and  handi- 
craft for  hire,  gain,  sale,  or  otherwise  within 
any  borough. 

Cinque  Forts. 

248.— (1.)  The  boroughs  of  Hastings,  Sand- 
wich, Dover,  Hythe,  being  four  of  the  Cinque 
Ports,  and  the  borough  of  Bye,  are  in  uiis 
section  referred  to  as  tne  five  boroughs. 

(2.)  The  jurisdiction,  powers,  and  authorities 
of  the  court  of  quarter  sessions,  recorder, 
coroner,  and  clerk  of  the  peace  for  each  of  the 
five  boroughs  shall  extend  to  the  non-corporate 
members  and  liberties  thereof,  and  to  such 
corporate  members  thereof  as  have  not  a 
separate  court  of  quarter  sessions.^ 

(3.)  The  jurisdiction,  powers,  and  authorities 
of  the  persons  constituted  justices  within  and 
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throughout  the  liberties  of  the  Cinque  Ports 
by  virtue  of  their  commission,  shall  extend  to 
all  places  being  wi*hin  the  limits  of  the  five 
boroughs  or  of  their  members  or  liberties, 
corporate  or  non-corporate,  and  not  being 
within  the  limits  of  a  borough  having  a  sepa- 
rate commission  of  the  peace. 

(4.)  The  justices  for  the  five  boroughs  respec- 
tively shall  have  all  the  jurisdiction,  powers, 
and  authorities  of  justices  for  a  county  relat- 
ing to  the  granting  of  licenses  or  autnorities 
to  persons  to  keep  inns,  alehouses,  or  victual- 
ling houses,  or  to  sell  exciseable  liquors  by 
retail  within  any  of  the  corporate  or  non-cor- 
porate members  or  liberties  of  the  five  boroughs 
respectively,  not  being  within  the  limits  of  a 
borough  having  a  separate  commission  of  the 
peace. 

(5.)  The  non-corporate  members  and  liber- 
ties of  the  five  boroughs  and  such  corporate 
members  thereof  as  have  not  a  separate  court 
of  quarter  sessions  shall  be  charged  by  the 
respective  courts  of  quarter  sessions  of  the 
five  boroughs,  with  a  due  proportion  of  all 
those  expenses  of  the  five  boroughs,  to  the 
payment  whereof  rates  in  the  nature  of  county 
rates  are  applicable ;  and  such  rates  mav  be 
aasessed  and  levied  in  the  manner  in  which 
rates  of  that  description  were  assessed  and 
levied  before  the  passing  of  the  Municipal  Cor- 
porations Act,  1835,  under  any  enactment  then 
in  force,  but  subject  to  the  operation  of  any 
subsequent  enactment  affecting  the  same. 

(6.)  A  due  proportion  of  inhabitant  house- 
holders to  serve  as  grand  jurors  and  jurors  at 
the  respective  courts  of  quarter  sessions  of  the 
five  boroughs  shall  be  summoned  by  the  clerks 
of  the  peace  thereof  from  the  non-corporate 
members  and  liberties  thereof,  and  suwi  cor- 
porate members  thereof  as  have  not  a  separate 
court  of  quarter  sessions ;  and  the  attendance 
of  such  jurors  shall  be  enforced,  and  their 
defaults  punished,  in  the  manner  by  this  Act 
directed  with  respect  to  jurors  in  boroughs. 

(7.)  Nothing  in  this  section  shall  affect  the 
Cinque  Ports  Act,  1869,  or  the  Acts  therein 
recited. 

Cambridge. 

249.---(l.)  It  shall  be  lawful  for  the  Queen, 
from  time  to  time,  by  her  commission  of  the 
peace  for  the  borough  of  Cambridge,  to  consti- 
tute the  Vice- Chancellor  for  the  time  being  of 
the  University  of  Cambridge  a  justice  for  that 
borough. 

(2.)  He  shall  not,  by  reason  of  being  so  con- 
stituted, have  any  greater  authority  as  to  the 
^ant  of  licences  to  alehouses  than  any  other 
justice  named  in  the  commission. 

(3.)  But  nothing  in  this  section  shall  affect 
the  rights  and   privileges  which   the  Yice- 


Chancellor  lawfully  has  or  enjoys,  or  might 
have  lawfully  had  or  enjoyed  if  he  were  not  so 
constituted  a  justice. 

Savings, 

250. — (1.)  Nothing  in  this  Act  shall  preja- 
dicially  affect  any  cliarter  granted  before  the 
commencement  of  this  Act,  or  take  away, 
abridge,  or  prejudicially  afiect  any  of  the 
rights,  powers,  privileges,  estates,  property, 
duties,  liabilities,  or  obligations  vested  in  or 
imposed  on  any  municipal  corporation  existing 
at  the  commencement  of  this  Act,  or  in  or  oq 
the  mayor,  or  the  council  of  a  borough  then 
existing,  or  any  members  or  committee  of  the 
council,  by  the  incorporation  of  the  inhabi- 
tants of  the  borough,  or  by  transfer  from  anv 
other  authority,  or  otherwise ;  but  every  eom 
charter  shall  continue  to  operate,  and  every 
such  corporation  shall  continue  to  have  per- 

Eetual  succession  and  a  common  seal,  and  to 
e  capable  in  law  by  the  council  to  do  and 
suffer  all  acts  which  at  the  commencement  of 
this  Act  they  and  their  successors  respectively 
may  lawfully  do  or  suffer,  and  the  corporation 
and  all  members  and  officers  thereof  and  their 
sureties,  and  every  such  mayor,  and  every 
such  council  and  committee,  and  every  soch 
officer,  shall  continue  to  have,  enjoy,  and  be 
subject  to  the  like  rights,  powers,  offices,  priri- 
leges,  estates,  propertv,  duties,  liabilities,  and 
obligations,  as  if  this  Act  had  not  been  passed, 
without  prejudice,  nevertheless,  to  the  opera- 
tion of  the  repeal  of  enactments  by  tiiis  Act, 
and  to  the  otner  express  provisions  of  this 
Act. 

(2.)  Nothing  in  this  Act  shall  alter  the 
boundaries  of  any  borough  existing  at  the 
commencement  of  this  Act,  or  the  niunber, 
apportionment,  or  qualification  of  the  alder- 
men or  councillors  thereof,  or  the  division 
thereof  into  wards. 

(3.)  Nothing  in  this  Act  shall  affect  the  right 
of  the  council  of  a  borough  to  collect  by  t^ir 
own  officers  the  borough  rate  and  watch  rate, 
or  either  of  them,  where,  at  the  commence- 
ment of  this  Act,  they  are  authorized  by  law 
to  so  collect,  and  are  so  collecting,  the  same. 

(4.)  Nothing  in  this  Act  shall  alter  the  re- 
spective jurisdiction  of  county  and  boroi^ 
justices. 

(5.)  Nothing  in  this  Act  shall  affect  the  right 
of  any  borough  named  in  Schedule  (A.)  to  the 
Municipal  Corporations  Act,  1835,  to  hare  a 
separate  commission  of  the  peace. 

251.  Nothing  in  this  Act  shall  alter  the  effect 
of  any  local  Act  of  Parliament. 

252.  Nothing  in  this  Act,  except  the  pro- 
vision referring  to  the  Ninth  Schedule,  soall 
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affect  the  Prison  Act,  1865,  or  the  Prison  Act, 
1877,  and  nothing  in  this  Act  shall  affect  the 
Act  of  the  session  of  the  fifth  and  sixth  years 
of  Her  Majesty,  chapter  ninety-eight,  "  to 
"  amend  the  laws  concerniDg  prisons/'  or 
revive  or  restore  any  enactment  which,  bein^ 
contained  in  that  Act,  or  in  the  Manicipai 
Corporation  (Justices)  Act,  1850,  or  in  any 
other  Act,  is  virtually  repealed  or  superseded 
by  the  Prison  Act,  1865,  or  the  Prison  Act, 
1877. 

253.  Nothing  in  this  Act  shall  compel  the 
acceptance  of  any  office  or  duty  whatever  in 
any  oorough  by  any  military,  naval,  or  marine 
officer  in  Her  Majesty's  service  on  full  pay  or 
half  pay,  or  by  any  officer  or  other  person 
emnloyed  and  residing  in  an^  of  Her  Majesty's 
dockyards,  victuallingestablishments,  arsensls, 
barracks,  or  other  naval  or  military  establish- 
ments. 

254.  Nothing  in  this  Act  shall  affect  the 
watching,  paving,  or  lighting,  or  the  internal 
regulations  for  the  government,  of  aiw  of 
Her  Majesty's  dockyards,  victualling  establish- 
ments, arsenals,  barracks,  or  other  naval  or 
military  establishments,  or  make  the  tene- 
ments therein  or  the  inhabitants  thereof 
liable  to  any  rate  for  watching,  paving,  or 
lighting. 

255.  Nothing  in  this  Act  shall  affect  the 
authority  of  justices  vested  in  the  Commis- 
sioners for  executing  the  office  of  Lord  High 
Admiral  of  the  United  Kingdom,  or  any  autho- 
rity to  appoint  coroners  to  act  within  the 
jurisdiction  of  the  Admiralty. 

256.  Nothing  in  this  Act  shall  affect  the 
iurisdiction  and  office  of  the  Lord  Warden  in 
his  office  of  Admiral  of  the  Cinque  Ports. 

257.  Nothing  in  this  Act  shall — 

(1.)  Affect  the  rights,  privileges,  duties,  or 
liabilities  of  the  chancellor,  masters,  and 
scholars  of  the  Universities  of  Oxford 
and  Cambridge  respectively,  as  by  law 
possessed  under  the  respective  charters  of 
those  universities  or  otherwise ;  or 

(2.)  Entitle  the  mayors  of  Oxford  and  Cam- 
bridge respectively  to  any  precedence 
over  the  vice-chancellors  of  those  Univer- 
sities respectively ;  or 

(3.)  Entitle  any  person  to  be  enrolled  a 
citizen  of  the  city  of  Oxford  or  burgess  of 
the  borough  of  Cambridge  by  reason  of 
his  occupation  of  any  rooms,  chambers, 
or  premises  in  any  college  or  hall  of 
either  of  those  Universities ;  or 

(4.)  Compel  an}*  resident  member  of  either  of 


those  universities  to  accept  any  office  in  or 
under  the  municipal  corporation  of  Oxford 
or  of  Cambridge ;  or 

(5.)  Authorize  the  levy  of  any  rate  within 
the  precincts  of  those  universities,  or  of 
any  of  the  colleges  or  halls  thereof,  which 
now  by  law  cannot  be  levied  therein,  or 
make  either  of  those  universities,  or  the 
members  thereof,  liable  to  any  rate  to 
which  they  are  not  liable  to  contribute 
at  the  commencement  of  this  Act ;  or 

(6.)  Authorize  the  transfer  of  any  rights  or 
liabilities  by  a  local  authority  to  the 
municipal  corporation  of  the  borough  of 
Cambridge  without  the  consent  of  the 
chancellor,  master,  and  scholars  of  the 
University  of  Cambridge ;  or 

(7.)  Affect  the  rights  or  privileges  granted 
^  charter  or  Act  of  Parliament  to  the 
University  of  Durham. 

258.  Nothing  in  this  Act  shall  prevent  any 
jurisdiction  or  authority  exercised  in  or  over 
the  precinct  or  close  of  any  cathedral  from 
being  continued  concurrently  with  the  juris- 
diction and  authority  of  the  justices  of  the 
borough  in  which  the  precinct  or  close  is 
situate. 

259.  Nothing  in  this  Act  shall  prejudicially 
affect  Her  Mt^est^'s  royal  prerogative ;  and 
the  enabling  provisions  of  this  Act  shall  be 
deemed  to  be  in  addition  to,  and  not  in 
derogation  of,  the  powers  exerciseable  by 
Her  Majesty  by  virtue  of  ber  royal  preroga- 
tive. 

260r— (1.)  The  repeal  effected  by  this  Act 
shall  not  affect — 

(a.)  Anything  done  or  suffered  before  the 
commencement  of  this  Act  under  any 
enactment  repealed  by  this  Act ;  or 

(5.)  Any  proceeding  or  thing  pending  or  in 
course  of  being  done  at  the  commence- 
ment of  this  Act  under  any  enactment 
repealed  by  this  Act ;  or 

(c.)  Any  jurisdiction  or  practice  established, 
confirmed,  or  transierred,  or  right  or 
privilege  acquired  or  confirmed,  or  duty 
or  liability  imposed  or  incurred,  or  com- 
pensation secured,  bv  or  under  any  enact- 
ment repealed  by  this  Act ;  or 

((2.)  Any  disability  or  disqualification  existing 
at  the  commencement  of  this  Act  under 
anv  enactment  repealed  by  this  Act ;  or 

(e.)  Any  fine,  forfeiture,  punishment,  or 
other  consequence  incurred  or  to  be  in- 
curred in  respect  of  any  offence  com- 
mitted before  the  commencement  of  this 
Act  against  any  enactment  repealed  by 
this  Act;  or 
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(/.)  The  institution  or  the  prosecution  to  its 
termination  of  any  legal  proceeding  or 
other  remedy  for  ascertaining,  enforcing, 
or  recovering  any  such  jurisdiction,  prac- 
tice, right,  privilege,  duty,  liability,  com- 
pensation, disability,  disqualification,  fine, 
forfeiture,  punishment,  or  consequence  as 
aforesaid ;  or 
{g)  The  terms  on  which  any  money  has 
been  borrowed  before  the  commencement 
of  this  Act  under  any  enactment  repealed 
by  this  Act. 
(2.)  The  repeal  efiected  by  this  Act  shall  not 
extend  to  Scotland  or  Ireland,  and  shall  not, 
as  regards  the  enactments  described  in  Part  II. 
of  the  First  Schedule,  operate  in  respect  of 
any  place  other  than  a  borough  to  which  this 
Act  applies,  and  shaU  not  revive  or  restore 
any  statute,  law,  usage,  custom,  royal  or  other 
charter,   grant,  letters  patent,  byelaw,  juris- 
diction, office,  right,  title,  claim,  privilege, 
liability,  disqualification,  exemption/  restric- 
tion, practice,  procedure,  or  other  matter  or 


thing  abolished  by  the  Municipal  Gorpontioiis 
Act,  1835,  or  not  in  force  or  existiog  at  the 
commencement  of  this  Act,  or  otherwise  affect 
the  pKast  operation  of  any  enactment  repealed 
by  this  Act. 

(3.)  All  elections,  declarations,  appointmentB, 
byelawB,  rates,  tables  of  fees,  ana  regalations 
made,  or  pending,  or  in  the  course  of  being 
made,  and  aU  other  things  done,  or  pending, 
or  in  the  course  of  being  done,  under  ths 
Municipal  Corporations  Act,  1835,  or  any 
other  enactment  repealed  by  this  Act,  before 
or  at  the  commencement  of  this  Act,  sh&U  far 
the  purposes  of  this  Act  be  of  the  like  effect 
as  if  they  had  been  made  or  done,  or  were 

Sending,  or  in  the  course  of  being  made  or 
one  under  this  Act,  and  shall,  as  far  as  may 
be  requisite  for  the  oontinuance,  i^dity,  and 
effect  thereof,  be  deemed  to  have  been  made 
or  done,  or  may  be  carried  on  and  be  made 
Or  done,  as  the  case  may  require,  under  this 
Act. 


Schedules. 


6  &  6  Will.  4.  c.  76.    - 
6  &  7  Will.  4.  c.  77.    - 
in  part. 


6  &  7  Will.  4.  c.  103.  . 

in  part. 
6  &  7  Will.  4.  0. 104.  - 

6  &  7  Will.  4.  c.  105.  - 

7  Will.  4.  &  1  Yict. 
0.78. 

7  Will.  4.  &  1  Vict. 

c.  81. 
1  &  2  Vict.  c.  31. 

1  &  2  Vict.  c.  35. 

2  &  3  Vict.  c.  27. 

2  &  3  Vict.  c.  28. 

3  &  4  Vict.  0.  28. 

4  &  5  Vict.  c.  48. 


THE  FIBST  SCHEDULE. 


Enactmekts  befealed. 
Pabt  I. 

Enactments  r&peakd  generaUy, 

The  Municipal  Corporations  Act,  1835. 

An  Act  for  carrying  into  effect  the  reports  of  the  Gommissionen 
appointed   to    consider  the   state   of  the  Established  Church  in 
England  and  Wales,  with  reference  to  ecclesiastical  duties  and 
revenues,  so  far  as  they  relate  to  episcopal  dioceses,  reyenaes,  and 
patronage ; 
in  part,  namely, — 
section  twenty-six. 
The  Municipal  Corporation  (Boundaries)  Act,  1836  ; 

except  section  six  (Berwick). 
The  Municipal  Corporation  (Borough  Fund)  Act,  1836. 
The  Municipal  Corporation  (Justices,  &c.)  Act,  1836. 
The  Municipal  Corporation  (General)  Act,  1837. 

The  Municipal  Corporation  (Watch  Bate)  Act,  1837. 

The  Municipal  Corporation  (Benefices)  Act,  1838. 

An  Act  to  repeal  the  stamp  duty  now  paid  on  admission  to  the 

freedom  of  corporations  in  England. 
The  Municipal  Corporation  (Borough  Courts)  Act,  1839. 
The  Municipal  Coiporation  (Watoh  Bate)  Act,  1839. 
The  Municipal  Corporation  (Watch  Bate)  Act,  1840. 
An  Act  to  render  certain  municipal  corporations  rateable  to  the  reUef 

of  the  poor  in  certain  cases. 
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6  A  7  Vict.  c.  89. 
8  A  9  Yict.  c.  110. 
11  &  12  Yict.  c.  93. 
12&13Vict.  c.  65. 


12  &  13  Vict.  c.  82. 
in  part. 

13  &  U  Vict.  c.  42. 
13  &  14  Vict.  c.  64. 
13  &  14  Vict.  c.  91. 

in  part. 

13  &  14  Vict.  c.  101, 
in  part. 


15  &  16  Vict.  c.  81. 
in  part. 


16  &  17  Vict,  c,  79. 
16  &  17  Vict,  c.' 137. 


20  A  21  Vict.  c.  60. 

21  &  22  Vict.  c.  43. 

22  Vict.  0.  36. 

22  &  23  Vict.  0.  32. 
in  part. 

24  &  26  Vict.  0.75. 

31  A  32  Vict.  c.  41. 

32  &  33  Vict.  c.  23. 
32  A  33  Vict.  c.  55. 
32&33Vict.  c.  62. 

in  part. 

34  &  35  Vict.  c.  67. 

35  A  36  Vict.  c.  33. 
in  part. 

35  A  36  Vict.  o.  60, 

36  A  37  Vict.  c.  33. 

37  A  38  Vict.  c.  59. 

38  A  39  Vict.  c.  40. 

39  A  40  Vict.  c.  61. 
in  part. 

40  A  41  Vict,  c  69. 

41  A  42  Vict.  c.  26. 
in  part. 


The  Municipal  Corporation  Act,  1843. 
The  Municipal  Corporation  (Bates)  Ajct,  1845. 
An  Act  to  confirm  the  incorporation  of  certain  boroughs. 
An  Act  to  provide  a  more  convenient  mode  of  levying  and  collecting 
county  rates,  county  police  rates,   and  district  police  rates,    in 
parishes  situated  partly  within  and  partly  without  the  limits  of 
boroughs  which  are  not  liable  to  such  rates. 
An  Act  to  relieve  boroughs  in  certain  cases  from  contribution  to  certain 
descriptions  of  coimty  expenditure ; 
in  part,  namely, — 
section  one. 
The  Municipal  Corporation  (Incorporation)  Act,  1850. 
The  Municipal  Corporation  (Bridges)  Act,  1850. 
The  Municipal  Corporation  (Justices)  Act,  1850 ; 
in  part,  namely, — 
section  nine. 
An  Act  to  continue  two  Acts  passed  in  the  twelfth  and  thirteenth 
years  of  the  reign  of  Her  Majesty,  for  charging  the  maintenance  of 
certain  poor  persons  in  unions  in  England  and  Wales  upon  the 
>  common  fund ;  and  to  make  certain  amendments  in  the  laws  for  the 
relief  of  the  poor ; 
in  part,  namely, — 
section  ten. 
An  Act  to  consolidate  and  amend  the  statutes  relating  to  the  assess- 
ment and  collection  of  county  rates  in  England  and  Wales ; 
in  part,  namely, — 
section  thirty-eight. 
The  Municipal  Corporation  Act,  1853. 
The  Charitable  Trusts  Act,  1853 ; 
in  part,  namely,— 
section  sixty-five. 
The  Municipal  Corporation  Act,  1857 . 
An  Act  to  amend  the  municipal  franchise  in  certain  cases. 
The  Municipal  Corporation  Act,  1859. 

An  Act  to  amend  the  law  concerning  the  police  in  counties  and 
boroughs  in  England  and  Wales ; 
in  part,  namely, — 
sections  five  and  six. 
The  Municipal  Corporations  Acts  Amendment  Act,  1861. 
The  Borough  Electors  Act,  1868. 
The  Municipal  Corporation  (Recorders)  Act,  1869. 
The  Municipal  Corporation  (Election)  Act,  1869. 
The  Debtors  Act,  1869; 
in  part,  namely,— 
section  twenty-one. 
The  Municipal  Corporations  Act,  1859,  Amendment  Ace. 
The  Ballot  Act,  1872 ; 
in  part,  namely, — 
sections  twenty  and  twenty-one. 
The  Corrujgt  Practices  (Mxmicipal  Elections)  Act,  1872. 
The  Municipal  Corporations  Evidence  Act,  1873. 
The  Working  Men's  Dwellings  Act,  1874. 
The  Municipal  Elections  Act,  1875. 

The  Divided  Parishes  and  Poor  Law  Amendment  Act,  1876 ; 
in  part,  namely, — 
section  thirty. 
The  Municipal  Corporations  (New  Charters)  Act,  1877. 
The  Parliamentary  and  Municipal  Registration  Act,  1878 ; 
in  part,  namely, — 
sections  twenty,  thirty "^our,  and  forty-one. 
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3  Edw.  1.  c.  6. 
in  part. 


3  Edw.  1.  c.  31. 
in  part. 


16  Eich.  2.  c.  5. 
in  part. 


2  &   3  Phil.  &  Mary 

c.  18. 
7  Jas.  1.  c.  5.    - 

in  part. 


21  Jae.  1.  c.  12. 
in  part. 


11  Geo.  1.  c.  4. 


12  Geo.  3.  c.  21. 


32  Geo.  3.  c.  58. 
55  Geo.  3.  c.  51. 


57  Geo.  3.  c.  91. 


2  &  3  WiU.  4.  c.  69. 

3  &  4r  Will.  4.  c.  31. 


4  &  6  WiU.  4.  c.  27.     - 

7  WiU.  4.  &  1  Vict, 
c.  19. 


6  &  6  Yict.  c.  104. 
15  &  16  Yict.  c.  6. 


Pabt  II. 

Enactments  repealed  oniy  as  to  Borouglis  within  this  Ad. 

The    Statutes    of  Westminster,  the   first.    Amerciaments  bIiaII  be 
reasonable ; 
in  part,  namely,— 
as  far  as  it  relates  to  a  city,  borough,  or  town. 
The  Statutes  of  Westminster,  the  first.    Ihcoessiye  toU  in  market  town. 
Murage ; 

in  part,  namely, — 
from  "  Touching  citizens  "  to  "  the  King,"  inclusiye. 
St.  7  Edw.  I.  de  Eeligiosis.     Converting  land  to  a  churchyard  declared 
to  be  within  that  statute.    Mortmain,  where  any  is  seised  of  lands 
to  the  use  of  spiritual  persons.    Mortmain  to  purchase  lands  to 
gilds,  fraternities,  offices,  commonalties ;  or  to  their  use  ; 
in  part,  namely, — 
as  far  as  it  relates  to  mayors,  bailiffs,  and  commons  of  dtm, 
boroughs,  and   other  towns  which   have  a  perpetual  com- 
monalty. 
An  Act  touching  commissions  of  the  peace  and  gaol  deUvery  in  towns 

corporate  not  oeing  counties  in  themselves. 
An  Acte  for  ease  in  pleading  against  troublesome  and  contenciom 
suites  presented  against  justices  of  the  peace,  maiors,  oonstablee, 
and  certaine  other  His  Majesties  officers  for  the  lawful  execution  of 
their  office ; 

in  part,  namely, — 
as  far  as  it  relates  to  mayors  of  cities  or  towns  corporate. 
An  Acte  for  ease  in  pleading  against  troublesome  and  contencioa8 
suites ; 
in  part,  namely, — 
section  three,  as  far  as  it  relates  to  mayors  of  cities  or  towns 
corporate. 
An  Act  for  preventing  the  inconvenience  arising  from  want  of  elec- 
tions of  mayors  or  other  chief  magistrates  of  boroughs  or  corpon* 
tions  being  made  upon  days  appointed  by  charter  or  usage  for  that 
purpose,  and  directmg  in  what  manner  such  elections  shaJ^  be  after- 
wards made. 
An  Act  for  giving  relief  in  proceedings  upon  writs  of  mandamus  for 
the  admission  of  freemen  into  corporations  and  for  other  porpcE^ 
therein  mentioned. 
An  Act  for  the  amendment  of  the  law  in  proceedings  upon  informa- 
tion in  nature  of  quo  warranto. 
An  Act  to  amend  an  Act  of  His  late  Majesty  King  George  the  Second, 
for  the  more    easy  assessing,  collecting,  and  levying  of  coontj 
rates. 
An  Act  to  enable  justices  of  the  peace  to  settle  the  fees  to  be  taken  bj 
clerks  of  the  peace  of  the  respective  counties  and  other  divisions  of 
England  and  Wales. 
An  Act  to  prevent  the  application  of  corporate  property  to  the  pur- 
poses of  election  of  members  to  serve  in  Parliament. 
An  Act  to  enable  the  election  of  officers  of  corporations  and  other 
public  companies  now  required  to  be  held  on  the  Lord's  Day  to 
DC  held  on  the  Saturday  next  preceding  or'  on  the  Monday  next 
ensuing. 
An  Act  for  the  better  administration  of  justice  in  certain  borongbs 

and  franchises. 
An  Act  to  empower  the  recorder  or  other  person  presiding  at  quarter 
sessions  in  corporate  cities  and  towns,  and  justices  of  the  peace  for 
counties,  ridings,  or  divisions,  to  divide  their  respective  oourtaio 
certain  cases. 
The  Municipal  Corporation  Act,  1842. 
The  Municipal  Corporation  Act,  1852. 
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23  &  24  Vict.  c.  16. 
23  &  24  Yiot.  c.  51. 
in  part. 

23  &  24  Vict.  c.  106. 
in  part. 

38  &  39  Vict.  c.  89. 
in  part. 


39  &  40  Vict.  c.  20. 
in  part. 

40  &  41  Vict.  c.  17. 

40  &  41  Yict.  c.  66. 
in  part. 


42  &  43  Vict.  0. 30. 
in  part. 

43  7ict.  c.  17.  - 


The  Municipal  Corporation  (Mortgages,  &c.)  Act,  1860. 
The  Local  Taxation  Beturns  Act,  1860 ; 
in  part,  namely, — 
so  far  as  it  relates  to  the  receipts  and  expenditure  of  a  municipal 
corporation. 
The  Lands  Clanses  Consolidation  Acts  Amendment  Act,  1860 ; 
in  part,  namely, — 
section  six. 
The  Public  Works  Loans  Act,  1876 ; 
in  part,  namely, — 
in  section  forty,  the  second  paragraph  (beginning  *'  The  council " 
and  ending  '*this  Act")f  S'^d  the  words  "aud  the  council 
respectively  "  in  the  last  paragraph. 
The  Statute  Law  Bevision  Act  (Substituted  Enactments)  Act,  1876; 
in  part,  namely, — 
section  three. 
An  Act  to  amend  the  law  relating  to  the  division  of  courts  of  quarter 

sessions  in  boroughs. 
The  Local  Taxation  Returns  Act,  1877 ; 
in  part,  namely, — 
80  far  as  it  relates  to  the  receipts  and  expenditure  of  a  municipal 
corporation. 
The  sale  of  Food  and  Drugs  Act,  Amendment  Act,  1879 ; 
in  part,  namely, — 
section  eight. 
The  Town  Councils  and  Local  Boards  Act^  1880. 


THE  SECOND  SCHEDULE. 


Mebtinos  and  Pboceedinos  of  Council. 

1.  The  council  shall  hold  four  quarterly 
meeting  in  every  year  for  the  transaction  of 
general  business. 

2.  The  quarterlv  meetings  shall  bo  held  at 
noon  on  each  nintn  of  November,  and  at  such 
hour  on  such  other  three  days  before  the  first  of 
November  then  next  followmg  as  the  council 
at  the  quarterly  meeting  in  November  decide 
or  afterwards  from  time  to  time  by  standing 
order  determine. 

3.  The  mayor  mav  at  any  time  call  a 
meeting  of  the  council. 

4.  If  the  mayor  refuses  to  call  a  meeting 
after  a  requisition  for  that  purpose,  signed  by 
five  members  of  the  coimcil,  has  been  pre- 
sented to  him,  any  five  members  of  the 
council  may  forthwith^  on  that  refusal,  call  a 
meeting.  If  the  mayor  (without  so  refusing) 
does  not  within  seven  days  after  such  pre- 
sentation call  a  meeting,  any  five  members  of 
the  council  may,  on  the  expiration  of  those 
seven  days,  call  a  meeting. 

5.  Three  clear  days  at^  least  before  any 
meeting  of  the  council,  notice  of  the  time  and 
place  of  the  intended  meeting,  signed  by  the 
mayor,  or  if  the  meeting  is  called  by  members 
of  the  council,  bv  those  members,  shall  be 
fixed  on  the  town  nail.  Where  the  meeting^  is 
called  by  members  of  the  council,  the  notice 


shall  specifv  the    business    proposed   to   be 
transacted  thereat. 

6.  Three  clear  days  at  least  before  any 
meeting  of  the  council,  a  summons  to  attend 
the  meeting,  specifying  the  business  proposed 
to  be  transacted  thereat,  and  signed  by  the 
town  clerk,  shall  be  left  or  delivered  by  post 
in  a  registered  letter  at  the  usual  place  of 
abode  of  every  member  of  the  counci],  three 
clear  days  at  least  before  the  meeting. 

7.  Want  of  service  of  the  summons  on  any 
member  of  the  council  shall  not  afiect  the 
validity  of  a  meeting. 

8.  No  business  shall  be  transacted  at  a 
meeting  other  than  that  specified  in  the 
summons  relating  thereto,  except  in  case  of  a 
quarterly  meeting,  business  prescribed  by  this 
Act  to  be  transacted  thereat. 

9.  At  every  meeting  of  the  council,  the 
mayor,  if  present,  shall  be  chairman.  K  the 
mayor  is  absent,  then  the  deputy  mayor,  if 
chosen  for  that  purpose  by  the  members  of  the 
council  then  present,  shall  be  chairman.  If 
both  the  mayor  and  the  deputy  mayor  are 
absent,  or  the  deputy  mayor,  being  present,  is 
not  chosen,  then  such  alderman,  or  in  the 
absence  of  all  the  aldermen,  such  councillor, 
as  the  members  of  the  council  then  present 
choose,  shall  be  chairman. 

10.  All  acts  of  the  council,  and  all  questionB 
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coming  or  arising  before  the  council,  may  be 
done  and  decided  hy  the  majority  of  such 
members  of  the  council  as  are  present  and  vote 
at  a  meeting  held  in  pursuance  of  this  Act, 
the  whole  number  present  at  the  meeting, 
whether  voting  or  not,  not  being  less  than  one 
third  of  the  number  of  the  whole  council. 

11.  In  case  of  equality  of  votes,  the  chair- 
man of  the  meeting  shall  have  a  second  or 
casting  vote. 


12.  Minutes  of  the  prooeedings  of  ereiy 
meeting  shall  be  drawn,  up  and  fairly  entered 
in  a  book  kept  for  that  purpose,  and  shall  be 
signed  in  manner  authorized  by  this  Act. 

13.  Subject  to  the  foregoing  provisiona  of 
this  Schedule,  the  councu  may  from  time  to 
time  make  standing  orders  for  the  regulation 
of  their  proceedings  and  business,  and  vary  or 
revoke  tne  same. 


THE  THIRD  SCHEDULE. 


Elections. 

PaktI. 

Preparation  and  Bevision  of  Parieh  Burgess 
Lists  in  Boroughs  not  Farliamentary, 

1.  On  or  before  each  first  of  September,  the 
overseers  of  each  parish  shall  make,  sign,  and 
deliver  to  the  town  clerk  a  list,  called  the  parish 
burgess  list,  of  all  persons  entitled  to  be 
enrolled  in  the  burgess  roll  for  the  year  in 
respect  of  property  in  that  parish. 

2.  The  overseers  shall  keep  a  printed  copy 
of  the  parish  burgess  list  made  by  them  open 
to  pubHc  inspection  on  the  first  filfteen  days  of 
September. 

3.  The  town  clerk  shall  cause  a  printed  copy 
of  all  the  parish  burgess  lists  to  be  fixed  on  the 
town  hall,  and  to  be  kept  so  fixed  during  the 
last  seven  of  those  fifteen  days. 

4.  Every  person  whose  name  is  not  in  a 
parish  burgess  list,  and  who  claims  to  have  i,t 
meerted  therein  (in  this  Act  referred  to  as  a 
claimant),  shall,  on  or  before  the  fifteenth  of 
September,  give  notice  in  writing  of  his  claim 
to  the  town  clerk. 

5.  Every  person  whose  name  is  in  a  parish 
burgess  list  mav  object  to  any  other  person  as 
not  being  entitled  to  have  his  name  retained 
in  that  or  any  other  parish  burgess  list.  ^ 

6.  Every  person  so  obiecting  (in  this  Act 
referred  to  as  an  objector)  shall,  on  or  before 
the  fifteenth  of  September,  give  to  the  town 
clerk,  and  ^so  give  to  the  person  objected  to, 
or  leave  at  or  on  the  property  for  which  he 
appears  in  the  parish  burgess  list  to  be  rated, 
notice  in  writing  of  the  objection. 

7.  The  town  clerk  shall  make  two  separate 
lists  of  the  claimants  and  the  persons  objected 
to  (in  this  Act  referred  to  as  resx)ondents),  and 
shall  cause  printed  copies  thereof  to  be  fixed 
on  the  town  hall,  and  to  be  kept  so  fixed  during 
the  last  seven  days  of  September. 

8.  He  shall  also  keep  a  printed  copy  of  each 
of  these  lists,  open  to  pubuc  inspection  on  any 
day  during  the  same  seven  days. 


9.  The  mayor  and  the  two  revising  assessors 
shall  in  each  year  revise  the  pariw  boigos 
lists. 

10.  They  shall  for  this  purpose  hold  an  open 
court  in  the  borough  on  some  or  one  of  the 
first  fifteen  days  of  October. 

11.  They  shall  give  three  clear  days  notice 
of  the  holding  of  the  court,  by  notioe  fixed  on 
the  town  hall. 

12.  The  town  clerk  shall  at  the  opening  <^ 
the  court  produce  the  parish  burgess  lists, 
and  a  copy  of  the  lists  of  claimants  and 
respondents. 

13.  The  court  shall  insert  in  the  parish 
burgess  lists  the  name  of  everj  person  who  has 
duly  claimed  to  have  his  name  inserted  therein, 
and  is  proved  to  the  satisfiaiction  of  the  cooxt 
to  be  BO  entitled. 

14.  The  court  shall  expunge  from,  the  parish 
burgess  lists  the  name  of  every  person  prored 
to  the  court  to  be  dead. 

15.  Subject  as^  aforesaid,  the  court  shaQ 
retain  in  the  parish  burgess  lists  the  name  of 
every  person  to  whom  objection  has  not  been 
duly  made. 

16.  The  court  shall  also  retain  therein  the 
name  of  eveij  respondent,  unless  the  objector 
appears  by  himself,  or  by  some  person  on  his 
behalf,  in  support  of  the  objection. 

17.  Where  the  objector  so  appears,  the 
court  shall  require  proof  of  the  respondent's 
qualification,  and,  if  it  is  not  proved  to  the 
satisfaction  of  the  court,  shall  expunge  his 
name  from  the  parish  burgess  list. 

18.  If  the  name  of  any  person  is  entered  In 
respect  of  property  situate  in  more  than  one 
ward,  the  court  may  call  upon  him  to  choose, 
and  if  he  does  not  choose,  msy  determine  in 
which  of  those  wards  he  shall  be  entided  to 
vote. 

19.  The  court  shall  correct  any  mistake  and 
supply  any  omission  proved  to  the  conrt  to 
have  oeen  made  in  any  of  the  lists  with  respect 
to  the  name  or  abode  of  any  person,  or  the 
description  of  any  property. 

20.  The  overseers,  vestry  derks,  and  ooUecton 
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25.  The  mayor  may  adjourn  the  court  from 

time  to  time,  so  that  no  adjourned  court  be 

held  after  the  fifteenth  of  October. 
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Pabt  II. 

Bulee  as  io  NomincUionin  Electiona  of 
CounciUor9, 

1.  Every  candidate  for  the  office  of  councillor 
must  be  nominated  in  writing. 

2.  The  writing  must  be  subscribed  by  two 
burgesses  of  the  borough  or,  in  the  case  of  a 
wara  election,  of  tiie  ward,  as  proposer  and 
seconder,  and  by  eight  other  burgesses  of  the 
borough  or  ward,  as  assenting  to  the  nomina- 
tion. 

3.  Each  candidate  must  be  nominated  by  a 
separate  nomination  paper,  but  the  same 
burgesses,  or  iany  of  them,  may  subscribe  as 
many  nomination  jxipers  as  there  are  vacancies 
to  be  filled,  but  no  more. 

4.  Each  person  nominated  must  be  enrolled 
in  the  burgess  roll  or  entered  in  the  separate 
non-resident  list  required  by  this  Act  to  be 
made. 

5.  The  nomination  paper  must  state  the 
surname  and  other  names  of  the  candidate, 
with  his  abode  and  description. 

6.  The  town  clerk  shall  provide  nomination 
papers,  and  shall  supply  any  burgess  with  as 
many  nomination  papers  as  may  be  required, 
and  shall,  at  the  request  of  any  burgess,  fill  up 
a  nomination  paper. 

7.  Every  nomination  paper  Bubsoribed  as 
aforesaid  must  be  delivered  by  the  candidate, 
or  his  proposer  or  seconder,  at  the  town  clerk's 
office,  seven  days  at  least  before  the  day  of 
election,  and  before  five  o'clock  in  the  after- 


noon of  the  last  day  for  delivery  of  nominatioii 
pax)ers. 

8.  The  town  clerk  shall  forthwith  send  notice 
of  every  such  nomination  to  each  candidate. 

9.  The  mayor  shall  attend  at  the  town  hall 
on  the  day  next  after  the  last  day  for  delivery 
of  nomination  papers  for  a  sufficient  time, 
between  the  hours  of  two  and  four  in  the  after- 
noon, and  shall  decide  on  the  validity  of  every 
objection  made  in  writing  to  a  nomination 
paper. 

10.  Where  a  person  subscribes  more  nomina- 
tion papers  than  one,  his  subscription  shall  be 
inoperative  in  all  but  the  one  which  is  first 
delivered. 

11.  Each  candidate  may,  by  writing  si^ed 
by  him,  or,  if  he  is  absent  from  the  United 
l^ingdom,  then  his  proposer  or  seconder  ma^, 
by  writing  signed  by  him,  appoint  a  person  (m 
this  schedule  referred  to  as  the  candidate's 
representative)  tp  attend  the  proceedings 
before  the  major  on  behalf  of  the  candidate, 
and  this  appointment  must  be  delivered  to  the 
town  clerk  oefore  five  o'clock  in  the  afternoon 
of  the  last  day  for  delivery  of  nomination 
papers. 

12.  Each  candidate  and  his  representative, 
but  no  other  person,  except  for  the  purpose  of 
assisting  the  mayor,  shall  be  entitlea  to  attend 
the  proceedings  before  the  mayor. 

13.  Each  candidate  and  his  representative 
may,  during  the  time  appointed  for  the 
attendance  of  the  mayor  for  the  purposes  of 
this  schedule,  object  to  the  nomination  paper 
of  any  other  candidate  for  the  borough  or 
ward. 

14.  The  decision  of  the  mavor  shall  be  given 
in  writing,  and  shall,  if  disallowing  an  objec- 
tion, be  final,  but,  if  allowing  an  objection, 
shall  I  be  subject  to  reversal  on  petition 
questioning  the  election  or  return. 

15.  The  town  clerk  shall  at  least  four  days 
before  the  day  of  election  cause  the  surnames 
and  other  names  of  all  persons  validly 
nominated,  with  their  respective  abodes  ana 
descriptions,  and  the  names  of  the  persons 
subscribing  their  nomination  papers  as  pro- 
posers and  seconders,  to  be  printed  and  fixed 
on  the  town  hall,  and  in  the  case  of  a  ward 
election,  in  some  conspicuous  place  in  the 
ward. 

16.  The  nomination  of  a  person  absent  from 
the  United  Kingdom  shall  be  void,  unless  his 
written  consent  given  within  one  month  before 
the  day  of  his  nomination  in  the  presence  of 
two  witnesses  is  produced  at  the  time  of  hia 
nomination. 

17.  Where  the  number  of  valid  nominationa 
exceeds  that  of  the  vacancies,  any  candidate  may 
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withdraw  from  his  candidature  by  notice  signed 
by  him,  and  delivered  at  the  town  clerk's  office 
not  later  than  two  o'clock  in  the  afternoon  of 
the  day  next  after  the  last  day  for  delivery  of 
nomination  papers :  Provided  that  such  notices 
shall  take  eftect  in  the  order  in  which  they  are 
delivered,  and  that  no  such  notice  shall  have 
effect  so  &a  to  reduce  the  number  of  candidates 
ultimately  standing  nominated  below  the 
number  of  vacancies. 

18.  In  and  for  the  purposes  of  the  provisions 
of  this  Act  relating  to  proceedings  prelimi- 
nary to  election,  the  burgess  roll  or  ward  roll 
which  will  be  in  force  on  the  day  of  election 
shall  be  deemed  to  be  the  burgess  roll  or  ward 
roll,  and  a  person  whose  name  is  inserted  in 
one  of  the  lists  from  which  the  burgess  roll  or 
ward  roll  will  be  made  up,  shall  be  deemed  to 
be  enrolled  in  that  roll  although  that  roll  is 
not  yet  completed. 


Pakt  III. 


Modifications  of  the  Ballot  Act  in  its  Application 
to  Municipal  Elections. 

1.  The  provisions  of  the  Ballot  Act,  1872, 
with  respect  to  the  voting  of  a  returning 
officer,  the  use  of  a  room  for  taking  a  poll,  and 
the  right  to  vote  of  persons  whose  names  are 
on  the  register  of  voters,  and  Bules  16  and  19 
in  the  schedule  to  that  Act,  shall  not  apply  in 
the  case  of  a  municipal  election. 

2.  The  mayor  shall  at  least  four  days  before 
the  day  of  election  give  public  notice  of  the 
situation,  division,  and  allotment  of  polling 
places  for  taking  the  poll  at  the  election, 
and  of  the  description  or  the  persons  entitled 
to  vote  thereat,  and  at  the  several  polling 
stations. 

3.  The  mayor  shall  provide  everything 
which  in  the  case  of  a  parliamentary  election 
is  required  to  be  provided  by  the  returning 
officer  for  the  purpose  of  a  poll,  and  shall 
appoint  officers  for  taking  the  poll  and  count- 
ing the  votes. 

4.  The  mayor  shall  furnish  every  polling 
station  with  such  number  of  compartments  in 
which  the  voters  can  mark  their  votes  screened 
from  observation  and  furnish  each  presiding 
officer  with  such  number  of  ballot  papers,  as  in 
the  judgment  of  the  mayor  may  be  necessary 
for  efiectually  taking  the  poll  at  the  election. 

5.  All  expenses  of  the  election  shall  be 
defrayed  in  Sfianner  by  this  Act  provided. 

6.  No  return  shall  be  made  to  the  clerk  of 
the  Crown  in  Chancery. 


Pabt  IV. 

EnadmeTUs  which  are  to  revive  on  (he  Ewpiraiiou 

of  the  Ballot  Act. 

With  respect  to  a  contested  election  of  coun. 
cillors,  elective  auditors,  or  revising  assesson, 
the  following  rules  shaU  be  observed : 

1.  The  returning  officer  shall  caose  the 
requisite  polling  booths  to  be  erected,  or  the 
requisite  rooms  to  be  hired  and  used  as  polling 
booths. 

2.  The  returning  officer  shall,  at  least  two 
days  before  the  day  of  election,  give  public 
notice  of  the  situation,  division,  and  allotment 
of  the  different  booths. 

3.  Each  booth  shall  be  divided  into  com* 
partments,  and  the  returning  officer  shall 
appoint  a  clerk  to  take  the  poll  at  each  com. 
partment. 

4.  There  shall  be  affixed  on  each  booth 
a  notice  specifying  the  part  of  the  borongh  for 
which  it  is  allotted. 

5.  No  person  shall  be  admitted  to  Tote  at 
any  booth  except  that  allotted  for  the  part  in 
which  his  qualifying  property  is  sitoate,  unless 
no  booth  is  allotted  for  that  part,  in  which 
case  he  may  vote  at  any  booth. 

6.  If  there  is  more  than  one  booth,  the 
returning  officer  may  appoint  a  depatj  to 
preside  at  each  booth. 

7.  A  burgess  may  vote  by  delivering  to  the 
returning  officer  or  his  deputy  a  voting  paper 
containing  the  surnames  and  other  nameB  of 
the  persons  for  whom  he  votes,  with  their 
abodes  and  descriptions.  The  voting  paper 
must  be  signed  by  the  burgess,  and  must  statie 
the  qualifying  property  in  respect  of  which  he 
votes. 

8.  The  returning  officer  or  his  deputy  shall, 
if  so  required  by  two  burgesses,  put  to  anr 

Serson  offering  to   vote  at  the  time  of  \k 
elivering  in  his  voting  paper,  but  not  after- 
wards, the  following  question : 

"  Are  you  the  person  whose  name  is  signed 

as  {A.B,']  to  the  voting  paper  now  d^ 

livered  in  by  you  P  " 

The  vote  of  a  person  required  to  anBver 

this  question  shall  not  be  received  until  he  his 

answered  it.    If  any  person  wilfnlly  makes  a 

false  answer  thereto  he  shall  be  guilty  of  a 

misdemeanour. 

9.  The  returning  officer  shall,  at  the  close 
of  the  poll,  examine  the  voting  papers,  and 
shall  publish  a  list  of  the  persons  elected  not 
later  than  two  o'clock  in  tne  aftonoon  of  the 
day  next  but  one  after  the  day  of  election. 

10.  The  town  clerk  shall,  for  a  period  of  six 
months  from  the  day  of  election,  keep  ai  his 
office  the  voting  papers  used  at  the  election, 
and  shall  permit  any  burgess  to  inspect  the 
same  on  payment  of  one  shilling  for  each 
search. 


CHAP.  50.] 


45  &  46  VICTORIA,  1882. 


225 


THE  FOURTH  SCHEDULE. 


Fees  and  Behunebatiox. 

The  following  fees  and  remaneration  shall 
be  payable : — 

1.  Commissioner  for  Dwision  into  Wards  or 

Alteration  of  Wards. 

Five  guineas  for  every  day  he  is  employed, 
over  and  above  his  travelling  ana  other 
expenses. 

2.  Assistant  Recorder  and  Officers  of  Second 

Court  of  Quarter  Sessions. 

For  every  day  not  exceeding 
two,  or,  bjr  resolution  of  the 
council,  with  the  sanction  of 
the  Secretary  of  State,  not 
exceeding  six — 

To  an  assistant  recorder 

To  an  assistant  clerk  of  the 


peace 
To  an  additional  crier 


Ten  guineas. 

Two  guineas. 
Half-a-guinea. 


The  remuneration  is  payable  on  a  certificate 
from  the  recorder  showing  the  amount  due. 

3.  Coroner. 

To  the  borough  coroner  (sub- 
ject to  the  provisions  of 
any  other  Act  relating  to 
coroners) — 

For  every  inquisition  which 
he  duly  takes  in  the  bo- 
rough   -  -  -   Twenty  shillings. 

and 

For  every  mile  exceeding 
two  miles  which  he  is 
compelled  to  travel  Arom 
his  usual  place  of  abode 
to  take  such  inquisition  -    Ninepence. 

4.  Special  Constables, 

To  a  special  constable,  fori         Three 
every  day  during  which  he  >  shillings  and 
is  called  out  to  act  as  such  J      sixpence. 


THE  FIFTH  SCHEDULE. 


Payments  out  op  the  Borough  Fund. 

Pakt  I. 

Payments  which  may  he  mo/de  without  Order. 

1.  The  remuneration  (if  any)  of  the  mayor, 
of  the  recorder  (if  any)  in  his  capacity  either  of 
recorder  or  of  judge  of  a  borough  civil  court, 
of  the  stipendiary  magistrate  (if  any),  of  the 
town  clerk,  of  the  treasurer,  of  the  clerk  of  the 
peace  when  paid  by  salary,  of  evenr  other 
officer  appointed  by  the  council,  and  of  the 
clerk  to  the  justices. 

2.  The  remuneration  and  allowances  certi- 
fied by  the  Treasury  to  be  payable  to  the 
Treasury  in  respect  of  an  election  petition. 

3.  The  remuneration  certified  by  the  re- 
corder to  be  due  to  any  assistant  recorder, 
assistant  clerk  of  the  peace,  or  additional 
crier. 


Past  II.     * 
Tnyments  which  may  not  he  made  uoitlwut  Ordei'. 

1.  The  expenses  incurred  by  overseers,  and 
by  the  town  clerk  and  other  municipal  autho- 
rities, in  relation  to  the  enrolment  of  burgesses 
and  the  holding  of  municipal  elections,  or  so 

Vol.  LXI. — Law  Jouh.  Stat. 


much  of  those  expenses  as  is  not  otherwise 
provided  for  under  section  thirty  of  the  Par- 
liamentary and  Municipal  Registration  Act, 
1878. 

2.  The  expenses  incurred  by  the  town  clerk 
in  providing  accommodation  for  an  election 
court  held  under  this  Act. 

3.  The  expenses  of  providing,  furnishing, 
maintaining;,  or  improving  the  corporate 
buildings,  including  tne  justices  room  (if  any), 
and  the  necessary  expenses  of  that  room. 

4.  The  fees  payable  to  the  clerk  of  the  peace 
if  not  paid  by  salary,  and  under  this  Act  to 
the  borough  coroner. 

5.  The  payments  to  be  made  under  this  Act 
to  or  in  respect  of  the  borough  police  and  to 
any  special  constable,  including  the  following 
payments  (namely) ; 

(a.)  Such  salaries,  wages,  and  allowances  to 
the  borough  constables,  and  at  such 
periods,  as  the  watch  committee,  with  tho 
approbation  of  the  council,  direct ;  and 

Qi.)  such  further  sum  as  may  be  awarded 
by  the  watch  committee,  subject  to  the 
approbation  of  the  council,  or  by  the  courc 
of  quarter  or  petty  sessions,  to  a  borough 
constable  as  a  reward  for  extraordinary 
diligence  or  exertion,  or  as  a  compensa- 
tion for  wounds  or  severe  injuries  received 
in  tho  performance  of  his  duty,  or  as  may 
be  awarded  by  the  watch  committee,  sub- 
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ject  to  the  approbation  of  the  council,  to 
a  borough  constable,  as  an  allowance  to 
him  when  disabled  by  bodily  injury,  or 
worn  out  by  length  of  service  ;  and 

(c.)  Any  extraordinary  expenses  which  a  bo- 
rough constable  appears  to  have  necessarily 
incurred  in  apprehending  offenders,  and 
executing  the  orders  of  any  justice  having 
jurisdiction  in  the  "borough,  such  expenses 
having  been  first  examined  and  approved 
by  that  justice  ;  and 

(d.)  All  other  charges  and  expenses  which 
the  watch  committee,  subject  to  the  appro- 
bation of  the  council,  direct  to  be  paid 
for  the  purposes  of  the  borough  con- 
stabulary force. 

6.  The  costs  and  expenses  payable  by  the 
corporation  in  respect  of  the  prosecution,  main- 
tenance, conveyance,  transport,  or  punishment 
of  offenders. 

7.  All  sums  payable  under  this  Act  by  the 


corporation  of  the  borough  to  the  treasurer  of 
a  county. 

8.  The  expenses  of  and  incidental  lo  the 
division  of  a  borough  into  wards  or  the  altera- 
tion of  wards,  including  the  remnneration  uf 
the  commissioner  appointed  for  the  purposes 
of  the  division  or  alteration. 

9.  Such  remuneration  to  the  clerk  to  anj 
commissioners  for  taxes  in  respect  of  making 
copies  of  assessments  as  the  council  think 
reasonable. 

10.  The  expenses  of  and  relating  tea  charter 
of  incorporation  for  a  borough,  and  of  aod 
relating  to  all  election  acts  and  proceedings 
under  the  charter. 

11.  All  expenses  charged  on  the  horoagh 
fund  by  any  Act  of  Parliament  or  otherwise  by 
law. 

12.  All  other  expenses,  not  by  this  Act 
otherwise  provided  for,  necessarily  incurred  in 
carrying  this  Act  into  effect. 


THE  SIXTH  SCHEDULE. 


Counties   to   which  certain  Boeoughs   aee   to   be  coksidebsd  adjoikikg  tor  Fubfoses  ot 

Cbihinal  Teials. 


Berwick-upon-Tweed 
Bristol     - 
Chester    - 
Exeter 
Kingston-upon-Hull 
Newcastle-upon-Tyn( 


>e 


Northumberland. 

Gloucestershire. 

Cheshire. 

Devonshire. 

Yorkshire. 

Northumberland. 


THE  SEVENTH  SCHEDULE. 


Feocedube   fob   Scheme  on  Gbant   of  New 

Chabtsb. 

1.  The  Committee  of  Council  may,  if  they 
think  fit,  require  the  draft  of  a  proposed 
scheme  to  be  submitted  to  them,  either 
together  with  the  petition  for  a  charter,  or  at 
any  subsequent  period. 

2.  The  draft  of  a  proposed  scheme  shall  be 

Sublished  by  advertisement,  or  placards,  or 
andbills,  or  otherwise,  as  the  Cfommittee  of 
Council  think  best  calculated  for  giving  notice 
thereof  to  all  persons  interested.* 

3.  Before  settling  the  scheme  the  Committee 
of  Council  shall  consider  any  objections  which 
may  be  made  thereto  by  any  local  authority  or 
persons  afleoted  thereby. 

4.  The  scheme,  when  settled,  shall,  besides 
bein^  published  in  the  London  Gazette,  be 
pubhshed  by  advertisement,  or  placards,  or 
nandbills,  or  otherwise,  as  the  Committee  of 


Council  think  best  calculated  for  giving  oodoe 
thereof  to  all  persons  interested. 

5.  Where  a  scheme  is  submitted  to  Parlia- 
ment for  confirmation,  the  Committee  of 
Council  may  introduce  a  Bill  for  the  confir- 
mation of  the  scheme,  which  Bill  shall  be  a 
PubUc  Bm. 

6.  Before  such  Bill  is  introduced  into  Fir- 
liament  the  Committee  of  Council  msyaltff 
the  scheme  in  such  manner  as  they  tluiik 
proper. 

7.  If  while  the  Bill  confirming  a  scheme  is 
pending  in  either  House  of  Parliament  a 
petition  is  presented  against  the  scheme,  tbe 
Bill,  so  far  as  it  relates  to  such  scheme,  maj  b^ 
referred  to  a  select  committee,  and  the  peti- 
tioner shall  be  allowed  to  appearand  oppose  a£ 
in  the  case  of  a  Private  Bill 

8.  A  scheme  shall  come  into  operation  at  the 
date  of  its  confirmation  or  any  later  date 
mentioned  in  the  scheme. 
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9.  The  oonfirmation  of  a  scheme  shall  be 
conclusiTe  evidence  that  all  the  reqniremeDts 
of  this  Act  with  respect  to  proceedings  required 
to  be  taken  preyiously  to  the  making  of  the 


scheme  have  been  complied  with,  and  that  the 
scheme  has  been  duly  made,  and  is  within  the 
powers  of  this  Act. 


THE  EiaHTH  SCHEDULE. 


FOBMS. 

Part  L — Declarations  on  accepting  Office. 

Fork  A. 
FoBK  09  Declaration   on  Acceptance    of 

GOBPOBATE  OmCE. 

I,  A.B.,  havinj^  been  elected  mayor  [or 
alderman,  cotmcillor,  elective  auditor,  or 
revising  assessor]  for  the  borough  of  , 

hereby  declare  that  I  take  the  said  office  upon 
myself,  and  will  duly  and  faithfully  fulfil  the 
duties  thereof  according  to  the  best  of  my 
judgment  and  ability  [and  in  the  case  of  (he 
person  being  qualified  by  estate  sa/y.  And    I 


hereby  declare  that  I  am  seised  or  possessed 
of  real  or  personal  estate,  or  both  [as  the  case 
may  be\^  to  the  value  or  amount  of  one  thou- 
sand pounds,  or  five  hundred  pounds  [as  the 
case  may  require^,  over  and  above  what  will 
satisfy  my  just  debts]. 


FOBM  B. 

Declabation  by  Becobdeb  OB  BoBOUGH  Justice. 

I,  A.B.f  hereby  declare  that  I  will  faithfully 
and  imj)artially  execute  the  office  of  recorder 
[or  justice  of  the  peace]  for  the  borough  of 

according  to  the  best  of  my 
judgment  and  ability. 


Part  II. — Forms  reUUing  to  Elections. 

FoBM  0. 


The  List  ov  Buboesses 

of  the  Borough  of 
Township]  of 

in  the  Parish  [or 

m 

Surname  and  other  Names  of 
each  Person  in  fdlL 

Nature  of 

"Property  for 

which  he  is  now 

rated. 

• 

Name  and  Situation  of  Property 
fbr  which  he  is  now  rated. 

Ashton,  John 
Bates,  Thomas 

Shop    - 

House  - 

1 

No.  23,  Church  Street. 

Brook's  Farm. 

1 

(Sig^^^)        ^;J;}  Overseers. 

Fo 
NoncB 

BK  D. 

OP  CliAIM. 

To  the  Town  Clerk  of  the  Borough  of 

I  HEBEBT  ^V6  you  notice,  that  I  claim  to  have  my  name  inserted  in  the  parish  burffess  lists  of 
the  borough  of  that  I  occupy  [here  describe  the  house,  warehouse,  counting^nouse,  shop, 

or  other  building  (hen  occupied  by  the  clavmani]  in  the  borough,  and  that  I  have  been  rated  in  tne 
parish  of  [here  slate  the  parish  or  several  parishes,  and  the  time  during  which  the  dai^nant 

has  been  rated  in  each  of  ihem  wiOwn  ike  borough^  necessary  for  his  qualificaiion']. 

Dated  the  da^  of  in  the  year 

(Signed)        John  Allen  of  [place  of  abodel. 


p  2 
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FOBH  E. 

Notice  op  Objection. 

To  the  Town  Clerk  of  the  Borough  of  [or  to  the  person  objected,  to  as  the  ease  may  he\ 

I  HEREBY  give  you  notice,  that  I  object  to  the  name  of  Thomas  Bates  of  Brook's  Farm,  in  the 
parish  of  [describe  the  person  objected  to  as  described  in  the  parish  burgess  list]  being 

retained  on  the  parish  burgess  lists  of  the  borough  of 

Dated  the  day  of  in  the  year 

(Signed)        John  Ashton  of  [here  state  the  place  of  ahode  ofw?  ih 

property  for  which  he  is  said  to  U 
raied  in  the  parish  hurgm  liitiy 


Form  P. 
List  of  Claimants. 


The  following  Persons  claim  to  have  their  Names  inserted 

Borough  of 

in  the  Parish  Burgess  Lists  of  the 

• 

Surname  and' other 

Names  of  each 

Claimant. 

Nature  of 

Property  for 

which  he  is  now 

rated. 

Situation  of 

Property  for 

which  he  is  now 

rated. 

Parish  [or  Parishes]  in  vhicb  be 
has  been  rated,  as  stated  in 
the  Claim. 

Allen,  John 

House  - 

No.    17,    High 

Street. 

Bated  in  the  last  year  in  Ssint 
Mary's  parish  in  the  boitmgb, 
and  in  the  two  preceding  years 
in  Saint  James's  parish  in  the 
borough. 

(Signed)        A,B.,  Town  Clert 


Form  G. 

List  of  Persons  Objected  to. 

The  following  Persons  have  been  objected  to  as  not  being  entitled  to  have  their  Names  reUined 

in  the  Parish  Burgess  Lists  of  the  Borough  of 


Surname  and  other 

Names  of  each  Person 

objected  to. 


Nature  of 
Property  for 
which  he  is 

now  rated. 


Situation  of  Property 

for  which  he  is  said  to 

be  now  rated  in  the 

OTerseers  List 


Parish  in  which  is  the  Propfftr 
for  which  he  is  now  said  to 
be  rated  in  the  Overseers 
List. 


Bates,  Thomas 


House 


Brook's  Farm    - 


Saint  James*. 


(Signed)        A.B„  Town  Clerk. 
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FOBM  H. 

Notice. 

BoroQgh  of  .    Eloction  of 

[uouncillorB,  w  olectivo  Auditors,  or 
revising  Assessora,  oa  the  case  may  be]  for 
the  [  Ward  or  seyeral  Wards 

of  the]  Borough. 

Take  Notice. 

1.  That  an  election  of  [here  meert  the  number 
of  couTieiUors,  audUors,  or  aseessore,  as  the  case 
may  6c]  for  the  [  ward  or  several 
wards  of  the]  said  borough  will  be  hold  on  the 

day  of 

2.  Candidates  must  be  nominated  by  writing, 
subscribed  by  two  burgesses  as  proposer  or 
seconder,  and  by  eight  othtsr  burgesses  as 
assenting  to  the  nomination. 

3.  Candidates  must  be  duly  qualified  for  the 
office  to  which  they  are  nominated,  and  the 
nomination  paper  must  state  the  surname  and 
other  names  of  the  person  nominated,  with  his 
abode  and  description,  and  may  bo  in  the 
following  form,  or  to  the  like  effect : 

(Set  out  Form  I.) 

4.  Each  candidate  must  bo  nominated  by  a 


separate  nomination  paper,  but  the  same 
burgesses  or  any  of  them  may  subscribe  as 
many  nomination  papers  as  there  are  vacancies 
to  be  filled  for  the  oorough  [or  ward],  but  no 
more. 

5.  Every  person  who  forges  a  nomination 
paper,  or  delivers  any  nomination  paper 
Knowing  the  same  to  be  n)rged,  will  be  guilty 
of  a  misdemeanour,  and  bo  liable  to  imprison- 
ment for  any  term  not  exceeding  six  months, 
with  or  without  hard  labour. 

6.  Nomination  papers  must  bo  delivered 
by  the  candidate  himself,  or  his  proposer 
or  seconder,  at  the  town  clerk's  office  before 
five  o'clock  in  the  afternoon  of  day 
the                      day  of                   next. 

7.  The  mayor  will  attend  at  the  town  hall  on 

day  the  day  of  , 

for  a  sufficient  time  between  the  hours  of  two 
and  four  o'clock  in  the  afternoon,  to  hear  and 
decide  objections  to  nomination  papers. 

8.  Forms  of  nomination  papers  may  be  ob- 
tained at  the  town  clerk's  office ;  and  the  town 
clerk  will,  at  the  request  of  any  burgess,  fill  up 
a  nomination  paper. 

Dated  this  day  of  18    . 

il.^..  Town  Clerk. 


Fo&M  I. 


NoMiNAnoN  Papeb. 


Borough  of  .    Election  of  Councillors,  [elective  Auditors,  or  revising  Assessors] 

for  Ward  in  the  said  Borough  [or  the  said  Borough]  to  be  held  on  the 

day  of  18    . 

We,  the  undersigned,  being  respectively  burgesses,  hereby  nominate  the  following  person  as 

a  candidate  at  the  said  election. 


Sanuunc. 


Other  Names. 


Abode. 


Description. 


Signature. 


Number  on  Burgess  Roll,  with  the 

Ward  or  Foiling  District,  if  any,  having 

a  distmct  numbering. 


A.B. 
CD. 
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Wc,  the  undersigned,  being  respectively  burgesses,  hereby  assent  to  the  nomination  of  the 
above -named  person  as  a  candidate  at  the  said  election. 

Dated  this  day  of  18    . 


Signature. 


E.  F. 
G.H. 
I.  J. 
K.L. 
M.N. 
O.P. 
Q.  R. 
S.T. 


Number  on  Burj^ess  Boll,  with  the 
Ward  or  Polling  District,  if  any,  having 
a  distinct  numbering. 


Counterfoil. 

No. 

Note.-'The 
counterfoil  is 
to  have  a  num- 
ber to  corre- 
spond with  that 
on  the  back 
of  the  ballot 
paper. 


. 


Form  K. 
Ballot  Papek. 


Form  of  Front  of  Ballot  Paper. 
For  Elective  Auditors. 


Cade. 
(John  Cade,  of  22,  Welclose  Place,  Acconntant.) 


Johnson. 
(Charles  Johnson,  of  7,  Albion  Street,  Gentleman.) 


Thompson. 
(William  Thompson,  of  14,  Queen  Street,  Silversmith.) 


For  Btevising  Assessor. 


1 

Bacon. 
(Charles  Bacon,  of  29,  New  Street,  Solicitor.) 

2 

BlfKON. 

(James  Byron,  of  45,  George  Street,  Commission  Agent.) 

3 

Wilson. 
George  Wilson,  of  22,  Hanover  Square,  Gentleman.) 

1 
p 

Form  of  Back  of  Ballot  Paper. 

No.        .    Election  of  elective  auditors  [or  revising  assessors]  for  the  borongh  of 

be  held  on  the  day  of  18    . 

The  number  on  the  back  of  the  ballot  paper  is  to  correspond  with  that  on  the  coimterfoiL 
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Fart  III. — Forme  rdaUng  to  Working  Men's 

Dwellings, 

FOBM  L. 

Form  op  Grant  by  Corporation. 

The  Municipal  Corporationji  Act,  1882. 
(Working  Men's  Dwellings.) 

BorougH  of  Grant  No. 

The  mayor,  aldermen,  and  burgesses  of  the 
borough  of  by  virtne  and  in  pnr- 

suance  of  the  aboye-mentioned  Act,  ana  in 
consideration  of  paid  to  them  by 

A.B.  of  hereby  grant  to  the  said 

A.B,  (herein  referred  to  as  the  grantee),  and 
his  heirs,  the  site  following  (that  is  to  say) 
[insert  description']  with  the  appnrtenanoes, 
Bubject  to  the  following  conditions  (that  is  to 
say): 

1.  The  grantee  shall  bnild  on  the  site  one 
working  man's  or  working  men's  dwellinff 
(and  no  more)  according  to  the  plan  ana 
specification  deposited  in  the  office  of  the 
town  clerk,  numbered  ,  and  under  the 
superintendence  and  to  the  satisfaction  of  the 
corporation. 

2.  The  grantee,  his  heirs  and  assigns,  shall 
always  maintain  and  repair  the  building,  and 
shall  not  sell  or  alienate  the  site  or  building 
in  divisions  or  separate  parts,  and,  in  case  of 
the  taking  down  or  destruction  of  the  building 
shall  not  rebuild  it  except  in  manner  approved 
by  the  corporation. 

3.  The  grantee,  his  heirs  or  assigns,  shall 
not  add  to  or  alter  the  character  of  the  build- 
ing without  the  consent  of  the  corporation. 

4.  If  at  any  time  the  grantee,  his  heirs  or 
assigns,  fail  to  fully  observe  and  perform  any 
stipulation  of  this  grant,  the  corporation  may, 
if  they  think  fit,  declare  that  the  site  is  re- 
vestea  in  the  corporation ;  and  thereupon  the 
same,  with  the  dwelling  and  other  buildings 
thereon,  shall  become  and  be  vested  in  the 
corporation,  as  if  this  grant  had  not  been  made. 

In  witness  whereof,  &c.,  this  day  of 

of  187    . 

{Corporate  Seal.) 


Form  M. 

Form  of  Transper  op  Grant. 

The  Municipal  Corporations  Act,  1882. 
fWorkmg  Men's  Dwellings.) 

Borough  of  .        Transfer  No.  ^ 

(Grant  No.        .) 

A.B.  of  ,  by  virtue  and  in  pursu- 

ance   of   the  above-mentioned  Act,  and    in 
consideration  of  paid  to  him  by  G.D, 

of  «  hereby  grants  and  transfers  to 

the  said  CD,  and  his  heirs  the  site  comprised 
in    the  within-written*  grant  [or  the  grant 


No.        under  the  said  Act,  dated  the  day 

of  187    t]  with  the  appurtenances 

and  with  the  dwelling  and  other  buildings 
thereon,  subject  to  the  conditions  on  which 
that  site  is  held  immediately  before  the 
execution  of  this  transfer. 

In  witness  whereof,  &c.,  this  day  of 

18    . 

A.B.        (l.8.) 

*  [/«  ease  qftramfer  by  indonmnent,! 
t  [Jn  case  of  transfer  by  separate  deed^ 


Form  N. 


Form  op  Lease  by  Corporation. 

The  Municipal  Corporations  Act,  1882. 

(Workmg  Men's  Dwellings.) 
Borough  of  Lease  No. 

The  mayor,  aldermen,  and  burgesses  of  the 
borough  of  by  virtue  and  in  pur- 

suance of  the  above-mentioned  Act,  ana  in 
consideration  of  the  sum  of  paid 

to  them  by  A,B,  of  and  of  the  rent 

and  stipulations  in  this  lease  reserved  and 
contained,  and  to  be  by  him,  his  executors, 
administrators,  or  assigns,  paid  and  performed 
hereby  lease  to  the  said  A,B,  (herein  referred 
to  as  the  lessee),  his  executors  and  adminis- 
trators, the  site  following  (that  is  to  say) 
[insert  description']  with  the  appurtenances,  for 
the  term  of  [nine  hundred  wnd  ninety-nine] 
years  from  the  dav  of  ,  at  the 

yearly  rent  (clear  of  all  deductions)  of  , 

payable  by  two  equal  half-yearly  payments  on 
the  day  of  and  the 

day  of  in  every  year,  the  first  thereof 

to  be  made  on  the  day  of  ,  and 

the  last  thereof  to  be  made  in  advance  on  the 
day  of  next  before  the  end 

of  the  term,  and  so  that  on  the  term  being 
determined  by  re-entry  a  proportionate  part  of 
the  rent  for  the  fraction  of  the  current  half 
year  up  to  re-entry  be  repayable. 

And  the  lessee  hereby  covenants  with  the 
corporation  that  he,  his  executors,  adminis- 
trators, or  assigns,  will  during  the  term  par 
the  Tent  on  the  days  and  in  manner  aforesaidf, 
and  will  pay  all  taxes,  rates,  and  outgoings  for 
the  time  being  payable  by  the  tenant  in 
respect  of  the  premises. 

And  this  lease  is  made  subject  to  the 
following  conditions  (that  is  to  say) : 

1.  The  lessee  shall  build  on  the  site  one 
working  man's  or  working  men's  dwelling 
(and  no  more)  according  to  the  plan  and 
specification  deposited  in  the  office  of  the  town 
clerk,  and  numbered  ,  under  the  super- 
intendence and  to  the  satisfaction  of  the 
corporation. 

2.  The  lessee,  his  execntors,  administrators, 
and  assigns,   shall   always  during    the  term 
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maintain  and  repair  the  building,  and  shall 
not  Bell  or  alienate  the  site  or  building  in 
divisionB  or  separate  parts  and,  in  case  of  the 
taking  down  or  destruction  of  the  building, 
shall  not  rebuild  it,  except  in  manner  approved 
by  the  corporation. 

3.  The  lessee,  his  executors,  administrators, 
or  assigns,  shall  not  add  to  or  alter  the  cha- 
racter of  the  building  without  the  consent  in 
writing  of  the  corporation. 

4.  I?  at  any  time  the  lessee,  his  executors, 
administrators,  or  assigns,  fail  to  duly  pay  the 
rent  hereby  reserved,  or  to  fully  observe  and 
perform  any  stipulation  herein  contained,  the 
corporation  may,  if  they  think  fit,  re-enter  on 
any  part  of  the  site  in  the  name  of  the  whole, 
and  thereupon  the  term  of  years  shall 
absolutely  cease. 

In  witness  whereof,  &c.,  this  d»y 

of  187    . 

(Corporate  Seed.) 
A.B,        (l.s.) 


FOKM  0. 


Form  of  Assignment  of  Lease. 

The  Municipal  Corporations  Act,  1882. 

(Workmg  Men's  Dwellings.) 
Borough  of  Transfer  No. 

(Lease  No.        .) 

A.B.  of  (herein  referred  to  as  the 

assignor)  by  virtue  and  in  pursuance  of  the 
above-menaoned  Act,  and  in  consideration  of 
paid  to  him  by  O.D.  of  , 

hereby  assigns  to  the  said  O.D.  (herein  referred 
to  as  the  assignee,)  his  executors  and  adminis- 
trators, the  site  comprised  in  the  within- 
written  lease*  [or  the  lease  No.  under  the 
said  Act.  dated  the  day  of 

187  t],  with  the  appurtenances,  and  with  the 
dwelling  and  other  Duildings  thereon,  for  the 
residue  of  the  term  of  years,  at 

the  rent  and  subject  to  the  stipulations  and 
conditions  at  and  subject  to  which  that  site 
is  held  immediately  before  the  execution  of 
this  assignment. 

And  the  assignee  for  himself,  his  execu- 
tors and  administrators,  covenants  with  the 
assignor,  his  executors  and  administrators, 
that  the  assignee,  his  executors  or  adminis- 
trators, will  pay  the  yearly  rent  and  observe 
and  perform  the  stipulations  and  conditions 
aforesaid,  and  will  at  all  times  keep  the  assignor, 
his  executors  and  administrators,  indemnified 
in  respect  thereof. 

In  witness  whereof,  Ac,  this 
day  of  187  . 

A.B,        (l.8.) 
CD.        (L.s.) 

*  [In  0090  qfasHgnment  qT  indorBement.1 
t  Un  cawofa99ignment  fry  teparaU  deedJ] 


Fart  IV. — Forme  reUxtmg  to  Borough  Bridget. 

FOBM  P, 
FOBH  OF  MoBieAGE. 

The  Municipal  Corporations  Act,  1882. 
(Borough  Bridges.) 

Borough  of  .    Mortgage  No.    . 

We,  the  mayor,  aldermen,  and  bargeaaes  of 
the  borough  of  by  virtue  and  in 

pursuance  of  the  above-mentioned  Act,  and  in 
consideration  of  the  sum  of  paid 

to  them  by  A.B.  of  for  the  par- 

poses  of  the  said  Act,  do  grant  and  assign  unto 
the  said  A.B.,  his  executors,  administrators, 
and  assigns,  such  proportion  of  the  borough 
fund  and  borough  rale  as  the  said  sum  of 
doth  or  shall  bear  to  the  whole 
sum  which  is  or  shall  be  borrowed  on  the 
credit  of  the  said  fund  and  rate,  to  hold  to  tiie 
said  A.B.t  his  executors,  administrators,  and 
assigns,  from  the  day  of  the  date  hereof,  until 
the  said  sum  of  with  interest  at 

the  rate  of  per  centum  per  aonum 

for  the  same,  shall  be  fully  paid  and  satLs- 
fied.    And  it  is  hereby  dechured  that  the  said 
principal  sum  shall  be  repaid  on  the 
day  of  at  \vlace  ofpaymeiW}. 

In  witness  whereof,  &c.,  this 
day  of  187  . 

(Corporate  Seal,) 


FOBM  Q. 

FoBK  OF  Transfer  of  Mortgage. 

The  Municipal  Corporations  Act,  1882. 

(Borough  Bridges.) 
Borough  of  Tnoisfer  No. 

(Mortgage  No.        .) 

I  A.B.  of  in  consideration  of  the 

sum  of  paid  to  me  by   CJD.  of 

,  do  hereby  transfer  to  the  said  CD., 
his  executors,  administrators,  and  assigns,  a 
certain  mortgi^,  dated  thus  day 

of  ,  andmade  by  the  mayor,  aldermen, 

and  burgesses  of  the  borough  of  , 

under  the  above-mentioned  Act,  for  secaring 
the  sum  of  and  interest  thereon  at 

per  centum  per  annum  [or,  if  ike 
transfer  is  hy  widorsement  on  the  mortgage,  insert, 
instead  of  &e  words  immediately  following  thi 
word  **  assigns,'*  the  within  security],  and  all 
my  right,  estate,  and  interest  in  and  to  the 
money  thereby  secured,  and  in  and  to  tiietaid 
and  rate  thereby  assigned* 

In  witness  whereof,  &c.,  this 
day  of  187  . 

A.B,       {la.) 
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THE  NINTH  SCHEDULE. 


Enactments  in  which  a  Refebence  to  this 
Act  is  to  be  substituted. 


Pabt  I. 

General  Beferences. 

2  A  3  Vict.  c.  93.--An  Act  for  the  ostablish- 
ment  of  coonty  and  district  constables  by  the 
authority  of  justices  of  the  peace  (section  24). 

5  &  6  Vict.  c.  109. — An  Act  for  the  appoint- 
ment of  parish  constables  (section  21). 

9  &  10  Vict.  c.  74.— An  Act  to  encourage 
the  establishment  of  public  baths  and  wash- 
honses  (section  1). 

10  &  11  Vict.  c.  62.— An  Act  for  the  esta- 
blishment of  nayal  prisons,  and  for  the  pre- 
vention of  desertion  from  Her  Majesty's  navy 
(section  13). 

12  k  13  Vict.  c.  35.— An  Act  for  requiring 
annual  returns  of  the  expenditure  on  highways 
in  England  and  Wales  to  be  transmitted  to 
the  Secretary  of  State,  and  afterwards  laid 
before  Parliament  (section  2). 

12  k  13  Vict.  0.  82.— An  Act  to  relievo 
boroughs,  in  certain  cases,  from  contribution 
to  certain  descriptions  of  county  expenditure. 

13  h  14  Vict.  c.  20. — An  Act  to  amend  an 
Act  of  the  fifth  and  sixth  years  of  Her  present 
Majesty  for  the  appointment  and  payment  of 
parish  constables  (section  7). 

13  &  14  Vict.  c.  106.— An  Act  for  facilitating 
the  union  of  liberties  with  the  counties  in 
which  tliey  are  situate  (section  10). 

14  &  15  Vict.  c.  28.— An  Act  for  the  well- 
ordering  of  common  lodging  houses  (section  2). 

U  &  16  Vict.  c.  34. — ^An  Act  to  encourage 
the  establishment  of  lodging-houses  for  the 
labouring  classes  (section  2). 

16  &  17  Vict.  c.  73.— An  Act  for  the  esta- 
blishment  of  a  body  of  naval  coast  volunteers, 
and  for  the  temporary  transfer  to  the  navy,  in 
case  of  need,  of  seafaring  men  employed  in 
other  public  services  (section  24). 

16  &  17  Vict.  c.  97. — The  Lunatic  Asylums 
Act,  1863  (section  9). 

17  k  18  Vict.  c.  71. — ^An  Act  to  amend  the 
law  concerning  the  making  of  borough  rates 
in  boroughs  not  within  the  Municipal  Corpora- 
tion Acts. 

17  &  18  Vict.  c.  87. — An  Act  to  make  further 
provision  for  the  burial  of  the  dead  in  England 
beyond  the  limits  of  the  metropolis  (section  3). 

17  A  18  Vict.  c.  106.— The  Militia  Law 
Amendment  Act,  1854  (section  11). 

18  &  19  Vict.  c.  67.— An  Act  further  to 
amend  tJbie  laws  relating  to  the  militia  in 
England  (section  7). 


18  &  19  Vict,  0.  121.— The  Nuisances 
Bemoval  Act  for  England,  1866. 

19  &  20  Vict.  c.  69, — ^An  Act  to  render  more 
effectual  the  police  in  counties  and  boroughs 
in  England  and  Wales. 

20  &  21  Vict.  c.  81.— An  Act  to  amend  the 
Burial  Acts. 

22  &  23  Vict.  c.  40.— An  Act  for  the  esta- 
blishment of  a  reserve  volunteer  force  of 
seamen,  and  for  the  government  of  the  same 
(section  26). 

23  &  24  Vict.  c.  68.— An  Act  for  the  better 
management  and  control  of  the  highways  in 
South  Wales. 

26  &  26  Vict.  c.  61. -An  Act  for  the  better 
management  of  highways  in  England. 

26  &  27  Vict.  c.  13.— An  Act  for  the  pro- 
tection of  certain  garden  or  ornamental  grounds 
in  cities  and  boroughs. 

26  &  27  Vict.  c.  97.— The  Stipendiary 
Magistrates  Act,  1863  (section  2). 

28  &  29  Vict.  c.  126.— The  Prison  Act,  1865 
(section  4). 

30  &  31  Vict.  c.  102.— The  Eepresentation 
of  the  People  Act,  1867. 

31  &  32  Vict.  c.  22.— The  Petty  Sessions 
and  Lock-up  House  Act,  1868  (section  3). 

31  &  32  Vict.  c.  46.— The  Boundary  Act, 
1868  (First  Schedule). 

31  &  32  Vict.  c.  68.— The  Parliamentary 
Electors  Begistration  Act,  1868. 

31  &  32  Vict.  c.  126.— The  Parliamentary 
Elections  Act,  1868  (sections  43  and  46). 

31  &  32  Vict.  c.  130.— The  Artizans  and 
Labourers  Dwellings  Act,  1868  (section  3). 

33  &  34  Vict.  c.  75.— The  Elementary 
Education  Act,  1870  (section  3). 

33  &  34  Vict.  c.  78.— The  Tramways  Act, 

1870  (Schedule  A.). 

34  &  35  Vict.  c.  66.— The  Dogs  Act,  1871 
(Schedule). 

34  &  36  Vict.  c.  106.— The  Petroleum  Act, 

1871  (section  2). 

36  &  36  Vict.  c.  38.— The  Infant  Life 
Protection  Act,  1872  (First  Schedule). 

36  &  36  Vict.  c.  91. — ^An  Act  to  authorize 
the  application  of  funds  of  municipal  corpora- 
tions and  other  governing  bodies  in  certain 
cases. 

38  &  39  Vict.  c.  17.— The  Explosives  Act, 
1876  (section  108). 

38  &  39  Vict.  c.  66.— The  Public  Health  Act, 
1876  (section  4). 

38  &  39  Vict.  c.  83.— The  Local  Loans  Act, 

1875  (section  S4). 

39  &  40  Vict.  c.  66.— The    Commons  Act, 

1876  (section  37). 

40  &  41  Vict.  c.  21.— The  Prison  Act,  1877 
(section  69). 
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41  &  42  Vict.  c.  49.— Tho  Weights  and 
Measures  Act,  1878  (Fourth  Schedule). 

41  &  42  Vict.  c.  74.— The  Contagious 
Diseases  (Animals)  Act,  1878  (sections  7  and 
66). 

41  &  42  Vict.  c.  77.— The  Highways  and 
Locomotiyes  (Amendment)  Act,  1878  (section 
38). 


Part  II. 
Particular  References. 
14  &  15  Vict.  c.  55. — An  Act  to  amend  the 


law  relating  to  the  expenses  of  prosecutions, 
and  to  make  further  provisions  for  the  appre- 
hension and  trial  of  offenders  in  certain  cases : 

In  section  24,  for  Schedule  G.  to  the  Mnni- 
cipal  Corporations  Act,  1^5,  the  Sixth 
Schedule  to  this  Act. 

33  &  34  Vict.  0.  91.— The  Clerical  DisabiH- 
ties  Act,  1870 : 

In  the  First  Schedule,  for  section  28  of  the 
Municipal  Corporations  Act,  1835,  so  much  of 
the  provision  of  this  Act  relative  to  disqualifi- 
cations for  being  councillor  as  relates  to  being 
in  holy  orders. 


Chap.  51. 
Government  Annuities  Acty  1882. 


ABSTRACT  OF  THE  XNACTMENTS. 

1.  Short  title  and  construction. 

2.  Limit  of  grant  (yf  annuities. 

3.  Contract  for  endowments  and  definition  of  insurance, 

4.  Limits  of  insurance. 

5.  Tables  for  annuities  a)id  insurances. 

6.  Regulations, 

7.  Application  of  Savings  Banhs  Acts. 

8.  Trust  and  joint  account. 

9.  Insane  or  incapacitated  grantee. 

10.  Amendment  of  27  8f  28  Vict.  c.  43.  ss.  8  and  11.  a^  to  surrender  of  policy  or  cusigntneni  of  pclie^ 

after  imyment  of  five  years  premium. 

11.  Forfeiture  hy  person  holding  a/nnuity  or  insurance  exceeding  ike  maxvnwm  or  making  faUe  dedtk- 

ration. 

12.  Penalty  for  receiving  annuity  or  inswance  in  fraud  of  the  Commissioners. 

13.  Application  and  investTnents  of  sums  paid  for  savings  hank  annv/ities  or  intwrancee, 

14.  Definitions. 

15.  Repeal  of  Acts  and  savings, 

16.  Extension  of  Acts  to  Channel  Islands  and  Isle  of  Man. 

Schedule. 


An  Act  to  extend  the  Acts  relating  to 
the  purchase  of  small  Government 
Annuities  and  to  assuring  payments 
of  money  on  death. 

(18th  August  1882.) 

Whekeas  under  the  Goyernment  Annuities 
Acts,  1829  to  1873,  the  National  Debt  Com- 
missioners are  authorised  either  directly  or 
through  the  medium  of  a  savings  bank  to  grant 
annuities  and  to  contract  for  payments  on  death 
within  the  limits  and  subject  to  the  conditions 
in  the  said  Acts  mentioned,  and  it  is  expedient 
to  make  further  provision  respecting  such 
annuities  and  contracts ; 


Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliameoi 
assembled,  and  by  the  authority  of  the  same, 
as  follows : — 

1.  This  Act  may  be  cited  as  the  Qoyenunent 
Annuities  Act,  1882. 

This  Act  and  the  Government  Annuities 
Acts,  1829  to  1873,  may  be  cited  together  as 
the  Government  Annuities  Acts,  1829  to 
1882. 

This  Act  shall  be  oonstraed  as  one  with  the 
Gt)vernment  Annuities  Act,  1864. 

The  Act  of  the  session  of  the  twenty-seventh 
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and  twenty-eighth  years  of  the  reign  of  Her 
present  Majesty,  chapter  forty-six,  intituled 
**  An  Act  to  provide  for  the  inyestment  and 
"  appro{)riation  of  all  moneys  rec^ved  by  the 
"  Cfommissioners  for  the  deduction  of  the 
"  National  Debt  on  account  of  deferred  life 
**  annuities  and  payments  to  be  made  on 
**  death/'  is  in  this  Act  referred  to  and  may 
be  cited  as  the  Government  Annuities  (In- 
vestments) Act,  1864. 

2.  An  annuity  granted  to  any  one  person 
under  the  Government  Annuities  Acts,  1853 
and  1864,  as  amended  by  this  Act  (in  this  Act 
referred  to  as  a  savings  bank  annuity),  may  be 
of  anv  amount  not  exceeding  one  hunored 
pounos  a  year. 

Any  such  annuity  may  bo  granted  to  any 
person  not  under  the  age  of  five  years. 

3.  The  National  Debt  Commissioners  may, 
subject  to  the  limits  in  this  Act  mentioned, 
contract  with  any  person  for  a  payment  to  be 
made  on  the  attainment  by  such  person  of  a 
specified  age,  or  sooner  in  case  of  his  death, 
and  the  Government  Annuities  Acts,  1853  and 
1864,  as  amended  by  this  Act  (including  the 
provisions  punishing  false  declaration,  forgery, 
and  other  offences),  shall  apply  in  like  manner, 
so  far  as  is  consistent  with  the  tenour  thereof, 
as  if  such  contract  were  a  contract  for  the  pay- 
ment of  a  sum  of  money  on  death ;  and  a 
contract  with  a  person  under  the  said  Acts  as 
amended  by  this  Act  for  either  any  such  pay- 
ment to  him  as  above  in  this  section  specified, 
or  for  a  payment  at  his  death,  is  in  this  Act 
referred  to  as  a  savings  bank  insurance. 

4.  A  savings  banks  insurance  granted  to  one 
person  may  he  for  any  amount  not  exceeding 
one  hundred  pounds. 

(2.)  A  savings  banks  insurance  may  be 
granted  to  a  person  not  over  the  age  of  sixty- 
five  years  ana  not  under  the  age  of  fourteen 
years,  or  if  the  amount  does  not  exceed  five 
pounds,  not  under  the  age  of  eight  years. 

5.  (1.)  The  Treasury  may  on  the  passing  of  this 
Act  cause  tables  to  he  constructea  for  the  grant 
of  savings  banks  annuities  and  insurances. 

(2.)  Every  such  table  when  approved  by  the 
Treasury  shall,  together  with  a  statement  of 
the  rules  observed  m  constructing  it,  be  laid 
before  both  Houses  of  Parliament  for  not  less 
than  thirty  days,  and  if  any  address  is  pre- 
sented to  Her  Majesty  by  either  House  of  Par- 
liament praying  that  such  table  may  be 
cancelled,  the  table  shall  be  cancelled  without 
prejudice  to  the  framing  of  another  table  in 
lieu  of  the  table  so  cancelled. 


(3.)  After  the  expiration  of  the  said  thirty 
days  the  Treasury  may  cause  the  table,  if  not 
cancelled  as  above  provided,  to  be  published  in 
the  London  Gazette,  and  the  table  shall  come 
into  operation  on  the  day  of  that  publication 
or  such  later  day  as  may  be  fixed  by  the 
Treasury. 

(4b)  The  tables  shall  be  framed  in  such  man- 
ner that  the  fund  formed  by  the  receipt  of 
Slims  in  respect  of  deferred  annuities  and  of 
insurances  and  the  anlounts  paid  for  immediate 
annuities  shall  respectively  be  adequate  (after 
payment  of  expenses)  to  meet  all  clamas  without 
causing  any  loss  to  the  Exchequer. 

(5.)  The  tables  shall  be  framed  so  that  the 
payments  to  obtain  the  annuities  and  insurances 
may  be  made  in  one  sum  or  in  annual  or  more 
frequent  instalments,  and  may  be  made  during 
life  or  during  a  limited  period. 

(6.)  The  tables  may  also  provide  for  such 
variations  in  the  rates  for  and  conditions  of 
annuities  and  insurances  and  such  suirender 
of  insurances  and  such  other  matters  as  may 
seem  expedient. 

(7.)  Tne  Treasury  may  from  time  to  time 
cause  a  new  table  to  be  constructed  under  this 
Act  in  lieu  of  anv  then  existing  table,  and 
such  table  shall  be  laid  before  Parliament 
and  be  subject  to  be  cancelled  and  be  published 
in  manner  above  provided  by  this  section. 

(8.)  All  savings  banks  annuities  and  insur- 
ances shall  be  granted  in  accordance  with  the 
tables  for  the  time  being  in  force  in  pursuance 
of  this  Act,  and  upon  any  new  table  made 
under  this  section  coming  into  operation,  any 
previously  existing  table  in  lieu  of  which  such 
new  table  is  expressed  to  be  made  shall, 
whether  made  before  or  after  the  passing  of 
this  Act  be  revoked  without  prejudice  never- 
theless to  any  annuity  or  insurance  granted  in 
accordance  therewith. 

(9.)  If  the  fund  formed  by  the  receipt  of 
sums  in  respect  of  insurances  is  so  much  in 
excess  of  the  liabilities  that  it  is  possible  to 
reduce  the  payments  made  to  obtain  insurances, . 
and  a  new  table  is  made  under  this  section 
for  that  purpose,  the  Treasury  may  provide 
for  giving  to  the  persons  entitlea  to  insurances 
in  force  at  that  time  such  portion  of  the  sur- 
plus of  the  said  fimd  as  seems  just  in  such 
manner  as  seems  expedient. 

6.  The  regulations   made  in  pursuance  of 
section  sixteen  of  the  Government  Annuities 
Act,  1864,  shall  provide : — 
(a.)  J^or  proofs  of  age,  of  identity,  and  state 
of  health,  and    such    other   matters   as 
appear  necessary  or  proper  for  the  grant 
of  annuities  and  insurances,  and  in  the 
case  of  an  insurance  for  such  sum  not  ex- 
ceeding  twenty-five   pounds  as  may  be 
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fixed  by  the  regulations,  for  diminishing 
the  amoant  to  be  paid  to  the  insured  in 
the  event  of  any  regalation  as  to  medical 
certificates  or  any  other  matters  having 
1)een  dispensed  with  ;  and 
(6.)  For  regulating  the  time  and  mode  of 
making  the  payments  to  obtain  savings 
banks  annuities  and  insurances,  whether 
granted  before  or  after  the  passing  of  this 
Act,  and  enabling  them  to  be  made  out 
of  the  deposits  in  a  savings  bank ;  and 
(c.)  For  crediting  the  accounts  of  depositors 
in  a  savings  bank  with  the  sum  due  in 
respect    of    savings    bank    annuities    or 
insurances  granted  to  them  either  before 
or  after  the  passing  of  this  Act,  or  other- 
wise for  regulating  the  mode  of  payment 
of  such  annuities  or  insurances,  or  of  any 
annuities  granted  under  any  Acts  repealed 
by  the  Government  Annuities  Act,  1853, 
and  for  regulating  the  receipts  to  be  given 
for  the  same ;  and 
(d.)  For  cancelling  or  varying  contracts  for 
the  grant  of  annuities  and  insarances  and 
correcting    errors    arising    on    any  such 
grant;  and 
(e.)  For  enabling  a  person  to  whom  an  in- 
surance is  granted  to  nominate  a  person 
to  whom  the  money  due  under  such  insur- 
ance, not  exceeding  fifty  pounds,  is  to  be 
paid  on  the  death  of  such  person,  and  for 
the  discharge  to  be  given  ^r  such  money ; 
and 
(/.)  In  the  case  of  minors  under  the  age  of 
twenty-one  years  for  the  making  of  con- 
tracts, the  making  of  payments  to  obtain 
savings    bank    annuities   and  insurances 
out  of  the  deposits  in  a  saving  bank,  the 
giving  of  receipts  and  the  doing  of  other 
acts  on  their  behalf;  and  the  contracts 
and  payments  so  made,  the  receipts  so 
given,  and  acts  so  done  shall  be  valid  and 
binding  on  the  minor. 
The  regmations  shall  also  make  such  pro- 
visions as  seem  to  the  authoritjr  making  the 
same  necessary  or  proper  for  making  payments 
on  the  death  of  children  under  ten  years  of 
age  subject  to  the  provisions    contained  in 
section  twenty-eight  of  the  Friendly  Societies 
Act,  1875,  in  like  maimer  as  if  the  same  were 
the  payments  in  that  section  mentioned. 

Begulations  may  be  made,  in  pursuance  of 
the  said  section  sixteen  of  the  Government 
Annuities  Act,  1864,  as  amended  by  this  Act, 
by  the  National  Debt  Commissioners,  with  the 
approval  of  the  Treasury,  so  far  as  regards 
any  annuities  and  insurances  granted  by  such 
Commissioners  either  directly  or  through  any 
parochial  or  other  society. 

7.  Subject  to  the  provisions  of  this  Act  and 


of  the  regulations  made  under  the  (xovem- 
ment  Annuities  Act,  1864,  as  amended  bj  ibis 
Act,  all  enactments  for  the  time  being  in  force 
relating  to  'savings  banks,  and  aU  regulations 
made  in  pursuance  of  those  enactments,  shall, 
so  far  as  is  consistent  with  the  tenonr  thereof, 
apply  for  the  purposes  of  this  Act,  and  a 
person  to  whom  a  savings  bank  annuity  or 
insurance  has  been  granted,  either  before  or 
after  the  passing  of  this  Act,  shall  be  deemed 
for  the  purpose  of  those  regulations  and  enact- 
ments to  be  a  depositor  in  a  savings  bank. 
Provided  that — 

(a.)  for  the  purpose  of  the  immediate  pur- 
chase  of  a  savings    banks    axmuity    x>r 
insurance,  a  deposit  to  an  amount  not 
exceeding  the  amount  to  be  paid  for  snch 
annuity  or  insurance  may  be  deposited  in 
any  one  savings  bank  year,  in  addition  to 
the  maximum  amount  which  otherwise  is 
allowed  to  be  deposited  in  a  savings  bank 
in  that  year,  and 
(b,)  in  computing  the  maximum  amount  of 
deposit  allowable    for  a  depositor    in   a 
savings  bank,  any  deposit  for  the  ahove- 
mentioned  purpose  and  any  sum  credited 
to  the  account  of  a  depositor  in  respect  of 
any  savings  bank  annuity  or  insurance 
shall  not  be  reckoned,  and  it  shall  be  lawful 
to  credit  the  account  of  a  depositor  with 
any  such  deposit  or  sum :  Provided  that 
if,   after  such  deposit  or  sum  has  been 
credited,  the  aggre^te  sum  standing  to 
the  credit  of  a  depositor  exceeds  the  maxi- 
mum amount  which  otherwise  is  allowed 
to  be  deposited  in  a  savings  bank,  either 
in  any  one  savings  bank  year  or  in  the 
&ggi*egate,  such  excess  shall  bear  no  in- 
terest, but  shall  be  forthwith  applied  to 
the  purpose  for  which  it  was  deposited,  or 
paid  over  to  the  depositor, 
(c)  Nothing  in  the  said  Acts  or  this  Act 
shall  exempt  any  person  obtaining  or  be- 
coming entitled  to  a  savings  bank  insu- 
rance from  any  probate  or  stamp  duty 
payable  by  law. 

8.  (1.)  Notice  of  any  trust  express,  implied, 
or  constructive  affecting  any  savings  bank 
annuity  or  insurance  (except  such  trusts  as  an 
from  time  to  time  recognised  by  law  in  relation 
to  deposits  in  savings  banks,  and  except  such 
trusts  as  are  provided  for  by  section  ten  of  the 
Married  Women's  Property  Act,  1870,  or  any 
enactment  now  or  hereafter  to  be  passed  rela- 
ting to  the  property  of  married  women,)  sh^ 
not  be  enterea  upon  any  contract  for  si^ch 
annuity  or  insurance,  or  in  any  deposit  book 
relating  thereto,  or  be  receivable  by  the  Na- 
tional Debt  Commissioners  or  any  savings 
bank. 
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(2.)  A  savings  bank  annuity  or  insurance 
depending  on  the  life  of  any  person  may  be 
granted  to  that  person  jointly  with  any  other 
persons  to  an  amount  not  exceeding  in  the 
whole  the  amount  of  the  annuity  or  insurance 
which  could  have  been  granted  to  one  person, 
and  the  said  persons  shall  be  deemed  to  be 
entitled  to  sucn  annuity  and  insurance  as  joint 
tenants. 

(3.)  The  National  Debt  Commissioners  may 
permit  the  transfer  of  any  annuity  so  granted 
to  more  persons  than  one  under  such  regula- 
tions, as  to  such  Commissioners  seem  fit,  so 
however  that  the  person  on  whose  life  such 
annuity  is  granted  shall  be  transferee,  or  one  of 
the  tnuisferees,  and  where  it  is  granted  on  the 
joint  lives  of  two  or  more  persons,  all  of  those 
persons,  or  such  of  those  persons  as  the  National 
Debt  Commissioners  think  fit,  shall  be  the 
transferees  or  included  among  the  transferees. 

9.  Where  any  person  entitled  to  a  savings 
hank  annuity  or  insurance  is  insane  or  other- 
wise incapacitated  to  act,  then  (subject  to  the 
conditions  proscribed  by  the  regulations  under 
section  sixteen  of  the  Government  Annuities 
Act,  1864,  as  amended  by  this  Act)  payment  of 
BQch  annuity  or  insurance  may  be  made  at  such 
times  and  in  such  sums  and  to  such  persons  as 
may  seem  proper,  and  the  receipt  of  the  said 
persons  shall  be  a  good  discharge  for  the 
same. 

10.  Whereas  by  the  Grovemment  Annuities 
Act,  1864,  it  is  provided  that  a  person  who  has 
obtained  a  savings  bank  insurance,  and  has 
paid  the  premiums  thereon  for  a  period  of  not 
less  than  five  years,  may  (under  section  eight) 
sarrender  his  policy  or  obtain  a  return  in 
respect  of  the  premiums  paid  by  him  (not  being 
less  than  one-tnird  thereof)  or  obtain  another 
savings  bank  insurance  or  annuity  in  lieu  of 
such  premiums,  and  (under  section  eleven) 
may  assign  his  right  and  interest  in  such  in- 
surance, and  it  is  Expedient  to  amend  the  said 
section :  Be  it  therefore  enacted  as  follows : 

A  person  who  has  obtained  a  savings  bank 
insurance,  and  has  paid  the  premiums  thereon 
for  not  less  than  two  years,  shall  have  the 
same  right  under  sections  eight  and  eleven  of 
the  Government  Annuities  Act,  1864,  as  a 
person  has  who  has  paid  the  premiums  for  not 
less  than  five  years,  and  sections  eight  and 
eleven  of  the  said  Act  shall  be  construed  as  if 
"two  years"  wore  therein  substituted  for 
"  five  years,"  and  so  much  of  the  said  section 
eight  as  requires  the  amount  returned  to  be 
not  less  thsax  one-third  of  the  premiums  shall 
be  repealed. 

11.  (1.)  If  any  one  person  by  his  own  act 
holds  or  claims  to  be  entitled  to  any  savings 


bank  annuities  or  insurances,  whether  granted 
before  or  after  the  passing  of  this  Act,  which 
exceed  in  the  whole  the  maximum  annuity  or 
insurance  allowed  bv  this  Act  to  be  granted  to 
any  one  person,  such  person  shall  be  liable,  in 
the  discretion  of  the  National  Debt  Commis- 
sioners, to  forfeit  the  whole  or  any  part  of  such 
annuities  or  insurances. 

(2.)  Any  person  who  makes  a  false  decla* 
ration  in  relation  to  any  matter  or  thing  re- 
quired by  the  Grovemment  Annuities  Act, 
1853  and  1864,  or  by  this  Act,  or  by  the  regu* 
lations  made  in  pursuance  of  the  said  Acts,  or 
any  of  them,  or  produces  any  false  declaration 
or  certificate,  shall  be  liable,  in  the  discretion 
of  the  National  Debt  Commissioners,  to  forfeit 
the  whole  or  any  part  of  the  savings  bank 
annuity  or  insurance  to  which  such  false  decla* 
ration  or  certificate  related  or  for  the  purpose 
of  obtaining  which  it  was  made  or  produced, 
and  all  or  any  part  of  the  money  paid  for 
obtaining  such  annuity  or  insurance,  and  the 
National  Debt  Commissioners  may,  in  lieu  of 
all  or  any  part  of  such  forfeiture,  adjust  the 
contract  msbde  by  such  person  so  as  to  be  in 
accordance  with  what  it  would  have  been  if 
such  false  declaration  or  certificate  had  not 
been  made  or  produced. 

(3.)  If  a  person  makes  any  such  false  decla- 
ration as  aforesaid  knowing  the  same  to  be 
false  in  any  material  particular,  he  shall,  in 
addition  to  such  forfeiture,  be  liable  on  con- 
viction to  imprisonment,  with  or  without  hard 
labour,  for  a  period  not  exceeding  twelve 
months. 

12.  (1.)  If  any  person  receives  any  payment 
in  respect  of  any  savings  bank  annuity  after 
the  death  of  the  person  at  whose  death  such 
annuity  is  to  cease,  or  receives  the  amount  of 
any  insurance  payable  at  the  death  of  a  person 
before  the  death  of  that  person,  he  shall  be 
liable  to  pay  to  the  National  Debt  Commis* 
sioners  double  the  amount  of  the  sum  received, 
with  interest  thereon  at  the  rate  of  five  per 
cent,  per  annum  from  the  date  of  the  receipt : 
such  sum  shall  be  recoverable  in  a  county 
court  or  any  other  competent  court  as  a  debt 
to  Her  Majesty. 

(2.)  If  a  person  receiving  any  such  money 
as  above  mentioned  received  the  same  with 
intent  to  defraud,  he  shall,  in  addition  to  the 
above-mentioned  payment,  be  liable  on  con- 
viction to  imprisonment  with  or  without  hard 
labour  for  a  period  not  exceeding  twelve 
months. 

13.  (1.)  All  sums  paid  in  order  to  obtain 
savings  bank  annuities  and  insurances  shall 
be  paid  into  the  bank  to  the  account  of 
the  National  Debt  Commissioners,  and  there 
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carried  to  such  accouut  or  accounts  and  nnder 
snch  title  or  titles  as  the  National  Debt  Com- 
missioners from  time  to  time  direct,  but  such 
cnrrent  outgoings  as  herein-after  mentioned 
may  be  defrayed  thereout,  either  before  or  after 
such  payment  into  the  bank,  and  the  applica- 
tion thereof  herein-after  mentioned  shall  be 
subject  to  such  defraying  of  outgoings. 

(2.)  The  sums  paid  for  immediate  annuities 
shall  be  forthwith  applied  in  the  purchase  of 
government  annuities  (that  is  to  say,)  of  per- 
petual bank  annuities,  terminable  annuities, 
exchequer  bills,  exchequer  bonds,  or  treasury 
bills,  and  the  securities  so  purchased  shall  be 
forthwith  cancelled,  and  ceased  to  be  charged 
on  the  Consolidated  Fund. 

(3.)  All  immediate  annuities  granted  imder 
this  Act  shall  be  charged  on  the  Consolidated 
Fund  and  issued  thereout,  or  out  of  the  grow- 
ing produce  thereof,  at  such  times  as  the  Trea- 
sury may  from  time  to  time  direct  with  a  view 
to  the  due  payment  thereof  to  the  persons 
entitled  thereto. 

(4.)  The  Gk>vemment  Annuities  (Invest- 
ments) Act,  1864,  shall  apply  to  all  sums  paid 
into  the  bank  as  aforesaid,  other  than  amounts 
applicable  for  immediate  annuities  as  above 
provided. 

(5.)  In  the  event  of  any  contract  for  a 
savings  bank  annuity  or  insurance  being  can- 
celled or  varied  in  pursuance  of  this  Act,  or 
any  error  therein  corrected,  the  National  Debt 
Commissioners  may  vary  the  charge  on  the 
Consolidated  Fund,  and  on  the  fund  created 
under  the  Government  Annuities  (Investmenta) 
Act,  1864,  in  such  manner  as  may  be  necessary 
for  carrying  into  effect  such  cancellation,  varia- 
tion, or  correction,  and  the  Treasury  may,  if 
need  be,  create  new  securities  in  lieu  of  any 
securities  which  have  been  canoelled,  and  the 
securities  so  created  shall  be  charged  on  the 
Consolidated  Fund,  and  payable  in  like  man- 
ner, and  be  subject  to  the  same  conditions  as 
the  securities  which  wore  cancelled. 

(6.)  The  expression  "  current  outgoings  " 
includes  all  sums  payable  by  the  National  Debt 
Commissioners  in  respect  of  annuities  or 
insurances  from  time  to  time,  and  also  all 
such  expenses  of  carrying  into  effect  this  Act 
as  are  payable  out  of  the  sums  paid  by  persons 
to  obtain  savings  bank  annuities  and  insur- 
ances. 

All  expenses  incurred  by  any  savings  bank 
in  the  execution  of  this  Act  to  such  amount  as 
may  be  from  time  to  time  allowed  by  the 
National  Debt  Commissioners  (subject  to  the 
directions  of  the  Treasury)  shall  be  paid  by  the 
National  Debt  Commissioners,  and  defrayed 
by  them  as  part  of  the  expenses  of  the  grant 
of  annuities  and  insurances. 


(7.)  The  expression  "bank"  in  this  section 
means  the  Grovemor  and  Company  of  the  Bank 
of  England,  or  the  Oovemor  and  Gompuiy  of 
the  Bank  of  Ireland,  as  the  case  requires. 

14.  In  this  Act,  unless  the  context  otherwise 
requires — 

The    expression    *'  Treasuir "    means  the 
Commissioners  of  Her  Majesty's  Trea- 
sury; 
The  expression  ''  National  Debt  Commis- 
sioners "  means  the  Commissioners  for  the 
Beduction  of  the  National  Debt ; 
The    expression    "trustee   savings  Innk" 
means  a  savings  bank  to  which  the  Ttob- 
tee  Savings  Banks  Act,   1863,  extends; 
and 
The  expression  *'  savings  bank  "  meuis  i 
trustee  savings  bank   and  a  post  office 
savings  bank. 
A  savings  bank  year  shall  be  reckoned  u 
the  twelve  months  ending,  in  the  case  of  a 
trustee  savings  bank,  on   the  twentieth  day 
of  November,  and  in  the  case  of  a  post  office 
savings    bank,   on   the    thirty-first    day  of 
December. 

15.  The  Acts  specified  in  the  schedule  to  this 
Act  are  hereby  repealed  as  from  the  commence- 
ment of  this  Act  to  the  extent  in  the  third 
column  of  that  schedule  mentioned,  withoat 
prejudice  to  anything  previously  done  or 
suffered  in  pursuance  of  any  enactment  herebj 
repealed;  and  every  annuity  and  insurance 
granted  before  such  commencement  shall,  save 
as  may  otherwise  be  provided  by  this  Act  or 
bj  regulations  under  the  Covemment  Annui- 
ties Act,  1864,  as  amended  by  this  Act,  hare 
effect  as  if  the  said  enactment  had  not  been 
repealed. 

Until  revoked  in  pursuance  of  this  Act.  the 
tables  in  force  at  the  commencement  of  this 
Act  shall  continue  in  force  as  if  made  in  pur- 
suance of  this  Act. 

The  regulations  in  force  under  any  enact- 
ment repealed  by  this  Act  shall  continoe  in 
force  until  revoked  or  superseded  by  regok- 
tions  made  in  pursuance  of  section  sixteen  of 
the  Grovernment  Annuities  Act,  1864,  as 
amended  by  this  Act. 

Where,  at  the  passing  of  this  Act,  a  person 
has  obtained  an  annuity  or  insurance  toroagh 
the  medium  of  a  post  office,  and  such  person 
has  a  deposit  in  a  trustee  savings  bank,  nothins 
contained  in  this  Act  or  done  thereunder  shall 
render  such  deposit  in  a  trustee  savings  bank 
unlawful  or  prevent  such  person  from  making 
or  receiving  any  payment  in  respect  of  such 
annuity  or  insurance  by  means  of  the  post 
office  savings  bank. 
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*  16.  The  Government  Annuities  Act,  1853, 
the  Government  Annuities  Act,  1864,  and  this 
Act  shall  extend  to  the  Channel  Islands  and 


the  Isle  of  Man,  and  the  Boyal  Courts  of  the 
Channel  Islands  shall  register  the  same  accor- 
dingly. 


-oo2«{oo. 


SCHEDULE. 


Repeal  or  Acts. 

XoTE. — A  description  or  citation  of  a  portion  of  an  Act  is  inclusive  of  the  words  of  the  section 
part  first  ana  last  mentioned,  or  otherwise  referred  to  as  forming  the  beginning  or  as  forming 
the  end  of  the  portion  comprised  in  the  description  or  citation. 


Session  and  Chapter. 


Extent  of  Bepeal. 


16  &  17  Vict,  c  45 


27  &  28  Vict.  c.  43 


The  Government  Annui- 
ties Act,  1853. 


The  Goyemment  Annui- 
ties Act,  1864. 


Section  two  from  "  to  any  amount "  down 
to  the  end  of  the  section ;  section  four, 
section  five,  section  six,  section  seven, 
section  eight,  section  nine,  section 
twelve,  section  thirteen,  from  "  may 
require  such  proofs "  down  to  "  the 
purposes  of  this  Act  and " :  section 
fourteen,  section  sixteen,  down  to 
"remain  in  force  and";  and  from 
"alter,  revoke,  and  recall"  down  to 
"Treasury  and  also";  and  from  "pro- 
vided always  that  the  said  "  to  the  end 
of  the  section ;  section  seventeen,  section 
eighteen,  section  nineteen,  section 
twenty-two,  so  far  as  relates  to  savings 
banks;  section  twenty-three,  section 
twenty-four,  section  twenty-six,  section 
twenty-seven,  from  "shall  be  free" 
down  to  "annuities";  section  thirty, 
section  thirty-three,  and  section  thirty- 
five. 

Section  one,  section  two,  section  four, 
section  five,  section  six.  In  section 
eight  "the  words  not  being  less  than 
"  one-third  of  the  premiums  paid  by 
"  him";  section  nine,  section  twelve, 
section  thirteen. 
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[chap.  52. 


Chap.  52. 
Annual  Turnpike  Acts  Continuance  Act^  1882. 


ABSTRACT  Gf  THE  ENACTMENTS. 

1.  Schedule  1. 

2.  Schedule  2. 

3.  Scliedule  3. 

4.  Schedule  4. 

5.  Schedule  5. 

6.  Schedule  6. 

7.  Oaniint4a?we  o/  all  other  Twmpike  Ads. 

8.  Continuance  of  liability  to  repair  under  special  contracts  after  expiration  of  trust, 

9.  Extent  of  Act. 
10.  Sliort  title. 

Schedules. 


An  Act  to  continue  certain  Turnpike 
Acts,  and  to  repeal  certain  other 
Turnpike  Acts ;  and  for  other  purposes 
connected  therewith. 

(18th  August  1882.) 

Whereas  it  is  expedient  to  continae  for 
limited  times  some  of  the  Acts  herein-after 
specified,  and  to  repeal  others  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  The  Acts  specified  in  the  first  schedule 
annexed  hereto  shall  continue  in  force  until 
the  first  day  of  November  one  thousand  eight 
hundred  and  eighty-two,  and  no  longer. 

2.  The  Acts  specified  in  the  second  schedule 
annexed  hereto  shall  be  repealed  on  and  after 
the  first  day  of  November  one  thousand  eight 
hundred  and  eighty-two. 

3.  The  Acts  specified  in  the  first  and  second 
columns  of  the  third  schedule  annexed  hereto 
shall,  to  the  ^tent  specified  in  the  third 
column  thereof,  as  from  the  daces  specified  in 
the  fourth  column  thereof,  be  subject  to  the 
modifications  specified  in  the  fifth  column 
thereof,  and  shall,  to  the  same  extent,  as  so 
modified,  continue  in  force  until  the  dates 
specified  in  the  sixth  column  thereof,  and  no 
longer. 

Where  specified    in    the    seventh    column 


thereof  the  arrears  of  interest  due  on  the 
twenty-fifth  day  of  March  one  thousand  eight 
hundred  and  eighty -two,  and  remaining  un- 
paid at  the  time  of  the  passing  of  this  Art. 
in  respect  of  the  roads  subject  to  the  tmstH 
comprised  in  so  much  of  the  Acts  as  is  Bpeci- 
fied  m  the  third  column  thereof,  are  hereby 
extinguished. 

4.  The  Act  specified  in  the  first  and  second 
columns  of  the  fourth  schedule  annexed  hereto 
shall,  as  from  the  date  specified  in  the  third 
column  thereof,  be  subject  to  the  modification 
specified  in  the  fourth  column  thereof  and  in 
the  third  schedule  of  the  Annual  Tumpil^e 
Acts  Continuance  Act,  1881,  and  shall  as  bo 
modified  continue  in  force  until  the  first  div 
of  November  one  thousand  eight  hundred  and 
eighty-eight,  when  the  said  Act  shall  be 
repealed. 

5.  The  Acts  specified  in  the  fifth  schedole 
annexed  hereto  shall  continue  in  force  nntil 
the  first  day  of  November  one  thousand  eigbt 
hundred  and  eighty-three,  and  no  longer, 
unless  Parliament  in  the  meantime  otherwi^ 
provides. 

6.  The  Acts  specified  in  the  first  and 
second  columns  of  the  sixth  schedule  annexed 
hereto  shall,  to  the  extent  specified  in  the  third 
column  thereof,  be  repealea  on  and  after  the 
first  day  of  November  one  thousand  eight 
hundrea  and  eighty-three,  unless  Parliameot 
in  the  meantime  otherwise  provides,  doe 
regard  being  had  to  local  requirements,  and 
to  the  special  circumstances  of  the  trust. 

7.  All  other  Acts  now  in  force  for  rego* 
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lating,  making,  amending,  or  repaii'ing  any 
tampike  road  which  will  expire  at  or  before 
the  end  of  the  next  session  of  Parliament,  shall 
continue  in  force  until  the  first  day  of  November 
one  thousand  eight  hundred  and  eighty-three, 
and  to  the  end  of  the  then  next  session  of 
Parliament,  unless  Parliament  in  the  mean- 
time otherwise  provides ;  but  this  section  shall 
nob  affect  any  Act  continued  to  a  specified  date 
and  no  longer,  or  an^  Act  which  is  to  be 
repealed  at  a  specified  time. 

8.  The  liability  of  any  person  for,  or  to 
contribute  towards,  the  maintenance,  watering, 
or  lighting  of  any  part  of  a  turnpike  road,  the 
trust  of  which  has  expired,  or  shall  hereafter 
expire,  shall  continue  in  force,  notwithstanding 
the  expiration  of  the  trust ;  and  any  contract 
or  obligation,  under  which  such  liability  was 
created,  entered  into  with  the  trustees  of  the 
turnpike  road  and  not  expressly  made  deter- 


minable on  the  happening  of  that  event,  may 
be  enforced  against  the  person  who  has  entered 
into  such  contract  or  obligation,  so  far  as 
relates  to  so  much  of  the  road  as  is  within  the 
jurisdiction  of  any  highway  authority,  by  such 
authority,  in  the  same  manner  as  the  same 
might  have  been  enforced  by  the  trustees  of 
the  turnpike  road. 

In  this  section  *'  person"  includes  any  body 
of  persons,  corporate  or  incorporate;  and 
"highway  authority"  means  surveyor  of 
highways,  highway  board,  or  urban  sanitary 
authority. 

9.  This  Act  shall  not  apply  to  Scotland  or 
Ireland. 

10.  This  Act  may  be  cited  for  all  purposes 
as  the  Annual  Turnpike  Acts  Oontinuance 
Act,  1882. 


Schedules. 


SCHEDULES  1  to  4. 


CoDQty. 

Kame  of  Tnutt. 

No.  of 
Schedule. 

No.  of  Act. 

Derby 

Ashbourne,  Sudbury,  and  Toxall  Bridge 

4 

15 

• 

Chesterfield  and  Worksop           .           .           -           - 
Glossop  and  Marple  Bridge        •           •           .           . 

3 

12 

1 

1 

Devon 

Kingsbridge  and  Dartmouth      .... 

1 

8 

Dorset 

Blandford  and  Wimbome            .            .            -            - 

1 

5 

Poole        ------- 

1 

9 

Durham 

Egleston  Beads   -.--•- 

3 

14 

Kent  - 

Tonbridge  and  Ightham              .... 

1 

7 

Lancaster 

Bochdale  and  Edenfield  -            -            -            -            - 

1 

6 

Lincoln 

Lincoln  Heath  and  Market  Deeping  :~Boum  district  - 

1 

3 

Stafford 

Uttoxeter  and  Callingwood  Plain           -            -           - 

4 

16 

Sussex 

Seeding  and  Old  Shoreham        .... 

3 

13 

Horsham  and  Stevning  •            -            .            -            - 

3 

13 

York  - 

Doncaster  and  Tadcaster             .... 

1 

4 

Wakefield  and  Aberford  -           .           -           -           - 

2 

1 

11 

Flint  . 

Lower  King's  Ferry        .           .           -            .           - 

2 

St.  Asaph  and  Conway    ----- 

2 

10 

Vol.  LXI.— Law  Jour.  Stat. 
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FIEST  SCHEDULE. 


Acts  which  are  to  continue  in  force  nntil  the  let  of  Noyember  1882,  and  no  longer. 


Date  of  Act. 


23  Vict.  c.  xxi. 


23  Vict.  c.  zzzii.  - 
23  Vict.  c.  xli.      - 


23  &  24  Vict.  c.  cxyiii. 
23  &  24  Vict.  c.  cxlyi. 


29  Vict.  c.  Ixzix.  - 


29  &  30  Vict.  c.  ex. 


29  A  30  Vict.  c.  clxx. 

30  Vict.  c.  xl.       - 


Title  of  Act 


1.  An  Act  to  repeal  the  Act  for  amending  and  improTing  the  road 
from  Glossop  to  Marple  Bridge,  in  the  county  of  Derbj,  and  the 
several  branches  of  roads  leading  to  and  from  the  same,  and  to 
make  other  provisions  in  lieu  thereof. 

2.  An  Act  for  the  further  continuance  of  the  Lower  long's  Ferrf 
Boads  Turnpike  Trust  and  for  other  purposes. 

3.  An  Act  to  provide  for  the  management,  maintenance,  and  repair 
of  the  turnpike  road  from  Lincola  Heath  to  Market  Deeping,  and 
other  roads  in  connexion  therewith ;  and  for  other  purposes :  $o 
Jar  as  the  same  rekUee  to  '*  the  Bawm  district,'* 

4.  An  Act  for  the  Doncaster  and  Tadcaster  Boad,  in  the  west  riding 
of  the  county  of  York. 

5.  An  Act  to  repeal  an  Act  of  the  first  year  of  the  reign  of  King 
William  the  Fourth,  intituled  "An  Act  for  repairing  the  road 
"  from  Wimbome  Minster  to  Blandford  Forum,  m  the  county  of 
"  Dorset,  and  to  make  other  provisions  in  lieu  thereof;  and  for 
"  other  purposes." 

6.  An  Act  for  repairing  and  maintaining  the  road  from  Bochdale  to 
Edenfield,  in  the  county  palatine  of  Lancaster ;  and  for  other 
purposes. 

7.  An  Act  to  repeal  an  Act  passed  in  the  eleventh  ^ear  of  the 
reign  of  His  Majesty  King  Greorge  the  Fourth,  intituled  *'An 

Act  for  amendmg  and  improving  the  road  finom  Tonbridge  to 
Ightham  and  other  roads  communicating  therewith,  in  the 
county  of  Kent ;  and  for  granting  more  effectual  powers  in  liea 
"  thereof." 

8.  An  Act  to  continue  the  Kingsbridge  and  Dartmouth  Tompike 
Boads  Trust,  in  the  countv  of  Devon ;  and  for  other  purposes. 

9.  An  Act  for  the  Foole  roads,  in  the  county  of  Dorset. 


(( 


SECOND  SCHEDULE. 


Acts  which  are  to  be  repealed  onrand  after  the  1st  of  November  1882. 


Date  of  Act 

Title  of  Act. 

26  Vict.  c.  xix.     - 

26  &  27  Vict.  c.  cm XV.    - 

10.  An  Act  to  repeal  an  Act  passed  in  the  third  year  of  the  reign  of 
His  late  Majestjr  Kins  William  the  Fourth,  intituled  "  An  Act  for 
"  the  more  eflfectuaUy  repairing  and  maintaining  the  turnpike 
"  road  from  Pant  Evan  Brook  in  the  county  of  Flint  to  Abergele 
"  in  the  county  of  Denbigh,  and  thence  to  Conway  Ferry  Hooae 
"  in  the  county  of  Carnarvon." 

11.  An  Act  to  extend  the  term  and  amend  the  provisions  of  the  Act 
relating  to  the  turnpike  road  from  Wakefield  to  Aberfordy  in  the 
oounty  of  York. 

a 

CHAP.  52.] 


45  &  46  VICTORU,  1882. 


Jl! 


|.aj| 


nil 


is"s.. 


sJai 


ij-*  ^**^  i^"  ■  is.ss^ 


111  |-*le    s.§^l?  t|-«lE 
is?    as.al   |-|2.a|   Igsol 

II-*-!!  Hi  lJs-i.5  15  lis 


Sill 


6g 
■si 


11^ 


I 


a-sa 


is  ■ 


IIIJ 

■j'g  S  o 


III 
als.g 


^Sll  ^ 


^2  8- 

I'll*! 


Jos 

it's 


:S  .-9|l| 

^■slljZ- 


244 


STATUTES  OF  THE  REALM. 


[CHiP.51 


FOUttTH  SCHEDULE. 


Act  which  is 

to  continue  in  force,  subject  to  modifications  nntil  the  lat  of  Noyember  1888,  when 

the  said  Act  shall  be  repealed. 

1. 
Date  of  Act. 

2. 
Title  of  Act. 

8. 

Date  from 
which  Modifl. 
cations  are  to 

commence. 

4. 
Modifications. 

26  &  27  Vict. 
c.  xcviii. 

15.  An  Act  to  repeal  an  Act  passed  in 
the  eleventh  year  of  the  reign  of  His 
late    Majesty    King     Greorge    the 
Fourth,  intituled  "An  Act  for  re- 
"  pairing,  altering,  and  improving 
'*  the  roads  from  Ashbourne  to  Sud- 
"  bury,  and  from  Sudbury  to  Yoxall 
'*  Bridge,  and  from  Hatton  Moor  to 
"  Tutbury,  and  from  TJttoxeter  to  or 
' '  near  the  village  of  Dravcott-in-the- 
"  Clay,  and  from  Hadley  Plain  on 
"  the  late  forest  or  chase  of  Need- 
"  wood  to  Callingwood  Plain  on  the 
"  same  late  forest  or  chase,"  and 
to  make  other   provisions  in   lien 
thereof. 

1  November 
1882. 

• 

The  two  districts  to  be 
united  from  and  after 
the  Ist  November  1882. 

So  mnch  of  section  26  as 
limits  the  amount  il- 
lowed  for  repairs  to  be 
repealed. 

The  tnutees  to  hare 
power  to  expend  50(K. 
out  of  the  sorphiB  toLk 
of  the  SndlniiT  district^ 

1st     November    18ffi, 
on    the    improvement 
(otherwise  than  by  or- 
dinaxy  repairs)  of  the 
roods  of  SQch  district. 
The  Sudbury  toll  gate  to 
be  aboliRhed  from  tod 
after  the  Ist  November 
1882. 

SCHEDULES  5  and  6. 


Connty. 


Name  of  Trust. 


No.  of 
Schedule. 


Naof 
Aet 


Cumberland 

Devon    - 

Gloucester 

Kent 

Lancaster 

Northumberland 

Surrey  - 
York      . 


Anglesey 
Carnarvon 
Denbigh 
Merioneth 
Salop     - 


Carlisle  and  Eamont  Bridge,  Northern  Division 

Tiverton  -  -  . 

Tewkesbury,  Severn  Bridge    - 

Biddenden  to  Boundgate 

Oldham  and  Bipponden 

Berwick,  Norham,  and  Islandshires 

Ford  and  Lowick 

Kingston  and  Leatherhead 

Botherham  and  Wortley 


>Shrew8bury  and  Holyhead 


5 
5 
5 
5 
5 
5 
5 
5 
5 


6 


{ 


2 
4 

1 
3 
5 
7 
9 
6 
8 


10, 11. 
12,11 
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FIFTH  SCHEDULE. 


AcU  which  are  to  continne  in  force  until  the  Ist  of  IToyember  1883,  and  no  longer,  onlees 

Parliament  in  the  meantime  otherwise  provides. 


Date  of  Act. 


Title  of  Act. 


13  &  14  Yict.  0.  Ixvi. 


22  &  23  Yict.  0.  zx7. 


24  Vict.  c.  V. 
24  Vict.  c.  xix. 


24  Vict.  c.  xxT.    - 


24  Vict.  c.  xxvii. 


24  Vict.  c.  lix. 


25  A  26  Vict.  c.  cxix. 
30  Vict.  c.  Izxxir. 


1.  An  Act  for  continuine  the  term  of  an  Act  passed  in  the  fonrth 
jrear  of  the  reign  of  E^  late  Majesty*  King  George  the  Fonrth, 
intituled,  An  Act  for  building  a  bridge  oyer  the  Biver  Severn 
at  or  near  to  the  Mythe  Hill,  within  the  parish  and  near  to  the 
town  of  Tewkesbury,  in  the  county  of  Gloucester,  to  the  opposite 
side  of  the  said  river,  in  the  parish  of  Bushley,  in  the  county  of 
Worcester,  and  for  makine  convenient  roads  and  avenues  to 
communicate  with  such  bridge,  within  the  coxmties  of  Gloucester 
and  Worcester,  and  of  another  Act  passed  in  the  seventh  year  of 
the  reign  of  His  late  Majesty  King  George  the  Fourth,  intituled. 
An  Act  for  altering,  amending,  and  enlarging  the  powers  and 
provisions  of  an  Act  relating  to  the  Tewkesbury  Severn  Bridge 
and  Boads,  for  the  purpose  of  paying  off  the  debt  now  due  on  the 
said  bridge  and  roads ;  so  far  as  Hie  same  rdaiea  to  the  bridge  over 
ike  Rwer  Severn  ai  or  near  to  the  Mythe  Hill, 

2.  An  Act  to  repeal  an  Act  passed,  in  the  eleventh  year  of  the 
reign  of  King  George  the  Fourth,  chapter  one  hundnd  and  ten, 
intituled  "  An  Act  for  more  effectually  repairing  the  road  from 
"  Carlisle  to  Penrith,  and  from  Pennth  to  Eamont  Bridge,  in 
'<  the  county  of  Cumberland,"  and  to  make  other  provisions  in 
lieu  thereof;  eofar  as  the  same  relcttes  to  the  "  Northern  Division  " 
oftiieroad. 

3.  An  Act  to  continue  the  Biddenden  Turnpike  Tnust  in  the  county 
of  Kent ;  and  for  other  purposes. 

4.  An  Act  to  repeal  an  Act  of  the  eleventh  year  of  the  reiffn  of 
King  George  trie  Fourth,  for  improving  several  roads  and  making 
certain  new  roads  in  the  counties  of  Devon  and  Somerset  leading 
to  and  from  the  town  of  Tiverton,  and  for  amending  an  Act  of 
His  present  Majesty  for  repairing  several  roads  leading  from  and 
through  the  town  of  Wiveuscomoe,  and  to  make  other  provisions 
in  lieu  thereof. 

5.  An  Act  to  repeal  an  Act  for  more  effectually  amending  the  road 
from  Oldham,  in  the  county  of  Lancaster,  to  Bipponden  in  the 
county  of  York,  and  other  roads  in  the  same  counties,  and  for 
making  and  maintaining^  a  new  branch  to  communicate  therewith, 
and  to  make  other  provisions  in  lieu  thereof,  so  far  as  regards  the 
said  road  from  Oldham  to  Bipponden,  and  the  other  roada  already 
made  in  connexion  therewith. 

6.  An  Act  for  extending  the  term  and  amending  the  provisions  of 
the  Act  relating  to  the  Kingston-upon-Thames  and  Jljeatherhead 
turnpike  road,  m  the  county  of  Surrey. 

7.  An  Act  for  maintaining  certun  roads  and  bridges  in  the  county 
of  Uie  borouffh  and  town  of  Berwick-upon-Tweed,  and  counties 
of  Northumberland  and  Berwick,  and  for  the  liquidation  of  the 
debt  due  on  the  security  of  the  tolls  taken  on  the  said  roads  and 
bridges. 

8.  An  Act  for  the  Botherham  and  Wortley  turnpike  road,  in  the 
West  Biding  of  the  county  of  York. 

9.  An  Act  for  maintaining  certain  roads  and  bridses  in  the  county 
of  Northumberland,  called  the  Ford  and  Lowick  turnpikes,  and 
for  the  liquidation  of  the  debt  due  on  the  security  of  the  tolls 
taken  at  the  said  roads  and  bridges. 
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SIXTH  SCHEDULE. 


Acts  which  to  the  extent  specified  are  to  be  repealed  on  and  after  the  Ist  of  NoTember  1883, 

unless  Parliament  in  the  meantime  otherwise  provides. 


1. 

Date  of  Act. 


2. 
Title  of  Act. 


Extent  of  BepnL 


69  Geo.  3.  c.  30. 


59  Geo.  3.  c.  48. 


5  &  6  Will.  4.  c.  21. 


3  &  4  Vict.  c.  104.    - 


10.  An  Act  for  vesting  in  Commissioners  the 
line  of  road  from  Shrewsbury,  in  the  county 
of  Salop,  to  Bangor  Perry,  in  the  county  of 
Carnarvon,  and  for  discharging  the  trustees 
under  several  Acts  of  the  seventeenth, 
twenty-eighth,  thirty-sixth,  forty-first,  forty- 
secona,  forty-seventh,  and  fiftieth  years  of 
His  present  Majesty,  from  the  future  repair 
and  maintenance  thereof;  and  for  altering 
and  repealing  so  much  of  the  said  Acts  as 
affects  the  said  line  of  road. 

11.  An  Act  to  amend  an  Act  passed  in  the 
fifty-fifth  year  of  His  present  Majesty  for 
granting  to  His  Majesty  the  sum  of  twentf 
uiousand  pounds  towards  repairing  roacts 
between  London  and  Holyhead  by  Chester, 
and  between  London  and  Bangor  by 
Shrewsbury,  and  for  giving  additional 
powers  to  the  Commissioners  therein  named 
to  build  a  bridge  over  the  Menai  Straits,  and 
to  make  a  new  road  from  Bangor  Ferry  to 
Holyhead,  in  the  county  of  Anglesea. 

12.  An  Act  to  amend  and  alter  an  Act  of  the 
fifty-ninth  year  of  His  late  Majestv  Eling 
Gkorge  the  Third,  for  vesting  m.  Uommis- 
sioners  the  line  of  road  from  Shrewsbury,  in 
the  county  of  Salop,  to  Bangor  Ferry,  in 
the  county  of  Carnarvon ;  and  for  dis- 
charging the  trustees  under  several  Acts  of 
the  seventeenth,  twenty-eighth,  thirty-sixth, 
forty-first,  forty-second,  forty-seventh,  and 
fiftieth  years  of  His  then  present  Majesty, 
fr*om  the  friture  repair  and  maintenance 
thereof;  and  for  repealing  so  much  of  the 
said  Acts  as  affects  tne  said  line  of  road. 

13.  An  Act  to  transfer  to  the  Commissioners 
of  Her  Majesty's  Wood  and  Works,  and 
other  commissioners,  the  several  powers  now 
vested  in  the  commissioners  for  repairing  the 
lino  of  road  from  Shrewsbury,  in  the  county 
of  Salop,  to  Bangor  Ferry,  in  the  county  of 
Carnarvon;  and  to  amend  the  London  and 
Holyhead  Boads  Acts,  so  far  as  relates  to  the 
Dunstable  Boad. 


The  whole  Act 


So  far  as  the  same  re- 
lates to  the  roads 
comprised  in  the 
Shrewsbury  and 
Holyhead  Turnpike 
Trust. 


The  whole  Act 


So  far  as  the  same  re- 
lates to  the  roads 
comprised  in  the 
Shrewsbury  and 
Holyhead  Turnpike 
Trust 
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Chap.  53. 
Entcul  (Scotland)  Act,  1882. 


A3BI&A.CT  01  THE  ENACTMENTS. 

1.  ShoHUile, 

2.  DefinUums. 

3.  Heirs  under  new  entadls  may  dieentaU  with  the  same  consents  as  hevrs  under  old  entails. 

4.  HeWs  under  new  entaiU  may  sell,  lease,  feu,  and  charge  on  the  same  condUifOns  as  heirs  under  old 

entails. 

5.  Aj^Ucations  for  authority  to  charge  for  vmprovements  and  grant  leases  ma/y  he  made  in  the  sheriff 

court. 

6.  Provisions  for  appUeaiions  for  authority  to  borrow,  cha/rge,  lease,  and  feu, 

7.  Improvements  chargeable  on  estaie  to  he  deducted  from  valtiaiion, 

8.  Leases  may  he  granted  at  diminished  rent. 

9.  Lease  may  he  renewed  two  years  hefore  expiration, 

10.  Oharge  upon  a  disentailed  estate  m>wy  he  transferred  to  another  estate  entailed  on  same  series  of 

heirs, 

11.  Applications  may  he  made  hy  guardians  on  hehalf  of  mi/nors  a/nd  persons  under  disability. 

12.  Curator  to  he  appointed  to  persons  unable  to  consent 

13.  Consent  of  nearest  heir  may  he  vaJ/tted  and  dispensed  with, 

14.  Procedure  when  heir  in  possession  has  disappeared, 

15.  Consent  of  heir  who  has  disappeared, 

16.  Provision  for  disposal  of  fund  deposited  or  invested  after  fourteen  years, 

17.  BetUements  hy  marriaae  contract  not  to  be  disappoint^, 

18.  Powers  of  creditors  of  heir  entitled  to  disentait 

19.  AppUcaUon  for  order  of  sale. 

20.  Pivcedure. 

21.  Order  of  sale, 

22.  Court  m/xy  prescribe  manner  of  sale. 

23.  Price  to  be  consigned.    Where  price  naid  in  consols,  dividends  to  he  paid  to  applicant  and  his  sue- 

eessors.  Where  estate  encumiberea.  Where  applicant  desires  investment,  trustees  may  be  ap' 
pointed.  Powers  of  trustees.  Purchase  of  lands.  Price  may  be  applied  to  improvements. 
Investment  after  applicant's  dealh.     Costs  of  applicalion, 

24.  Provisions  to  husbands,  vrives,  and  children,  g'c.  to  be  secured  upon  the  fund, 

25.  Disposition  to  he  granted  at  sight  of  Gov/rt, 

26.  Monkey  in  trust  for  purchase  of  land  to  be  entailed. 

27.  Price  of  land  sold  to  remain  entailed  estate, 

28.  Investment  of  entailed  money, 

29.  Deeds  granted  under  a/iUhority  of  Court  to  hefi/nal, 

30.  Act  to  apply  tofulure  entails. 

Schedule. 


An  Act  to  amend  the  Law  of  Entail  in 
Scotland.  (18th  August  1882.) 

Whereas  it  is  desirable  to  amend  the  law  of 
entail  in  Scotland : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  bo  cited  as  the  Entail 
(Scotland)  Act,  lo82,  and  shsdl  apply  to 
Scotland  only. 


2.  The  expression  "Entail  Acts"  shall  mean 
the  Acts  and  sections  of  Acts  mentioned  in 
the  schedule  to  this  Act  and  this  Act,  and  they 
inay  be  cited  by  the  short  titles  therein  men- 
tioned, and  shall  for  all  purposes  and  to  all 
effects  be  read  as  one  Act. 

Other  expressions  shall  have  the  same 
meanings  as  in  the  Entail  Acts. 

3.  It  shall  be  lawful  for  an  heir  of  entail  in 
possession  of  an  entailed  estate  held  under  an 
entail,  dated  on  or  after  the  first  day  of  Au^;ust 
one  thousand  eight  hundred  and  forty-eight 
to  disentail  the  estate  and  acquire  it  in  fee 
simple  by  applying  to  the  Court  in  the  manner 
provided  by  the  Entail  Acts  if  he  shall  be  the 
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only  heir  of  entail  in  existence,  or  if  he  shall 
obtain  the  like  consents  as  are  required  by  the 
third  section  of  the  Entail  Amendment  Act, 
184>8,  in  the  case  of  entails  dated  prior  to  the 
said  date. 

Provided  that  any  creditor  of  an  heir  of 
entail  in  possession  who  is  empowered  by  this 
section  by  himself  alone,  without  the  consent 
of  any  other  party  to  acquire  the  estate  in  fee 
simple,  shall  have  the  like  powers  of  affecting 
the  estate  for  payment  of  debt,  and  shall  have 
the  like  rights  and  interest  therein  as  if  the 
entail  had  been  dated  prior  to  the  said  date. 

4.  It  shall  be  lawful  for  an  heir  in  possession 
of  an  entailed  estate  held  under  an  entail, 
dated  on  or  after  the  first  dav  of  August  one 
thousand  eight  hundred  and  foriy-eight,  to 
sell  the  estate  and  to  grant  feus  and  long 
leases,  and  to  charge  the  estate  with  debts  or 
incumbrances  and  for  improvement  expendi- 
ture, and  to  convey,  bequeath,  or  assign  the 
amount  of  such  expenditure  all  in  like  manner 
and  with  the  like  consents  as  if  the  entail  were 
dated  prior  to  the  said  date. 

5.  Any  application  under  the  Entail  Amend- 
ment Act,  1875,  and  the  Entail  Amendment 
Act,  187^,  for  authority  to  borrow  and  charge 
for  improvement  expenditure,  and  any  appli- 
cation for  authority  to  grant  leases  under  the 
Entail  Acts  mav  ob  made  in  the  sheriff  court. 
And  it  shall  be  lawful  for  the  sheriff  (including 
the  sheriff  substitute)  to  grant  such  authority 
and  to  exercise  all  necessary  powers  for 
carrying  out  tiie  provisions  of  the  said  Acts  in 
those  particulars. 

In  such  applicati6ns  the  procedure  with 
regard  to  notice  and  inquiry  shall  be  as  nearly 
as  possible  the  same  as  in  applications  to  the 
sheriff  for  authority  to  feu  under  the  Entail 
Amendment  Act,  1868,  and  there  shall  be  the 
like  appeal  to  one  of  the  divisions  of  the  Court 
of  Session,  but  there  shall  be  no  appeal  from 
the  sheriff  substitate  to  the  sheriff. 

6. — (1.)  Where  application  is  made  for 
authority  to  borrow  and  charge  for  improve- 
ment expenditure,  the  Court  or  sheriff  may 
grant  authority  to  execute  bonds  and  dis- 
positions in  securilTf  for  three  fourths  of  the 
sum  authorised  to  be  borrowed,  and  whether 
the  improvements  shall  have  been  executed  at 
the  date  of  the  application  or  are  contemplated. 

(2.)  Where  application  is  made  for  authority 
to  grant  a  feu  or  a  lease  of  a  portion  of  an 
entailed  estate,  not  exceeding  two  acres  in 
extent,  for  a  scientific  purpose,  or  other 
purpose  of  public  utility,  the  Court  or  the 
sheriff,  if  satisfied  that  it  would  be  for  the 
public  advantage  and  not  prejudicial  to  the 


estate,  may  grant  such  authority  for  snch 
yearly  feu  duty  or  rent  as  maybe  agreed  upon, 
though  inadequate  and  below  the  just  valae, 
subject  to  sucn  conditions  as  the  Court  or  the 
sheriff  may  think  fit. 

Provided  that  it  shall  not  be  lawful  for  the 
applicant  to  take  any  grassum  or  consideration 
for  gfranting  such  feu  or  lease  other  than  the 
feu  duty  or  the  rent,  and  if  any  such  graflsom 
or  consideration  shall  be  taken  such  fea  or 
lease  shall  be  null  and  void. 

(3.)  In  every  case  in  which  authority  to  feu 
or  grant  leases  has  been  or  shall  be  granted  to 
the  heir  in  possession  of  any  entaued  estate 
such  authority  shall  be  available  to  the 
succeeding  heirs. 

(4.)  When  at  least  one-fourth  part  of  a 
capital  sum  borrowed  for  improvements  on  an 
entailed  estate  upon  the  security  of  a  termin- 
able rentcharge,  in  manner  provided  by  the 
Entail  Acts,  shall  have  been  de&ayed  by  &e 
heir  in  possession,  it  shall  be  lawful  for  snch 
heir,  without  the  consent  of  the  nearest  heir 
being  required,  and  whether  the  cost  of  sndi 
improvements  shall  have  been  charged  prior 
or  subsequent  to  the  passing  of  the  Imtail 
Amendment  Act,  1875,  to  avail  himself  of  the 
provisions  of  the  said  Act,  for  the  substitution 
of  a  bond  or  disposition  in  security  over  the 
estate  for  the  remainder  of  such  capital  sum. 

7.  In  all  applications  for  disentail  under 
this  Act,  where  the  heir  in  possession  shall 
have  expended  sums  in  improving  the  estate 
which  he  is  entitled  to  charge  upon  the 
entailed  estate  without  consents,  such  heir 
shall  be  entitled  to  produce  a  statement  of 
such  expenditure,  and  upon  the  Court  declar- 
ing such  expenditure  to  be  properly  chargeable 
upon  the  estate,  the  amount  thereof,  or  snch 
portion  as  the  Court  may  declare  properly 
chargeable,  shall  be  deducted  from  the  valua- 
tion of  the  estate  before  fixing  the  amoimtB  of 
compensation  payable  to  the  next  heirs. 

8.  Notwithstanding  any  prohibition  con- 
tained in  any  deed  of  entail  against  granting 
leases  unless  such  leases  are  without  diminu- 
tion of  rental,  it  shall  be  lawful  for  any  heir  of 
entail  in  possession  of  an  entailed  estate  to 
grant  leases  for  such  period  as  it  may  be 
otherwise  competent  for  him  to  do,  at  a  fair 
rent. 

Provided,  that  it  shall  not  be  lawful  for  snch 
heir  to  take  any  grassum  or  other  considera- 
tion for  granting  such  lease  other  than  the 
rent ;  and  if  the  rent  shall  be  less  than  a 
fair  rent,  or  if  any  such  grassum  or  considera- 
tion shall  be  taken,  sucn  lease  shall  be  nnU 
and  void. 
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9.  It  shall  be  lawfal  for  the  heir  in  ])088e88ion 
of  an  entailed  estate,  where  any  portion  of  the 
estate  is  held  by  a  tenant  nnder  a  current 
lease  for  not  less  than  seven  years,  at  anjr  time 
within  two  years  preyions  to  the  expiration  of 
sach  lease,  to  grant  a  new  lease  at  a  fair  rent, 
to  commence  at  sach  expiration,  and  if  such 
heir  in  possession  shall  die  before  the  com* 
menoement  of  the  new  lease,  it  shall  be  as  valid 
as  if  he  were  still  alive. 

Provided,  that  it  shall  not  be  lawful  for 
such  heir  in  possession  to  take  any  grassnm 
or  consideration  for  granting  such  lease  other 
than  the  rent,  and  if  the  rent  fixed  shall  be  less 
than  a  fair  rent,  or  if  any  snch  grassnm  or 
consideration  shall  be  taken,  such  lease  shall 
be  null  and  void. 

10.  Where  an  entailed  estate  which  is 
cbarffed  with  debt  or  provisions  shall  be  dis- 
entaued,  it  shall  be  lawfal  for  the  heir  in 
possession,  in  sabstitation  for  sach  charge,  and 
with  consent  of  the  creditor  or  creditors,  to 
charge  with  such  debt  or  provisions  any  other 
estate  belonging  to  him,  and  entailed  upon  the 
same  series  of  heirs  to  the  extent  to  which 
sach  other  estate  might  have  been  lawfully 
charged  with  such  debt  or  provisions. 

11.  In  every  case  in  which  it  is  competent 
for  an  heir  in  possession  of  an  entailed  estate, 
being  of  fall  age  and  not  snbject  to  any  legal 
incapacity,  to  make  an  application  to  the  Gonrt 
under  the  Entail  Acts,  it  shall  hereafter  be 
competent  for  an  heir  in  possession,  though  a 
minor,  with  consent  of  his  curators,  or  for  the 
tutors  of  an  heir  in  possession,  if  he  is  a  pupil, 
or  for  his  curator  or  other  administrator  if  he 
is  otherwise  incapacitated,  to  make  such  appli- 
cation, not  being  an  application  for  authority 
to  disentail  the  entailed  estate  or  any  part 
thereof,  and  to  execute  and  cany  into  enect 
any  authority  which  may  be  given  by  the 
Court. 

Provided  that  the  Court  shall  not  grant  such 
application  unless  they  are  satisfied  that  it  is 
for  the  benefit  of  the  heir  by  whom  or  on  whose 
behalf  it  is  made. 

12.  In  any  application  under  the  Entail  Acts, 
to  which  the  consent  of  any  person  is  required, 
where  such  person  is  disabled  under  the  pro- 
visions of  the  Entail  Acts  or  otherwise  from 
consenting  by  reason  of  being  under  age  or 
subject  to  other  legal  incapacity,  the  Court 
shall  appoint  his  tutor,  curator,  or  other  admi- 
nistrator, or  one  of  his  tutors,  curators,  or 
administrators,  or  another  person  to  be  curator 
ad  litem  to  the  person  under  disability,  and 
such  curator  ad  litem  may  consent  on  his 
behalf,  and  no  curator  ad  litem  who  may  give 


any  consent  under  this  Act  shall  incur  any 
responsibility  on  account  of  such  consent  in 
respect  of  any  alleged  error  in  judgment  or 
inadequacy  of  consideration,  or  want  of  con- 
sideration therefor  unless  it  shall  be  alleged 
and  proved  that  he  acted  corruptly  in  the 
matter. 

18.  In  any  application  under  the  Entail  Acts 
to  which  the  consent  of  the  heir  apparent  or 
other  nearest  heir  is  required,  and  such  hoir  or 
the  curator  ad  litem  appointed  to  him  in  terms 
of  this  Act  shall  refuse  or  fail  to  give  his  con- 
sent, the  Court  shall  ascertain  the  value  in 
money  of  the  expectancy  or  interest  in  the 
entailed  estate  of  such  heir  with  reference  to 
such  application,  and  shall  direct  the  sum  so 
ascertained  to  be  paid  into  bank  in  name  of 
the  said  heir,  or  that  proper  security  therefor 
shall  be  given  over  the  estate,  and  shall  there- 
after dispense  with  the  consent  of  the  said 
heir,  and  shall  proceed  as  if  such  consent  had 
been  obtained,  and  the  provisions  of  sections 
five  and  six  of  the  Entail  Amendment  (Scot- 
land) Act,  1875,  shall  apply  to  the  nearest  heir 
as  well  as  to  othe?  heirs,  and  shall  apply  to  all 
applications  to  which  consents  are  required, 
and  to  entails  dated  on  or  after  the  first  day  of 
August  one  thousand  eight  hundred  and  forty- 
eight,  as  well  as  to  entails  dated  prior  to  that 
date. 

Provided  that  if  the  application  is  opposed 
by  any  creditor  of  such  neir  who  shall  prove 
that  prior  to  the  passing  of  this  Act  he  has 
lent  money  to  such  heir  on  the  security  of  his 
right  of  succession  to  or  interest  in  the  entailed 
estate,  or  by  the  wife  or  children  of  such  heir 
in  whose  favour  he  shall  have  granted  provi- 
sions under  the  Entail  Acts,  the  consent  of  the 
heir  shall  not  be  dispensed  with  until  arrange- 
ments have  been  made  for  the  payment  or 
security  of  the  creditor  or  wife  or  children  to 
the  satisfaction  of  the  Court.  If  the  heir 
apparent  or  other  nearest  heir  whose  consent 
is  required  as  aforesaid  shall  have  assigned 
his  expectancy  or  interest,  and  the  assignee 
shall  have  intimated  the  assignation  to  the 
heir  in  possession  for  the  time  being,  at  any 
time  prior  to  the  recording  of  the  instrument 
of  disentail,  such  assignee  shall  be  entitled  to 
appear  at  any  time  prior  to  snch  recording, 
and  to  demand  that  the  value  in  money  of 
such  ezpectancv  or  interest  shall  be  ascer- 
tained, and  shall  be  entitled  to  a  preference 
upon  snch  value  according  to  the  date  of  the 
intimation  of  his  assignation,  and  such  pre- 
ference shall  be  given  efiect  to  in  his  favour 
when  the  value  of  such  expectancy  or  interest 
is  paid  or  secured. 

14.  If  the  heir  in  possession  of  an  entailed 
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estate  shall  have  been  absent  from  Scotland  or 
shall  have  disappeared  for  a  period  of  fourteen 
years  and  cannot  be  found,  it  shall  be  lawful 
for  the  next  heir  to  make  affidavit  to  that 
effect,  and  to  apply  to  the  Court,  and  the 
Court,  if  satisfiea  that  such  affidavit  is  true, 
and  that  iJiere  is  no  evidence  that  such  heir  in 
possession  has  been  in  life  during  the  preceding 
fourteen  years,  may  appoint  a  factor  loco 
absentis  to  such  heir  in  possession,  and  may 
grant  authority  to  and  ordain  such  factor  loco 
absentis  to  execute  an  instrument  of  disentail 
of  the  estate,  and  such  instrument  shall  be  as 
valid  and  effectual  as  if  it  were  executed  by 
the  heir  in  possession  himself. 

The  value  in  money  of  the  expectancy  or 
interest  in  the  entailed  estate  of  the  heirs 
whose  consents  to  the  disentail  must  be 
obtained  or  dispensed  with  under  the  pro- 
visions of  tiie  Entail  Acts  shall  be  ascertained 
and  may  be  secured  upon  the  estate,  or  on  the 
application  of  the  factor  loco  absentis,  or  of 
the  next  heir,  the  Court  may  grant  authority 
to  the  factor  loco  absentis  to  sell  the  estate  at 
the  sight  of  the  Court,  and  the  balance  of  the 
price,  after  paying  the  value  of  the  interests 
of  the  heirs  whose  consents  are  required  or 
must  be  dispensed  with  as  aforesaid,  shall  be 
paid  into  bank  or  invested  for  behoof  of  the 
heir  in  possession,  and  shall  be  held  to  be 
movable,  subject  to  the  provisions  of  the 
Presumption  of  Life  Limitation  (Scotland) 
Act,  1881. 

If  the  heir  in  possession  shall  have  been 
absent  from  Scotland  or  shall  have  disappeared 
for  any  shorter  period  than  fourteen  years  and 
a  factor  loco  absentis  shall  have  been  appointed 
under  the  provisions  of  the  Presumption  of 
Life  Limitation  (Scotland)  Act,  1881,  or  other- 
wise, it  shall  be  lawful  for  such  factor  to  apply 
to  the  Court  or  the  sheriff,  as  the  case  may 
be,  for  authority  to  feu,  lease,  borrow,  and 
charge  for  improvement  expenditure,  in  the 
same  manner  as  the  heir  in  possession  himself 
might  have  done. 

15.  In  any  application  to  the  Court  under 
the  Entail  Acts  to  which  the  consent  of  an 
heir  is  reauired,  and  the  applicant  shall  make 
affidavit  that  such  consent  cannot  be  obtained 
in  consequence  of  the  absence  from  Scotland 
or  disappearance  of  such  heir,  and  that  stich 
heir  is  absent  from  Scotland,  or  has  disappeared 
and  cannot  be  found,  the  Court  after  such 
inquiry  as  it  may  think  fit,  shall,  if  satisfied 
that  tne  statements  contained  in  the  affidavit 
are  true,  ascertain  the  value  in  money  of  the 
expectancy  or  interest  of  such  heir  in  the 
estate,  and  shall  direct  the  sum  so  ascertained 
to  be  paid  into  bank  in  name  or  for  behoof  of 
such  heir,  or  invested  in  such  security  and  in 


such  way  as  the  Court  may  direct,  and  tiimv- 
upon  the  Court  shall  dispense  with  such  con- 
sent, and  shall  proceed  as  if  such  consent  had 
been  obtained. 

16.  K  the  fund  deposited  or  invested  in 
terms  of  the  preceding  section  shall  remain 
unclaimed  by  the  absent  heir  for  a  period  of 
fourteen  years  from  the  date  when  he  was  last 
heard  of  as  being  alive,  or  by  anyone  deriving 
right  or  title  through  or  from  him,  an  appli- 
cation may  be  made  to  the  Court  by  any  one 
or  more  of  the  heirs  of  entidl  whose  couaent 
to  the  original  application  would  have  been 
required  if  at  the  date  of  the  original  appli- 
cation the  death  of  the  absent  heir  -had  oeen 
legally  established,  or  by  his  or  their  repre- 
sentatives, and  the  Court  shall  order  intimation 
of  the  application  to  be  made  to  the  other  heir 
or  heirs  whose  consent  would  have  been  re- 
quired as  aforesaid,  or  by  his  or  their  repre- 
sentatives, and  if  satisfied  that  the  said  absent 
heir  has  not  been  heard  of  during  that  period 
of  fourteen  years,  shall  ascertain  by  the  best 
evidence  which  can  then  be  obtained  the  value 
in  money  of  the  expectancy  of  such  heir  <n* 
heirs  entitled  to  succeed  after  the  absent  heir, 
at  the  date  of  the  disentail,  as  if  the  absent 
heir  had  been  dead  at  that  date,  and  shall 
apportion  the  fund  among  such  heirs,  or  their 
representatives,  according  to  their  respective 
interest  in  so  far  as  it  shall  be  sufficient,  and 
grant  warrant  for  uplifting  and  jx^ying  the 
fund  accordingly ;  and  if  there  fihall  be  any 
surplus  over  the  ascertained  value  of  the 
interests  of  such  heirs,  it  shall  be  paid  to  the 
heir  in  possession  at  the  date  of  the  disentail, 
or  his  executors  or  assignees. 

17.  Where  any  heir  of  entail  in  possession  of 
an  entailed  estate,  or  the  heir  apparent  to  such 
estate,  shall,  together  or  separately,  have 
secured  by  obligation  in  any  marriage  contract 
entered  into  prior  to  the  passing  of  3ie  present 
Act  the  descent  of  such  estate  upon  tne  issue 
of  the  marriage  in  reference  to  which  each 
contract  is  entered  into,  it  shall  not  be  com- 
})etent  for  such  heir  of  entail  in  possession 
or  heir  apparent,  or  either  of  them,  to  apply 
for  or  to  consent  to  the  disentail  of  such  estete 
until  there  shall  be  bom  a  child  of  such 
marriage  capable  of  taking  the  estate  in  terms 
of  such  contract,  and  who  by  himself  or  his 
guardian  shall  consent  to  such  disentail,  or 
until  such  marriage  shall  be  dissolved  without 
such  child  being  bom,  unless  the  trustee  or 
trustees  named  in  such  contract,  or  the  party 
or  parties  at  whose  sight  the  provisions  of  the 
contract  are  directed  to  be  carried  into  exe- 
cution, shall  concur  in  such  application  or 
consent. 
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18.  Where  any  heir  of  entail  in  poaseBeion 
is  entitled  to  disentail  the  estate,  with  the 
consent  of  any  other  heir  or  heirs,  or  npon 
such  consent  being  dispensed  with  by  the 
Conrt,  any  creditor  of  snch  heir  in  possession, 
in  respect  of  debt  incurred  after  the  passing  of 
this  Act,  who  has  obtained  decree  against  him 
for  payment  and  charged  npon  the  decree, 
shall  in  the  event  of  the  debt  so  incorred  not 
being  paid  for  six  months  after  the  expiration 
of  the  charge,  be  entitled  to  apply  to  the 
Conrt,  and  tne  Court  shall,  if  the  said  debt 
is  not  paid  within  three  months  after  the  date 
of  the  application,  order  intimation  to  be 
made  to  tne  heirs  whose  consents  would  be 
required  or  must  be  dispensed  with  by  the 
Court  in  an  application  for  disentail  by  the 
heir  in  possession,  and  in  the  event  of  any  of 
the  said  heirs,  or  his  cnratx>r  ad  litem, 
appointed  in  terms  of  this  Act,  refusing  to 
give  his  consent,  the  Court  shall  ascertain  the 
value  in  money  of  the  expectancy  or  interest 
in  the  entailed  estate  of  such  heir,  and  shall 
ordain  the  heir  in  possession  to  grant  a  bond 
and  disposition  in  security  over  the  estate  for 
the  amount  so  ascertained  in  favour  of  such 
heir,  and  if  he  refoses  or  fails  to  do  so,  the 
Court  shall  g^rant  authority  to  the  clerk  of 
Court  to  execute  such  a  bond  and  disposition 
in  security,  and  such  bond  and  disposition  in 
security  so  executed  shall  be  as  valid  as  if  it 
were  executed  by  the  heir  in  possession  him- 
self;  and  the  Court  shall  thereafter  ordain 
the  heir  in  possession  to  execute  an  instrument 
of  disentail  of  the  estate ;  and  if  he  refuses  or 
fails  to  do  so  the  Court  shall  grant  authority 
to  the  clerk  of  Court  to  execute  such  instru- 
ment, and  i^r  provision  is  made  for  the 
interests  of  any  otber  creditors  whose  debts 
are  secured  on  the  estate,  the  creditor  afore- 
said shall  be  entitled  to  affect  the  estate  for 
payment  of  such  debt,  and  shall  have  the  same 
rights  and  interests  therein  as  if  an  instrument 
of  disentail  had  been  executed  and  recorded 
by  ^e  heir  in  possession  himself. 

If  the  estates  of  such  heir  of  entail  in  pos- 
session of  an  entailed  estate  shall  be  seques- 
trated for  debt  incurred  after  the  passing  of 
this  Act,  the  trustee  on  his  sequestrated 
estates  shall  be  entitled  to  apply  to  the  Court 
for  authority  to  disentail  the  estate,  and  the 
Conrt  shall  forthwith  proceed  in  the  same 
manner  as  is  directed  in  this  section  with 
regard  to  the  application  of  a  creditor. 

19.  It  shall  be  lawful  for  the  heir  of  entail 
in  possession  of  any  entailed  estate,  or  where 
an  entailed  estate  consists  of  land  held  in  trust 
for  the  purpose  of  being  entailed  for  the 
person  wno  if  the  land  had  been  entailed 
would  have  been  the  heir  in  possession,  or  for 


the  tutors,  curators,  or  administrators  of  such 
heir  or  other  person,  to  apply  to  the  Court  for 
an  order  of  sale  of  the  estate,  or  part  of  it. 

20.  In  every  application  for  an  order  of  sale, 
in  addition  to  the  procedure  prescribed  for 
applications  under  the  Entail  Acts,  the  appli- 
cant shall  produce  and  depone  to  a  schedule 
signed  by  him,  or  his  tutors,  curators,  or 
admimstrators,  setting  forth  the  debts  and 
charges  affecting  the  estate,  and  the  Court 
shall  order  intimation  to  be  loade  to  the  heirs 
of  entail  whose  consents  would  have  been 
required  to  an  application  for  disentail,  and  to 
the  creditors,  if  there  be  any,  and  such  heirs 
and  creditors  shall  be  entitled  to  appear  for 
the  purpose  of  seeing  that  titieir  respective 
interests  are  protected,  but  shall  not  be  entitled 
to  oppose  the  application. 

21.  The  Court  shall  procure  a  report  as  to 
the  value  of  the  estate,  and  as  to  the  rights 
and  charges  affecting  it,  and  shall,  unless  it 
appear  that  any  patrimonial  interest  would 
be  injuriously  affected  thereby,  order  the  estate, 
or  a  part  of  it,  to  be  sold  in  such  manner  as 
thev  think  proper. 

^ovided  that  in  the  case  of  any  such  appli- 
cation by  or  on  behalf  of  a  married  woman, 
minor,  pupil,  or  other  person  under  disability, 
the  Court  shall  not  make  the  order  unless 
they  are  satisfied  that  it  will  be  for  the  benefit 
of  the  applicant. 

22.  The  Court  shall  fix  the  time  and  place 
and  manner  of  sale,  and  may  authorise  the 
sale  of  the  estate,  or  such  part  of  it,  in  whole 
or  in  lots,  and  either  by  public  auction  at  such 
upset  price  or  by  private  bu>gain  at  such  price 
as  the  Court  mav  direct,  or  partly  by  public 
auction  and  partly  by  private  bargain,  and  if 
more  advantageous  to  the  parties,  may  direct 
the  sale  to  be  for  a  feuduty  instead  of  a  price 
to  be  immediately  paid,  or  partly  for  a  feuduty 
and  partly  for  a  price. 

Provided  that  the  sale  shall  not  be  by  private 
bargain  if  either  the  applicant  or  the  next  heir 
BhsJl  intimate  within  one  month  after  the 
order  for  sale  that  he  desires  the  sale  to  be  by 
public  auction. 

When  the  estate  is  sold  by  public  auction 
any  creditor  or  x>erson  interested,  other  than 
the  applicant,  may  be  the  purchaser. 

23.  Upon  a  sale  of  entailed  estate,  or  such 
part  of  it,  under  the  orders  of  the  Court  as 
aforesaid,  the  following  provisions  shaU  have 
effect; 

(1.)  The  price  shall  be  paid  into  a  bank  to 
be  named  by  the  Court  on  a  consignation 
receipt  subject  to  the  ftiture  orders  of  the 
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Coart,  or,  if  the  applicant  desires  it,  in- 
stead of  the  price  being  paid  in  money 
the  equivalent  according  to  the  current 
price  of  the  day  in  consolidated  stock  of 
the  United  Kingdom  shall  be  transferred 
into  a  special  account  to  be  opened  in  the 
name  of  the  Accountant  of  the  Court  of 
Session,  subject  to  the  order  of  the  Court. 

(2.)  Where  the  estate,  or  such  part  of  it,  is 
unencumbered,  and  where  the  price  is  paid 
in  consolidated  stock,  unless  desirea  by 
the  applicant  or  his  successors  in  the 
estate,  no  further  proceedings  in  the  nature 
of  investment  shall  be  necessary.  The 
Court  shall  grant  an  order  in  such  general 
form  as  it,  after  consulting  the  Bank  of 
England,  may  settle,  which  order  shall  be 
an  authoritv  to  the  bank  to  i>ay  the  divi- 
dends to  the  applicant  during  his  life. 
After  the  death  of  the  applicant  a  similar 
order  shall  be  granted  to  his  heir  of  tailzie 
and  provision  on  production  of  a  decree  of 
service. 

(3.)  Where  the  estate  is  encumbered  the 
Court  shall  provide  for  the  payment  out 
of  the  price  of  all  debts  secured  upon  the 
estate,  and  the  surplus,  if  desirea  by  the 
applicant,  may  be  invested  in  consolidated 
stock  as  aforesaid  under  the  conditions 
expressed  in  the  preceding  subsections. 

(4.)  If  the  applicant  desires  that  the  price  or 
surplus  should  be  invested  in  any  of  the 
Government  stocks,  public  funds,  or  secu- 
rities of  the  United  E!in^dom,  or  heritable 
security  in  Great  Britain,  or  in  stock  of 
the  Bank  of  England,  or  in  East  India 
stock,  or  the  mortgages  or  debentures  or 
debenture  stocks  of  such  municipal  corpo- 
rations or  public  trusts,  or  railway  com- 
panies, as  may  be  approved  hj  the  Court 
after  inquiry,  it  shall  be  mvested  as 
entailed  money  in  the  names  of  trustees 
to  be  appointea  by  the  Court,  in  trust  for 
the  applicant  and  the  heirs  of  entail  in 
their  order,  and  it  shall  be  sufficient  in 
the  deed  of  security  to  refer  to  the  deed  of 
entail  without  setting  forth  the  terms  of 
the  destination  or  the  conditions  and 
clauses  of  entail.  The  trustees  shall  be 
not  less  than  three  in  number,  and  a 
majority  of  the  trustees  in  all  cases  shall 
be  a  quorum.  They  shall  receive  such 
remuneration,  if  any,  as  the  Court  may 
fix,  as  well  as  all  charges  and  expenses 
incurred  by  them.  If  the  purchaser  of 
the  estate  sold  as  aforesaid  and  the  appli- 
cant desire  it,  a  part  of  the  price  may  be 
secured  on  the  estate.  Subsisting  debts 
afiEecting  the  estate  may,  if  desired,  bo 
left  secured  thereon  and  allowed  for  in 


the  settlement  of  the  price  instead  of  being 
paid  off. 

(5.)  If  the  money  is  called  up  or  a  change  of 
investment  is  desired,  the  trustees  bIiaII 
not  be  bound  to  obtain  the  anthority  or 
approval  of  the  Court  in  relation  to  new 
investments,  but  may  themselves  make  nich 
new  investments  in  accordance  with  the 
provisions  of  this  Act,  or  they  may  apply  to 
the  Court,  if  they  think  proper,  for  snch 
authority.  Until  the  first  investment  is 
found,  or  while  it  is  waiting  for  re-inTflet< 
ment,  the  entailed  money  diaH  remain  in 
bank  on  a  consignation  receipt  The 
Court  shall  have  power  to  accept  the 
resignation  of  or  to  remove  any  trustee  or 
trustees,  and  to  appoint  new  or  additional 
trustees,  and  the  petition  shall  remiin  a 
depending  process  for  all  porposesnntil 
the  entail  comes  to  an  end. 

(6.)  If  it  is  desired  that  the  price  or  snrplns, 
whether  before  or  afler  it  has  been  in- 
vested as  aforesaid,  shall  be  applied  in  the 
purchase  of  other  lands,  the  Court,  ate 
inquiry  and  report,  may  grant  the  requi- 
site authoritp^,  and  the  purchased  laiidi 
shall  be  settled  in  conformity  with  the 
subsisting  destination. 

(7.)  The  price  of  any  part  of  an  entailed 
estate  which  shall  be  sold  under  the  pro- 
visions of  this  Act  may  be  appUea  in 
payment  of  the  cost  of  improvements 
executed  but  not  charged  upon  the  entailed 
estate ,  or  executed  but  not  cnargedupon  any 
other  estate  belonging  to  theappUoantand 
entailed  upon  the  same  series  of  heirs,  or 
in  course  of  execution,  or  contempUted, 
upon  the  remaining  portion  of  the  entailed 
estate,  or  upon  any  other  estate  belonging 
to  the  applicant  and  entailed  upon  Uie 
same  series  of  heirs. 

Provided  that  the  Court  shall  be  satiBfied 
that  such  improvements,  if  already  exe- 
cuted, are  of  a  substantial  nature  and 
beneficial  to  the  estate  at  the  date  of  the 
sale,  or,  if  in  course  of  execution  or  con- 
templated, that  they  will  be,  if  well  exe- 
cuted, of  a  substantial  nature  and  bene- 
ficial to  the  estate. 

(8.)  All  applications  for  investment  or  re- 
investment or  other  application  of  tin 
price  or  surplus  which  might  be  ja$de  by 
the  applicant  may  be  ma&  by  his  heir  of 
tailzie  and  provision  for  the  time  being 
after  the  applicant's  death. 

(9.)  The  costs,  charges,  and  expenses  in- 
curred in  an  application  to  the  Court  for 
an  order  of  sale  under  this  Act,  and  other 
applications  or  procedure  following  there- 
on shall,  in  so  far  as  the  same  propedy 
affect  the  capital  of  the  estate,  fonn  a 
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dednction  from  the  price,  and  shall  be 
payable  ont  of  the  sum  paid  into  bank,  or 
deducted  from  the  Btuns  to  be  inyested  or 
applied  as  aforesaid,  and  all  such  costs, 
cnarges,  and  expenses  as  properly  affect 
income  shall  be  payable  out  of  the  income 
of  the  fund  so  paid  into  bank  or  invested. 

24.  Where  provisions  to  husbands,  wives, 
and  children,  annuities  or  terminable  charges, 
are  secured  upon  the  estate,  or  where  courtesy 
or  terce  are  not  excluded,  due  provision  shall 
be  made  under  the  authority  of  the  Court  for 
their  payment  out  of  the  capital  or  income, 
as  the  case  may  be,  of  the  estate  or  fund  into 
which  the  entailed  estate  is  converted,  or 
otherwise  to  the  satisfaction  of  the  Court,  and 
the  entailed  estate  shall  thereafter  be  effec- 
tually freed  and  disencumbered  of  such  pro- 
visions, annuities,  charges,  courtesy,  or  terce, 
by  discharges  to  be  granted  by  the  persons  in 
right  thereof  or  by  a  decree  of  the  Court 
declaring  the  entailed  estate  to  be  so  freed  and 
disencumbered,  which  discharges  or  decree 
shall  be  recorded  in  the  appropriate  register  of 
sasineB. 

25.  Upon  payment  of  the  price  in  money  or 
stock  as  above  provided  (or  without  payment, 
where  the  sale  is  for  a  feuduty,)  the  applicant, 
or  his  tutors,  curators,  or  administrators,  or 
his  heirs,  shall  grant  a  disposition  at  the  sight 
of  the  Court  containing  all  clauses  usual  and 
necessary  for  the  purposes  of  the  conveyance 
(according  to  the  nature  of  the  transaction), 
and  in  particular  a  clause  providing  that  the 
purchaser  shall  have  warrandice  against  the 
price,  so  long  as  the  same  shaU  remain 
extant,  deposited  or  invested  as  aforesaid, 
and  binding  the  applicant  and  his  heirs  of 
provision  in  warranmoe  to  tiie  extent  of  the 
shares  of  the  price  received  by  them  respec- 
tively, in  the  event  of  the  price  being  disen- 
tailed and  divided  among  the  applicant  and 
his  heirs  of  provision  according  to  tneir  respec- 
tive interests  therein.    Where  a  portion  of  the 

Srice  is  to  be  secured  on  the  estate,  a  bond  and 
isposition  in  security  containing  all  usual 
clauses  shall  be  granted,  or  if  the  Court  shall 
declare  that  any  sum  of  money  shall  be  a  real 
burden  on  the  estate,  such  decree  on  being 
recorded  in  the  appropriate  register  of  sasines 


shall  have  the  same  force  and  effect  as  a  bond 
and  disposition  in  security  duly  recorded  in 
such  register. 

26.  Where  any  money  or  other  property 
heritable  or  movable  is  held  in  trust  for  the 
purpose  of  purchasing  land  to  be  enteiled,  it 
shall  be  lawful,  when  the  direction  to  purchase 
and  entail  has  become  operative,  for  the  person 
who,  if  the  land  were  entailed  in  terms  of 
the  trust,  would  be  the  heir  entitled  to  posses- 
sion thereof,  to  make  summary  application  to 
the  Court  for  warrant  and  authority  to  the 
person  or  persons  by  whom  the  said  money 
or  property  is  held  in  trust  at  the  time,  to 
deal  with  and  apply  the  same  or  the  proceeds 
thereof  as  if  it  were  the  price  of  entailed  land 
sold  in  pursuance  of  this  Act,  and  such  money 
or  property  shall  be  subject  to  the  provisions 
of  this  Act  applicable  to  the  price  or  entailed 
lands. 

27.  The  price  of  an  entailed  estate  or  an^ 
part  thereof  sold  under  the  provisions  of  this 
Act  shall  be  entailed  estete  within  the  meaning 
of  the  Entail  Acts. 

28.  The  provisions  of  this  Act  with  regard 
to  the  descriptions  of  securities  and  stocks  in 
which  the  price  of  land  sold  may  be  invested 
shall  apply  to  all  entailed  estate  consisting  of 
money. 

29.  Any  instrument  of  disentail,  disposition, 
bond  and  disposition  in  security,  or  otner  deed 
granted  under  the  authority  of  the  Court  in 
terms  of  this  Act,  where  the  judgment  of  the 
Court  allowing  such  deed  has  not  been  brought 
under  review  of  the  House  of  Lords  by  appeal, 
or  where  such  judgment  has  not  been  brought 
under  reduction  upon  any  relevant  ground 
during  the  period  within  which  such  judgment 
might  have  been  appealed  from,  shall,  as 
regards  any  third  parties  acting  bona  fide  on 
the  faith  thereof,  oe  no  longer  reducible  on 
any  ground  of  irregularity  or  non-compliance 
with  the  provisions  of  this  Act,  but  in  respect 
of  any  such  ground  of  challenge  be  final  and 
conclusive. 

30.  This  Act  shall  apply  to  future  as  well  as 
to  existing  entails. 
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Title  of  Act. 


Short  Title. 


1685,  c.  26. 

20  Geo.  2.  c.  50.  sb.  14, 
15,  16, 17. 


20  Geo.  2.  c.  61.  ss.  2,  3 


10  Geo.  3.  c.  51.  - 


6  G«o.  4.  c.  87.  - 


1  &  2  Will.  4.  c.  43.  s.  68. 


6  &  7  Will.  4.  c.  42. 


3  A  4  Vict.  c.  48. 


11  &  12  Vict.  c.  36. 
16  &  17  Vict.  c.  94. 


23  &  24  Vict.  c.  95. 


Act  ooncei^ng  tailzies   •* 

An  Act  for  inier  alia  allowing 
heirs  of  tailzie  in  Scotland  to 
sell  lands  to  the  Crown  for 
erecting  bnildings  and  making 
settlements  in  the  Highlands. 

An  Act  inier  aUa  to  enable  heirs 
of  tailzie,  goardians,  tutors, 
curators,  and  trustees  to  sell 
lands  to  the  Crown. 

An  Act  to  encourage  the  im- 
provement of  lands,  tenements, 
and  hereditaments  in  that  part 
of  Great  Britain  called  Scot- 
land, held  under  settlement  of 
strict  entail. 

An  Act  to  anthorise  the  pro- 
prietors of  entailed  estates  in 
Scotland  to  grant  provisions 
to  the  wives  or  hnsoands  and 
children  of  such  proprietors. 

An  Act  for  amending  and 
making  more  effectual  the 
laws  concerning  tompike  roads 
in  Scotland. 

An  Act  to  grant  certain  powers 
to  heirs  of  entail  in  Scotland, 
and  to  anthorise  the  sale  of 
entailed  lands  for  the  pay- 
ment of  certain  deaths  affect- 
ing the  same. 

An  Act  to  enable  proprietors  of 
entailed  estates  in  Scotland  to 
fen  or  lease  on  long  leases  por- 
tions of  the  same  for  the  build- 
ing of  chnrches  and  schools, 
and  for  dwelling-honses  and 
gardens  for  the  ministers  and 
masters  thereof. 

An  Act  for  the  amendment  of 
the  law  of  entail  in  Scotland. 

An  Act  to  extend  the  benefits 
of  the  Act  of  the  eleventh  and 
twelfth  years  of  Her  present 
Majesty,  for  the  amendment 
of  the  law  of  entail  in  Scot- 
land. 

An  Act  to  facilitate  the  building 
of  cottages  for  labourers,  farm 
servants,  and  artizans,  by  the 
proprietors  of  entailed  estates 
in  Scotland. 


Entail  Act,  1685. 

Tenures  Abolition  Act,  1746. 


Sales  to  Crown  Act,  1746. 


Entail  Improvement  Act,  1770. 


Entail  Provisions  Act,  1824. 


Turnpike  Boads  (SooUand)  Act, 
1831. 


Entail  Powers  'Act,  1836. 


EntaU  Sites  Act,  1840. 


Entail  Amendment  Act,  1848. 
Entail  Amendment  Act,  1853. 


Entail  Cottages  Act,  1860. 
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Title  of  Act 

Short  Title. 

31  &  32  Vict.  c.  84. 

An  Act  to    amend   in    several 
particnlars  the  law  of  entail  in 
Scotland. 

Entail  Amendment  Act,  1868. 

38  &  39  Vict.  c.  61. 

An  Act  to  frirther  amend  the 
law  of  entail  in  Scotland. 

Entail  Amendment  Act,  1875. 

41  Vict.  c.  28.    . 

An    Act  to  ftirther  amend  the 
law  of  entail  in  Scotland. 

Entail  Amendment  Act,  1878. 

41  &  42  Vict.  c.  51.  s.  70. 

An  Act  to  alter  and  amend  the 

Boads  and  Bridges  (Scotland)  Act, 

law  in  regard  to  the  mainte- 

1878. 

nance    and    management    of 

roads  and  bridges  in  Scotland. 

43  Vict.  c.  7.      - 

An  Act  to  amend  the  law  in 
regard  to  charging  road  debts 
on  entailed  estates  in  Scotland. 

Boads  Amendment  Act,  1880. 

1.  Shyrt  Hile. 
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2.  ConsirucHon  of  Part  L  of  Act. 

3.  Amendment  of  28  ^39  Vict,  c.  36.  8.  5,  aato  the  provieion  of  aceommodaUon  for  the  working 
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4.  Amend/memt  of  28^29  Viet.  <^  36.  «.  19,  ae  to  the  vahuUion  of  land. 

5.  Amendment  of  schedule  to  28  ^39  Vict.  e.  36. 

6.  LimU  ofa/rea  to  he  deaU  wUh  on  official  representation. 
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7.  Construction  of  Part  11. 

8.  Power  to  local  authority  to  pwrchase  houses  for  opening  alleys ,  ^c. 

9.  Amendment  of  s.  7  o/42  ^  43  Vict.  c.  64. 

10.  Expenses  of  local  authority. 
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An  Aco    to    amend    the   Artlzans   and 
Labourers  Dwellings  Acts. 

(18th  August  1882.) 

Be  it  enftcted  by  the  Qaeen's  most  Excellent 
Mojefltjr,  by  and  with  the  advice  and  coasent 
of  the  Lords  Spiritnal  and  Temporal,  and  Com- 
moDs,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

Preliminary. 

1.  This  Act  may  be  cited  as  the  Artizans 
Dwellings  Act,  1882. 


PART  I. 

Artizans  and  Lahourers  Bwdlings  Improvement 
Acts,  1875  and  1879. 

2.  This  part  of  this  Act  shall  be  constmed  as 
one  with  the*  Artizans  and  Labourers  Dwell- 
ings Improvement  Acts,  1875  and  1879,  and 
those  Acts  together  with  this  part  of  this  Act 
may  be  cited  together  as  the  Artizans  and 
Labourers  Dwellings  Improvement  Acts,  1875 
to  1882. 

3.  Whereas  by  section  five  of  the  Artizans 
and  Labourers  Dwellings  Improvement  Act, 
1875,  it  is  proyided,  amongst  other  things, 
that  an  improvement  scheme  of  a  local  autho- 
rity shall  provide  for  the  accommodation  of  at 
the  least  as  many  persons  of  the  working  class 
as  may  be  displaced  in  the  area  with  respect 
to  which  the  scheme  is  proposed  in  suitable 
dwellings  which,  unless  there  are  special 
reasons  to  the  contrary,  shall  be  situate  within 
the  limits  of  the  same  area  or  in  the  vicinity 
thereof: 

And  whereas  by  section  four  of  the  Artizans 
and  Labourers  Dwellings  Improvement  Act, 
1879,  it  is  provided  that  the  above  require- 
ments of  section  five  of  the  Artizans  and 
Labourers  Dwellings  Improvement  Act,  1875, 
may,  if  the  confirming  authority  so  authorise, 
be  complied  with  by  the  provision  of  equally 
convenient  accommodation  at  some  place  other 
than  within  the  area  or  the  immediate  vicinity 
of  the  area  comprised  in  such  scheme  : 

And  whereas  it  is  expedient  to  make  further 
provision  respecting  such  accommodation :  Be 
it  therefore  enacted  as  follows : 

Where  an  improvement  scheme  of  a  local 
authority  comprises  an  area  situate  in  the 
Metropolis  or  the  City  of  London,  the  con- 
firming authority  shan,  without  prejudice  to 
the  powers  conferred  on  it  by  the  said  fourth 
section  of  the  Artizans  and  Labourers  Dwell- 
ings Improvement  Act,  1879,  be  authorised 
(on  the  application  of  the  local  authority,  and 


on  a  report  being  made  by  the  officer  CQfndnct- 
ing  the  local  inquiry  directed  by  Uie  confirming 
authority  that  it  is  expedient  having  regard  to 
the  special  circumstances  of  the  looEJityand 
to  the  number  of  artizans  and  others  belonging 
to  the  labouring  class  dwelling  within  the  area, 
and  being  employed  within  a  mile  thereof, 
that  a  modification  should  be  made)  to  dis- 
pense  in  the  proyisional  order  authorising  the 
scheme  altogether  with  the  obligation  of  the 
local  authority  to  provide  for  the  accommoda- 
tion of  the  persons  of  the  working  clafls  irho 
may  be  displaced  by  their  scheme  to  such  extent 
as  ne  may  think  expedient,  having  regard  to 
such  special  circumstonces  as  aforesaid,  bat  not 
exceeding  one  half  of  the  persons  so  displaoed, 
and  where  any  such  improyement  scheme 
comprises  an  area  situate  elsewhere  than  in 
the  Metropolis  or  the  Citj  of  London,  it  shall, 
if  the  confirming  authority  so  require  (bnt  it 
shall  not  otherwise  be  obligatory  on  the  local 
authority  so  to  frame  their  scheme),  provide 
for  the  accommodation  of  such  number  of 
those  persons  of  the  working  class  displaced  in 
the  area  with  respect  to  which  the  scheme  is 
proposed  in  suitable  dwellings  to  be  erected  in 
sucn  place  or  places  either  within  or  without 
the  limits  of  the  same  area  as  the  said  authority 
on  a  report  made  by  the  officer  conducting  the 
local  inquiry  may  require. 

The  twelfth  section  of  the  Artizans  and 
Labourers  Dwellings  Improvement  Act,  1875, 
and  any  other  enactment  relating  to  ^e  re- 
quirement of  the  said  Act  as  to  the  accommo- 
dation of  the  working  classes,  shall  be  con- 
strued  with  reference  and  subject  to  the 
modifications  made  by  this  Act. 

The  power  by  this  section  giyen  to  the  con- 
firming authority  to  dispense  altogether  with 
the  obligation  of  the  local  authority  to  provide 
for  the  accommodation  of  the  persons  of  the 
working  class  who  may  be  displaced  by  their 
scheme  to  an  extent  not  exceecung  one  half  of 
the  persons  so  displaced  may  (in  the  case  of 
any  scheme  which  has,  before  the  passing  of 
this  Act,  been  authorised  by  a  confinning  Act) 
upon  the  application  of  the  local  authority  be 
exercised  by  the  confirming  authority  by  an 
order  made  at  any  time  within  twelve  months 
after  the  passing  of  this  Act. 

4.  Whereas  it  is  expedient  to  amend  section 
nineteen  of  the  Artizans  and  Labourers  Dwell- 
ings Improvement  Act,  1875 :  Be  it  therefore 
enacted  as  follows : 

In  the  estimate  of  the  value  of  the  said  lands 
or  interests  in  the  said  section  in  that  behalf 
mentioned  any  addition  to  or  improvement  of 
the  property  made  after  the  di^  of  the  pnbli* 
cation  of  an  advertisement  in  pursuance  of 
section  six  of  the  said  Act  stating  the  fact  of 
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the  improvemeiit  scheme  having  been  made 
shall  not  (unless  such  addition  or  improve- 
ment was  necessary  for  the  maintenance  of  the 
property  in  a  proper  state  of  repairs)  be 
included,  nor  in  the  case  of  any  interest 
accjuired  after  the  said  date  shall  any  separate 
estimate  of  the  value  thereof  be  made  so  as  to 
increase  the  amount  of  compensation  to  bq 
paid  for  the  lands,  and  the  words  *'  and  all 
circumstances  affecting  such  value  "  in  the  said 
section  are  hereby  repealed. 

5.  There  shall  bo  repealed  so  much  of  the 
schedule  to  the  Artizans  and  Labourers 
Dwellings  Improvement  Act,  1875,  as  is  com- 
prised under  the  heading  "Proceedings  on 
Arbitration,"  that  is  to  say,  articles  numbered 
(5)  to  (13)  both  inclusive,  and  there  shall  be 
substituted  therefor  the  articles  contained  in 
the  schedule  hereto ;  Provided  that  such  repeal 
shall  not  affect  anything  duly  done  or  sufiered 
under  any  provision  hereby  repealed. 

6.  Where  an  official  representation  made  to 
the  Metropolitan  Board  of  Works  in  pursuance 
of  the  Artizans  and  Labourers  Dwellings 
Improvement  Act,  1875,  relates  to  not  more 
than  ten  houses,  the  Metropolitan  Board  of 
Works  shall  not  take  any  proceedings  on  such 
representation,  but  shall  direct  the  officer 
making  the  same  to  report  the  case  to  the  local 
authority  as  defined  by  the  Artizans  and 
Labourers  Dwellings  Act,  1868,  and  it  shall  be 
the  duty  of  the  local  authority  to  deal  with 
such  case  in  manner  providea  by  the  last- 
mentioned  Act,  and  the  Acts  amending  the 
same. 


PAET  II. 

7.  This  part  of  this  Act  shall  bo  construed 
as  one  with  the  Ai-tizans  and  Labourers  Dwell- 
ings Act,  1868,  and  the  Artizans  and  Labourers 
Dwellings  Act  (1868)  Amendment  Act,  1879, 
and  those  Acts  and  this  part  of  this  Act  may 
be  cited  together  as  the  Artizans  Dwellings 
Acts,  1868  to  1882. 

8.  (1.)  If  in  any  place  to  which  the  Artizans 
and  Labourers  Dwellings  Act,  1868,  applies 
the  officer  of  health  finds  that  any  building, 
although  not  in  itself  unfit  for  human  habita- 
tion is  so  situate  that  by  reason  of  its  proximity 
to  or  contact  with  any  other  buildings  it  causes 
one  of  the  following  effects,  that  is  to  say, — 

(1)  it  stops  ventilation,  or  otherwise  makes 
or  conduces  to  make  such  other  buildings 
to  be  in  a  condition  unfit  for  human 
habitation;  or 

(2)  it  prevents  proper  measures  from  being 
carried  into  effect  for  remedying  the  evils 
complained  of  in  respect  of  such  other 
bniloings. 
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in  any  such  case,  the  officer  of  health  shall 
make  a  report  to  the  local  authority  in  writing 
of  the  particulars  relating  to  such  first- 
mentioned  building  (in  this  Act  referred  to  as 
" an  obstructive  building"),  stating  that  in  his 
opinion  it  is  expedient  that  the  obstructive 
building  should  be  pulled  down,  and  shall 
deliver  the  report  to  the  clerk  of  the  local 
authoritv. 

(2.)  The  local  authority  shall  refer  such 
report  to  a  surveyor  or  engineer  to  report 
thereon,  and  to  report  as  to  the  cost  of 
acquiring  the  lands  on  which  such  obstructive 
building  is  erected  and  of  pulling  down  such 
building. 

(3.)  The  local  authority  shall  take  into  con- 
sideration the  reports  of  the  officer  of  health 
and  of  the  surveyor,  and  if  they  decide  to 
adopt  such  reports  shall  cause  copies  to  be 
given  to  the  owner  of  the  lands  on  which  the 
obstructive  building  stands,  with  notice  of  the 
time  and  place  appointed  by  the  local  authority 
for  the  consideration  thereof;  and  such  owner 
shall  be  at  liberty  to  attend  and  state  his 
objections,  and  after  hearing  such  objections 
the  local  authority  shall  make  an  order  in 
writing  signed  by  their  clerk  either  allowing 
the  objections  or  directing  that  such  obstructive 
building  shall  be  pulled  aown,  and  such  order 
shall  be  subject  to  appeal  in  like  manner  as 
an  order  of  the  local  authority  under  the 
Artizans  and  Labourers  Dwellings  Act,  1868. 

(4.)  Where  an  order  of  the  local  authority 
for  pulling  down  an  obstructive  building  is 
made  under  this  section  and  is  not  appealed 
against,  or  if  appealed  against  is  confirmed, 
the  local  authority  shall  be  deemed  to  be 
authorised  to  purchase  the  lands  on  which  the 
obstructive  building  is  erected  in  like  manner 
as  if  they  had  been  authorised  by  a  special  Act 
to  purchase  the  same ;  and  for  the  purpose  of 
such  purchase  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  1845,  and  the  Acts 
amending  the  same  with  respect  to  the  pur- 
chase and  taking  of  lands  otherwise  than  by 
agreement  shall  be  deemed  to  be  incorporated 
in  this  Act  (subject  nevertheless  to  the  pro- 
visions of  this  Act),  and  for  the  purpose  of 
those  provisions  this  Act  shall  be  deemed  to 
be  the  special  Act  and  the  local  authority  to 
be  the  promoters  of  the  undertaking,  and  such 
lands  may  be  purchased  at  any  time  within 
one  year  after  the  date  of  the  order,  or  if  it 
was  appealed  against  after  the  date  of  the 
confirmation. 

(6.)  The  owner  of  the  lands  may  within  one 
month  after  notice  to  purchase  the  same  is 
served  upon  him  declare  that  he  desires  to 
retain  the  site  of  the  obstructive  building 
and  undertake  either  to  pull  down  or  to  per- 
mit  the    local    authority  to   pull  down  the 
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obstmctiTe  building,  and  in  such  case  the 
owner  shall  retain  the  site  and  shall  receive 
compensation  from  the  local  authority  for  the 
pulling  down  of  the  obetructive  building. 

(6.)  The  amount  of  such  compensation,  and 
also  the  amount  of  any  compensation  to  bo 
paid  on  the  purchase  of  any  lands  under  this 
section,  shall  in  case  of  difference  be  settled  by 
arbitration  in  manner  provided  by  section 
seven  of  the  Artizans  and  Labourers  Dwellings 
Act  (1868)  Amendment  Act,  1879,  as  amended 
by  this  part  of  this  Act. 

(7.)  Where  the  owner  retains  the  site  or 
any  part  thereof  section  twentj-three  of  the 
Artizans  and  Labourers  Dwellings  Act,  1868, 
shall  apply  to  such  site. 

(8.)  Where  the  lands  are  purchased  by  the 
local  authority  the  local  authority  shall  pull 
down  the  obstructive  building,  or  such  part 
thereof  as  may  be  obstructive  within  the 
meaning  of  this  section,  and  keep  as  an  open 
space  t£e  whole  site,  or  such  part  thereof  as 
may  be  required  to  be  kept  open  for  the 
purpose  of  remedying  the  evils  caused  by 
such  obstructive  building,  and  may,  with  the 
assent  of  the  confirming  authority  and  upon 
such  terms  as  such  authority  thinks  expedient, 
permit  such  portion  of  the  site  to  be  sold  as  is 
not  required  for  the  purpose  of  carrying  this 
section  into  effect. 

Where  in  the  opinion  of  the  arbitrator  the 
demolition  of  an  obstructive  building  adds  to 
the  value  of  such  other  buildings  as  are  in 
that  behalf  mentioned  in  this  section,  the 
arbitrator  shall  apportion  so  much  of  the 
compensation  to  be  paid  for  the  demolition  of 
the  obstructive  building  as  may  be  equal  to 
the  increase  in  value  of  the  other  buildings 
amongst  such  other  buildings  respectively,  and 
the  amount  apportioned  to  each  such  other 
building  in  respect  of  its  increase  in  value  by 
reason  of  the  demolition  of  such  obstructive 
building  shall  be  deemed  to  be  private  im- 
provement expenses  incurred  by  the  local 
authority  in  respect  of  such  building,  and  such 
local  authority  may,  for  the  purpose  of  de- 
fraying such  expenses,  make  ana  levy  im- 
provement rates  on  the  occupier  of  such 
premises  accordingly;  and  the  provisions  of 
the  Public  Health  Act,  1875,  relating  to 
private  improvement  expenses  and  to  private 
improvement  rates  shall,  so  far  as  circum- 
stances a^it,  apply  accordingly  in  the  same 
manner  as  if  such  provisions  were  incorporated 
in  this  Act,  and  the  said  provisions  shall  be 
deemed  to  extend  to  the  city  of  London  and 
to  the  metropolis,  and  in  tne  construction  of 
the  said  provisions,  as  respects  the  city  of 
London  the  Commissioners  of  Sewers,  and  as 
respects  the  metropolis  the  Metropolitan  Board 


of  Works,  shall  be  deemed  to  be  the  nrhao 
authority. 

If  any  dispute  arises  between  the  owner  or 
occupier  of  any  building  (to  which  any  amount 
may  be  apportioned  in  respect  of  private  im- 
provement expenses)  and  the  arbitrator  by 
whom  such  apportionment  is  made,  such  dis- 
pute shall  be  settled  bv  two  justices  in  manner 
provided  by  the  Lands  Clauses  Consolidation 
Act,  1845,  in  cases  where  the  oompeosatioD 
claimed  in  respect  of  lands  does  not  exceed 
fifty  pounds. 

9.  Section  seven  of  the  Artizans  and 
Labourers  Dwellings  Act  (1868)  Amendment 
Act,  1879,  shall  be  construed  as  if  the  words 
"  and  all  circumstances  affecting  such  value  " 
were  omitted  therefrom. 

10.  The  expenses  of  the  local  authority  under 
this  part  of  tnis  Act  shall  be  defrayed  in  like 
manner  as  expenses  incurred  in  pursuance  of 
the  Artizans  and  Labourers  Dwellings  Act 
(1868)  Amendment  Act,  1879. 

11.  Whereas  by  section  twelve  of  the  Arti- 
zans and  Labourers  Dwellings  Act  (18^) 
Amendment  Act,  1879,  it  is  provided  that  in 
the  event  of  a  local  authority  within  the 
metropolis  declining  or  neglecting  for  the 
spaca  of  three  months  after  receiving  a  notice 
from  the  Metropolitan  Board  of  Works  re- 
Quiring  such  local  authority  to  put  in  force 
tne  provisions  of  the  said  Act  in  respect  of 
any  premises  described  in  such  notice,  the 
Metropolitan  Board  of  Works  shall  have  the 
powers  therein  mentioned,  and  it  is  expedient 
to  amend  the  said  section:  Be  it  therefore 
enacted  as  follows : 

Where  an  officer  of  health  in  pursuance  of 
the  Artizans  and  Labourers  Dwellings  Act> 
1868,  has  reported  any  premises  as  unfit  for 
human  habitation,  or  in  pursuance  of  this  part 
of  this  Act  has  reported  that  the  pulling  down 
of  any  obstructive  building  would  be  expedient, 
the  board  of  guardians  in  whose  nnion  or 
parish,  or  the  owner  of  any  property  in  the 
neighbourhood  of  which  sucn  premises  or 
buildings  are  situate,  may  complain  to  the 
Metropolitan  Board  of  Works  that  the  local 
authority  have  failed  to  put  in  force  the  pro- 
visions of  the  said  Acts  m  respect  of  such 
premises  or  buildings,  and  the  Metropolitan 
Board  of  Works  may,  if  they  think  it  expedient 
so  to  do,  thereupon  proceed  under  section 
twelve  of  the  Artizans  and  Labourers  Dwellings 
Act  (1868)  Amendment  Act,  1879.  and  that 
section  shall  apply  as  if  it  were  enacted  in  this 
part  of  this  Act  and  in  terms  made  applicable 
to  the  duties  of  local  authorities  under  thi? 
part  of  this  Act. 
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SCHSDTTLE. 


Akekdhent  op  Schedule  to  38  &  39  Yict. 

c.  36. 

(1.)  In  lien  of  articles  eight  to  thirteen  (both 
inclnfiive)  of  the  schednle  to  the  Artizans  and 
Labourers  Dwellings  Improvement  Act,  1875, 
the  following  articles  shau  be  substituted ;  that 
is  to  say, 

Proceedings  on  Arbitration. 

(a.)  Before  any  arbitrator  enters  upon  any 

inquiry  he    shall,   in  the  presence  of  a 

justice  of  the  peace,  make  and  subscribe 

the  following  declaration ;  that  is  to  say, 

'  I  A.B.  do  scSemnly  and  sincerely  decuu'e 

'  that  I  will  faithfully  and  honestly,  and  to  the 

'  best  of  my  skill  and  ability,  hear  and  deter- 

'  mine  the  matters  referred  to  me  uuder  the 

*  provisions  of  the  Artizans   and  Labourers 

'  Dwellings  Improvement  Act,  1875. 

'A.B, 
'  Made  and  subscribed  in  the  presence  of 

• 

And  such  declaration  shall  be  annexed  to  the 
award   when    made ;   and  if  any  arbitrator, 
having  made  such  declaration,   wilfully   act 
contrary  thereto,  he  shall  be  guilty  of  a  mis- 
demeanor. 
(6.)  As  soon  as  an  arbitrator  has  been  ap- 
pointed as  aforesaid,  the  confirming  au- 
thority shall  deliver  to  him  the  maps  and 
schedules  deposited  at  their  office,  and  the 
local  authority  shall  publish  once  in  each 
of  three  successive  weeks  the  following 
particulars : — 
(1.)  The  appointment  of  the  arbitrator ; 

and 
(2.)  The  deposit  at  the  office  of  the  local 
authority  of  the  copies  of  such  maps 
and  schedules  as  aforesaid,  with  a 
description  of  the  situation  of  such 
office,  and  a  statement  of  the  time 
at  which  such  copies  may  be  in- 
spected by  any  person  desirous  of 
inspecting  the  same, 
(e.)  In  every  case  in  which  compensation  is 
payable  under  the  Artizans  and  Labourers 
Dwellings    Improvement    Act,  1875,  by 
tilie  local  authority  to  any  claimant,  and 
which  compensation  has  not  been  made 
the  subject  of  agreement  (in  this  Act  re- 
ferred to  as  "  a  cusputed  case  '*),  the  arbi- 
trator shall  ascertain  in  such  manner  as 
he  thinks  most  convenient  the  amount  of 
compensation  demanded  by  the  claimant, 
and  the  amount  which  the  local  authority 
may  be  willing  to  pay ;  and  after  hearing 
aU  such  parties  interested  in  each  disputed 
case  as  may  appear  before  him  at  a  time 


and  place  of  which  notice  has  been  given 
as  in  this  Act  mentioned,  he  shall  proceed 
to  decide  on  the  amount  of  compensation 
to  which  he  may  consider  the  claimant  to 
be  entitled  in  each  case. 
(d.)  The  arbitrator  shall  from  time  to  time 
give  notice  to  the  claimants  in  disputed 
cases  by  causing  such  notice  to  be  pub- 
lished or  otherwise  in  such  manner  as  he 
thinks  advisable,  of  a  time  and  place  at 
which  the  difference  between  the  claimants 
and  the  local  authority  in  disputed  cases 
as  to  the  amount  of  compensation  to  be 

riid  will  be  decided  by  the  arbitrator. 
After  the  arbitrator  has  arrived  at  a 
decision  on  all  the  disputed  cases  brought 
before  him  he  shall  make  an  award  under 
his  hand  and  seal,  and  such  award  shall 
be  final,  and  be  binding  and  conclusive 
(subject  to  the  provisions  concerning  an 
appeal  herein-aher  contained)  upon  all 
persons  whomsoever,  and  no  such  award 
shall  be  set  aside  for  irregularity  in 
matter  of  form. 

(/.)  Such  award  as  aforesaid  shall  be  de- 
posited at  the  office  of  the  confirming 
authority,  and  a  copy  thereof  shall  be  de- 
posited at  the  office  of  the  local  authority, 
and  the  local  authority  shall  thereupon 
publish  once  in  each  of  three  successive 
weeks  notice  of  the  deposit  having  been 
made  at  the  office  of  the  local  authority  of 
a  copy  of  the  award,  and  a  further  notice 
requiring  all  persons  claiming  to  have  any 
right  to  or  interest  in  the  lands  (the  com- 
pensation to  be  paid  in  respect  of  which 
IB  ascertained  by  such  award)  to  deliver 
to  the  local  authority  on  or  before  a  day 
to  be  named  in  such  notice  (such  day  not 
being  earlier  than  twenty-one  days  from 
the  date  of  the  last  publication  of  the 
notice),  a  short  statement  in  writing  of  the 
nature  of  such  claim,  and  a  short  abstract 
of  the  title  on  which  the  same  is  founded ; 
and  such  statement  and  abstract  shall  be 
paid  for  by  the  local  authority.  Such 
abstract  of  title,  in  the  case  of  a  person 
claiming  a  fee  simple  interest  in  the  land, 
shall  commence  twenty  years  previous  to 
the  date  of  the  claim,  except  there  has 
been  an  absolute  conveyance  on  sale  within 
twenty  years,  and  more  than  ten  years, 
previous  to  the  claim  when  the  abstract 
shall  commence  with  such  conveyance. 

(g,)  Any  person  or  local  authority  dissatis- 
fied with  the  amount  of  compensatfon 
awarded  may,  where  such  amount  exceeds 
one  thousand  pounds,  but  not  otherwise, 
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appeal  in  manner  provided  by  article 
twenty-six  of  the  schedule  to  the  Artizans 
and  Labourers  Dwellings  Improvement 
Act,  1875,  and  that  article  shall  be  con- 
strued as  if  on©  thousand  pounds  were 
therein  substituted  for  five  hundred 
pounds. 
(h.)  The  costs,  charges,  and  expenses  payable 
by  the  local  authority  under  article 
twenty-eight  of  the  schedule  to  the  Arti- 
zans and  Labourers  Dwellings  Improve- 


ment Act,  1875,  Bhall  not  be  payable  nntil 
the  amount  has  been  certified  by  the  con- 
firming authority. 
({,)  Notwithstanding  anything  contained  in 
article  twenty-nine  of  the  said  achedale, 
the  arbitrator  shall  not  be  required  to 
certify  the  amount  of  costs  incnrred  by  any 
party  in  relation  to  the  arbitration  in  any 
case  where  he  considers  that  such  copts 
are  not  properly  payable  by  the  lo»-*al 
authority. 


Chap.  55. 
Merchant  Shipping  (Expenses)  Act^  1882. 


ABSTRACT  OF  THE  ENACTMENTS. 

1.  Short  title  and  construction. 

2.  Comme7icement  of  Act. 

3.  Charges  on  Mercantile  Marine  Fujid. 

4.  Payments  to  the  Mercantile  Marine  Fund. 

6.  Subsidy  out  of  moneys  provided  by  Parliament  to  the  Mercantile  Mariyte  Fund. 

6.  Suspension  of  fees  on  engagements  and  discharges  under  17  ^*  18  Vict.  c.  104.  s.  125. 

7.  Audit  of  accounts  of  Mercantile  Marine  Fund. 

8.  Grant  of  pension  to  existing  officers. 

9.  Costs  of  prosecution  for  offences  committed  at  sea. 
10.  Repeal. 

Schedule. 


An  Act  to  amend  the  Law  with  raspect 
to  the  Charges  on  and  Payments  to 
the  Mercantile  Marine  Fund,  and  to 
Expenses  of  Prosecutions  for  Otfences 
committed  at  Sea. 

(18th  August  1882.) 

Whereas  with  a  view  to  the  adjustment  of 
the  receipts  and  expenditure  nnder  the  Mer- 
chant Shipping  Acts  between  the  Mercantile 
Marine  Fund  and  moneys  provided  by  Parlia- 
ment it  is  expedient  to  make  the  provision 
herein-after  mentioned : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  as  the  Merchant 
Shipping  (Expenses)  Act,  1882. 

This  Act  shall  be  construed  as  one  with  the 
Merchant  Shipping  Acta,  1854  to  1880,  and 
together  with  those  Acts  may  be  cited  as  the 
Merchant  Shipping  Acts,  1854  to  1882. 


2.  This  Act  (save  as  is  in  this  Act  otherwise 
expressly  provided)  shall  come  into  operatioT} 
on  the  first  day  of  April,  one  thousand  eieht 
hundi'ed  and  eighty-three,  which  day  is  in  thi? 
Act  referred  to  as  the  commencement  of  ibis 
Act. 

3.  There  shall  be  charged  on  and  payable 
out  of  the  Mercantile  Miuine  Fund  the  follow- 
ing sums,  so  far  as  they  are  not  paid  by  any 
private  person : — 

(a.)  The  salaries  of  all  surveyors  and  oflScer? 
appointed,  and  all  expenses  incurred  ia 
connection  with  the  survey  and  measurv- 
ment  of  ships  under  the  Merchant  Shipphie 
Acts,  1854  to  1876 : 

(&.)  The  salaries  and  expenses  of  persona  em- 
ployed under  the  Passengers  Act,  1855.  &s 
amended  by  the  Merchant  Shippin^r  Act. 
1872:  Ki'-e 

(c.)  The  superannuation  allowances,  gratui- 
ties, pensions,  and  other  allowancent 
granted  either  before  or  after  the  pftsstini; 
of  this  Act  to  any  of  the  said  surveyai^ 
or  persons : 

(d.)  The  expenses  of  obtaining  deposition.^ 
reports  and  returns  respecting  wrtckK  and 
casualties: 
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(e.)  The  allowances  and  expenses  paid  for 
the  relief  of  distressed  British  seamen  and 
apprentices,  including  the  expenses  de- 
cisu'ed  by  any  of  the  Merchant  Shipping 
Acts,  1854  to  1882,  to  be  payable  as  such 
expenses,  and  any  contributions  to  seamen's 
refuges  and  hospitals : 

(/.)  Any  sums  which  the  Board  of  Trade,  in 
their  discretion,  think  fit  to  pay  in  respect 
of  claims  to  moneys  carried  to  the  Mercan- 
tile Marine  Fund  on  account  of  the  wages 
and  effects  of  deceased  seamen,  or  on 
account  of  the  proceeds  of  wreck : 

ig.)  All  costs  ana  expenses  incurred  by  the 
Board  of  Trade  under  the  Boiler  Explo* 
sions  Act,  1882  (so  far  as  not  otherwise 
provided  for)  including  any  remuneration 
paid  in  pursuance  of  section  seven  of  that 
Act,  and  any  costs  and  expenses  ordered 
by  tiie  court  in  pursuance  of  that  Act  to 
be  paid  by  the  Board  of  Trade. 

4.  There  shall  be  accounted  for  and  paid  to 
the  Mercantile  Marine  Fund — 

(a.)  All  fees,  charges,  and  expenses  payable 
in  respect  of  the  survey  or  measurement 
of  ships  under  the  Merchant  Shipping 
Acts,  1854  to  1876 : 

(6.)  All  fees  and  other  sums  payable  in 
respect  of  any  services  performed  by  any 
person  employed  under  the  authority  of 
the  Passengers  Act,  1855,  as  amended  by 
the  Merchant  Shipping  Act,  1872  : 

(c.)  The  net  proceeds  of  wreck  which  other- 
wise would  be  payable  into  the  Exchequer 
under  section  four  hundred  and  seventy- 
five  of  the  Merchant  Shipping  Act,  18^, 
as  amended  by  section  fifty- three  of  the 
Merchant  Shipping  Act  Amendment  Act, 
1862: 

(J.)  The  moneys  arising  from  the  unclaimed 
wages  and  effects  of  deceased  seamen, 
except  where  the  same  are  required  to 
be  paid  as  directed  by  the  Accountant 
General  of  Her  Majesty's  navy : 

(e.)  All  such  sums  in  respect  of  expenses  in- 
curred with  respect  to  distressed  seamen 
and  apprentices  as  are  recovered  by  the 
Board  of  Trade  under  section  two  hundred 
and  thirteen  of  the  Merchant  Shipping 
Act,  1854,  and  the  enactments  amending 
the  same. 

(/.)  All  costs  and  expenses  ordered  by  the 
court  to  be  paid  to  the  Board  of  Trade  in 
pursuance  of  the  Boiler  Explosions  Act, 
1882. 

All  the  fees  in  this  section  mentioned  shall 
be  paid  at  such  times  and  in  such  manner  as 
the  Board  of  Trade  from  time  to  time  direct. 

5.  There  shall  bo  paid    to  the  Mercantile 


Marine  Fund  out  of  moneys  provided  by  Parlia- 
ment an  annual  sum  of  forty  thousand  pounds, 
or  after  the  expiration  of  five  years  from 
the  commencement  of  this  Act  such  other 
sum  as  may  be  from  time  to  time  determined 
by  the  Commissioners  of  Her  Majesty's  Trea- 
sury, with  the  concurrence  of  the  Board  of 
Trade,  having  regard  to  the  receipts  and  ex- 
penditure of  the  Mercantile  Marine  Fund  under 
sections  three  and  four  of  this  Act. 

6.  The  Board  of  Trade  may,  if  they  think  fit, 
at  any  time  after  the  passing  of  this  Act, 
abolish  or  suspend  the  fees  payable  upon 
engagements  and  discharges  effected  before 
shipping  masters  in  pursuance  of  section  one 
hunored  and  twenty-five  of  the  Merchant 
Shipping  Act,  1854,  and  in  the  event  of  such 
abolition,  or  pending  such  suspension,  no 
deduction  shall  be  made  in  pursuance  of  section 
one  hundred  and  twenty-six  of  the  said  Act 
from  the  wages  of  any  person  engaged  or 
discharged. 

7.  The  accounts  of  the  mercantile  marine 
fund  shall  be  deemed  to  be  public  accounts 
within  the  meaning  of  section  thirty-three  of  the 
Exchequer  and  Audit  Departments  Act.  1866, 
and  -shall  be  examined  and  audited  accordingly. 

8.  Where  a  surveyor  appointed  under  the 
Merchant  Shipping  Acts,  1854  to  1876,  or  a  per- 
son employed  under  the  Passengers  Act,  1855, 
has  in  pursuance  of  section  thirty-nine  of  the 
Merchant  Shipping  Act,  1876,  received  during 
part  of  his  term  of  service  his  salary  out  of 
moneys  provided  by  Parliament,  his  service 
during  the  period  that  his  salary  was  paid  out 
of  moneys  provided  hj  Parliament,  and  his 
service  during  the  period  that  his  salary  was 
paid  out  of  the  Mercantile  Marine  Fund  shall 
be  reckoned  indifferently  as  the  same  service 
for  the  purpose  of  entitling  him  to  any  super- 
annuation allowance,  gratuity,  pension,  or  other 
allowance,  out  of  the  Mercantile  Marine  Fund. 

9.  Such  costs  and  expenses  of  and  incidental 
to  any  prosecution  for  a  felony  or  misde- 
meanour as  are  by  law  payable  out  of  any 
county  or  other  local  rate  shall,  where  such 
felony  or  misdemeanour  was  committed  within 
the  jurisdiction  of  the  Admiralty  of  England, 
be  paid  in  the  same  manner  and  subject  to  the 
same  regulations  as  if  such  felony  or  misde- 
meanour had  been  committed  in  the  county  in 
which  the  same  is  heard  and  determined,  or 
when  the  same  is  heard  and  determined  at  the 
Central  Criminal  Court  as  if  the  same  had  been 
committed  in  the  county  of  Middlesex,  and  all 
sums  properly  paid  out  of  any  county  or  other 
local  rate  in  respect  of  the  said  costs  and 
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expenses  shall  be  repaid  out  of  moneys  provided 
by  Parliament. 

The  expenses  under  section  two  hundred  and 
sixty-eight  of  the  Merchant  Shipping  Act,  1854, 
of  imprisoning  any  such  offender  as  therein 
mentioned  and  of  conveying  him  and  the 
witnesses  to  the  United  Kingdom,  or  to  such 
British  possession  as  mentioned  in  that  section, 
in  any  manner  other  than  in  the  ship  to  which 
they  respectively  belong,  shall,  where  not  paid 


as  part  of  the  costs  of  the  prosecntian,  he  pud 
out  of  moneys  provided  by  Parliament 

10.  The  Acts  in  the  Schedule  to  tiiis  Act 
shall  be  repealed  to  the  extent  in  the  third 
column  of  thai  Schedule  mentioned,  without 
prejudice  to  anything  done  or  suffered,  or  tny 
right  acquired  or  accrued  in  parenanoe  of  the 
enactments  hereby  repealed. 


-ooJOjoo- 


SCHEDULE. 


Enactments  bepealsb. 

A  description  or  citation  of  a  portion  of  an  Act  in  this  Schedule  is  inclusive  of  the  word 
section  or  other  part  first  and  last  mentioned,  or  otherwise  referred  to  as  forming  the  begiimiiig 
or  as  forming  the  end  of  the  portion  described  in  the  description  or  citation. 


Session  and  Chapter. 


7  Geo.  4.  c.  64. 


4  &  5  Will.  c.  36. 


7  &  8  Vict.  c.  2. 


17  &  18  Vict.  c.  104. 


39  &  40  Vict.  c.  80. 


40  &  41  Vict.  c.  44. 


Tide. 


Extent  of  BepetL 


An  Act  for  improving  the  ad- 
ministration of  crimmal  justice 
in  England. 

An  Act  for  establishing  a  new 
court  for  the  trial  of  offences 
committed  in  the  metropolis 
and  parts  adjoining. 

An  Act  for  the  more  speedy  trial 
of  offences  committed  on  the 
high  seas. 

The  Merchant  Shipping  Act, 
1864. 


The    Merchant    Shipping   Act, 
1876. 


The  Superannuation  (Mercantile 
Marine  Fund  Officers)  Act. 
1877. 


Section  twenty-seven. 


Section  twenty-two  from  "and 
"  that  it  shall  and  maj  be 
**  lawful  for  any  three  "to  the 
end  of  the  section. 

Section  one  from  "  and  it  shall 
**  be  lawful  for  the  court  to 
"  order,"  to  the  end  of  the 
section. 

Section  two  hundred  and  tin) 
from  "and  subject  to  the 
**  provision  herem-after  oon- 
"  tained "  to  the  end  of  the 
section. 

Section  two  hundred  ud 
eleven  from  "out  of  acy 
"  moneys  applicable  "  to  "for 
"  the  purpose." 

Section  two  hundred  ted 
sixty-eight  from  "and  the  a- 
"  pense  of  imprisoning*'  to  the 
end  of  the  section. 

Section  four  hundred  ai»i 
twenty-eight. 

Section  thirty-nine  from  the 
beginning  down  to  **  rested  in 
"  the  Board  of  Trade,"  v^ 
the  words  "  there  may  be  vti^ 
"  out  of  moneys  provided  hy 
"  Parliament  all  costs  and  coo- 
**  pensation  payable  bj  the 
"  £oard  of  Trade  in  poisuiicx 
"  of  this  Act." 

The  whole  Act. 
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Chap.  56. 
Electric  Lighting  Act^  1882. 


ABSTBAGT  OF  THE  ENACTMEZYTB. 

1.  Short  tiOe. 

2.  Application  of  Act. 

3.  Chanting  of  licensee  authorising  the  supply  of  electricUy. 
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An  Act  to  facilitate  and  regulate  the 
supply  of  Electricity  for  lighting  and 
other  purposes  in  Great  Britain  and 
Ireland.  (18th  August  1882.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as 
the  Electric  Lighting  Act,  1882. 

2.  The  provisions  of  this  Act  shall  apply  to 
every  local  authority,  company,  or  person  who 
may  by  this  Act  or  any  license  or  provisional 
order  granted  under  this  Act,  or  by  any 
special  Act  to  be  hereafter  passed,  be  autho- 
rised to  supply  electricity  within  any  area  (in 
this  Act  referred  to  as  **the  undertakers'') 
and  to  every  undertaking  so  authorised,  except 
so  far  as  may  be  expressly  provided  by  any 
such  special  Act ;  and  every  such  license,  pro- 
visional order,  and  special  Act,  is  in  this  Act 
included  in  the  expression  **  license,  order,  or 
special  Act.'* 

3.  The  Board  of  Trade  may  from  time  to 
time  license  any  local  authority  as  defined  by 
this  Act,  or  any  company  or  person,  to  supply 
electricity  under  this  Act  for  any  public  or 
private  purposes  within  any  area,  subject  to 
the  following  provisions : 

(1.)  The  consent  of  every  local  authority 
having  jurisdiction  within  the  area  or  any 
part  of  the  area  within  which  a  supply  is 
licensed  to  be  furnished  shall  be  required 
to  the  application  for  a  license,  which 
consent  such  local  authority  is  hereby 
authorised  to  give,  with  such  conditions 
(if  any)  as,  suhject  to  the  approval  of  the 
Board  of  Trade,  the  local  authority  may 
prescribe : 

(2.)  A  license  shall  be  for  any  period  not 
exceeding  seven  years,  but  may,  at  or 
after  the  expiration  of  such  license,  be 
renewed  from  time  to  time  for  a  like  period 
with  such  consent  as  above  mentioned 
upon  such  terms  and  conditions  as  the 
Board  of  Trad.e  may  determine. 

(3.)  **  Public  purposes  "  shall  mean  lighting 
any  street  or  any  place  belonging  to  or 
suDJect  to  the  control  of  the  local  authority, 
or  any  church  or  registered  place  of 
public  worship,  or  any  hall  or  Duilding 
belonging  to  or  subject  to  the  control  of 
any  public  authority,  or  any  public  theatre, 
but  shall  not  include  any  other  purpose 
to  which  electricity  may  be  applied : 


(4.)  "Private  purposes"  shall  include  a&y 
purposes  wluitever  to  which  electricity 
may  for  the  time  being  be  applicable,  Dot 
bein^  public  purposes,  except  the  trans, 
mission  of  any  telegram : 

(5.)  Every  local  authority,  company,  or 
person  applying  for  a  license  shall  pub* 
tish  notice  of  their  application  by  public 
advertisement  in  such  manner  and  in- 
cluding such  particulars  as  the  Board  of 
Trade  may  from  time  to  time  direct  or 
approve;  and  such  license  shall  not  be 
granted  by  the  Board  of  Trade  until  aft«r 
the  expiration  of  a  period  of  three  months 
from  the  date  of  the  first  publication  of 
such  advertisement,  nor  untU  opportanity 
has  been  given  to  all  parties  intereited  to 
make  representations  or  objections  to  the 
Board  of  Trade  with  reference  to  the 
application : 

(6.)  "No  application  for  a  license  shall  be 
made  by  any  local  authority  except  in 
pursuance  of  a  resolution  to  be  passed  at 
a  special  meeting  of  the  local  authority, 
and  such  special  meeting  shall  only  be 
held  after  one  month's  previous  notice  of 
the  same  and  of  the  purpose  thereof  has 
been  given  in  the  manner  in  which  notices^ 
of  meetings  of  suoh  local  authority  are 
usually  given : 

(7.)  A  license  may,  subject  to  the  provisiouii 
of  this  Act,  be  granted  to  a  local  authority 
authorising  them  to  supply  electricity 
within  any  area  although  the  same  or  some 
part  thereof  may  not  be  included  within 
their  own  district : 

(8.)  The  license  may  make  such  regulations 
as  to  the  limits  within  which  and  the  con- 
ditions under  which  a  supply  of  electricity 
is  to  be  compulsory  or  permissive,  and  ((ft 
enforcing  the  performance  by  the  licensees 

•  of  their  duties  in  relation  to  such  supply, 
and  for  the  revocation  of  the  license  where 
the  licensees  fail  to  perform  such  duties, 
and  generally  may  contain  sadi  i"^^* 
tions  and  conditions  as  the  Board  of  Tnk 
may  think  expedient. 

(9.)  Where  in  any  area  or  part  of  an  area  in 
which  any  undertakers  are  autJiorised  to 
supply  electricity  under  any  license  the 
undertakers  are  not  themselves  the  local 
authority,  the  license  may  contain  any 
provisions  and  restrictions  for  enabling 
the  local  authority  within  whose  jurisdic- 
tion such  area  or  part  of  an  area  may  be  to 
exercise  any  of  the  powers  of  the  under- 
takers under  this  Act  with  respect  to  the 
breaking  up  of  any  street  repairable  by 
such  local  authori^  within  snch  area  of 
part  of  an  area,  and  the  alteration  of  the 
position  of  any  pipes  or  wires  being  under 
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each  street,  and  not  being  the  pipes  or 
wires  of  the  Undertakers,  on  behalf  and  at 
the  expense  of  the  Undertakers,  and  for 
limiting  the  powers  and  liabilities  of  the 
Undertakers  m  relation  thereto,  which  the 
Board  of  Trade  may  think  expedient. 

4.  The  Board  of  Trade  may,  from  time  to 
time,  by  provisional  order  authorise  any  local 
aathorii^,  company,  or  person  to  sapply  elec- 
tricity for  any  public  or  private  purposes 
within  any  area,  without  requiring  such  con- 
sents as  are  required  to  the  granting  a  license 
under  this  Act,  and  for  such  period,  whether 
limited  or  unlimited,  as  the  Board  of  Trade 
may  think  proper,  but  in  all  other  respects 
subject  to  the  like  provisions  as  in  the  last 
section  contained  with  respect  to  licenses,  and 
subject  also  to  the  following  provisions : — 

(1.)  No  provisional  order  shall  authorise  the 
supply  of  electricity  by  any  undertakers 
within  the  district  of  any  local  authority 
(not  being  themselves  the  undertakers), 
unless  notice  that  such  provisional  order 
has  been  or  is  intended  to  be  applied  for  has 
been  given  to  such  local  autnoril^  by  the 
applicants  in  such  manner  as  the  Boara  of 
Irade  may  direct  or  approve  on  or  before 
the  first  day  ef  July  in  the  year  in  which 
such  application  is  made ;  provided  that  in 
the  case  of  any  application  made  during 
the  present  year  such  notice  shall  be 
deemed  to  have  been  given  in  due  time  if 
the  same  is  given  within  one  month  after 
the  passing  of  this  Act : 

(2.)  The  Board  of  Trade  may  submit  to 
Parliament  for  confirmation  any  provi- 
sional order  granted  by  it  in  pursuance  of 
this  Act,  but  any  such  order  shall  be  of 
no  force  unless  and  until  it  is  confirmed  by 
Act  of  Parliament : 

(3.)  If,  while  the  Bill  confirming  any  such 
order  is  pending  in  either  House  of  Parlia- 
ment, a  petition  is  presented  against  any 
order  comprised  therein,  the  Bill,  so  far  as 
it  relates  to  such  order,  may  be  referred  to  a 
Select  Committee,  and  the  petitioner  shall 
be  allowed  to  appear  and  oppose  as  in  the 
case  of  private  Bills  : 

(4.)  Any  Act  confirming  any  provisional 
order  granted  in  pursuance  of  this  Act 
may,  on  the  application  of  the  undertakers 
thereby  authorised  to  supply  electricity, 
be  repealed,  altered,  or  amended  by  any 
subsequent  provisional  order  granted  by 
the  Board  of  Trade  and  confirmed  by 
Parliament. 

5.  The  Board  of  Trade  may  from  time  to 
time  make,  and  when  made  may  rescind,  alter, 
or  repeal  rules  in  relation  to  the  applications 


for  licenses  or  provisional  orders,  and  to  the 
payments  to  be  made  in  respect  thereof,  and  to 
the  publication  of  notices  and  advertisements, 
and  the  manner  in  which  and  the  time  within 
which  representations  or  objections  with  refe- 
rence to  any  application  are  to  be  made,  and 
to  the  holding  of  local  inquiries  in  such  cases 
as  they  may  think  it  advisable,  and  to  any 
other  matters  arising  under  this  Act. 

Any  rules  made  in  pursuance  of  this  section 
shall  be  deemed  to  be  within  the  powers  con- 
ferred by  this  Act,  and  shall  be  of  the  same 
force  as  if  enacted  in  this  Act,  and  shall  be 
judicially  noticed. 

Any  rules  made  in  pursaance  of  this  section 
shall  be  laid  before  Parliament  within  three 
weeks  after  they  are  made  if  Parliament  be 
then  sitting,  and  if  Parliament  be  nob  then 
sitting,  within  three  weeks  after  the  beginning 
of  the  next  session  of  Parliament. 

6.  The  undertakers  shall  be  subject  to  such 
regulations  and  conditions  as  may  be  inserted 
in  any  license,  order,  or  special  Act  affecting 
their  undertaking  with  regard  to  the  following 
matters : 

(a.)  The  limits  within  which  and  the  con- 
ditions under  which  a  supply  of  electricity 
is  to  be  compulsory  or  permissive ; 
(&.)  The  securing  a  regular    and    efficient 

supply  of  electricity ; 
(c.)  The  securing  the  safety  of  the  public 
from  personal  injury,  or    from    fire    or 
otherwise ; 
(d,)  The  limitation  of  the  prices  to  be  charged 

in  respect  of  the  supply  of  electricity ; 
(e.)  The  authorising  inspection  and  inquiry 
from  time  to  time  by  the  Board  of  Trade 
and  the  local  authority ; 
(/.)  The  enforcement  of  the  due  performance 
of  the  duties  of  the  undertakers  in  relation 
to  the  supply  of  electricity  by  the  impo- 
sition of  penalties  or  otherwise,  and  the 
revocation  of  the  license,  order,  or  special 
Act  where  the  undertakers  have,  in  the 
opinion  of  the  Board  of  Trade,  practicslly 
failed  to  carry  the  powers  granted  to  them 
into  effect  within  a  reasoni^le  time,  or  dis- 
continued the  exercise  of  such  powers  ;  and 
(g.)  Generally  with  regard  to  any  other  mat- 
ters in  connexion  with  the  undertakings. 
Provided  always,  that  the  Board  of  Trade 
may,  from  time  to  time,  make  such  regulations 
as  they  may  think  expedient  for  securing  the 
safety  of  the  public  from  personal  injury  or 
from  fire  or  otherwise,  and  may  from  time  to 
time  amend  or  repeal  any  regulations  which 
may  be  contained  in  any  such  license,  order,  or 
special  Act  in  relation  thereto ;  and  any  regu- 
lations so  made  or  amended  by  the  Board  of 
Trade  shall,  from  and  after  the  date  thereof, 


266 


STATUTES  OF  THE  REALM. 


[chap.  56. 


have  the  like  effect  in  every  respect  as  thongli 
they  had  been  originally  inserted  in  the  license, 
order,  or  special  Act  authorising  the  under- 
taking, and  every  regulation  so  repealed  shall, 
from  and  after  the  date  thereof,  be  repealed 
accordingly,  but  such  repeal  shall  not  affect 
any  liability  or  penalty  incurred  in  respect 
thereof  prior  to  the  date  of  such  repeal  or  any 
proceeding  or  remedy  which  might  have  been 
had  in  relation  thereto. 

Any  local  authority  within  any  part  of  whose 
district  electricity  is  authorised  to  be  supplied 
under  any  license,  order,  or  special  Act  may, 
in  addition  to  any  regulations  which  may  be 
made  under  the  preceding  provisions  of  this 
section  for  securmg  the  safety  of  the  public, 
from  time  to  time  make,  rescind,  alter,  or 
repeal  byelaws  for  further  securing  such 
safety;  and  there  may  be  annexed  to  any 
breach  of  such  byelaws  such  penalties  to  be 
recovered  in  a  summary  manner  as  they  mav 
think  necessary :  Provided  always,  that  no  such 
byelaws  shall  have  any  force  or  effect  unless 
and  until  they  have  been  confirmed  by  the 
Board  of  Trade  and  published  in  such  manner 
as  the  Board  of  Trade  may  direct. 

7.  Any  expenses  incurred  by  a  local  autho- 
rity under  this  Act,  and  not  otherwise  provided 
for,  including  any  expenses  incurred  in  con- 
nexion  with  the  obtaining  by  them,  or  any 
opposition  to  the  obtaining  by  any  other  local 
authority,  companv,  or  person,  of  any  license, 
order,  or  special  Act  under  this  Act,  may  be 
defrayed  out  of  the  local  rate  as  defined  in  the 
schedule  to  this  Act,  and  the  local  authority 
may  from  time  to  time  cause  such  rates  to  be 
levied  as  may  be  necessary  for  the  purpose  of 
defraying  such  expenses ;  provided  tnat  where 
such  local  authority  is  a  rural  sanitary  autho- 
rity such  expenses  shall  be  deemed  to  be 
special  expenses  within  the  meaning  of  the 
Public  Health  Act,  1875. 

8.  A  local  authority  authorised  to  supply 
electricity  by  any  license,  order,  or  special  Act 
may  from  time  to  time  borrow  money  on  such 
security,  with  such  consent  and  subject  to  such 
provisions  and  restrictions  with  respect  to 
Dorrowing  and  the  repayment  of  loans,  as  are 
in  the  schedule  to  this  Act  in  that  behalf 
mentioned,  and  the  money  so  borrowed  shall 
be  deemed  to  be  borrowed  under  the  enact- 
ments subject  to  the  provisions  and  restrictions 
of  which  it  is  borrowed,  and  the  accounts  of  all 
receipts  and  expenditure  by  the  local  authority 
in  pursuance  of  this  Act,  or  any  license,  order, 
or  special  Act,  shall  be  subject  to  such  audit  as 
is  in  the  said  schedule  in  that  behalf  mentioned : 
ProWded  always,  that  any  moneys  borrowed 
under  this  section  by  the  local  authority  of  any 


district  to  which  the  Local  Louis  Act,  1875, 
extends,  may,  if  it  is  thought  fit,  be  borrowed 
in  manner  provided  by  that  Act ;  and  in  the 
construction  of  the  said  Act  for  the  purposes  of 
this  Act,  the  expression  "prescribed"  me&m 
prescribed  by  any  conditions  imposed  by  the 
authority  whose  consent  is  required  to  borrow- 
ing under  this  section. 

Where  any  local  authority  is  authorised  bj 
any  Act  to  raise  any  money  which  thej  nuj 
be  empowered  to  borrow  for  certain  purposes 
by  the  issue  of  corporation  or  other  stock,  any 
money  which  a  local  authority  may  be  autho- 
rised to  borrow  under  this  section  may,  if  it  is 
thought  fit,  be  raised  by  them  by  the  i;»Qe  of 
such  stock  as  aforesaid. 

This  section  shall  not  apply  to  the  mayor, 
commonaliU^,  and  citizens  of  the  city  of  London 
or  to  the  Metropolitan  Board  of  Works,  except 
in  so  far  as  the  Metropolitan  Board  of  Works 
may  be  concerned  in  the  borrowing  of  any 
money  by  any  vestry  or  district  board. 

9.  The  undertakers  shall  on  or  before  the 
twenty-fifth  day  of  March  in  every  year  fill  up 
an  annual  statement  of  accounts  of  the  under- 
taking made  up  to  the  thirty-first  day  of 
December  then  next  preceding ;  and  such  state- 
ment shall  be  in  sucn  form  and  shall  contain 
such  particulars  and  shall  be  published  in  sncfa 
manner  as  may  from  time  to  time  be  prescribed 
in  that  behalf  by  the  Board  of  Trade. 

The  undertakers  shall  keep  copies  of  such 
annual  statement  at  their  omce,  and  sell  the 
same  to  any  applicant  at  a  price  not  exceeding 
one  shilling  a  copy. 

In  case  the  undertakers  make  default  in  com- 
plying with  the  provisions  of  this  section,  they 
shall  be  liable  to  a  penalty  not  exceeding  forty- 
shillings  for  each  day  during  which  such 
default  continues. 

10.  The  undertakers  may,  subject  to  and  in 
accordance  with  the  provisions  and  restrictions 
of  this  Act,  and  of  any  rules  made  by  the  Board 
of  Trade  in  pursuance  of  this  Act,  and  of  any 
license,  order,  or  special  Act  authorising  or 
affectine  their  undertaking,  and  for  the  pnrpoBe 
of  supplying  electricity,  acquire  such  lands 
by  agreement,  construct  such  works,  aoqiiire 
such  licenses  for  the  use  of  any  patented  or 
protected  processes,  inventions,  machinery,  ap- 
paratus, methods,  materials,  or  other  things 
enter  into  such  contracts,  and  generally  do  all 
such  acts  and  things  as  may  be  necessary  and 
incidental  to  such  supply. 

11.  Any  local  authority  who  have  obtained 
a  license,  order,  or  special  Act  for  the  snpi^y 
of  electricity,  may  contract  with  any  compaDy 
or  person  for  the  execution  and  maintoiance 
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of  any  works  needed  for  the  ptupOBes  of  such 
supply,  or  for  the  supply  of  electricity  within 
any  ai'ea  mentioned  in  Huch  license,  order,  or 
special  Act,  or  in  any  part  of  such  area ;  bat 
no  local  autborily,  company,  or  person  shall  by 
any  contract  or  assignment  transfer  to  any 
other  company  or  person  or  diyest  themselyes 
of  any  legal  powers  given  to  them,  or  any 
legal  liabilities  imposed  on  them  by  this  Act, 
or  by  any  license,  order,  or  special  Act,  without 
the  consent  of  the  Board  of  Trade. 

12.  The  provisions  of  the  following  Acts 
shall  be  incorporated  with  this  Act ;  that  is  to 
say, 

(1.)  The  Lands  Clauses  Acts,  except  the 
enactments  with  respect  to  the  purchase 
and  taking  of  lands  otherwise  than  by 
agreement,  and  except  the  enactments 
with  respect  to  the  entry  npcm  lands  by 
thepromoters  of  the  undertaking ;  and 
(2.)  Tne  provisions  of  the  Grasworks  Clauses 
Act,  1847,  with  respect  to  breaking  up 
streets  for  the  purpose  of  laying  pipes, 
and  with  respect  to  waste  or  misuse  of 
the  gas  or  injury  to  the  pipes  and  other 
works,  except  so  much  thereof  as  relates 
to  the  use  of  any  burner  other  than  such 
as  has  been  provided  or  approved  of  by  the 
undertakers;  and 
(3.)  Sections  thirty-eight  to  forty-two  in- 
clusive, and  sections  forty-five  and  forty- 
six,  of  the  Grasworks  Clauses  Act,  1871. 

For  the  purposes  of  this  Act,  in  the 
construction  of  all  the  enactments  in- 
corporated by  this  section  "the  special 
Act"  means  [this  Act  inclusive  of  any 
license,  order,  or  special  Act;  and  the 
"  promoters "  or  "  undertakers,"  and 
'*  the  undertaking,"  as  the  case  may  be, 
mean  the  imdertiScers  and  the  undertaking 
respectively  under  this  Act 

In  the  construction  of  the  said  Lands 
Clauses  Acts,  '*  land  "  indudes  easements 
in  or  relating  to  lands. 

In  the  construction  of  the  said  G-asworks 
Clauses   Act,    1847,  and   the  Gasworks 
Clauses  Acts,  1871,  the  said  Acts  shall  be 
construed  as  if  "gas"  meant    "electri- 
city," and  as  if  "pipe"  meant  electric 
line,  and  "  works  "  meant  "  works  "   as 
defined  by  this  Act,  and  as  if  "  the  limits 
of  the  special  Act "  meant  the  area  within 
which  the  undertakers  are  authorised  to 
supply  electricity  under  any  license,  order, 
or  special  Act. 
All   ofiences,    forfeitures,     penalties,    and 
damages  under  the  said  inconwrated  provi- 
sions of  the  said  Acts  or  any  of  them  may  be 
grosecuted  and  may  be  recovered  in  manner 
y  the  said  Acts  respectively  enacted  in  rela- 
tion thereto,  provided  that  sums  recoverable 


under  the  provisions  of  section  forty  of  the 
Gasworks  Clauses  Act,  1871,  shall  not  be  re- 
covered as  penalties,  but  may  be  recovered 
summarily  as  civil  debts. 

13.  Nothing  in  this  Act  or  in  any  Act  incor- 
porated therewith  shall  authorise  or  empower 
the  undertakers  to  break  up  any  street  which 
is  not  repairable  by  such  local  authority,  or 
any  railway  or  tramway,  without  the  consent 
of  the  authority,  company,  or  person  by  whom 
such  street,  railway,  or  tramway  is  repairable, 
unless  in  pursuance  of  special  powers  in  that 
behalf  inserted  in  the  license,  order,  or  specifj 
Act,  or  with  the  written  consent  of  the  Board 
of  Trade,  and  the  Board  of  Trade  shaU  not  in 
any  case  insert  any  such  special  powers  in  any 
license  or  provisional  order,  or  give  any  such 
consent  until  notice  has  been  given  to  such 
authority,  company,  or  person,  by  advertise- 
ment or  otherwise,  as  the  Board  of  Trade  may 
direct,  and  an  opportunity  has  been  given  to 
such  authority,  company,  or  person  to  state 
any  objections  they  may  have  thereto. 

14.  Notwithstanding  anything  in  this  Act  or 
in  any  Act  incorporated  therewith,  the  under- 
takers shall  not  be  authorised  to  place  any 
electric  line  above  ground,  along,  over,  or 
across  any  street,  without  the  express  consent 
of  the  local  authority,  and  the  local  authority 
may  require  the  unoertakers  to  forthwith  re- 
move any  electric  line  placed  by  them  con- 
trary to  the  provisions  of  this  section,  or  may 
themselves  remove  the  same,  and  recover  the 
expenses  of  such  removal  from  the  under- 
taKcrs  in  a  summary  manner ;  and  where  any 
electric  line  has  been  placed  above  ground  by 
the  undertakers  in  any  position,  a  court  of 
summary  jurisdiction,  upon  complaint  made, 
if  they  are  of  opinion  that  such  electric  line  is 
or  is  likely  to  become  dangerous  to  the  public 
safety,  may,  notwithstandinff  any  such  consent 
as  aforesaid,  make  an  oraer  directing  and 
authorising  the  removal  of  such  electric  line 
by  such  person  and  upon  such  terms  as  they 
may  think  fit. 

15.  Subject  to  the  provisions  of  this  Act  and 
of  the  license,  order,  or  special  Act  authorising 
them  to  supply  electricity,  and  to  any  byelaws 
made  under  tus  Act,  the  undertakers  may  alter 
the  position  of  any  pipes  or  wires  being  under 
any  street  or  place  authorised  to  be  broken  up 
by  them  whicn  may  interfere  with  the  exercise 
of  their  powers  under  this  Act,  on  previously 
making  or  securing  such  compensation  to  the 
owners  of  such  pipes  or  wires,  and  on  com- 
plying with  such  conditions  as  to  the  mode  of 
making  such  alterations  as  may  before  the 
commencement  of  such  alterations  be  agreed 
upon  between  the  undertakers  and  owners,  or 
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have  the  like  eflFect  in  every  respect  ae  though 
they  had  been  originally  inaertea  in  the  license, 
order,  or  special  Act  authorising  the  under- 
taking, and  every  regulation  so  repealed  shall, 
from  and  after  the  date  thereof,  be  repealed 
accordingly,  but  such  rej>eal  shall  not  affect 
any  liability  or  penalty  incurred  in  respect 
thereof  prior  to  the  date  of  such  repeal  or  any 
proceeding  or  remedy  which  might  have  been 
had  in  relation  thereto. 

Any  local  authority  within  any  part  of  w> 
district  electricity  is  authorised  to  be  but  ^ 
under  any  license,  order,  or  special  h 
in  addition  to  any  regulations  wlno' 
made  under  the  preceding  provis'  .ed 

section  for  securmgthe  safety  '  ^ition 

from  time   to  time  make,  re*^  .s. 

repeal    byelaws    for   furthc  ' ' 
safety ;  and   there   may  >  '       .ertakers  have 
breach  of  such  byelaws  jpon,  over,  along 

recovered  in  a  summar  .j^reon  having  power 
think  necessary :  Pro*  :-^ot  other  works  upon 
byelaws  shall  havp  ^^^near  such  canal,  con- 
and  until  they  h  'i'%  or  work  on  such  land, 
Board  of  Trade  ,.:;  I  ^  the  works  of  the  under- 
as  the  Board        ':y^g  »  communication  for  the 

• '  *^  of  vessels  with  or  without 

7.  Any     ^^.''f^/'^^  dock,  basin  or  other  work, 

rity  un-'     <^€^^-or  if  ^^^  business  of  such  dock, 

for,  ir       r^^'^  i^fiork  is  interfered  with  by  reason 

nex?        y^^aeDce  of  any  such  works  of  the 

op*        M'^'i'^ihen  the  undertakers  at  the  request 

a  'i^^on,  *o^  ^^  having  reasonable  facili- 

j^Sed  them  by  him  for  placing  works 

Aff'^^h  dock,  basin  or  other  work,  under, 

'^fl^  over,  along  or  across  land  belonging  to 

Hh^^eT  his  control,  shall  remove  and  place 

0f  .^%ork  accordingly.    If  any  dispute  arises 

ii'^jLen  the  undertakers  and  such  person  as  to 

K^^ilities  to  be  afforded  to  the  undertakers, 

^afl  to  the  direction  in  which  the  works  are  to 

ff  placed*  it  shall  be  determined  by  arbitration. 

17.  In  the  exercise  of  the  powers  in  relation 
to  the  execution  of  works  given  them  under 
this  Act,  or  any  license,  order,  or  special  Act, 
the  undertakers  shall  cause  as  little  detriment 
and  inconvenience  and  do  as  little  damage  as 
may  be,  and  shall  make  full  compensation  to 
all  bodies  and  persons  interested  for  all  damage 
sustained  by  tnem  by  reason  or  in  consequence 
of  the  exercise  of  such  powers,  the  amount  and 
application  of  such  compensation  in  case  of 
difference  to  be  determined  by  arbitration. 

18.  The  undertakers  shall  not  be  entitled  to 
prescribe  any  special  form  of  lamp  or  burner 
to  be  used  by  any  company  or  person,  or  in  any 
way  to  control  or  interfere  with  the  manner  in 
which  electricity  supplied  by  them  under  this 
Act,  and  any  license,  order,  or  special  Act  is 


y^ 


district  to  wh»  ^         ^  ^  that  no  local  anthoniy, 

extends,  m*;'    /       ,  shall  be  at  liberty  to  use 

in  manner//    y      ,#>   or  burner  or  to  use  the 

oonstrr  '^^    ^      ^ed  to  them  for  any  purposes, 

this     /  '*  ^         it  in  any  manner  so  as  to  unduly 

pr^  /'•   ,'      ly  interfere  with  the   supply  of 

P     .  '  supplied  to  any  other  local  authority, 

..'  -  ,  or  person  by  the  undertakers,  and  if 

,pute  or  difference  arises  between  the 

cakers  and  any  local  authority,  company, 

^rson  entitled  to  be  supplied  with  electricity 

'   jder  this  Act,  or  any  license,  order,  or  special 

Act,  as  to  the  matters  aforesaid,  such  dispateor 

difference  shall  be  determined  by  arbitration. 

19.  Where  a  supply  of  electricity  is  pro?ided 
in  any  part  of  an  area  for  private  purposes, 
then,  except  in  so  far  as  is  otherwise  provided 
by  the  terms  of  the  license,  order,  or  special 
Act  authorising  such  supplv,  every  company 
or  person  within  that  part  of  the  area  shall,  on 
application,  be  entitled  to  a  supply  on  the 
same  terms  on  which  any  other  compsny  or 
person  in  such  part  of  the  area  is  entitled 
under  similar  circumstances  to  a  correspondiog 
supply. 

20.  The  undertakers  shall  not,  in  making 
any  agreements  for  a  supply  of  electricity,  show 
any  undue  preference  to  any  local  authority, 
company,  or  person,  but,  save  as  aforesaid, 
they  may  make  such  charges  for  the  supply  of 
clecti'icity,  as  may  be  agreed  upon,  not  ex- 
ceeding the  limits  of  price  imposed  by  or  in 
pursuance  of  the  license,  order,  or  special  Ad 
authorising  them  to  supply  electricity. 

21.  If  any  local  authority,  company,  or 
person  neglect  to  pay  any  charge  for  eiectiidty 
or  any  other  sum  due  from  them  to  the  under- 
takers in  respect  of  the  supply  of  electricity  to 
such  local  authority,  company,  or  person,  (he 
undertakers  may  cut  off  such  supply,  and  for 
that  purpose  may  cut  or  disconnect  any  electric 
lino  or  other  work  through  which  electridiy 
may  be  supplied,  and  may,  until  sudi  change 
or  other  sum,  together  with  any  expenses  in- 
curred by  the  undertakers  in  catting  off  snch 
supply  of  electricity  as  aforesaid,  are  folly 
paiQ,  but  no  longer,  discontinue  the  supply  d 
electricity  to  such  local  authority,  company. 
or  person. 

22.  Any  person  who  unlawfaHy  and  mali- 
ciously cuts  or  injures  any  electric  line  or  work 
with  intent  to  cut  off  any  supply  of  electricity 
shall  be  guilty  of  felony,  and  be  liable  to  l^ 
kept  in  penal  servitude  for  any  term  not  f  i- 
ceeding  five  years,  or  to  be  imprisoned  with  or 
without  hara  labour^  for  any  term  not  exceed- 
ing two  years ;  but  nothing  in  this  section  sbdl 
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person  from  any  proceeding  for  any 

'"^h  is  pnnishable  under  any  other 

his  Act,  or  under  any  other  Act, 

w,  80  that  no  person  be  punished 

<i  offence. 

o  maliciously  or  fraudu- 

*.o  be  wasted  or  diverted, 

electricity    shall    be 

i  punishable  accord- 


*     *  '«  y  the  undertakers 

Jk  -d  enter  any  premises 

*  or  has  been  supplied  by 

.  order  to  inspect  the  electric 
...ccumulators,   fittings,  works, 
lis  for  the  supply  of  electricity 
^  to  the  Undertakers,  and  for  the  pnr- 
oi  ascertaining  the  quantity  of  electricity 
^nsumed  or  supplied,  or  where  a  supply  of 
electricity  is  no  longer  required,  or  where  the 
undertakers  are  authorised  to  take  away  and 
cut  off  the  supply  of  electricity   from    any 
premises,   for  the  purpose  of  removing  any 
electric  lines,  accumulators,  fittings,  works,  or 
apparatus  belonging  to  the  undertakers,  re- 
pairing all  damage  caused    by  such    entry, 
inspection,  or  removal. 

25.  Where  any  electric  lines,  meters,  accu- 
mulators, fittings,  works,  or  apparatus  belong- 
ing to  the  undertakers  are  placed  in  or  upon 
any  premises  not  being  in  the  possession  of 
the  undertakers  for  the  purpose  of  supplying 
electricity  under  this  Act,  or  any  license, 
order,  or  special  Act,  such  electric  lines, 
meters,  accumulators,  fittings,  works,  or  appa- 
ratus shall  not  be  subject  to  distress  or  to  the 
landlord's  remedy  for  rent  of  the  premises 
where  the  same  may  be,  nor  to  be  taken  in  exe- 
cntion  under  any  process  of  a  court  of  law  or 
equity,  or  any  proceedings  in  bankruptcy 
against  the  person  in  whose  possession  the 
same  may  be. 

26.  No  alteration  in  any  telegraph  line  of 
the  Postmaster-General  shall  be  made  by  the 
undertakers  except  subject  to  the  provisions  of 
the  Telegraph  Act,  1878. 

The  undertakers  shall  not  in  the  exercise  of 
the  powers  conferred  by  this  Act,  or  by  any 
license,  order,  or  special  Act,  lay  down  any 
electric  line  or  do  any  other  work  for  the 
supply  of  electricity  whereby  any  telegraphic 
line  of  the  Postmaster-General  is  or  may  be 
injuriously  affected,  and  before  any  such 
electric  line  is  laid  down  or  work  is  done 
within  ten  yards  of  any  part  of  a  telegraphic 
line  of  the  Postmaster-General    (other  than 


repairs  or  the  laying  of  connexions  with  mains 
where  the  direction  of  the  electric  lines  so 
laid  down  crosses  the  line  of  the  Postmaster- 
General  at  right  angles  at  the  point  of  shortest 
distance  and  continues  the  same  for  a  distance 
of  six  feet  on  each  side  of  such  point)  the 
undertakers  or  their  agents  not  more  than 
twenty-eight  nor  less  than  seven  clear  days 
before  commencing  such  work  shall  give 
written  notice  to  the  Postmaster-General 
specifying  the  course  and  natare  of  the  work, 
including  the  gauge  of  any  electric  lines,  and 
the  undertakers  and  their  agents  shall  con- 
form with  such  reasonable  requirements  either 
general  or  special  as  may  from  time  to  time  be 
made  by  the  Postmaster-Genera]  for  the  pur- 
pose of  preventing  any  telegraphs  of  the  Post- 
master-General from  being  injuriously  affected 
by  the  said  work. 

Any  difference  which  arises  between  the 
Postmaster- General  and  the  undertakers  or 
their  agents  with  respect  to  any  requirements 
so  made,  shall  be  determined  by  arbitration. 

In  the  event  of  any  contravention  of  or 
wilful  non-compliance  with  this  section  by  the 
undertakers  or  their  agents  the  undertakers 
shall  bo  liable  to  a  fine  not  exceeding  ten 
pounds  for  every  day  during  which  such  con- 
travention or  non-compliance  continues,  or,  if 
the  telegraphic  communication  is  wilfully 
interrupted,  not  exceeding  fifty  pounds  for 
every  dav  on  which  such  interruption  continues. 

Provided  that  nothing  in  this  section  shall 
subject  the  undertakers  or  their  agents  to  a 
fine  under  this  section,  if  they  satisfy  the  court 
having  cognizance  of  the  case  that  the  imme- 
diate execution  of  the  work  was  required  to 
avoid  an  accident,  or  otherwise  was  a  work  of 
emergency,  and  that  they  forthwith  served  on 
the  postmaster  or  sub-postmaster  of  the  postal 
telegraph  office  nearest  to  the  place  where  the 
work  was  done  a  notice  of  the  execution 
thereof,  stating  the  reason  for  executing  the 
same  without  previous  notice. 

For  the  purposes  of  this  section  a  telegraphic 
line  of  the  Postmaster-Gkneral  shall  be  deemed 
to  be  injuriously  affected  by  a  work  if  tele- 
fpraphic  commxmication  by  means  of  such  line 
IS,  whether  through  induction  or  otherwise,  in 
any  manner  affected  by  such  work,  or  by  any 
use  made  of  such  work. 

For  the  purposes  of  this  section,*  and  subject 
as  therein  provided,  sections  two,  seven,  eight, 
nine,  ten,  eleven,  and  twelve  of  the  Telegraph 
Act,  1878,  shall  be  deemed  to  be  incorporated 
with  this  Act,  as  if  the  undertakers  were  under- 
takers within  the  meaning  of  those  sections, 
without  prejudice  nevertheless  to  any  opera- 
tion whicn  the  other  sections  of  the  said  Act 
would  have  had  if  this  section  had  not  been 
enacted. 
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27.  Where  any  undertakers  are  authorised 
by  a  provisional  order  or  special  Act  to  supply 
electricity  within  any  area,  any  local  autho- 
rity within  whose  jurisdiction  such  area  or  any 
part  thereof  is  situated  may»  within  six  months 
after  the  expiration  of  a  period  of  twenty- one 
years,  or  such  shorter  period  as  is  specified  in 
that  behalf  in  the  application  for  the  provi- 
sional order  or  in  the  special  Act,  from  the 
date  of  the  passing  of  the  Act  confirming  such 
provisional  order,  or  of  such  special  Act,  and 
within  six  months  after  the  expiration  of  every 
subsequent  period  of  seven  years,  or  such 
shorter  period  as  is  specified  in  that  behalf  in 
the  application  for  the  provisional  order  or  in 
the  special  Act,  by  notice  in  writing  require 
such  undertakers  to  sell,  and  thereupon  such 
undertakers  shall  sell  to  them  their  under- 
taking, or  so  much  of  the  same  as  is  within 
such  jurisdiction,  upon  terms  of  paying  the 
then  value  of  all  lands,  buildings,  works, 
materials,  and  plant  of  such  undertakers  suit- 
able to  and  used  by  them  for  the  purposes  of 
their  undertaking  within  such  jurisdiction, 
such  value  to  be  in  case  of  difference  deter- 
mined by  arbitration :  Provided  that  the  value 
of  such  lands,  buildings,  works,  materials,  and 
plant  shall  be  deemed  to  be  their  fair  market 
value  at  the  time  of  the  purchase,  due  regard 
being  had  to  the  nature  and  then  condition  of 
such  buildings,  works,  materials,  and  plant, 
and  to  the  state  of  repair  thereof,  ana  the 
suitability  of  the  same  to  the  purposes  of  the 
undertaking,  and,  where  a  part  only  of  the 
undertaking  is  purchased,  to  any  loss  occa- 
sioned by  severance ;  but  without  any  addition 
in  respect  of  compulsory  purchase  or  of  good- 
will or  of  any  profits  which  may  or  might 
have  been  or  be  made  from  the  undertaking, 
or  of  any  similar  considerations.  The  Board 
of  Trade  may  determine  any  other  questions 
which  may  arise  in  relation  to  such  purchase 
and  may  fix  the  date  from  which  such  purchase 
is  to  take  effect,  and  from  and  after  the  date 
so  fixed,  or  such  other  date  as  may  be  agreed 
upon  between  the  parties,  all  lands,  buildings, 
works,  materials,  and  plant  so  purchased  as 
aforesaid  shall  vest  in  the  local  authority 
which  has  made  the  purchase,  freed  from  any 
debts,  mortgages,  or  similar  obligations  of 
such  undertakers  or  attaching  to  the  under- 
taking, and  the  powers  of  such  undertakers  in 
relation  to  the  supply  of  electricity  under  this 
Act  or  such  provisional  order  or  special  Act  as 
aforesaid  within  such  area  or  part  thereof  as 
aforesaid  shall  absolutely  cease  and  determine, 
and  shall  vest  in  the  local  authority  aforesaid. 

28.  Where  any  matter  is  by  this  Act,  or  any 
lioense,  order,  or  special  Act,  directed  to  be 
determined  by  arbitration,  such  matter  shall, 


except  as  otherwise  expressly  provided,  be 
determined  by  an  engineer  or  other  fit  penon 
to  be  nominated  as  arbitrator  bv  ihe  Board  of 
Trade  on  the  application  of  either  part^r,  and 
the  expenses  of  the  arbitration  shall  be  borne 
and  paid  as  the  arbitrator  directs. 

Any  license  or  provisional  order  granted 
under  this  Act  shall  be  deemed  to  be  a  special 
Act  within  the  meaning  of  the  Board  of  Trade 
Arbitrations,  &o.,  Act,  1874. 

29.  Where  a  supply  of  electricity  is  autho- 
rised in  any  area  oy  any  license,  order,  or 
special  Act,  and  a  supplv  of  gas  by  any  gas 
undertakers  is  also  authorised  within  socfa 
area  or  any  part  thereof  by  any  provifdonal 
order  or  special  Act  under  the  provisioos  of 
which  such  gas  undertakers  are  under  anj 
general  or  limited  obligation  to  supply  gis 
upon  demand,  the  Board  of  Traae  may, 
upon  the  application  of  such  gas  undertakers, 
inquire  into  the  circumstances  of  the  case, 
and  if  they  are  satisfied  that  any  specified 
part  of  such  area  is  sufficiently  supplied  with 
electric  light,  and  that  the  supply  of  gas  in 
such  speciSed  part  has  ceased  to  be  zemnnera- 
tive  to  the  gas  undertakers,  and  that  it  is  just 
that  such  gas  undertakers  should  be  reliered 
from  the  obligation  to  supply  gas  upon  demand 
as  aforesaid,  the  Board  of  Trade  may  in  their 
discretion  make  an  order  relieving  the  gas 
undertakers  from  such  obligation,  within  such 
specified  part  of  such  area,  eioher  wholly  or  in 
part,  and  upon  such  terms  and  conditions  as 
they  may  tnink  proper ;  and  from  and  after 
the  date  of  such  order  such  gas  undertakers 
shall  be  so  relieved  accordingly.  All  expenses 
of  the  Board  of  Trade  in  connexion  with  any 
such  inquiry  or  order  shall  be  borne  and  paid 
by  the  ^as  undertakers  upon  whose  applicar 
tion  the  inquiry  or  order  was  made. 

80.  Not  later  than  the  first  day  of  Jnlyia 
each  year  the  Board  of  Trade  shall  lay  before 
both  Houses  of  Parliament  a  report  respecting 
the  applications  to  and  prooeedings  of  the 
Board  of  Trade  under  this  Act  during  the  yeir 
then  last  past. 

81.  In  this  Act,  unless  the  context  other* 
wise  requires,  the  expressions  *' local  aatho- 
rity"  and  "local  rate"  mean,  as  respects 
each  district  set  forth  in  the  first  column  of 
the  schedule  to  this  Act  annexed,  the  authority 
and  rate  mentioned  opposite  to  that  district 
in  the  second  and  third  columns  of  that 
schedule;  and  such  schedule,  and  the  notes 
appended  thereto,  shall  be  of  tilie  same  validity 
as  if  enacted  in  the  body  of  the  Act. 
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32.  In  this  Act,  uuless  the  context  other- 
wise requires — 

The  expression  "  electricity  "  means  electri- 
city, electric  current,  or  any  like  agency : 

The  expression  "electric  line"  means  a 
wire  or  wires,  conductor,  or  other  means 
used  for  the  purpose  of  conveying,  trans- 
mitting, or  distributing  electricity  with 
any  casing,  coating,  covering,  tube,  pipe, 
or  insulator  enclosing,  surrounding,  or 
supporting  the  same,  or  any  part  thereof, 
or  any  apparatus  connected  therewith  for 
the  purpose  of  conveying,  transmitting, 
or  distributing  electricity  or  electric  cur- 
rents: 

The  expression  "works  "  means  and  includes 
electric  lines,  also  any  buildings,  ma- 
chinery, engines,  works,  matters,  or 
things  of  whatever  description  required  to 
supply  electricity  and  to  carry  into  effect 
the  object  of  the  undertakers  under  this 
Act: 

The  expression  **  company  "  means  any  body 
of  persons  corporate  or  unincorporate : 

The  expression  "Lands  Clauses  Acts" 
means  the  Lands  Clauses  Consolidation 
Acts,  1845,  1860,  and  1869 : 

The  expression  "street "  includes  any  square, 
court,  or  alley,  highway,  lane,  road, 
thoroughfare,  or  pubuc  passage,  or  place, 
within  the  area  in  whicn  the  undertakers 
are  authorised  to  supply  electricity  by  this 
Act  or  any  license,  order,  or  special  Act : 

The  expression  "telegram"  has  the  same 
meanmg  as  in  the  Telegraph  Act,  1869. 

33.  Nothing  in  this  Act  shall  limit  or  inter- 
fere with  the  rights  of  any  owner,  lessee,  or 
occupier  of  any  mines  or  minerals  lying  under 
or  adjacent  to  any  road  along  or  across  which 
any  electric  line  shall  be  laid  to  work  such 
mines  and  minerals. 

34.  Nothing  in  this  Act  shall  exempt  the 
undertakers  or  their  undertaking  from  the 
provisions  of  any  general  Act  relating  to  the 
supply  of  electricity  which  may  be  passed  in 
this  or  any  future  session  of  Parliament. 

35.  Nothing  in  this  Act  or  in  any  license, 
order,  or  special  Act,  shall  affect  the  exclusive 
privileses  conferred  upon  the  Fostmaster- 
Gener^  by  the  Telegrapn  Act,  1869,  or  autho- 
rise or  enable  any  local  authority,  company, 


or  person  to  transmit  any  telegram  or  to  per- 
form any  of  the  incidental  services  of  receiv- 
ing, collecting,  or  delivering  telegrams,  or 
give  to  any  local  authority,  company,  or  per- 
son, any  power,  authority,  or.  facility  of  any 
kind  whatever,  in  connexion  with  the  trans- 
mission of  tele^ams,  or  the  performance  of 
any  of  the  incidental  services  of  receiving, 
collecting,  or  delivering  telegrams. 

As  to  Scotland. 

36.  This  Act  shall  apply  to  Scotland  with 
the  following  modifications : 

The  expression  "Lands  Clauses  Acts" 
means  the  Lands  Clauses  Consolidation 
(Scotland)  Acts,  1845  and  1860. 

The  expression  "simple  larceny"  means 
theft. 

The  expression  "  felony  "  means  a  high  crime 
and  offence. 

The  expression  ''public  purposes"  means 
lighting  any  street  or  any  place  belong- 
ing to  or  subject  to  the  control  of  any 
public  authority,  or  any  church  or  place 
of  public  worship,  or  any  hall  or  building 
belonging  to  or  subject  to  the  control  of 
any  public  authority,  or  any  public 
theatre,  but  shall  not  include  any  other 
purpose  to  which  electricity  may  be 
applied. 

The  expression  "  local  authority  "  means  as 
regards  streets  and  roads  the  authority 
having  the  control  of  the  streets  and 
roads. 

As  to  Ireland, 

37.  This  Act  shall  apply  to  Ireland  with  the 
following  modifications : 

Where  the  consent  of  the  grand  jury  of  any 
county  to  the  breaking  up  of  any  road  is 
required  under  this  Act,  such  consent  may 
be  signified  by  the  county  surveyor ;  and 
where  it  is  required  under  this  Act  that 
notice  should  be  given  by  the  Board  of 
Trade  to  the  grand  jury  of  any  county,  and 
an  opportunity  afforded  to  such  grand  jury 
to  state  objections,  such  notice  may  b>e 
given  to,  and  such  objections  may  be 
stated  by,  the  county  surveyor  on  behalf 
the  grand  jury : 

The  expression  "  Public  Health  Act.  1875," 
means  the  Public  Health  (Ireland)  Act, 
1878. 
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hftve  the  like  effect  in  eyery  respect  as  though 
they  had  been  originally  insertea  in  the  license, 
order »  or  special  Act  authorising  the  under- 
taking, and  every  regulation  so  repealed  shall, 
from  and  after  the  date  thereof,  be  repealed 
accordingly,  but  such  repeal  shall  not  affect 
any  liability  or  penalty  incurred  in  respect 
thereof  prior  to  the  date  of  such  repeal  or  any 
proceeding  or  remedy  which  might  have  been 
had  in  relation  thereto. 

Any  local  authority  within  any  part  of  whose 
district  electricity  is  authorised  to  be  supplied 
under  any  license,  order,  or  special  Act  may, 
in  addition  to  any  regulations  which  may  be 
made  under  the  preceding  provisions  of  this 
section  for  securmg  the  safety  of  the  public, 
from  time  to  time  make,  rescind,  alter,  or 
repeal  byelaws  for  further  securing  such 
suety;  and  there  may  be  annexed  to  any 
breach  of  such  byelaws  such  penalties  to  he 
recovered  in  a  summary  manner  as  they  may 
think  necessary :  Provided  always,  that  no  such 
byelaws  shall  have  any  force  or  effect  unless 
and  until  they  have  been  confirmed  by  the 
Board  of  Trade  and  published  in  such  manner 
as  the  Board  of  Trade  may  direct. 

7.  Any  expenses  incurred  by  a  local  autho- 
rity under  this  Act,  and  not  otherwise  provided 
for,  including  any  expenses  incurred  in  con« 
nexion  with  the  obtaining  by  them,  or  any 
opposition  to  the  obtaining  by  any  other  local 
authority,  company,  or  person,  of  any  license, 
order,  or  special  Act  under  this  Act,  may  be 
defrayed  out  of  the  local  rate  aa  defined  in  the 
schedule  to  this  Act,  and  the  locaJ  authority 
ma^  from  time  to  time  cause  such  rates  to  be 
levied  as  may  be  necessary  for  the  purpose  of 
defraying  such  expenses ;  provided  tnat  where 
such  local  authority  is  a  rural  sanitary  autho- 
rity such  expenses  shall  be  deemed  to  be 
special  expenses  within  the  meaning  of  the 
Public  Health  Act,  1875. 

8.  A  local  authority  authorised  to  supply 
electricity  by  any  license,  order,  or  special  Act 
may  from  time  to  time  borrow  money  on  such 
security,  with  such  consent  and  subject  to  such 
provisions  and  restrictions  with  respect  to 
Dorrowing  and  the  repayment  of  loans,  as  are 
in  the  schedule  to  tnis  Act  in  that  behalf 
mentioned,  and  the  money  so  borrowed  shall 
be  deemed  to  be  borrowed  under  the  enact- 
ments subject  to  the  provisions  and  restrictions 
of  which  it  is  borrowed,  and  the  accounts  of  all 
receipts  and  expenditure  by  the  local  authority 
in  pursuance  of  this  Act,  or  any  license,  order, 
or  special  Act,  shall  be  subject  to  such  audit  as 
is  in  the  said  schedule  in  that  behalf  mentioned : 
Provided  always,  that  any  moneys  borrowed 
under  this  section  by  the  local  authority  of  any 


district  to  which  the  Local  Loans  Act,  1875, 
extends,  may,  if  it  is  thought  fit,  be  borrowed 
in  manner  provided  by  that  Act ;  and  in  the 
construction  of  the  said  Act  for  the  purposes  of 
this  Act,  the  expression  "prescribed"  meao^ 
prescribed  by  any  conditions  imposed  by  the 
authority  whose  consent  is  required  to  borrow- 
ing under  this  section. 

Where  any  local  authority  is  authorised  bj 
any  Act  to  raise  any  money  which  they  may 
be  empowered  to  borrow  for  certain  purposes 
by  the  issue  of  corporation  or  other  stock,  anj 
money  which  a  local  authority  may  be  autho- 
rised to  borrow  under  this  section  may,  if  it  is 
thought  fit,  be  raised  by  them  by  the  issue  of 
such  stock  as  aforesaid. 

This  section  shall  not  apply  to  the  mayor, 
commonalty,  and  citizens  of  the  city  of  London 
or  to  the  Metropolitan  Board  of  Works,  except 
in  BO  far  as  the  Metropolitan  Board  of  WorL 
may  be  concerned  in  the  borrowing  of  any 
money  by  any  vestry  or  district  board. 

9.  The  undertakers  shall  on  or  before  the 
twenty-fifth  day  of  March  in  every  year  fill  ap 
an  annual  statement  of  accounts  of  the  under- 
taking made  up  to  the  thirty-first  day  of 
December  then  next  preceding ;  and  such  state- 
ment shall  be  in  sucn  form  and  shall  contaiii 
such  particulars  and  shall  be  published  La  such 
manner  as  may  from  time  to  time  be  prescribed 
in  that  behalf  by  the  Board  of  Trade. 

The  undertakers  shall  keep  copies  of  8ach 
annual  statement  at  their  omce,  and  sell  the 
same  to  any  applicant  at  a  price  not  exceeding 
one  shilling  a  copy. 

Li  case  the  undertakers  make  default  in  com- 
plying with  the  provisions  of  this  section,  thej 
shall  be  liable  to  a  penalty  not  exceeding  fortj- 
shillings  for  each  day  during  which  soch 
default  continues. 

10.  The  undertakers  ma^,  subject  to  and  in 
accordance  with  the  provisions  and  restrictions 
of  this  Act,  and  of  any  rules  made  by  the  Board 
cf  Trade  in  pursuance  of  this  Act,  and  of  any 
license^  order,  or  special  Act  authorising  or 
afi^ectins  their  undertaking,  and  for  the  purpose 
of  supplying  electricity,  acquire  such  lands 
by  agreement,  construct  such  works,  acquire 
such  licenses  for  the  use  of  any  patented  eg 
protected  processes,  inventions,  machinery,  ap- 
paratus, methods,  materials,  or  other  things, 
enter  into  such  contracts,  and  generally  do  aU 
such  act«  and  things  as  may  be  neoessaiy  and 
incidental  to  such  supply. 

11.  Any  local  authority  who  have  obtuned 
a  license,  order,  or  special  Act  for  the  snpply 
of  electricity,  may  contract  with  any  company 
or  person  for  the  execution  and  maintena&ce 
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of  anv  works  needed  for  the  pnrpoaes  of  suoh 
supply,  or  for  the  supply  of  electricity  within 
any  u-ea  mentioned  m  such  license,  order,  or 
special  Act,  or  in  any  part  of  each  area ;  bat 
no  local  antbority,  company,  or  person  shall  by 
any  contract  or  assignment  transfer  to  any 
other  company  or  person  or  divest  themselves 
of  any  legal  powers  given  to  them,  or  any 
legal  liabiUties  imposed  on  them  by  this  Act, 
or  by  any  license,  order,  or  special  Act,  without 
the  consent  of  the  Board  of  Trade. 

12.  The  provisions    of  the  following  Acts 
shall  be  incorporated  with  this  Act ;  that  is  to 

Bfty, 
(1.)  The  Lands  Clauses  Acts,  except  the 
enactments  with  respect  to  the  purchase 
and  taking  of  lands  otherwise  than  by 
agreement,  and  except  the  enactments 
with  respect  to  the  entrv  npon  lands  by 
thepromoters  of  the  undertaking ;  and 
(2.)  Tne  provisions  of  the  Gras works  Glauses 
Act,  1847,  with  respect  to  breaking  up 
streets  for  the  purpose  of  laying  pipes, 
and  with  respect  to  waste  or  misuse  of 
the  gas  or  injury  to  the  pipes  and  other 
works,  except  so  much  thereof  as  relates 
to  the  use  of  any  burner  other  than  such 
as  has  been  provided  or  approved  of  by  the 
undertakers;  and 
(3.)  Sections  thirty-eight  to  forty-two  in- 
clusive, and  sections  forty-five  and  forty- 
six,  of  the  (Gasworks  Clauses  Act,  1871. 

For  the  purposes  of  this  Act,  in  the 
construction  of  all  the  enactments  in« 
corporated  by  this  section  *'the  special 
Act"  means  .'this  Act  inclusive  of  any 
license,  order,  or  special  Act;  and  the 
*' promoters"  or  ''undertakers,"  and 
"  the  undertaking,"  as  the  case  may  be, 
mean  the  undert&ers  and  the  undertaking 
respectively  under  this  Act. 

In  the  construction  of  the  said  Lands 
Clauses  Acts,  "  land  "  includes  easements 
in  or  relating  to  lands. 

In  the  construction  of  the  said  G-asworks 
ClauBes   Act,     1847,  and    the  Gasworks 
Clauses  Acts,  1871,  the  said  Acts  shall  be 
construed  as  if ''gas"  meant    "electri- 
city," and  as  if  "  pipe "  meant  electric 
line,   and  "works"  meant  "works"   as 
defined  by  this  Act,  and  as  if  "  the  limits 
of  the  special  Act "  meant  the  area  within 
which  the  undertakers  are  authorised  to 
supply  electricity  under  any  license,  order, 
or  special  Act. 
All    offences,     forfeitures,     penalties,    aod 
damages  under  the  said  incorporated  provi- 
sions of  the  said  Acts  or  any  of  them  may  be 
prosecuted  and  may  be  recovered  in  manner 
by  the  said  Acts  respectively  enacted  in  rela- 
tion thereto,  provided  that  sums  recoverable 


nnder  the  provisions  of  section  forty  of  the 
Gasworks  Clauses  Act,  1871 ,  shall  not  be  re* 
covered  as  penalties,  but  may  be  recovered 
summarily  as  civil  debts. 

13.  Nothing  in  this  Act  or  in  any  Act  incor- 
porated therewith  shall  authorise  or  empower 
the  undertakers  to  break  up  any  street  which 
is  not  repairable  by  such  local  authority,  or 
any  railway  or  tramway,  without  the  consent 
of  the  authority,  company,  or  person  by  whom 
such  street,  railway,  or  tramway  is  repairable, 
unless  in  pursuance  of  special  powers  in  that 
behalf  inserted  in  the  license,  order,  or  special 
Act,  or  with  the  written  consent  of  the  Board 
of  Trade,  and  the  Board  of  Trade  shall  not  in 
any  case  insert  any  such  special  powers  in  any 
license  or  provisional  order,  or  give  any  such 
consent  until  notice  has  been  given  to  such 
authority,  company,  or  person,  by  advertise- 
ment or  otherwise,  as  the  Board  of  Trade  may 
direct,  and  an  opportunity  has  been  given  to 
such  authority,  company,  or  person  to  state 
any  objections  they  may  have  tnereto. 

14.  Notwithstanding  anything  in  this  Act  or 
in  any  Act  incorporated  therewith,  the  under- 
takers shall  not  be  authorised  to  place  any 
electric  line  above  ground,  along,  over,  or 
across  any  street,  without  the  express  consent 
of  the  local  authority,  and  the  local  authority 
may  require  the  imaertakers  to  forthwith  re- 
move any  electric  line  placed  by  them  con- 
trary to  the  provisions  of  this  section,  or  may 
themselves  remove  the  same,  and  recover  the 
expenses  of  such  removal  from  the  under- 
takers in  a  summary  manner ;  and  where  any 
electric  line  has  been  placed  above  ground  by 
the  undertakers  in  any  position,  a  court  of 
summary  jurisdiction,  upon  complaint  made, 
if  they  are  of  opinion  that  such  electric  line  is 
or  is  likely  to  become  dangerous  to  the  public 
safety,  may,  notwithstanding  any  such  consent 
as  aibresaid,  make  an  order  directing  and 
authorising  the  removal  of  such  electric  line 
by  such  person  and  upon  such  terms  as  they 
may  think  fit. 

15.  Subject  to  the  provisions  of  this  Act  and 
of  the  license,  order,  or  special  Act  authorising 
them  to  supply  electricity,  and  to  any  byelaws 
made  under  tlus  Act,  the  undertakers  may  alter 
the  position  of  any  pipes  or  wires  being  under 
any  street  or  place  authorised  to  be  broken  up 
by  them  which  may  interfere  with  the  exercise 
of  their  powers  under  this  Act,  on  previously 
making  or  securing  such  compensation  to  the 
owners  of  such  pipes  or  wires,  and  on  com- 
plying with  such  conditions  as  to  the  mode  of 
making  such  alterations  as  may  before  the 
commencement  of  such  alterations  be  agreed 
upon  between  the  undertakers  and  owners,  or 
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u  ca  se  of  difference  as  may  he  determined  in 
manner  prescribed  by  the  license  or  provisional 
order  authorising  the  undertakers  to  supply 
electricity,  or  where  no  such  manner  is  pre- 
scribed as  may  be  determined  by  arbitration, 
and  any  local  or  other  public  authority,  com- 
pany, or  person  may  in  like  manner  alter  the 
position  of  any  electric  lines  or  works  of  the 
undertakers,  being  under  any  such  street  or 
place  as  aforesaid,  which  may  interfere  with 
the  lawful  exercise  of  any  powers  vested  in  such 
local  or  other  public  authority,  company,  or 
person  in  relation  to  such  street  or  place, 
subject  to  the  like  provisions,  conditions,  and 
restrictions  as  are  in  this  section  contained 
with  reference  to  the  alteration  of  the  position 
of  any  pipes  or  wires  by  the  undertakers. 

16.  If  at  any  time  after  the  undertakers  have 
placed  any  works  under,  in,  upon,  over,  along 
or  across  any  canal,  any  person  having  power 
to  construct  docks,  basins  or  other  works  upon 
any  land  adjoining  to  or  near  such  canal,  con- 
structs any  dock,  basin  or  work  on  such  land, 
but  is  prevented  by  the  works  of  the  under- 
takers from  forming  a  communication  for  the 
convenient  passage  of  vessels  with  or  without 
masts  between  such  dock,  basin  or  other  work, 
and  such  canal ;  or  if  the  business  of  such  dock, 
basin  or  other  work  is  interfered  with  by  reason 
or  in  consequence  of  any  such  works  of  the 
undertakers,  then  the  undertakers  at  the  request 
of  such  person,  and  on  having  reasonable  facili- 
ties afforded  them  by  him  for  placing  works 
round  such  dock,  basin  or  other  work,  under, 
in,  upon,  over,  along  or  across  land  belonging  to 
or  under  his  control,  shall  remove  and  place 
their  work  accordingly.  If  any  dispute  arises 
between  the  undertakers  and  such  person  as  to 
the  facilities  to  be  afforded  to  the  undertakers, 
or  as  to  the  direction  in  which  the  works  are  to 
be  placed^  it  shall  be  determined  by  arbitration. 

17.  In  the  exercise  of  the  powers  in  relation 
to  the  execution  of  works  given  them  under 
this  Act,  or  any  license,  order,  or  special  Act, 
the  undertakers  shall  cause  as  little  detriment 
and  inconvenience  and  do  as  little  damage  as 
may  be,  and  shall  make  full  compensation  to 
all  bodies  and  persons  interested  for  all  damage 
Bust&ined  by  tnem  by  reason  or  in  consequence 
of  the  exercise  of  such  powers,  the  amount  and 
application  of  such  compensation  in  case  of 
difference  to  be  determined  by  arbitration. 

18.  The  undertakers  shall  not  be  entitled  to 
prescribe  any  special  form  of  lamp  or  burner 
to  be  used  by  any  company  or  person,  or  in  any 
way  to  control  or  interfere  with  the  manner  in 
which  electricity  supplied  by  them  under  this 
Act,  and  any  licensey  order,  or  special  Act  is 


used :  Provided  always  that  no  local  authority, 
company,  or  person  shall  be  at  liberty  to  use 
any  form  of  lamp  or  burner  or  to  use  the 
electricity  supplied  to  them  for  any  purposes, 
or  to  deal  with  it  in  any  manner  so  as  tonndolj 
or  improperly  interfere  with  the  supply  of 
electricity  supplied  to  any  other  local  authority, 
company,  or  person  by  the  undertakers,  and  if 
any  dispute  or  difference  arises  between  the 
undertakers  and  any  local  authority,  company, 
or  person  entitled  to  be  supplied  wiUi  electricity 
under  this  Act,  or  any  license,  order,  or  special 
Act,  as  to  the  matters  aforesaid,  such  dispute  or 
difference  shall  be  determined  by  arbitration. 

19.  Where  a  supply  of  electricity  is  provided 
in  any  part  of  an  area  for  private  puTposes, 
then,  except  in  so  far  as  is  otherwise  provided 
by  the  terms  of  the  license,  order,  or  special 
Act  authorising  such  supply,  every  oompany 
or  person  within  that  part  of  the  area  shall,  on 
application,  be  entitled  to  a  supply  on  the 
same  terms  on  which  any  other  company  or 
person  in  such  part  of  the  area  is  entitled 
under  similar  circumstances  to  a  corresponding 
supply. 

20.  The  undertakers  shall  not,  in  making 
any  agreements  for  a  supply  of  electricity,  show 
any  undue  preference  to  any  local  authority, 
company,  or  person,  but,  save  as  aforesaid, 
they  may  make  such  charges  for  the  supply  of 
electricity,  as  may  be  agreed  upon,  not  ex* 
ceeding  the  limits  of  price  imposed  by  or  in 
pursuance  of  the  license,  order,  or  special  Act 
authorising  them  to  supply  electricity. 

21.  If  any  local  authority,  company,  or 
person  neglect  to  pay  any  charge  for  electricitj 
or  any  other  sum  due  from  them  to  the  under- 
takers in  respect  of  the  supply  of  electricity  to 
such  local  authority,  company,  or  person,  the 
undertakers  may  cut  off  such  supply,  and  for 
that  purpose  may  cut  or  disconnect  anv  electric 
line  or  other  work  through  which  electricity 
may  be  supplied,  and  may,  until  such  charge 
or  other  sum,  together  with  any  expenses  in- 
curred by  the  undertakers  in  cutting  off  snch 
supply  of  electricity  as  aforesaid,  are  fully 
paia,  but  no  longer,  discontinue  tJie  supply  of 
electricity  to  such  local  authority,  company, 
or  person. 

22.  Any  person  who  unlawfully  and  mali- 
ciously cuts  or  injures  any  electric  line  or  wo^ 
with  intent  to  cut  off  any  supply  of  electricity 
shall  be  guilty  of  felony,  ana  be  liable  to  be 
kept  in  penal  servitude  for  any  term  not  ex- 
ceeding five  years,  or  to  be  imprisoned  with  or 
without  hard  labour,  for  any  term  not  exceed- 
ing two  years ;  but  nothing  in  this  section  shall 
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exempt  a  person  from  any  proceeding  for  any 
offence  wnicb  is  punishable  under  any  other 
provision  of  this  Act,  or  nnder  any  other  Act, 
or  at  common  law,  bo  that  no  person  be  punished 
twice  for  the  same  offence. 

28.  Any  person  who  maliciously  or  fraudu- 
lently abstracts,  causes  to  be  wasted  or  diverted, 
consumes,  or  uses  any  electricity  shall  be 
guilty  of  simple  larceny  and  punishable  accord- 
ingly. 

24.  Any  officer  appointed  by  the  undertakers 
may  at  all  reasonable  times  enter  any  premises 
to  which  electricity  is  or  has  been  supplied  by 
the  Undertakers,  in  order  to  inspect  the  electric 
lines,  meters,  accumulators,  fittings,  works, 
and  apparatus  for  the  supply  of  electricity 
belonging  to  the  Undertakers,  and  for  the  pur- 
pose of  ascertaining  the  quantity  of  electricity 
consumed  or  supplied,  or  where  a  supply  of 
electricity  is  no  longer  required,  or  where  the 
undertakers  are  authorised  to  take  away  and 
cat  oft'  the  supply  of  electricity  from  any 
premises,  for  the  purpose  of  removing  any 
electric  lines,  accumulators,  fittings,  works,  or 
apparatus  belonging  to  the  undertakers,  re- 
pairing all  damage  caused  by  such  entry, 
inspection,  or  removal. 

25.  Where  any  electric  lines,  meters,  accu- 
mulators, fittings,  works,  or  apparatus  belong- 
ing to  the  undertakers  are  placed  in  or  upon 
any  premises  not  being  in  the  possession  of 
the  undertakers  for  the  purpose  of  supplying 
electricity  under  this  Act,  or  any  license, 
order,  or  special  Act,  such  electric  lines, 
meters,  accumulators,  fittings,  works,  or  appa- 
ratus shall  not  be  subject  to  distress  or  to  the 
landlord's  remedy  for  rent  of  the  premises 
where  the  same  may  be,  nor  to  be  taken  in  exe- 
cntion  under  any  process  of  a  court  of  law  or 
efjuity,  or  any  proceedings  in  bankruptcy 
against  the  person  in  whose  possession  the 
same  may  be. 

26.  No  alteration  in  any  telegraph  line  of 
the  Postmaster-Greneral  shall  be  made  by  the 
undertakers  except  subject  to  the  provisions  of 
the  Telegraph  Act,  1878. 

The  undertakers  shall  not  in  the  exercise  of 
the  powers  conferred  by  this  Act,  or  by  any 
license,  order,  or  special  Act,  lay  down  any 
electric  line  or  do  any  other  work  for  the 
supply  of  electricity  whereby  any  telegraphic 
line  of  the  Postmaster-General  is  or  may  be 
injarioualy  afieoted,  and  before  any  such 
electric  Ime  is  laid  down  or  work  is  done 
within  ten  yards  of  any  part  of  a  telegraphic 
line  of  the  Fostmaster-tteneral    (other  than 


repairs  or  the  laying  of  connexions  with  mains 
where  the  direction  of  the  electric  lines  so 
laid  down  crosses  the  line  of  the  Postmaster- 
General  at  right  angles  at  the  point  of  shortest 
distance  and  continues  the  same  for  a  distance 
of  six  feet  on  each  side  of  such  point)  the 
undertakers  or  their  agents  not  more  than 
twenty-eight  nor  less  than  seven  clear  days 
before  commencing  such  work  shall  give 
written  notice  to  the  Postmaster- General 
specifying  the  course  and  nature  of  the  work, 
including  the  gauge  of  any  electric  lines,  and 
the  undertakers  and  their  agents  shall  con- 
form with  such  reasonable  requirements  either 
general  or  special  as  may  from  time  to  time  be 
made  by  the  Postmaster-Genera]  for  the  pur- 
pose of  preventing  any  tele^^phs  of  the  Post- 
master-General from  being  mjuriously  affected 
by  the  said  work. 

Any  difference  which  arises  between  the 
Postmaster- General  and  the  undertakers  or 
their  agents  with  respect  to  any  requirements 
so  made,  shall  be  determined  by  arbitration. 

In  the  event  of  any  contravention  of  or 
wilful  non-compliance  with  this  section  by  the 
undertakers  or  their  agents  the  undertakers 
shall  be  liable  to  a  fine  not  exceeding  ten 
pounds  for  every  day  during  which  such  con- 
travention or  non-compliance  continues,  or,  if 
the  telegraphic  communication  is  wilfully 
interrupted,  not  exceeding  fifty  pounds  for 
every  dav  on  which  such  interruption  continues. 

Provided  that  nothing  in  this  section  shall 
subject  the  undertakers  or  their  agents  to  a 
fine  under  this  section,  if  they  satisfy  the  court 
having  cognizance  of  the  case  that  the  imme- 
diate execution  of  the  work  was  required  to 
avoid  an  accident,  or  otherwise  was  a  work  of 
emergency,  and  that  they  forthwith  served  on 
the  postmaster  or  sub-postmaster  of  the  postal 
telegraph  office  nearest  to  the  place  where  the 
work  was  done  a  notice  of  the  execution 
thereof,  stating  the  reason  for  executing  the 
same  without  previous  notice. 

For  the  purposes  of  this  section  a  telegraphic 
line  of  the  Postmaster- General  shall  be  deemed 
to  be  injuriously  affected  by  a  work  if  tele- 
graphic communication  by  means  of  such  line 
is,  whether  through  induction  or  otherwise,  in 
any  manner  affected  by  such  work,  or  by  any 
use  made  of  such  work. 

For  the  purposes  of  this  section,'  and  subject 
as  therein  provided,  sections  two,  seven,  eight, 
nine,  ten,  eleven,  and  twelve  of  the  Telegraph 
Act,  1878,  shall  be  deemed  to  be  incorporated 
with  this  Act,  as  if  the  undertakers  were  under- 
takers within  the  meaning  of  those  sections, 
without  prejudice  nevertheless  to  any  opera- 
tion which  tlie  other  sections  of  the  said  Act 
would  have  had  if  this  section  had  not  been 
enacted. 
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27.  Where  any  nnderfcakers  are  anthorieed 
by  a  provisional  order  or  special  Act  to  supply 
electricity  within  any  area,  any  local  antno- 
rity  within  whose  jnrisdiction  snoh  area  or  any 
part  thereof  is  sitnated  may,  within  six  months 
after  the  expiration  of  a  period  of  twenty- one 
years,  or  such  shorter  period  as  is  specified  in 
that  behalf  in  the  application  for  the  proTi- 
sional  order  or  in  the  special  Act,  from  the 
date  of  the  passing  of  the  Act  confirming  snch 
provisional  order,  or  of  snoh  special  Act,  and 
within  six  months  after  the  expiration  of  every 
snbseqnent  period  of  seven  years,  or  snch 
shorter  period  as  is  specified  in  that  behalf  in 
the  apphcation  for  the  provisional  order  or  in 
the  special  Act,  by  notice  in  writing  reqnire 
snch  undertakers  to  sell,  and  thereupon  snch 
undertakers  shall  sell  to  them  their  under- 
taking, or  so  much  of  the  same  as  is  within 
such  jurisdiction,  upon  terms  of  paying  the 
then  value  of  all  lands,  buildings,  works, 
materials,  and  plant  of  such  undertakers  suit- 
able to  and  used  by  them  for  the  purposes  of 
their  undertaking  within  such  jurisdiction, 
such  value  to  be  in  case  of  difference  deter- 
mined by  arbitration :  Provided  that  the  value 
of  such  lands,  buildines,  works,  materials,  and 
plant  shall  be  deemed  to  be  their  fair  market 
value  at  the  time  of  the  purchase,  due  regard 
being  had  to  the  nature  and  then  condition  of 
such  buildings,  works,  materials,  and  plant, 
and  to  the  state  of  repair  thereof,  and  the 
suitability  of  the  same  to  the  purposes  of  the 
undertakmg,  and,  where  a  part  only  of  the 
undertaking  is  purchased,  to  any  loss  occa- 
sioned by  severance ;  but  without  any  addition 
in  respect  of  compulsory  purchase  or  of  good- 
will or  of  any  profits  wnich  may  or  might 
have  been  or  be  made  from  the  undertaking, 
or  of  any  similar  considerations.  The  Board 
of  Trade  may  determine  any  other  questions 
which  may  arise  in  relation  to  such  purchase 
and  may  fix  the  date  from  which  such  purchase 
is  to  take  effect,  and  from  and  after  the  date 
so  fixed,  or  such  other  date  as  may  be  agreed 
upon  between  the  parties,  all  lands,  buildings, 
works,  materials,  and  plant  so  purchased  as 
aforesaid  shall  vest  in  the  local  authority 
which  has  made  the  purchase,  freed  from  any 
debts,  mortgages,  or  similar  obligations  of 
such  undertakers  or  attaching  to  the  under- 
taking, and  the  powers  of  such  undertakers  in 
relation  to  the  supply  of  electricity  under  this 
Act  or  such  provisional  order  or  special  Act  as 
aforesaid  within  such  area  or  part  thereof  as 
aforesaid  shall  absolutely  cease  and  determine, 
and  shall  vest  in  the  local  authority  aforesaid. 

28.  Where  any  matter  is  by  this  Act,  or  any 
license,  order,  or  special  Act,  directed  to  be 
determined  by  arbitration,  such  matter  shall. 


except  as  otherwise  expressly  provided,  be 
determined  by  an  engineer  or  other  fit  person 
to  be  nominated  as  arbitrator  bv  the  Board  of 
Trade  on  the  application  of  either  party,  and 
the  expenses  of  tne  arbitration  shall  be  borne 
and  paid  as  the  arbitrator  directs. 

Any  license  or  provisional  order  granted 
under  this  Act  shall  be  deemed  to  be  a  special 
Act  within  the  meaning  of  the  Board  of  TVade 
Arbitrations,  &o.,  Act,  1874. 

29.  Where  a  supply  of  electricity  is  antho- 
rised  in  any  area  oj  any  license,  order,  or 
special  Act,  and  a  supplv  of  gas  by  any  gas 
undertakers  is  also  authorised  within  sucb 
area  or  any  part  thereof  by  any  provisional 
order  or  special  Act  under  the  provisions  of 
which  such  gas  undertakers  are  under  any 
general  or  limited  obligation  to  supply  gas 
upon  demand,  the  Board  of  Trade  may, 
upon  the  application  of  such  gas  undertakers, 
inquire  into  the  circumstances  of  the  case, 
and  if  they  are  satisfied  that  any  specified 
part  of  such  area  is  sufficiently  supplied  with 
electric  liffht,  and  that  the  supply  of  gas  in 
such  specined  part  has  ceased  to  be  remunera- 
tive to  the  gas  undertakers,  and  that  it  is  jnst 
that  such  gas  undertakers  should  be  relieved 
from  the  obligation  to  supply  gas  upon  demand 
as  aforesaid,  the  Board  or  Trade  may  in  their 
discretion  make  an  order  relieving  the  gas 
undertakers  from  such  obligation,  within  sncli 
specified  part  of  such  area,  eicher  wholly  or  in 
part,  and  upon  such  terms  and  conditions  as 
they  may  think  proper ;  and  from  and  after 
the  date  of  such  order  such  gas  undertakers 
shall  be  so  relieved  accordingly.  All  expenses 
of  the  Board  of  Trade  in  connexion  with  any 
such  inquiry  or  order  shall  be  borne  and  paid 
b^  the  ^as  undertakers  upon  whose  s^plica- 
tion  the  inquiry  or  order  was  made. 

80.  Not  later  than  the  first  day  of  July  in 
each  year  the  Board  of  Trade  shall  lay  before 
both  Houses  of  Parliament  a  report  respecting 
the  applications  to  and  proceedings  of  the 
Board  of  Trade  under  this  Act  during  the  year 
then  last  past. 

31.  In  this  Act,  unless  the  context  other- 
wise requires,  the  expressions  "  local  antho- 
rity"  and  '* local  rate*'  mean,  as  respects 
each  district  set  forth  in  the  &rst  column  of 
the  schedule  to  this  Act  annexed,  the  authority 
and  rate  mentioned  opposite  to  that  district 
in  the  second  and  third  columns  of  that 
schedule;  and  such  schedule,  and  the  notes 
appended  thereto,  shall  be  of  tJbe  same  validity 
as  if  enacted  in  the  body  of  the  Act. 
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3*2.  In  this  Act,  uuless  the  context  other- 
wise requires — 

The  expression  "  electricity  "  means  electri- 
city, electric  current,  or  anj  like  agency : 

The  expression  "electric  line"  means  a 
wire  or  wires,  conductor,  or  other  means 
used  for  the  pur})08e  of  conveying,  trans- 
mitting, or  distributing  electricity  with 
any  casing,  coating,  covering,  tube,  pipe, 
or  insulator  enclosing,  surrounding,  or 
supporting  the  same,  or  anv  part  thereof, 
or  any  apparatus  connectea  therewith  for 
the  purpose  of  conveying,  transmitting, 
or  distributing  electricity  or  electric  cur- 
rents : 

The  expression  "works  "  means  and  includes 
electric  lines,  also  any  buildings,  ma- 
chinery, engines,  works,  matters,  or 
things  of  whatever  description  required  to 
supply  electricity  and  to  carry  into  effect 
the  object  of  the  undertakers  under  this 
Act: 

The  expression  **  company  '*  means  any  body 
of  persons  corporate  or  unincorporate : 

The  expression  "Lands  Clauses  Acts" 
means  the  Lands  Clauses  Consolidation 
Acts,  1845, 1860,  and  1869: 

The  expression  "street "  includes  any  square, 
court,  or  alley,  highway,  lane,  road, 
thoroughfare,  or  pubuc  passage,  or  place, 
within  the  area  in  whicn  the  undertakers 
are  authorised  to  supply  electricity  by  this 
Act  or  any  license,  order,  or  special  Act : 

The  expression  "telegram"  has  the  same 
meamng  as  in  the  Telegraph  Act,  1869. 

33.  Nothing  in  this  Act  shall  limit  or  inter- 
fere with  the  rights  of  any  owner,  lessee,  or 
occupier  of  any  mines  or  minerals  lying  under 
or  aajacent  to  any  road  alons  or  across  which 
any  electric  line  shall  be  laid  to  work  such 
mines  and  minerals. 

94.  Nothing  in  this  Act  shall  exempt  the 
undertakers  or  their  undertaking  from  the 
provisions  of  any  general  Act  relating  to  the 
supply  of  electricity  which  may  be  passed  in 
this  or  any  future  session  of  Parliament. 

35.  Nothing  in  this  Act  or  in  any  license, 
order,  or  special  Act,  shall  affect  the  exclusive 
privileges  conferred  upon  the  Postmaster- 
General  by  the  Telegraph  Act,  1869,  or  autho- 
rise or  enable  any  local  authority,  company. 


or  person  to  transmit  any  telegram  or  to  per- 
form any  of  the  incidental  services  of  receiv- 
ing, collecting,  or  delivering  telegrams,  or 
give  to  any  local  authority,  company,  or  per- 
son, any  power,  authoritjr,  or.  facility  of  any 
kind  whatever,  in  connexion  with  the  trans- 
mission of  tele^ams,  or  the  performance  of 
any  of  the  incidental  services  of  receiving, 
collecting,  or  delivering  telegrams. 

As  to  Scotland, 

36.  This  Act  shall  apply  to  Scotland  with 
the  following  modifications : 

The  expression  "  Lands  Clauses  Acts " 
means  the  Lands  Clauses  Consolidation 
(Scotland)  Acts,  1845  and  1860. 

The  expression  "simple  larceny*'  means 
theft. 

The  expression  "  felony  "  means  a  high  crime 
and  offence. 

The  expression  "public  purposes"  means 
lighting  any  street  or  any  place  belong- 
ing to  or  subject  to  the  control  of  any 
public  authority,  or  any  church  or  place 
of  public  worship,  or  any  hall  or  building 
belonging  to  or  subject  to  the  control  of 
any  public  authority,  or  any  public 
theatre,  but  shall  not  include  any  other 
purpose  to  which  electricity  may  be 
applied. 

The  expression  "  local  authority  *'  means  as 
regards  streets  and  roads  the  authority 
having  the  control  of  the  streets  and 
roads. 

As  to  Ireland, 

37.  This  Act  shall  apply  to  Ireland  with  the 
following  modifications : 

Where  the  consent  of  the  grand  jury  of  any 
county  to  the  breaking  up  of  any  road  is 
required  under  this  Act,  such  consent  may 
be  signified  by  the  county  surveyor ;  and 
where  it  is  required  under  this  Act  that 
notice  should  be  given  by  the  Board  of 
Trade  to  the  grand  jury  of  any  county,  and 
an  opportunity  afforded  to  such  grand  jury 
to  state  objections,  such  notice  may  be 
given  to,  and  such  objections  may  be 
stated  by,  the  county  surveyor  on  behalf 
the  grand  jury : 

The  expression  "  Public  Health  Act,  1875,*' 
means  the  Public  Health  (Ireland)  Aci. 
1878. 
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Mode  of  Audit  of 

Accounts  of  Local 

Authority. 

That     prescribed 
by  section  two 
hundred       and 
forty-eight      of 
the           Public 
Health(Ireland) 
Act,  1878. 

Provisions 
and  Restrictions  as  to 

borrowing  and  the 
Bepayment  of  Loans. 

Those  contained  in 
sections  two  hun- 
dred and  thirty- 
seven,   two    hun- 
dred and  thirty- 
eight,     and    two 
hundred  and  forty 
to    two    hundred 
and      forty-three 
(both      inclusive) 
of     the      Public 
Health    (Ireland) 
Act,  1878. 

Authority 

whose  consent 

is  required  to 

borrowing  by 

Local  Authority. 

The    authority 
whose  consent 
is  required  to 
loans    under 
section     two 
hundred  and 
thirty  -  seven 
of  the  Public 
Health   (Ire- 
land)       Act, 
1878; 

Security  upon 
which  Loans  are 
to  be  contracted. 

The  local  rate 
as       herein 
defined. 

1 

The  rate  or  rates 
out  of  which 
special      ex- 
penses      in- 
curred in  re- 
spect of  the 
contributory 
place           or 
places        (1) 
comprised 
within       the 
area  of  supply 
are     payable 
under       the 
Public  Health 
(Ireland)  Act, 
1878. 

Description  of 

Local  Authority 

of  District  set . 

opposite  its 

Name. 

The       rural 
sanitary  au- 
thority (1). 

Districts  of  Local 
Authorities. 

Rural  sanitary  dis- 
trict (1). 

o 


2 

C 
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o 
o 
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Chap.  57. 
Omnty  Courts  {Costa  and  Salaries)  Acty  1882. 


ABSTBACT  OP  THE  ENACTMEKT8. 


1.  Short  txUe. 

2.  9  ^  10  Vict  c.  95.  s.  91.  re^pwled,  and  enactment  in  lieu  thereof. 

3.  29  ^  30  Vict,  c.  14.  a,  2.  pcLrHy  repealed. 

4.  CanstrueHan  of  8.  b.ofW^  31  Vict.  c.  142. 

5.  Award  of  costs. 


An  Act  to  amend  the  law  relating  to 
Costs  and  Salaries  in  County  Courts. 

(18th  August  1882.) 

Be  it  enacted  hj  the  Qneen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  anthority  of  the  same,  as 
follows : 

1.  This  Act  is  one  of  the  County  Courts 
Acts,  and  may  be  cited  for  all  purposes  as  the 
County  Courts  (Costs  and  Salaries)  Act,  1882. 

2.  So  much  of  section  ninety- one  of  the 
County  Courts  Act,  1846,  as  is  still  in  force  is 
hereby  repealed,  and  the  following  provisions 
shall  from  and  after  the  passing  of  this  Act 
take  effect  in  lieu  thereof,  that  is  to  say :  No 
person  other  than  a  solicitor  of  the  Supreme 
Court  shall  be  entitled  to  have  or  recover  any 
fee  or  reward  for  appearing  or  acting  on  behalf 
of  any  other  party  in  any  proceeding  in  a 
county  court :  Provided  always,  that  nothing 
in  this  Act  contained  shall  affect  the  right  of 
any  barrister-at-law  to  appear  or  act  in  any 


county  court,  or  of  any  solicitor  of  the  Supreme 
Court  to  recover  costs  in  respect  of  his  employ- 
ment of  a  barrister-at-law  to  appear  or  act  as 
aforesaid. 

3.  So  much  of  section  two  of  the  County 
Courts  Act,  1866,  as  limits  the  salaries  and 
expenses  of  the  persons  by  whom  the  accounts 
of  the  county  courts  are  to  be  examined  is 
hereby  repealed. 

4.  Section  five  of  the  thirtieth  and  thirty- 
first  years  of  the  reign  of  Victoria,  chapter  one 
hundred  and  forty-two,  shall  be  read  and  con- 
strued as  if  the  words  "  less  than  "  were  sub- 
stituted for  the  words  "  not  exceeding.*' 

5.  Notwithstanding  any  Act  of  Parliament 
or  any  rule  to  the  contrary,  it  shall  be  in  the 
power  of  the  judge  of  a  county  court  to  award 
costs  on  the  higner  scale  to  the  plaintiff  on 
any  amotmt  recovered,  however  small,  or  to 
the  defendant  who  successfully  defends  an 
action  brought  for  any  amount,  however  small, 
provided  the  said  judge  certify  that  the  action 
involved  some  novel  or  difficult  point  of  law, 
or  that  the  question  litigated  was  of  im- 
portance to  some  class  or  body  of  persons  or 
of  general  or  public  interest. 


CuAP.  68. 
Divided  Parishes  and  Poor  Law  Amendment  Acty  1882. 


ABSTRACT  OP  THE  ENACTMENTS. 


1.  8hoH  tiile. 


Detcuhed  Paris  of  Parishes. 

2.  Detached  parts  of  parishes  to  form  narts  of  parishes  surrounding  them. 

3.  Provision  for  parishes  not  separately  maintaining  highways. 

4.  Detached  paHs  wUh  a  population  exceeding  300  may  he  made  sepa/rate  parishes. 

5.  Provision  as  to  school  districts. 

6.  Extension  o/39  ^  40  Vict.  c.  61.  s.  5. 

7.  Interpretation  of  county. 
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Poor  Law  Amendments, 

8.  Power  to  alter  wards  for  election  of  guardians  in  certain  cases. 

9.  Adjustment  of  liahiliti^is  in  asylum  district, 

10.  Provision  for  separate  rate. 

11.  AdjusfTnent  of  liabilities  not  required  in  certain  cases, 

12.  Mods  of  consent  by  rjunrdians  and  managers. 

13.  E,dension  of  25  ^f  26  Vict.  c.  43.  s.  1, 

14.  Bepeal  of  20  VirA.  c.  19.  8.2.  and  4  ^5  WiU,  4.  e,  76.  e.  18. 


An  Act  to  amend  the  Divided  Parishes 
and  Poor  Law  Amendmeot  Act,  1876  ; 
and  for  other  purposes. 

(18th  August  1882.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Jjords  Spiritual  and  Temporal,  and  Com- 
mons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Divided 
Parishes  and  Poor  Law  Amendment  Act,  1882, 
and  shall  be  construed  as  one  with  the  Divided 
Parishes  and  Poor  Law  Amendment  Act.  1876, 
in  this  Act  referred  to  as  the  principal  Act, 
and  the  Acts  amending  the  same. 

Deta^ched  Parts  of  Parishes, 

2.  Where  any  part  of  a  parish  is  isolated  or 
detached  fi'om  the  other  part  or  parts  of  the 
parish,  and  is  wholly  surrounded  by  another 
parish,  such  part  shall,  from  and  after  the 
twenty-fifth  day  of  March  one  thousand  eight 
hundred  and  eighty-three,  be  amalgamated  with 
the  last-mentioned  parish  in  the  same  manner 
and  with  the  same  consequences  and  limita- 
tions in  every  respect,  eubject  nevertheless  as 
herein-after  mentioned,  as  if  the  amalgamation 
had  been  efTected  by  an  order  of  the  Local 
Government  Board  under  the  principal  Act, 
and  such  part  shall  be  deemed  to  be  within 
the  same  county  as  the  parish  with  which  it  is 
amalgamated. 

Provided  as  follows : 

(1.)  If  two  or  more  isolated  or  detached 
parts  of  parishes  adjoin  each  other,  and 
such  parts  together  are  wholly  surrounded 
by  another  parish,  the  same  shall  for  the 
purposes  of  this  Act  be  deemed  one  isolated 
or  detached  part. 

(2.)  If  any  question  should  arise  as  to  whether 
part  of  a  parish  is  isolated  or  detached 
from  the  other  part  or  parts  of  the  parish, 
or  is  wholly  surrouudea  by  another  parish, 
the  Local  Government  Board  may  by 
order  determine  the  question. 

(3.)  This  section  shall  not  apply  to  any 
parish  situate  wholly  or  partly  in  the 
metropolis. 


3.  Where  the  parish  with  which  any  sach 
isolated  or  detached  part  of  a  parish  as  afore- 
said  becomes  amal^mated,  under  the  proTi- 
sions  of  this  Act,  ie  not  a  place  separately 
maintaining  its  own  highways,  or  entitled  to 
return  a  separate  waywarden  to  a  highwaj 
board,  the  Local  Government  Board  may  deal 
with  such  parish  for  highway  purposes  by  an 
order  in  like  manner  as  they  woald  have  been 
enabled  to  deal  with  the  same  by  a  sopple- 
mental  order  under  section  seTen  of  the  Poor 
Law  Act,  1879,  if  the  amalgamation  bad  been 
efiected  {vrior  to  the  passing  of  that  Act  by  an 
order  under  the  principal  Act. 

4.  If  the  population  of  any  sach  isolated  c^ 
detached  part  of  a  parish  as  aforesaid  exceeds 
three  hundred  persons,  one  tenth  in  number 
and  rateable  value  of  the  persons  appearicg  on 
the  rate  in  force  for  the  time  being  to  be  rated 
to  the  relief  of  the  poor  in  respect  of  property 
within  such  part  may  apply  to  the  Local 
Government  Board,  in  writing,  on  or  before 
the  first  day  of  December  next,  to  have  the 
same  declared  to  be  a  separate  parish,  and  tike 
Board  may  by  order  either  dismiss  the  appli- 
cation or  constitute  such  port  a  separate  pazuh 
from  and  after  a  day  to  be  fixed  by  the  order; 
and  if  an  order  is  made  dismissing  the  appli- 
cation, section  two  of  this  Act  shall  not  take 
ofioct  with  respect  to  such  part  until  sncfa 
order  is  made. 

An  order  constituting  a  parish  under  this 
section  shall  have  the  same  consequences  and 
may  contain  the  same  provisions  as  if  the 
same  were  made  under  the  principal  Act,  but 
section  two  of  that  Act  shall  not  apply  to  sndi 
order. 

5.  Notwithstanding  anything  contained  in 
the  principal  Act,  any  alteration  of  an  wea 
made  by  or  pursuant  to  this  Act  shall  extend 
to  alter  the  constitution  of  the  school  districts, 
unless  the  Education  Department  otherwise 
direct. 

6.  Section  five  of  the  principal  Act  shall 
apply  to  any  parish  in  a  highway  district, 
attnough  it  may  not  be  a  pariah  for  which  a 
waywarden  can  be  elected. 
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7.  For  the  purposes  of  the  principal  Act,  and 
the  Acts  amending  the  same,  a  riding  or  other 
division  of  a  county  having  a  separate  court 
of  quarter  sessions,  or  for  which  a  separate 
county  treasurer  may  be  appointed,  shall  be 
deemed  to  be  a  separate  county. 

Foot  Law  Amendments. 

8.  Any  wards  already  formed  or  hereafter 
to  be  formed  by  the  Local  Government  Board 
nnder  the  Public  Health  Act,  1872,  or  the 
Public  Health  Act,  1876,  for  the  election  of 
guardians  of  the  poor,  and  the  number  of 
guardians  to  be  elected  for  such  wards  respec- 
tively, may  be  altered  from  time  to  time  by 
that  Boara  as  they  may  think  fit. 

9.  Where  the  Local  Grovemment  Board,  by 
order,  under  section  six  of  the  Metropolitan 
Poor  Act,  1867,  have  altered,  or  shall  hereafter 
alter,  any  district  formed  under  that  Act,  they 
may  ascertain  the  proportionate  value  of  the 
property  and  the  amount  of  the  obligations  of 
eveiy  parish  or  union  affected  by  the  change, 
and  may  fix  the  amount  to  be  received,  or  paid, 
or  secured  to  be  paid  by  every  such  parish  or 
union. 

10.  If,  for  the  purpose  of  giving  effect  to 
any  adjustment  which  the  Local  Government 
Board  are  authorised  or  required  to  make 
under  the  Poor  Law  Amendment  Act,  1834,  or 
the  Acts  amending  the  same,  it  is  necessary 
that  a  separate  rate  should  be  levied  on  part 
of  a  pand^  ^^7*  ^^®  Board  may  in  the  order 
of  adjustment  direct  such  rate  to  be  made,  and 
the  same  shall  be  assessed,  made,  allowed, 
published,  collected,  and  levied  in  the  same 
manner  and  by  the  same  persons  as  if  it  were 
a  poor  rate  and  extended  to  the  whole  parish. 

11.  It  shall  not  be  incumbent  on  the  Local 
Government  Board  to  make  an  adjustment 
under  the  Poor  Law  Amendment  Act,  1834,  or 
the  Acts  amending  the  same,  in  any  case  where 
the  circumstances  appear  to  them  to  render 
such  adjustment  inexpedient  or  unnecessary. 

12.  Where,  under  the  Poor  Law  Amendment 
Act,  1834,  or  any  of  the  Acts  amending  the 
same,  the  consent  in  writing  of  a  majority  of 
the  guardians  of  a  union  or  the  managers  of  a 
school  district  is  required  it  shall  be  deemed  a 
sufficient  compliance  with  such  requirement  if 
a  resolution  giving  consent  is  passed  at  a 
meeting  of  uie  guardians  or  managers,  of 
which  meeting,  and  of  the  business  to  be 


transacted  thereat,  not  less  than  fourteen  days 
notice  shall  be  given  to  each  guardian  or 
manager. 

13.  The  guardians  of  any  union  who  send 
any  pauper  child  to  a  school  certified  under 
the  Act  of  the  twenty -fifth  and  twenty-sixth 
years  of  the  reign  of  Her  present  Majesty, 
chapter  forty -three,  may  pay  the  reasonable 
expenses  incurred  in  the  mamtenance,  clothing, 
and  education  of  such  child  whilst  in  such 
school  to  an  amount  not  exceeding  such  rate  of 
payment  as  may  be  sanctioned  by  the  Local 
&ovemment  Board  for  pauper  children  sent  to 
such  school,  anything  contained  in  the  said 
Act  to  the  contrary  notwithstanding. 

14.  The  following  enactments  are  hereby 
repealed,  viz. — 

(1.)  Section  two  of  the  Act  of  the  twentieth 
year  of  the  reign  of  Her  present  Majesty, 
chapter  nineteen,  relating  to  the  appoint- 
ment of  overseers  for  extra-parochial  places 
in  certain  cases ; 
(2.)  So  much  of  section  eighteen  of  the  Poor 
Law  Amendment  Act,  1834,  as  requires 
copies  of  the  orders  of  the  Poor  Law  Uom- 
missioners  to  be  sealed  or  stamped  with 
their  seal ;  and 
(3.)  So  much  of  section  six  of  the  Union  and 
Parish  Property  Act,   1836,  and  of  the 
schedule  to    that  Act,  and  so    much  of 
section  six  of  the   Parish  Property  and 
Parish  Debts  Act,  1842,  as  relate  to  the 
transmission  to  the  Poor  Law  Commis- 
sioners,  and  the  approval,  sealing,  and 
registration    by   such  Commissioners    of 
deeds    or   other   instruments,  except   as 
re|^ds  deeds    or   instruments    executed 
prior  to  the  date  of  this  Act ;  and  nothing 
in  the  said  Acts,  or  in  the  Poor  Law 
Amendment  Act,  1834,  or  in  the  Union 
Loans  Act,  1869,  or  the  Acts  amending  or 
extending  those  Acts  respectively,  shall 
be  deemed  to  require  the  approval  or  regis- 
tration by  the  Local  Gk)vemment  Board  of 
any  such  deed  or  instrument  as  aforesaid, 
or  of  any  lease  or  agreement  for  lease  made 
or  entered   into  under  the  authority  of 
those  Acts  or  any  of  them. 
Provided  that  the  guardians  or  managers,  as 
the  case  may  be,  shall  keep  a  register  of  the 
securities  in  respect  of  all  sums  borrowed  by 
them,  in  such  form  and  subject  to  such  regu- 
lations as  to  inspection  or  otherwise  as  the 
Local  Government  Board  may  from  time  to 
time  prescribe. 
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MisceUaneoua, 

40.  Service  of  notices, 

41.  Service  hy  jposL 

42.  Signature  and  evidence  of  doctt^inents  of  the  Scotch  EdiMiotion  Department, 
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47.  Di4Tation  of  powers  of  making  schemes. 


An  Act  to  reorganise  the  Educational 
Endowments  of  Scotland. 

(18th  August  1882.) 

Whsbeas  it  is  desirable  to  extend  the  use- 
fulness of  educational  endowments  in  Scotland, 
and  to  carry  out  more  fully  than  is  done  at 
present  the  spirit  of  the  founders'  intentions, 
and  so  far  as  may  be  to  make  an  adequate 
portion  of  such  endowments  available  for 
affording  to  bo^  and  girls  of  promise  oppor- 
tunities for  obtaining  higher  eaucation  of  the 
kind  best  suited  to  aid  their  adyancement  in 
life: 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Loras  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  For  the  purposes  of  this  Act,  unless  the 
context  otherwise  requires, — 

"  Educational  endowment "  shall  mean  any 
property,  heritable  or  moveable,  dedicated 
to  charitable  uses,  and  which  has  been 
applied  or  is  applicable  in  whole  or  in 
part,  whether  by  the  declared  intention  of 
the  founder  or  the  consent  of  the  govern- 
ing body  or  by  custom  or  otherwise,  to 
educational  purposes,  but  shall  not,  except 
with  the  consent  of  the  governing  body, 
include  the  funds,  whether  capital  or 
revenue,  of  any  incorporation  or  society 
contributed  or  paid  by  the  members  of 
such  incorporation  or  society  by  way  of 
entry  moneys  or  other  fixed  or  stated  pay- 
ments, nor  burgess  fines  paid  to  any  such 
incorporation  or  corporate  society  except 
as  herein-after  proviaed : 

"  Grovemingbody  "  shall  mean  the  managers, 
governors,  or  trustees  of  any  endowment 
or  other  persons  having  the  administration 
of  the  revenues  thereof: 

"  Burgh  "  shall  mean  royal  or  parliamentary 
burgh: 

**  Scotch  Education  Department "  shall  mean 
the  Lords  of  the  Committee  of  the  Privy 
Council  on  Education  in  Scotland : 


*'  The  Commissioners"  shall  mean  the  Com- 
missioners appointed  under  this  Act,  and 
**  Commissioner"  shall  mean  one  of  such 
Commissioners : 

"The  Court  of  Session"  shall  mean  either 
division  of  the  Inner  House  of  the  said 
Court. 

2.  This  Act  may  be  cited  as  the  Educational 
Endowments  (Scotland)  Act,  1882. 

3;  This  Act  shall,  except  as  herein-after 
otherwise  provided,  come  into  operation  on 
the  first  day  of  November  one  thousand  eight 
hundred  and  eighty-two,  which  date  is  in  this 
Act  referred  to  as  the  commencement  of  this 
Act. 

Commissioners. 

4s,  For  the  purposes  of  this  Act  it  shall  bo 
lawful  for  Her  Majesty  to  appoint  seven  Com- 
missioners, and  to  appoint  a  secretary  to  the 
Commissioners,  and  as  vacancies  occur  to 
supply  such  vacancies.  The  Commissioners 
and  secretary  shall  hold  office  during  Her 
Majesty *s  pleasure.  The  Commissioners  of 
Her  Majesty's  Treasury  may  assign  such 
salaries  as  they  think  fit  to  the  said  secretary, 
and  to  such  assistant  commissioners,  officers, 
and  clerks  as  may  be  appointed  by  the  Com- 
missioners during  their  pleasure,  with  the 
approval  of  the  Commissioners  of  the 
Treasury. 

Her  Majesty  may  from  time  to  time  appoint 
one  of  the  Commissioners  to  be  chairman. 

The  Commissioners  of  Public  Works  shall 
provide  a  suitable  office  in  Edinburgh  in  which 
the  business  of  the  Commissioners  may  be 
transacted. 

The  Commissioners  shall  be  paid,  on  scales 
to  be  approved  by  the  Treasury,  the  personal 
and  travelling  expenses  incurred  by  them 
on  the  business  of  the  Commission.  The 
assistant  commissioners,  officers,  and  clerks 
shall  be  paid,  on  scales  to  be  approved  by  the 
Treasury,  the  personal  and  travelling  expenses 
incurred  by  them  when  employed  on  tho 
business  of  the  Commission  out  of  Edinburgh. 
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All  the  aforesaid  salaries  and  personal, 
travelling,  or  office  expenses,  and  also  any 
expenses  incurred  by  the  Scotch  Education 
Department  under  this  Act,  shall  be  paid  out 
of  moneys  to  be  voted  by  Parliament. 

The  Commissioners  shall  receive  no  pay- 
ment except  for  such  personal  and  travelling 
expenses  as  aforesaid. 

The  provisions  of  this  section  shall  have 
effect  from  and  after  the  passing  of  this  Act. 

6.  Subject  to  the  provisions  herein-after  con- 
tained the  Commissioners  shall  have  power 
to  prepare  drafts  of  schemes  for  the  future 
government  and  management  of  educational 
endowments,  which  schemes  may  provide  for 
altering  the  conditions  and  provisions  of  such 
endowments,  including  the  powers  of  investing 
the  funds  thereof,  or  amalgamating,  com- 
bining, or  dividing  such  endowments,  or 
altering  the  constitution  of  the  governing 
bodies  thereof,  or  uniting  two  or  more  existing 
governing  bodies,  or  establishing  new  govern- 
ing bodies  with  such  powers  as  shall  seem 
necessary,  and  to  insert  in  such  schemes 
clauses  incorporating  the  governing  bodies, 
whether  old  or  new. 

6. — (1.)  Where  the  governing  body,  or  a 
majority  of  the  governing  body,  of  any  educa- 
tional endowment  as  at  present  constituted 
consists  of  persons  deriving  their  qualification 
as  members  thereof,  either  directly  or  in- 
directly, from  their  election  to  be  members  of 
the  town  council  of  any  burgh  or  of  any  other 
public  body,  provision  shall  be  made  in  any 
scheme  under  this  Act  relating  to  such  endow- 
ment that  not  less  than  two  thirds  of  the 
governing  body  thereof  as  altered  by  such 
scheme  snail  consist  of  persons  elected  by 
such  town  council  or  other  public  body  afore- 
said, or  partly  and  in  such  proportion  as  the 
Commissioners  shall  determme  by  such  town 
council  or  other  public  body  aforesaid,  and 
partly  by  such  school  board  or  school  boards 
as  the  Commissioners,  having  regard  to  th^ 
locality  or  localities  interested  in  such  endow- 
ment, shall  determine. 

(2.)  Where  the  governing  body  of  any 
educational  endowment  as  at  present  con- 
stituted consists  to  the  extent  of  one  half  or 
less  than  one  half  of  persons  deriving  their 
qualification  as  members  thereof,  either  directly 
or  indirectly,  from  their  election  to  be  members 
of  the  town  council  of  any  burgh  or  other 
public  body,  provision  shall  be  made  in  any 
scheme  under  this  Act  relating  to  such  endow- 
ment that  the  governing  body  thereof  as 
altered  by  such  scheme  shall  consist  to  such 
extent,  being  not  less  than  the  existing  pro- 
portion  on  the    governing    body  of   persons 


deriving  their  qualification  as  aforesaid,  as  the 
Commissioners  shall  determine  of  penons 
elected  by  such  town  council  or  other  public 
body  aforesaid,  or  partly  by  such  town  council 
or  other  public  bcJiy  aforesaid,  and  partly  by 
such  school  board  or  school  boards  ae  the 
Commissioners,  having  regard  to  the  locality 
or  localities  interested  in  such  endowment, 
shall  determine. 

(3.)  Where  the  governing  body  of  any 
educational  endowment  as  at  present  con* 
stituted  includes  no  persons  deriving  their 
qualification  as  members  thereof,  either  Srectly 
or  indirectly,  firom  their  election  to  be  members 
of  the  town  council  of  any  bursh  or  of  any 
other  public  body,  provision  shall  be  made  in 
any  scheme  under  this  Act  relating  to  eacb 
endowment  that  the  governing  body  thereof 
as  altered  by  such  scheme  shall  consist  to  sacb 
extent  as  tne  Commissioners  shall  determine 
of  persons  elected  by  such  town  council  or 
school  board  or  other  public  body  as  the  Com- 
missioners,  having  regard  to  the  locality  or 
localities  interested  in  such  endowment,  shall 
determine :  Provided  that  this  subsection  Bhall 
not  apply  where  its  application  would  in  tbe 
judgment  of  the  Commissioners  be  inconsistent 
with  the  intentions  of  the  founder  or  with  the 
purposes  of  the  endowment. 

7.  Subject  to  the  provisions  of  this  Act  it 
shall  be  the  duty  of  the  Commissioners  in 
reorganizing  as  aforesaid  educational  endoir- 
ments  to  have  special  regard  to  making  pro- 
vision for  secondaiy  ornigher  or  technical 
education  in  public  schools  or  otherwise  in 
those  localities  to  which  the  endowments 
severally  belong,  or  in  such  manner  as  to 
secure  to  the  inhabitants  of  those  localities 
the  benefit  of  such  endowments,  and,  if  the 
Commissioners  think  fit,  they  may  provide  for 
the  establishing  or  the  aiding  of  industrial 
museums  and  libraries :  Provided  that  nothing 
in  this  Act  contained  shall  be  taken  to  compel 
the  Commissioners  to  restrict  any  bmsaiy, 
exhibition,  scholarship,  or  other  educational 
benefit  attached  to  or  tenable  at  my  educa- 
tional institution  to  the  children  of  persons 
resident  in  the  locality  where  that  institution 
exists. 

Endowments  svhjeci  to  CamnUsaum. 

8.  This  Act  shall  not  apply — 

(1.)  to  any  educational  endowment  given 
either  by  present  gift  made  sabseqaentlT 
to  the  passing  of  the  Education  (Scotland) 
Act,  1872,  or  by  the  will  of  a  testator  vbo 
died  subsequently  to  the  passing  of  ^e 
said  Act ; 

(2.)  to    any  endo¥rment   belonging  to,  or 
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administered  by,  or  in  the  gift  of  any  of 
the  aniyersities  of  Scotland,  or  any  of  the 
colleges  of  such  nniversities  ;  or 
(3.)  to   any  endowment    solely  or    mainly 
applicable  or  applied  for  the  purposes  of 
theological  instruction  or  belonging  to  any 
theological  institution, 
unless  the  founder  or  the  gOTeming  body  of 
such  educational   endowment,  or  the  senatus 
academicuB  of  such  university  respectively, 
shall  intimate  in  writing  to  the  Commissioners 
their  consent  that  such  endowment  shall  be 
dealt  with  under  this  Act. 

9.  Where  part  of  an  endowment  has  been 
given  before  the  passing  of  the  Education 
(Scotland)  Act,  1872,  and  another  part  has 
been  given  subsequently  to  the  passing  of  the 
paid  Act,  and  the  two  portions  cannot  in  the 
opinion  of  the  Commissioners  be  conveniently 
separated  from  each  other,  the  date  of  the 
older  part  of  the  endowment  shall  be  held  to 
be  the  date  of  the  endowment. 

10.  Where  any  part  of  an  endowment  is  an 
educational  endowment  within  the  meaning  of 
this  Act,  and  part  of  it  is  applicable  or  applied 
to  other  charitable  purposes,  the  scheme 
shall  be  in  conformity  with  the  following  pro- 
visions (except  so  far  as  the  governing  body 
of  such  endowment  assent  to  the  scheme  de- 
parting therefrom) ;  that  is  to  say, 

(1.)  The  proportion  of  the  endowment  or 
annual  income  for  the  time  being  derived 
therefrom  which  is  applicable  to  such 
other  charitable  uses  shall  not  be  diverted 
by  the  scheme  from  such  uses  unless  in  the 
opinion  of  the  Commissioners — 

(a)  there  are  no  persons  who  are  entitled 
to  benefit  out  of  such  part  of  the  en- 
dowment; or 

(b)  the  purposes  of  such  part  of  the  en- 
dowment have  failed  altogether ;  or 

(c)  such  purposes  have  become  insignifi- 
cant in  comparison  with  the  magni- 
tude of  such  part  of  the  endowment ; 
or 

(d)  such  purposes  have  become  preju- 
dicial to  the  public  welfare  : 

(2.)  The  proportion  of  the  endowment  or 
annual  mcome  for  the  time  being  so  appli- 
cable to  such  other  charitable  uses  shall  be 
deemed  to  be  the  proportion  which,  in  the 
opinion  of  the  Commissioners,-  is  the  pro- 
portion which  has  according  to  the  average 
of  such  number  of  years  as  the  Commis- 
sioners  shall  determine  been  appropriated 
as  regards  capital  or  applied  as  regards 
income  to  such  uses,  or  if  that  proportion 
differs  from  the  proportion  which  ought  to 


have    been    so    appropriated    or    applied 
according  to  the  express  directions  of  the 
iDstrument  of  foundation  or  the  decree  of 
any  competent  court  or  the  statutes  or 
regulations  governing  such  endowment, 
the  proportion  applicable  to  such  other 
charitable  uses   shall  be  the   proportion 
which  ought,   according    to    the  express 
directions    of   such  instrument,   or  such 
decree  or  such  statutes  or  regulations,  to 
have  been  appropriated  or  applied  to  such 
other  charitable  uses : 
(3.)  If  the    proportion   applicable  to  other 
charitable  uses  amounts  to  or  exceeds  one 
half  of  the  whole  of  the  endowment,  the 
governing  body  of  such  endowment  exist- 
ing at  the  date  of  the  scheme  shall,  so  far 
as  regards  its  non-educational  purposes, 
remain  unaltered  by  the  scheme ; 
(4.)  Where  the  governing  body  remains  so 
unaltered,  that  body  shall  pay  or  apply 
for  educational  purposes  such  proportion 
as  under  the  former   provisions  of  this 
section  is  applicable  to  those  purposes,  or 
such  less  sum  as  may  be  fixed  by  the  Com- 
missioners : 
(5.)  When  any  portion  of  the  endowment  or 
the  annual  income  of  such  portion  has 
been  accumulated  and  not  applied  to  any 
purpose,  the  Commissioners  shall  deter- 
mine whether  and  in  what  proportion  such 
portion  or  income  is  to  be  considered  for 
the  purposes  of  this  section  as  having  been 
appropriated  or   applied  for  educational 
purposes  or  for  other  charitable  uses. 
Subject  to  the  foregoing  provisions  of  this 
section,  the  Commissioners  shall  have  power 
by  any  scheme  to  deal  with  such  endowment, 
and  with  the  governing  body  thereof,  in  the 
same  manner  in  all  respects  as  if  the  whole  of 
it  were  an  educational  endowment. 

11.  Any  governing  body  having  an  endow- 
ment or  fund  which  is  not  an  educational 
endowment  within  the  meaning  of  this  Act, 
if  there  are  no  persons  who  are  entitled  to 
benefit  out  of  the  endowment,  or  if  the  pur- 
poses of  the  endowment  have  failed  altogetner, 
or  have  become  obsolete  or  useless,  or  are 
otherwise  suflficiently  provided  for,  or  are 
insignificant  in  comparison  with  the  magni- 
tude of  the  endowment,  or  are,  in  the  opinion 
of  such  governing  body,  not  substantiallv 
beneficial  to  the  class  of  persons  for  whom  such 
endowment  was  originally  intended,  or  if  it 
has  been  found  impossible,  either  from  the 
inadequacy  of  the  endowment,  or  the  imprac- 
ticable character  of  the  founders*  intentions, 
to  cari^  these  intentions  into  efiect,  may  inti- 
mate m  writing  to  the  Commissioners  their 
assent  to  the  endowment  being  deemed  to  be, 
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and  thereafter  such  endowment  may  be  dealt 
with  in  all  rcBpects  as  if  it  were,  an  educa- 
tional endowment. 

12.  For  the  purposes  and  subject  to  the  pro- 
visions of  this  Act  endowments  for  the  payment 
of  apprenticeship  fees,  or  for  the  advancement 
in  life,  or  for  the  maintenance  or  clothing,  or 
otherwise  for  the  benefit  of  poor  children,  and 
the  funds  and  property  of  the  Society  in  Scot- 
land for  Propagating  Christian  Knowledge  so 
far  as  applicable  or  applied  to  educational  pur- 
poses shall  be  deemed  to  be  and  may  be  dealt 
with  as  educational  endowments. 


Requisites  of  ScheDiee. 

13.  In  framing  schemes  the  Commissioners 
shall  save  or  shall  make  due  compensation  for 
the  vested  interests  of  individuals  nolding  any 
office,  place,  employment,  pension,  compensa- 
tion allowance,  bursarv,  or  emolument  nnder 
or  arising  out  of  the  educational  or  other  en- 
dowment at  the  date  of  the  passing  of  this  Act, 
and  shall  provide  that  no  funds  now  applied  in 
terms  of  the  founders'  directions  to  free  ele- 
mentary education  shall  be  diverted  to  any 
other  purpose,  except  to  the  extent  to  which 
such  funds  are  manifestly  in  excess  of  the 
requirements  for  the  purpose  of  free  elemen- 
tary education  of  the  localities  to  which  they 
belong. 

**  Elementary  education  '*  shall  mean  such 
education  as  may  be  given  in  the  State-aided 
schools  of  Scotland  pursuant  to  the  provisions 
of  the  Education  (Scotland)  Act,  1872,  and  in 
terms  of  the  Minutes  of  the  Scotch  Education 
Department  in  force  for  the  time  being,  with 
respect  to  the  administration  of  the  parlia- 
mentary grant  for  public  education. 

14.  Every  interest,  right,  privilege,  or  pre- 
ference which  any  person  may  ac<^uire  after 
the  passing  of  this  Act,  in  or  relative  to  any 
educationiQ  endowment,  or  in  the  governing 
body  thereof,  or  as  member  of  any  such 
governing  body,  or  in  or  relative  to  any  office, 
place,  employment,  pension,  compensation 
allowance,  bursary,  or  emolument  in  the  ^fb 
of  any  such  js^oveming  body,  shall  be  subject 
to  the  provisions  of  any  scheme  made  nnder 
this  Act ;  and  the  governing  body  of  an  educa- 
tional endowment  shall  not,  during  the  con- 
tinuance of  the  power  of  making  schemes 
nnder  this  Act,  begin  to  build,  rebuild,  or 
enlarge  any  school  buildings,  or  teachers' 
residences,  or  buildings  connected  therewith, 
except  with  the  written  consent  of  the  Com- 
missioners, or  under  the  directions  of  such  a 
scheme,  but  this  provision  shall  not  prevent 
them  from  continuing  any  works  begun  before 


the  passing  of  this  Act,  or  from  doing  anj. 
thing  necessary  for  the  repair  or  mainteiuuice 
of  buildings  or  residences  existing  at  the 
passing  of  this  Act. 

15.  In  framing  schemes  it  shall  be  the  duty 
of  the  Commissioners,  with  respect  alike  to  the 
constitution  of  the  governing  body  and  to 
educational  provisions,  to  have  regud  to  the 
spirit  of  founders'  intentions,  and  in  cTery 
scheme  which  abolishes  or  modifies  any  pri- 
vileges or  educational  advantages  to  which  a 
particular  class  of  persons  is  entitled,  whether 
as  inhabitants  of  a  particular  area  or  as  belong- 
ing to  a  particular  class  in  life  or  othenrise, 
they  shall  have  regard  to  the  educational 
interests  of  such  class  of  persona:  Provided 
always,  that  where  the  founder  of  any  edaca- 
tional  endowment  has  expressly  provided  for 
the  education  of  children  belonging  to  the 
poorer  classes,  either  generally  or  within  a 
particular  area,  or  otherwise  for  their  benefit, 
such  endowment  for  such  education  or  other* 
wise  for  their  benefit  shall  continue,  so  far  as 
requisite,  to  be  applied  for  the  benefit  of  snch 
chudren. 

16.  In  framing  schemes  the  Commissioner 
shall  provide  that  in  making  a  selection  from 
amongst  those  eligible  for  ^e  benefits  of  any 
educational  endowment,  due  regard  ahall  be 
paid  to  merit  as  ascertained  by  examination, 
or  in  such  other  manner  as  the  Commissioners 
shall  determine. 

17.  In  framing  schemes  provisions  shall  be 
made,  so  far  as  can  be  equitably  arranged  and 
as  the  circumstances  of  each  particular  locality 
require,  for  extending  to  both  sexes  the  bene& 
of  endowments. 

18.  In  every  scheme  the  CommiaaioDers 
shall  provide  for  the  dismissal  at  pleasure  of 
every  officer  in  the  employment  of  tiie  govern- 
ing body  and  of  every  teacher  and  officer  in 
the  endowed  school  or  schools  to  which  the 
scheme  relates,  including  the  principal  teacher 
or  teachers,  with  or  without  a  power  of  appeal 
in  such  cases  and  to  such  autiiority  as  to  the 
Commissioners  may  seem  expedient.  A  scheme 
may  provide  for  the  removal  of  any  religions 
tests  or  qualifications  applicable  to  teachers. 

19.  Every  scheme  shall  provide  for  the 
periodical  inspection  of  any  school  sharing  in 
any  endowment,  and  for  the  periodical  andit 
of  the  accounts  of  any  endowment  dealt  with 
by  the  scheme,  in  such  manner  as  the  Scotch 
Education  Department  may  from  time  to  time 
prescribe.  The  cost  of  such  andit  and,  except 
in  the  case  of  public  or  State-ftided  schools, 
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the  cost  of  such  inspeotion  shall  be  paid  out 
of  the  funds  of  the  endowment  to  which  the 
scheme  relates. 

20.  In  any  scheme  the  Commissioners  may 
provide  for  the  alteration  of  the  scheme  from 
time  to  time  by  the  Court  of  Session  upon 
application  made  with  the  consent  of  the 
Scotch  Education  Department  by  the  govern- 
ing body  or  any  party  interested,  provided 
such  alteration  shall  not  be  contrary  to  any- 
thing contained  in  this  Act ;  and  the  governing 
body  constituted  under  any  provisional  order 
passed  in  terms  of  the  Endowed  Institutions 
(Scotland)  Act,  or  the  Endowed  Institutions 
(Scotland)  Act,  1878,  with  consent  of  the 
Scotch  Education  Department,  may  apply  to 
the  Court  for  the  alteration  of  any  such  order 
from  time  to  time  as  such  governing  body 
may  deem  necessary. 

Procedure. 

21.  Before  preparing  the  draft  of  a  scheme 
for  any  endowment  or  endowments  the  Com- 
missioners may  make  such  public  examination 
or  inquiry  as  tney  think  proper,  and  shall  give 
the  governing  body  or  governing  bodies  an 
opportunity  of  being  heard. 

22.  Any  governing  body  or  any  governing 
bodies  jomtly  may  within  two  months  after 
the  commencement  of  this  Act  give  notice  in 
writing  of  their  intention  to  submit  a  draft 
scheme  for  the  consideration  of  the  Commis- 
sioners, and  if  after  such  notice  they  submit 
such  a  scheme  within  four  months  after  the 
commencement  of  this  Act  the  Commissioners 
shall  take  it  into  consideration  before  preparing 
their  scheme. 

23.  When  the  Commissioners  have  prepared 
the  draft  of  a  scheme  they  shall  cause  it  to  be 
printed,  and  printed  copies  of  it  to  be  sent  to 
the  governing  body  or  governing  bodies  of  the 
endowment  or  endowments  to  which  it  relates, 
and  shall  also  cause  the  draft,  or  a  proper 
abstract  thereof,  to  be  published  in  such  man« 
ner  as  they  think  sufficient  for  giving  infor- 
mation to  all  persons  interested. 

24.  During  two  months  after  the  first  pub- 
lication of  the  draft  of  a  scheme  the  Commis- 
sioners shall  receive  any  objections  made  to 
them  in  writing  by  any  public  body  or  persons 
interested  respecting  such  scheme,  and  any 
amendments  proposed  thereon,  and  at  any 
time  after  the  expiration  of  such  two  months 
the  Commissioners,  if  they  think  fit,  may  hold 
an  inquiry,  or  they  may  refer  the  draft  of  the 
scheme,  and  the  amendments  proposed  thereon, 
to  an  assistant  commissioner,  and  direct  him 


to  hold  a  local  public  inquiry  concerning  the 
subject-matter  of  such  scheme. 

25.  As  soon  as  may  be  after  the  expiration 
of  the  said  two  months,  or  the  holding  of  such 
inquiry  by  the  Commissioners,  or  the  receipt 
by  the  Commissioners  of  the  report  of  the 
assistant  commissioner  on  the  local  inquiry 
held  by  him  (as  the  case  may  be),  the  (Com- 
missioners shall  proceed  to  consider  any  objec- 
tions made  to  tnem  in  writing  respecting  the 
draft  scheme,  and  any  amendments  proposed 
thereon,  and  the  report  (if  any),  and  thereupon 
they  shall,  if  they  think  fit,  frame  a  scheme 
in  such  form  as  they  think  expedient,  and 
submit  it  for  the  approval  of  the  Scotch 
Education  Department,  provided  that  where 
a  scheme  has  oeen  prepared  and  submitted  in 

Eursuance  of  this  Act  to  the  Commissioners, 
efore  the  Commissioners  have  prepared  the 
draft  of  a  scheme,  the  Commissioners  shall, 
if  requested  by  the  governing  body  who  sub- 
mitted it,  submit  such  scheme  with  their  own 
to  the  Scotch  Education  Department. 

26.  The  Scotch  Education  Department,  as 
soon  as  a  scheme  is  submitted  to  them,  shall, 
before  approving  the  same,  cause  the  scheme, 
or  a  proper  abstract  thereof,  to  be  published 
in  such  manner  as  they  think  sufficient  for 
giving  information  to  all  persons  interested, 
together  with  a  notice  stating  that  during  two 
months  after  the  first  publication  of  such 
notice  the  Scotch  Education  Department  will 
receive  any  objections  made  to  them  in  writing 
by  any  public  body  or  persons  interested 
respecting  such  scheme. 

After  the  expiration  of  the  said  two  months, 
unless  a  case  has  been  submitted  to  the  Coui*t 
of  Session  within  the  time  and  in  the  manner 
herein-after  provided,  the  Scotch  Education 
Department  may,  if  the^  think  fit,  approve 
the  scheme  or  may  remit  the  scheme,  with 
such  declaration  as  the  nature  of  the  case 
seems  to  them  to  require,  to  the  Commis- 
sioners, and  if  they  remit  the  scheme  with  a 
declaration  the  provisions  contained  in  the 
immediately  succeeding  section  shall  apply. 

The  Scotch  Education  Department  as  soon 
as  they  approve  a  scheme  shall  forthwith,  in 
such  manner  as  they  think  sufficient  for  giving 
information  to  all  persons  interested,  publish 
a  notice  that  the  scheme  has  been  approved 
by  them,  and  that  unless  within  two  months 
after  the  first  publication  of  such  notice  a 
petition  is  presented  to  the  Scotch  Education 
Department  as  in  this  section  mentioned, 
such  scheme  may  be  approved  by  Her  Majesty 
by  an  Order  in  Council  without  being  laid 
before  Parliament. 

During   the   said   two   months  a  petition 
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graying  that  the  scheme  may  be  laid  before 
Parliament  may  be  presented  to  the  Scotch 
Education  Department  by  the  governing  body 
of  the  endowment  to  which  the  scheme  relates, 
or  by  the  town  council  of  any  burgh  directly 
affected  by  the  scheme,  or  by  the  school  board, 
or  by  any  ratepayers  (not  less  than  twenty)  of 
any  burgh  or  parish  or  place  directly  affected 
by  the  scheme,  or  by  any  person  or  persons 
having  a  vested  interest  in  the  endowment  or 
any  part  of  it. 

27.  Where  a  scheme  is  remitted  with  a  de- 
claration the  Scotch  Education  Department 
shall  transmit  to  the  Commissioners  any  objec- 
tions made  to  them  in  writing  respecting 
such  scheme,  and  the  Commissioners  may 
thereupon  proceed  to  prepare  an  amended 
scheme  ana  may  submit  the  same  for  the 
approval  of  the  Scotch  Education  Department 
in  the  same  manner  and  subject  to  the  same 
provisions  as  are  in  this  Act  provided  in  the 
case  of  the  approval  of  a  scheme,  and  so  on 
from  time  to  time  as  often  as  occasion  may 
require. 

28.  A  scheme  of  the  Commissioners  shall 
not  be  submitted  to  the  Scotch  Education 
Department  unless  a  majority  of  the  Commis- 
sioners for  the  time  bemg  have  signified  in 
writing  their  approval  of  such  scheme,  but  in 
all  other  respects  three  Commissioners  may 
act  under  this  Act. 

29.  The  majority  of  members  of  a  governing 
body  who  are  present  at  a  meeting  of  their 
body  duly  constituted  shall  have  power  to  do 
anything  that  may  be  required  to  be  done  by 
a  governing  body  for  the  purposes  of  this 
Act:  Provided  that  this  power  shall  be  in 
addition  to  and  not  in  restraint  of  any  power 
which  any  meeting  of  such  governing  body 
may  have  independently  of  this  Act. 

30.— 

( 1 . )  If  the  governing  body  of  any  endowment 
to  which  a  scheme  relates,  or  any  person 
or  body  corporate  directly  affected  by  such 
scheme,  feel  aggrieved  by  the  scheme  on 
the  ground  of  the  scheme  being  one  which 
is  not  within  the  scope  of,  or  made  in 
conformity  with  this  Act,  or 

(2.)  If  any  person,  holding  any  office, 
place,  employment,  pension,  compensation 
allowance,  bursary,  or  emolument  under 
or  arising  out  of  an  endowment  dealt 
with  by  the  scheme,  feel  aggrieved  by 
the  scheme  on  the  ground  that  it  does 
not  save  or  make  due  compensation,  as 
required  by  this  Act,  for  his  vested 
interests, — 


such  governing  body,  person,  or  body  corporate 
may,  within  one  month  after  the  first  pnbli. 
cation  of  the  scheme  or  amended  scheme,  sub- 
mit a  case  to  the  Coui*t  of  Session,  to  which  the 
Commissioners  shall  and  any  othen  direotly 
interested  may  be  parties,  for  the  opinion  of 
the  said  Court  on  the  question  or  qaeetions 
therein  stated,  and  if  the  Court  is  of  opinion 
that  the  scheme  is  contrary  to  law  on  tnj  of 
the  grounds  in  this  section  mentioned,  tbe 
Scotch  Education  Department  shall  not  ap- 
prove thereof,  but  they  may,  if  they  think  fit, 
remit  the  same  to  the  Commissioners  with  a 
declaration  as  herein-before  provided. 

Subject  to  the  provisions  of  the  inunediately 
succeeding  section,  a  case  submitted  under 
this  section  shall  be  framed,  lodged,  amended 
heard,  and  otherwise  dealt  with  in  the  same 
manner,  as  nearly  as  may  be,  as  a  special  case 
presented  in  terms  of  the  sixty-third  section 
of  the  Court  of  Session  Act,  186^. 

31.  In  any  proceeding  before  the  Coon  of 
Session  authorised  by  tnis  Act,  the  judgment 
or  deliverance  of  the  Court  shall  be  final  and 
not  subject  to  review;  and  the  Court  shall 
dispose  of  all  Questions  of  expenses,  and  may, 
if  they  think  nt,  direct  the  expenses  or  any 

Sart  thereof  (including  the  expenses  of  the 
ommissioners)  to  be  paid  out  of  die  fuub 
of  the  educational  endowment  to  which  the 
proceeding  relates:  Provided  always, that  it 
shall  not  be  lawful  for  tlie  Court  to  find  the 
Commissioners  liable  in  expenses. 

32.  If  at  the  expiration  of  .the  time  for  a 
petition  to  the  Scotch  Education  Department 
praying  that  a  scheme  be  laid  before  Farliap 
ment  no  such  petition  has  been  presented,  ii 
shall  be  lawful  for  Her  Mi^'esty,  by  Order  in 
Council,  to  declare  her  approl)^<m  of  such 
scheme  without  the  same  being  laid  before 
Parliament. 

If  any  such  petition  has  been  preseotei 
the  Scotch  Education  Department  shall,  u 
soon  as  may  be,  cause  the  scheme  to  be  laid 
before  both  Houses  of  Parliament ;  and  after 
it  has  lain  two  months  before  Parliament, 
then,  unless  within  such  two  months  an  ad* 
dress  has  been  presented  by  one  or  other  of 
the  said  Houses  praying  Her  Majesty  to  with- 
hold her  consent  from  such  scheme  or  acj 
part  thereof,  it  shall  be  lawful  for  Her  Majestr 
by  Order  in  Council  to  declare  her  approbar 
tion  of  such  scheme  or  any  part  thereof,  to 
which  such  addrras  does  not  relate. 

A  scheme  when  approved  by  Her  Majesty 
in  Council  shall  have  full  operation  and  efFfct 
from  the  date  of  such  Order  in  Council,  in  tb 
same  manner  as  if  it  had  been  enacted  in  thi« 
Act ;  and  thereupon  every  Act  of  PsrliameBt, 
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letters  patent,  statute,  deed,  instrament,  trust, 
or  direction  relating  to  the  snbject-matter  of 
the  scheme,  so  far  as  inconsistent  with  the 
provisions  thereof,  shall  be  repealed  and 
abrogated. 

33.  In  the  case  of  endowments  belonging  to 
any  State-aided  school  or  to  any  public  school 
under  the  Education  (Scotland)  Acts,  1872 
and  1878,  of  less  annual  value  than  fifty 
pounds,  the  procedure  herein-before  prescribed 
shall  not  apply,  if  the  governing  body  of  such 
endowment  or  the  school  board,  as  the  case 
ma^  be,  frame  and  submit  to  the  Scotch  Edu- 
cation t)epartment  a  scheme  respecting  such 
endowment. 

The  Scotch  Education  Department  may 
approve  such  scheme  with  or  without  any 
modifications  as  they  think  fit. 

In  ft«ming  and  approving  such  scheme  the 
same  powers  may  be  exercised,  and  subject 
to  the  same  conditions,  as  nearly  as  may  be, 
as  in  the  case  of  any  scheme  under  this  Act ; 
and  such  scheme,  when  approved  by  the  Scotch 
Education  Department,  shall  have  effect  as  if 
it  were  a  scheme  approved  by  Order  in  Council 
under  this  Act. 

34.  Schemes  may  be  from  time  to  time 
framed  and  approved  for  amending  any  scheme 
approved  unaer  this  Act,  and  all  the  provi- 
sions of  this  Act  relative  to  an  original  scheme 
shall  apply  also  to  an  amending  scheme, 
mutatis  mutandis. 

35.  The  Order  in  Council  approving  a 
scheme  shall  be  conclusive  evidence  that  such 
scheme  was  within  the  scope  of  and  made  in 
conformity  with  this  A.ct,  and  the  validity  of 
such  scheme  and  order  shall  not  be  questioned 
in  any  legal  proceedings  whatever. 

36.  Where  any  assistant  commissioner  holds 
a  local  public  inquiry  under  this  Act,  he  shall 
for  that  purpose  hold  a  sitting  or  sittings  in 
some  convenient  place  in  the  neighboumood 
of  the  place  where  the  endowment  or  endow- 
ments to  which  the  scheme  relates  is  situate 
or  administered,  and  shall  thereat  take  and 
receive  any  evidence,  oral  or  documentary, 
offered,  or  which  may  have  been  called  for  or 
produced  tmder  the  powers  contained  in  the 
immediately  succeeding  section,  and  shall 
hear  and  inquire  into  any  objections  respect- 
ing the  scheme  or  the  endowment  or  endow- 
ments, with  power  from  time  to  time  to 
adioum  any  sitting. 

Notice  shall  be  published  in  such  manner 
as  the  Commissioners  direct  of  every  such 
sitting  (except  an  adjourned  sitting)  fourteen 
days  at  least  before  the  holding  thereof. 


37.  In  the  execution  of  this  Act  the  Com- 
missioners shall  have  the  same  powers  as  a 
judge  of  the  Court  of  Session  with  regard  to 
the  citation  and  examination  of  witnesses  and 
the  recovery  and  inspection  of  documents,  and 
it  shall  not  be  necessary  that  any  warrant  of 
citation  or  order  shall  be  signed  by  more  than 
one  Commissioner,  and  if  any  warrant  or  order 
of  the  Commissioners  in  exercise  of  the  said 
powers  is  not  obeyed,  a  judge  of  the  Court  of 
Session  may  on  summary  application  by  the 
Commissioners  ^ant  a  second  warrant  of 
citation  and  diligence  in  ordinary  form,  or 
make  such  other  order  as  may  be  necessary. 

This  section  shall  authorise  the  citation  and 
examination  of  witnesses  and  the  recovery  and 
inspection  of  documents  before  an  assistant 
commissioner;  and  any  assistant  commis- 
sioner may  administer  an  oath  or  afiirmation, 
as  the  case  may  be,  to  any  witness  or  haver. 

38.  The  assistant  commissioner  who  holds  a 
local  inquiry  shall  make  a  report  in  writing 
to  the  Commissioners,  setting  forth  the  result 
of  the  inquiry,  and  whether  in  his  opinion  the 
draft  scheme  referred  to  him  should  be  ap- 
proved with  or  without  alteration,  and  if  with 
any,  then  with  what  alteration,  and  his  reasons 
for  the  same,  and  the  objections,  if  any,  made 
on  the  inquiry  and  iiis  opinion  thereon. 

39.  The  cost  of  publishing  and  circulating 
any  draft  scheme,  or  scheme  or  any  abstract 
thereof,  under  this  Act,  shall  be  paid  out  of 
the  funds  of  the  endowment  or  endowments 
to  which  the  same  relates.  Provided  that  if 
the  Scotoh  Education  Department  or  the  Com- 
missioners cause  any  draft  scheme  or  scheme 
or  abstract  thereof  to  be  published  in  the 
Edinburgh  Gazette  no  fees  shall  be  exigible  in 
respect  of  such  publication. 

MigcdUmeous, 

40.  Notices  and  documents  required  to  bo 
served  on  or  sent  to  a  governing  body  for  the 
purposes  of  this  Act  may  be  served  or  sent  by 
being  left  at  the  office,  if  any,  of  such  governing 
body,  or  being  served  on  or  sent  to  the  chair- 
man, secretary,  clerk,  or  other  officer  of  such 
body,  or  if  there  is  no  office,  chairman,  secre- 
tary, clerk,  or  officer,  or  none  known  to  the 
Commissioners  after  reasonable  inquiry,  by 
being  served  on  or  sent  to  the  principal  teacher 
of  the  endowed  school,  if  any,  under  such 
governing  body. 

41.  Notices  and  documente  required  to  be 
served  or  sent  for  the  purposes  of  this  Act 
may  be  served  or  sent  by  post,  and  shall  be 
deemed  to  have  been  served  and  received  at 
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the  time  when  the  letter  containing  the  same 
would  be  delivered  in  the  ordinary  coarse  of 
the  post ;  and  in  proving  such  service  or 
sending  it  shall  bo  sufficient  to  prove  that  the 
letter  containing  the  notices  or  documents 
was  properly  addressed  and  put  into  the  post 
office. 

42.  Any  scheme,  declaration,  minute,  notice, 
or  other  document  for  the  purposes  of  this 
Act,  if  purporting  to  be  signed  by  a  secretary 
or  assistant  secretary  of  the  Scotch  Education 
Department,  shall,  unless  the  contrary  is 
proved,  be  deemed  to  have  been  so  signed  and 
to  have  been  approved  or  made,  as  the  case 
may  be,  by  the  said  Department. 

43.  The  Commissioners  shall  in  every  year 
make  to  the  Scotch  Education  Department  a 
report  of  their  proceedings  under  this  Act 
during  the  preceding  year,  and  the  Scotch 
Education  Department  shall  cause  such  report 
to  be  laid  with  all  convenient  speed  before  both 
Houses  of  Parliament. 

44.  Every  governing  body  shall  make  such 
reports  and  returns  and  give  to  the  Commis- 
sioners such  information  as  to  the  funds, 
estates,  property,  and  income  under  the  con- 
trol of  the  governing  body  as  the  Commissioners 
may  from  time  to  time  require. 

Every  governing  body  shall  make  such 
reports  and  returns  and  give  such  information 
to  the  Scotch  Education  Department  as  the 
Department  may  from  time  to  time  require. 

45.  The  accounts  of  every  endowment  which 
has  been  regulated,  in  whole  or  in  part,  by  a 
Provisional  Order  made  and  confirmed  pur- 
suant to  the  provisions  of  the  Endowed  Insti- 
tutions (Scotland)  Act,  or  the  Endowed  Institu- 


tions (Scotland)  Act,  1878,  shall  be  periodically 
audited,  and  any  school  sharing  in  soch  endow, 
ment  shall  be  periodically  inspected,  in  such 
manner  as  the  Scotch  Education  Department 
may  from  time  to  time  prescribe.  The  cost  of 
such  audit,  and,  except  in  the  case  of  public 
or  State-aided  schools,  the  cost  of  snch  in- 
spection shall  be  paid  out  of  the  funds  of  tLe 
endowment  to  wnich  the  Provisional  Order 
relates. 

46.  If  the  governing  body  of  any  educational 
endowment  fail  to  give  effect  to  the  proviaioos 
of  any  scheme  approved  under  this  Act,  or  of 
any  Provisional  Order  made  and  confirmed 
under  the  Endowed  Institutions  (Scotland)  Act 
or  the  Endowed  Institutiona  (Scotland)  Art. 
1878,  it  shall  be  lawful  for  the  Scotch  Edaoi. 
tion  Department,  upon  the  application  of  the 
town  council  of  any  burgh  Erectly  affectal 
by  such  scheme  or  Provisional  Order,  or  (•! 
the  school  board,  or  of  any  ratepayers  (not  le:^ 
than  twenty)  of  any  burgh,  or  parish,  or  place 
directly  affected  thereby,  or  of  any  person  ur 
persons  having  a  vested  interest  in  the  endow- 
ment or  any  part  of  it,  and  after  such  inqairr 
as  they  shall  think  proper,  to  send  a  requisition 
to  such  governing  body,  requiring  them  to  gire 
effect  to  the  provisions  of  the  scheme  cr  Fro- 
visional  Order,  and  the  governing  body  shall 
comply  with  the  said  recjuisition  without  nndoe 
delay,  and,  if  they  fail,  may  be  gnmmarily 
compelled  to  do  so  by  the  Court  of  Session,  on 
a  petition  and  complaint  at  the  instance  of  the 
Lord  Advocate. 

47.  The  powers  of  making  and  approring  of 
a  scheme  under  this  Act  shall  not,  unless  cot.- 
tinned  by  Parliament,  be  exercised  after  th^ 
thirty-first  of  December  one  thousand  eight 
hundred  and  eighty-seven. 


Chap.  60. 
Labourers  Cottages  and  Allotments  {Ireland)  Act^  1882. 


ABSTRACT  OF  THS  ENACTMENTS. 

1.  Short  title. 

2.  Inierpreiaiion  of  terms, 

3.  Power  to  Land  Commission  where  agreem,ent  and  declaration  as  to  fair  rent  of  holding  isfiJftl  •■• 

make  an  order  as  to  the  accommodation  of  the  labourers  employed  on  the  holding. 

4.  Penalty  for  non-cotnpliance  with  order. 

5.  Potoer  to  Land  Commission  to  relieve  from  penalties, 

6.  Constructum  of  Act, 
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An  Act  to  amend  and  extend  the  pro- 
visions of  the  Land  Law  (Ireland) 
Act,  1881,  relating  to  labourers 
Cottages  and  Allotments. 

(18th  August  1882.) 

Wb£SEA8  it  is  expedient  to  amend  and  extend 
the  proriBionB  relating  to  labourers  cottages 
and  allotments  of  the  Land  Law  (Ireland)  Act, 
1881: 

Be  it  enacted  by  the  Qneen's  most  IS^xcellent 
Migesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritnal  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be'  cited  for  all  purposes 
as  the  Labourers  Cottages  and  Allotments 
(Ireland)  Act,  1882. 

2.  In  this  Act  the  expression  '*  the  principal 
Act"  means  the  Land  Law  (Ireland)  Act, 
1881,  and  the  several  words  and  expressions 
to  which  meanings  are  assigned  by  that  Act 
shall  have  the  same  respective  meanings  in 
this  Act  unless  there  be  something  in  the 
context  repugnant  thereto. 

3.  Where  under  section  eight  of  the  principal 
Act  the  landlord  and  tenant  of  any  holding 
have  agreed  and  declared,  or  shall  agree  and 
declare,  by  writing  under  their  hands,  what  is 
the  fair  rent  of  the  holding,  and  such  agree- 
ment and  declaration  has  been  or  shall  be  filed 
in  Court,  the  Land  Commission  may  at  any 
time  within  six  months  from  the  passing  of 
this  Act,  or  within  twelve  months  from  the 
date  of  the  filing  of  such  declaration  and 
agreement,  whichever  shall  last  happen,  order 
the  tenant  of  such  holding  for  the  accommo- 
dation of  the  labourers  employed  thereon  to 
improve  any  existing  cottage  or  cottages,  or 
build  any  new  cottage  or  cottages,  or  assign  to 
any  such  cottage  an  allotment  not  exceeding 


half  an  acre,  and  may  by  such  order  fix  the 
terms  as  to  rent  and  otherwise  on  which  such 
accommodation  is  to  be  provided,  and  any  such 
order  may  be  made  on  the  application  of  the 
landlord,  or  of  the  tenant  of  the  holding,  or  of 
any  labourer  boni  fide  employed  and  required 
for  the  cultivation  thereof. 

4.  Where  an  order  shall  be  made  under  this 
Act,  or  has  been  made  or  is  made  under  section 
nineteen  of  the  principal  Act,  for  providing 
accommodation  for  the  labourers  employed  on 
any  holding,  and^  such  order  has  not  been 
complied  with  within  six  months  from  the 
date  of  such  order,  or  six  months  from  the 

Eassing  of  this  Act,  whichever  shall  last 
appen,  the  person  failing  to  complv  wiUi 
such  order  shall  be  liable  thenceforth  to  a 
penalty  of  one  pound  for  every  week  during 
which  such  order  is  not  complied  with,  ana 
such  penalty  shall  be  recoverable  in  a  sumnuury 
manner  before  two  or  moreiustices  in  petty 
sessions  in  manner  provided  by  the  Petty 
Sessions  (Ireland)  Act,  1851,  upon  the  com- 
plaint of  any  labourer  employed  on  the  holding, 
and  in  whose  favour  such  order  has  been  or 
shall  have  been  made,  and  the  justices  shall 
award  such  penalty  to  the  guardians  of  the 
])Oor  of  the  union  within  whioii  the  holding  is 
situate  to  be  applied  in  aid  of  the  poor  rate  of 
such  tmion. 

5.  Any  person  who  has  incurred  any  penalty 
under  the  nrovisions  of  this  Act  may  apply  to 
the  Land  Commission  for  relief  from  the  same, 
and  the  Land  Commission  may  relieve  him 
from  the  whole  or  part  of  such  penalty  on  such 
terms  as  to  compliance  with  tne  order  and  as 
to  costs  or  otherwise  as  the  Land  Commission 
thinks  fit,  and  such  relief  may  be  granted  not- 
withstanding that  an  order  has  been  made  at 
petty  session  for  the  payment  of  the  penalty. 

6.  This  Act  and  the  principal  Act  shall  lio 
read  together  and  construed  as  one  Act. 


Chap.  61. 
Bills  of  Exchange  Act,  1882. 


ABSTBACT  O?  THE  2NACTME5TS. 
PAET  I. 

Prelikinabt. 


1.  Short  UtU, 

2.  Initrpreiation  of  ternis. 
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PART  II. 
Bills  of  Exchakob. 

Form  and  Interpretation. 

3.  Bill  of  exchange  defined, 

4.  Inland  and  foreign  hills. 

5.  Effect  where  different  parties  to  hiU  are  the  same  person. 

6.  Address  to  drawee. 

7.  Gertainbj  required  as  to  payee. 

8.  What  bills  are  negotiable. 

9.  Sum  payable. 

10.  Bill  payable  on  demand. 

11.  Bill  payable  at  a  future  time. 

12.  Omission  ofdaJte  in  bill  payable  after  date. 

13.  Ante-dating  and  post-dating. 

14.  Computation  of  time  of  payment. 

15.  Case  of  need. 

16.  Optional  stipulaiions  by  drawer  or  indors^r. 

17.  Definition  and  requisites  of  acceptance. 

18.  Time  for  acceptance. 

19.  General  and  qualified  acceptances. 

20.  Inchoate  instruments. 

21.  Delivery. 

Capacity  and  Authority  of  PaHies. 

22.  Capacity  of  parties. 

23.  Signature  essential  to  liability. 

24.  Forged  or  unauthorised  signature. 

25.  Procuration  signaiuree. 

26.  Person  signing  as  agent  or  in  representative  capacity. 

The  Consideraiion  for  a  Bill. 

27.  Value  and  holder  for  value. 

28.  Accommodation  hill  or  party. 

29.  Holder  in  due  course. 

80.  Presumption  of  value  and  good  faith. 

Negotiation  of  Bills. 

31.  Negotiation  of  hill. 

32.  Requisites  of  a  valid  indorsement. 

33.  Conditional  indorsement. 

34.  Indorsement  in  blank  and  special  indorsement. 

35.  Restrictive  indorsement, 

36.  Negotiation  of  overdue  or  dishonowred  hUl. 

37.  Negotiation  of  bill  to  party  already  liable  thereon. 

38.  Eights  of  the  holder. 

General  duties  of  the  Holder. 

39.  When  presentment  for  acceptance  is  necessary. 

40.  Time  for  presenting  hill  payable  after  sight. 

41.  Rules  as  to  presentment  for  a>ccepiaAu»,  and  excuses  for  )ion*presentin€nt. 

42.  Non-acceptan>ce. 

43.  Dishonour  by  non-acceptance  and  its  consequences. 

44.  Duties  as  to  qualified  acceptances. 

45.  Rules  as  to  presentmetU  for  payment. 

46.  Excuses  for  delay  or  nonrpresentm^nt  for  payment. 
AH.  Dishonour  by  non-payment. 

48.  Notice  of  dishonour  and  effect  of  non-notice. 

49.  Rules  as  to  notice  of  dishonour. 
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50.  Sweusea  for  non^noHee  and  delay, 

51.  Noting  or  protest  of  hill. 

52.  Duti^ofKolderaiTegardBdrafweeoraMeptcT. 

LiabUitiee  ofParHes* 

53.  Funds  in  hands  of  drawee. 

54.  Liability  of  acceptor. 

55.  LiMUty  ofdrcvtoer  or  indorser. 

56.  Stranger  swning  biU  liable  as  indorser. 

57.  Measure  of  damages  against  parties  to  dishonoured  hiU. 

58.  Transferor  by  delivery  and  transferee. 

Discharge  of  Bill. 

59.  Payment  in  due  course. 

60.  Banker  paying  denumd  draft  whereon  indorsement  is  forged. 

61.  Acceptor  ihe  holder  at  maturity. 

62.  Express  waiver. 

63.  CanceUaiion. 

64.  Alteration  of  hUl. 

Acceptance  and  Payment  f<yr  Honour. 

65.  Acewtancefor  honour  svprh  protest. 
6/6.  Liability  of  acceptor  for  honour. 

67.  Presentment  to  acceptor  for  honour. 

68.  Payment  for  honour  suprh  protest. 

Lost  Instruments. 

69.  Holder's  right  to  duplicate  of  lost  bill. 

70.  Action  on  tost  MU. 

BiU  in  a  Set. 

71.  Btdes  as  to  sets* 

CoiifiAct  of  LoMS. 

72.  Bulss  where  laws  conflict. 


PABT  ni. 

CHsqiTES  ON  A.  Banueb. 

73.  Cheque  defined. 

74.  Presentment  of  cheque  for  payment. 

75.  Bevocalion  of  hanker* s  authority. 

Crossed  Cheques. 

76.  Oeneral  and  special  crossings  defined. 

77.  Crossing  by  drawer  or  after  issue. 

78.  Crossing  a  mcUerial  part  of  cheqtie. 

79.  Duties  of  hanker  as  to  crossed  cneques, 

80.  Protection  to  hanker  and  drawer  where  cheque  is  crossed, 

81.  Effect  of  crossing  on  holder. 

82.  Protection  to  coUecting  hanker* 
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PART  IV. 

PBOKI880BT  NOTE8. 


83.  Promiesory  note  defined, 

84.  Delivery  necessary. 

85.  Joint  and  several  notes, 

86.  Note  payable  on  demand, 

87.  Presentment  of  note  for  payment, 

88.  Liahility  of  maker, 

89.  Application  of  Part  II.  to  notes* 


PARTY. 


ScppLEMiarrABT. 

90.  QoodfaiOi, 

91.  Signature, 

92.  Computation  of  time, 

93.  When  noting  equivalent  to  protest, 

94.  Protest  when  notary  not  acoeseihle, 

95.  Dividend  u>arranis  may  he  crossed, 

96.  Repeal, 

97.  Savings, 

98.  Saving  of  summary  diligence  in  Scotland, 

99.  Gonstrudion  with  other  Acts,  ^c, 

100.  Parole  evidence  aUowed  in  certain  judicial  proceedings  in  SeoHand. 

SCHBDULXS. 


An  Act  to  codify  tlie  law  relating  to 
Bills  of  Exchange,  Cheques,  and 
Promissory  Notes. 

(18th  August  1882.) 

Be  it  enacted  by  the  Qneen*s  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
CommonSi  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

PART  I. 

PBELIMn^ABT. 

1.  This  Act  may  be  cited  as  the  Bills  of 
Exchange  Act,  1882. 

2.  In  this  Act,  unless  the  context  otherwise 
requires, — 

''Acceptance"  means  an  acceptance  com- 
pleted by  delivery  or  notification. 

"Action"  includes  counter  claim  and  set 
off. 

"Banker"  includes  a  body  of  persons 
whether  incorporated  or  not  who  carry 
on  the  business  of  banking. 

** Bankrupt"  includes  any  person  whose 
estate  is  vested  in  a  trustee  or  assignee 
under  the  law  for  the  time  being  in  u)rce 
relating  to  bankruptcy. 


« 
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Bearer  "  means  the  person  in  poflsenioo  of 

a  bill  or  note  which  is  payable  to  bever. 

Bill "  means  bill  of  exchange,  and  "note'' 

means  promissory  note. 

Delivery"  means  tranisfer  of  possession, 

actual  or  constructive,  from  one  person  to 

another. 

Holder  "  means  the  payee  or  indorsee  of  a 

bill  or  note  who  is  in  poeeession  of  it,  or 

the  bearer  thereof. 

Indorsement "  means  an  indorsement  com- 

pleted  by  delivery. 

Issue  "  means  the  first  delivery  of  a  bil! 

or  note,  complete  in  form  to  a  person  who 

takes  it  as  a  holder. 

Person"    includes    a    body    of  penoo^ 

whether  incorporated  or  not. 

Value  "  means  valuable  oonaideration. 

Written  "  includes  printed,  and  *'  writiag" 

includes  print. 


PABT  n. 
Bills  of  Exghaitgk. 


Form  and  InierpretaHon, 

3.  (1.)  A  bill  of  exchange  is  an  unconditioBil 
order  in  writing,  addressed  by  one  perns  \» 
another,  signed  by  the  person  giving  it»n* 
quiring  the  person  to  whom  it  is  addressed  to 
pay  on  demand  or  at  a  fixed  or  detenninsUe 
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f utare  time  a  satn  certain  in  money  to  or  to 
the  order  of  a  spdoified  person,  or  to  Dearer. 

(2.)  An  instrament  wnich  does  not  comply 
with  these  conditions,  or  which  orders  any 
act  to  be  done  in  addition  to  the  payment  of 
money,  is  not  a  bill  of  exchange. 

(3.)  An  order  to  pay  oat  of  a  particular 
fund  is  not  nnconditional  within  the  meaning 
of  this  section ;  bat  an  anqaalified  order  to 
pay,  coapled  with  (a)  an  indication  of  a 
particular  fund  out  of  which  the  drawee  is  to 
re-imburse  himself  or  a  particular  account  to 
be  debited  with  the  amount,  or  (&)  a  statement 
of  the  transaction  which  giVes  rise  to  the  bill, 
is  unconditional. 

(4.)  A  bill  is  not  invalid  by  reason — 

(a.)  That  it  is  not  dated ; 

(h.)  That  it  does  not  specify  the  value  given, 
or  that  any  value  has  been  given  therefor ; 

(c.)  That  it  doss  not  specify  tne  place  where 
it  is  drawn  o^  the  place  where  it  is 
payable. 

4.  (1.)  An  inland  bill  is  a  bill  which  is  or  on 
the  fSftce  of  it  purports  to  be  (a)  both  drawn 
and  payable  within  the  British  Islands,  or 
(b)  drawn  within  the  British  Islands  upon  some 
person  resident  therein.  Any  other  bill  is  a 
foreign  bill. 

For  the  purposes  of  this  Act  ''  British 
Islands  "  mean  any  part  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  the  islands  of 
Man,  Qnemsey,  Jersey,  Aldemey,  and  Sark, 
and  the  islands  a^acent  to  any  of  them  being 
part  of  the  dominions  of  Her  Majesty. 

(2.)  Unless  the  contrary  appear  on  the  face 
of  the  bill  the  holder  may  treat  it  as  an  inland 
bill. 

5.  (1.)  A  bill  may  be  drawn  payable  to,  or 
to  the  order  of,  the  drawer;  or  it  may  be 
drawn  payable  to,  or  to  the  order  of,  the 
drawee. 

(2.)  Where  in  a  bill  drawer  and  drawee  arc 
the  same  person,  or  where  the  drawee  is  a 
fictitious  person  or  a  person  not  having  capa- 
city to  contract,  the  holder  may  treat  the 
instrument,  at  his  option,  either  as  a  bill  of 
exchange  or  as  a  promissory  note. 

6.  (I.)  The  drawee  must  be  named  or  other- 
wise indicated  in  a  bill  with  reasonable  cer- 
tainty. 

(2.)  A  bill  may  be  addressed  to  two  or  more 
drawees  whether  they  are  partners  or  not,  but 
an  order  addressed  to  two  drawees  in  the  alter- 
native or  to  two  or  more  drawees  in  succession 
is  not  a  bill  of  exchange. 

7.  (1.)  Where  a  bill  is  not  payable  to  bearer, 
the  payee  must  be  named  or  otherwise  indi- 
cated therein  with  reasonable  certainty. 


(2.)  A  bill  may  be  made  payable  to  two  or 
more  payees  jointly,  or  it  may  be  made  payable 
in  the  alternative  to  one  of  two,  or  one  or  some 
of  several  payees.  A  bill  ms^  also  be  made 
payable  to  the  holder  of  an  office  for  the  time 
oemff. 

(3.|  Where  the  payee  is  a  fictitious  or  non- 
existing  person  the  bill  may  be  treatod  as 
payable  to  bearer. 

8.  (1.)  When  a  bill  contains  words  prohi- 
biting transfer,  or  indicating  an  intention 
that  it  should  not  be  tranferable,  it  is  valid 
as  between  the  parties  thereto,  but  is  not 
negotiable. 

(2.)  A  negotiable  bill  may  be  payable  either 
to  order  or  to  bearer. 

(3.)  A  bill  is  payable  to  bearer  which  is  ex- 
pressed to  be  so  payable,  or  on  which  the 
only  or  last  indorsement  is  an  indorsement  in 
blank. 

(4.)  A  bill  is  payable  to  order  which  is  ex- 
pressed to  be  so  payable,  or  which  is  expressed 
to  be  payable  to  a  particular  person,  and  does 
not  contain  words  prohibiting  transfer  or  indi- 
cating an  intention  that  it  should  not  be 
transferable. 

(5.)  Where  a  bill,  either  originally  or  by  in- 
dorsement, is  expressed  to  be  payable  to  the 
order  of  a  specified  person,  and  not  to  him  or 
his  order,  it  is  nevertheless  payable  to  him  or 
his  order  at  his  option. 

9.  (I.)  The  sum  payable  by  a  bill  is  a  sum 
certain  within  the  meaning  of  this  Act, 
although  it  is  required  to  1>e  paid — 

(a.)  With  interest. 
(6.)  By  stated  instalments. 
(c.)  By  stated  instalments,  with  a  provision 
that  upon  default    in    payment   of  any 
instalment  the  whole  shall  become  due. 
(d.)  According  to  an  indicated  rate  of  ex- 
change or  according  to  a  rate  of  exchange 
to  be  ascertained  as  directed  by  the  bill. 
(2.)  Where  the  sum  payable  is  expressed  in 
words  and  also  in  figures,  and  there  is  a  dis- 
crepancy between  the  two,  the  sum  denoted  by 
the  words  is  the  amount  payable. 

(3.)  Where  a  bill  is  expressed  to  be  payable 
with  interest,  unless  the  instrument  otnerwise 

Srovides,  interest  runs  from  the  date  of  the 
ill,  and  if  the  bill  is  undated  from  the  issue 
thereof. 

10.  (1.)  A  bill  is  payable  on  demand — 

(a.)  Which  is  expressed  to  be  payable  on 
demand,  or  at  sight,  or  on  presentation ; 
or 

(ff.)  In  which  no  time  for  payment  is  ex- 
pressed. 

(2.)  Where  a  bill  is  accepted  or  indorsed 
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when  it  is  overdue,  it  shall,  as  regards  the 
acceptor  who  so  accepts,  or  any  indorser  who 
so  indorses  it,  be  deemed  a  bill  payable  on 
demand. 

11.  A  bill  is  payable  at  a  determinable  future 
time  within  the  meaning  of  this  Act  which  is 
expressed  to  be  payable — 

(1.)  At  a  fixed  period  after  date  or  sight. 
(2.)  On  or  at  a  fixed  period  after  the  occur- 
rence of  a  specified  event  which  is  certain 
to  happen,  though  the  time  of  happening 
may  be  uncertain. 
An  instrument  expressed  to  be  payable  on  a 
contingency  is  not  a  bill,  and  the  happening  of 
.  the  event  does  not  cure  the  defect. 

12.  Where  a  bill  expressed  to  be  payable  at 
a  fixed  period  after  date  is  issued  undated,  or 
where  the  acceptance  of  a  bill  payable  at  a 
fixed  period  after  sight  is  undatea,  any  holder 
may  iuBert  therein  the  true  date  of  issue  or 
acceptance,  and  the  bill  shall  be  payable 
accordingly. 

Provided  that  (1)  where  ,the  holder  in  good 
faith  and  by  mistake  inserts  a  wrong  date,  and 
(2)  in  every  case  where  a  wrong  date  is  in- 
serted, if  the  bill  subsequently  comes  into  the 
hands  of  a  holder  in  due  course  the  bill  shall 
not  be  avoided  thereby,  but  shall  operate  and 
be  payable  as  if  the  date  so  inserted  had  been 
the  true  date. 

13.  (1.)  Where  a  bill  or  an  acceptance  or  any 
indorsement  on  a  bill  is  dated,  the  date  shall, 
unless  the  contrary  be  proved,  be  deemed  to  be 
the  true  date  of  the  drawing,  acceptance,  or  in- 
dorsement, as  the  case  may  be.     . 

(2.)  A  bill  is  not  invalid  by  reason  only  that 
it  is  ante-dated  or  post-dated,  or  that  it  bears 
date  on  a  Sunday. 

14.  Where  a  bill  is  not  payable  on  demand 
the  day  on  which  it  foils  due  is  determined  as 
follows : 

(1.)  Three  days,  called  days  of  grace,  are,  in 
every  case  where  the  bill  itself  does  not 
otherwise  provide,  added  to  the  time  of 
payment  as  fixed  by  the  bill,  and  the  bill 
IS  due  and  payable  on  the  last  day  of 
grace :  Provided  that — 
(a.)  When  the  last  day  of  grace  falls  on 
Sunday,  Christmas  Day,  Good  Friday, 
or  a  avy  appointed  by  Boyal  procla- 
mation as  a  public  fast  or  thanksgiving 
day,  the  bill  is,  except  in  the  case 
herein-after   provided   for,   due^  and 
payable   on   the  preceding  business 
day; 
(h.)  When  the  last  day  of  grace  is  a 
bank  holiday  (other  than  Christmas 


Day  or  (xood  Friday)  under  ^  Bank 
Holidays  Act,  1871,  and  Acts  amend- 
ing or  extending  it,  or  whoi  the  last 
day  of  grace  is  a  Saudaj  and  the 
second  day  of  grace  is  a  Bank  Holi- 
day, the  oil!  is  due  and  payable  on 
the  succeeding  business  dav. 
(2.)  Where  a  bill  is  payable  at  a  ued  period 
after  date,  after  sight,  or  after  the  bp- 
pening  of  a  specified  event,  the  time  of 

Sayment  is  determined  by  excladin^  the 
ay  from  which  the  time  is  to  begm  to 
run  and  by  including  the  day  of  payment 

(3.)  Where  a  bill  is  payable  at  a  fixed  period 
after  sight,  the  time  begins  to  nm  from 
the  date  of  the  acceptance  if  the  bill  be 
accepted,  and  from  tne  date  of  noting  or 
protest  if  the  bUl  be  noted  or  protest^ 
for  non-acceptance,  or  for  non-deliTeij. 

(4>.)  The  term  "month"  in  a  bill  meant 
calendar  month. 

15.  The  drawer  of  a  bill  and  any  indorser 
may  insert  therein  the  name  of  a  person  to 
whono.  the  holder  may  resort  in  case  of  seed, 
that  is  to  say,  in  case  the  biU  is  diflhononied 
by  non-acceptance  or  non-payment  Bach 
person  is  called  the  referee  in  case  of  aeei 
it  is  in  the  option  of  the  holder  to  reaort  to 
the  referee  in  case  of  need  or  not  as  he  maj 
think  fit. 

16.  The  drawer  of  a  bill,  and  any  indorser, 
may  insert  therein  an  express  8tipuUitio&- 

(1.)  Negativing  or  limiting  his  own  liabi% 

to  the  holder : 
(2.)  Waiving  as  regurds  himself  some  or  all 

of  the  holder's  duties. 

17.  (1.)  The  acceptance  of  a  bill  is  the  signi- 
fication by  the  drawee  of  his  assent  to  the 
order  of  the  drawer. 

(2.)  An  acceptance  is  invalid  unless  it  com- 
plies with  the  following  conditions,  namely : 
(a.)  It  must  be  written  on  the  bill  and  lie 

signed  by  the  drawee.    The  xsereB^na- 

ture   of  the  drawee    without  additiona! 

words  is  sufiBcient. 
(6.)  It  must  not  express  that  the  drawee  viH 

perform  his  promise  by  any  other  meaos 

than  the  payment  of  money. 

18.  A  biU  mav  be  accepted — 

(1.)  Before  ib  nas  been  signed  by  the  drawer, 
or  while  otherwise  incomplete : 

(2.)  When  it  is  overdue,  or  after  it  ba« 
been  dishonoured  by  a  previous  refnal  to 
accept,  or  by  non-payment : 

(3.)  When  a  bill  payable  after  d^t  » 
dishonoured  by  non-acceptance,  and  ^ 
drawee  subsequently  accepts  it,  the  holder 
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in  the  absence  of  any  difiRsrent  agreement, 
is  entitled  to  have  the  bill  accepted  as  of 
the  date  of  first  presentment  to  the  drawee 
for  acceptance. 

19.  (1.)  An  acceptance  is  either  (a)  general 
or  (5)  qualified. 

(2.)  A  general  acceptonce  assents  without 
qualification  to  the  order  of  the  drawer.  A 
qualified  acceptance  in  express  terms  yaries 
the  effect  of  the  bill  as  drawn. 

In    particular    an    acceptance    is  qualified 
which  18 — 
(a.)  conditional,  that  is  to  saj,  which  makes 
payment  by  the  acceptor  dependent  on 
the    fulfilment    of   a    condition    therein 
stated: 
[h,)  partial,  that  is  to  say,  an  acceptance  to 
pay  part  only  of  the  amount  for  which 
the  bill  is  drawn  : 
(c.)  local,  that  is  to  say,  an  acceptance  to 

pay  only  at  a  particular  specified  place : 
An  acceptance  to  pay  at  a  particular  place 
is  a  general  acceptance,  unless  it  expressly 
states  that  the  bill  is  to  be  paid  there  only 
and  not  elsewhere : 
(d,)  qualified  as  to  time  : 
(r.)  tne  acceptance  of  some  one  or  more  of 
the  drawees,  but  not  of  all. 

20.  (1.)  Where  a  simple  signature  on  a  blank 
stamped  paper  is  delivered  by  the  signer  in 
order  that  it  may  be  converted  into  a  bill,  it 
operates  as  a  primfi  facie  authority  to  fill  it  up 
as  a  complete  biU  for  any  amount  the  stamp 
will  cover,  using  the  signature  for  that  of  the 
drawer,  or  the  acceptor,  or  an  indorser ;  and, 
in  like  manner,  when  a  bill  is  wanting  in  any 
material  particular,  the  person  in  possession 
of  it  has  a  priin4  facie  authority  to  till  up  the 
omission  in  any  way  he  thinks  fit. 

(2.)  In  order  that  any  such  instrument  when 
completed  may  be  enforceable  against  any 
person  who  became  a  party  thereto  prior  to  its 
completion,  it  must  be  filled  up  within  a 
reasonable  time,  and  strictly  in  accordance 
with  the  authority  given.  Reasonable  time  for 
this  purpose  is  a  question  of  fact. 

Proviaed  that  if  any  such  instrument  after 
completion  is  negotiated  to  a  holder  in  due 
course  it  shall  be  valid  and  effectual  for  all 
purposes  in  his  hands,  and  he  may  enforce  it 
as  if  it  had  been  filled  up  within  a  reasonable 
time  and  strictly  in  accordance  with  the  autho- 
rity g[iven. 

21.  (1.)  Every  contract  on  a  bill,  whether  it 
be  the  drawer's,  the  acceptor's,  or  an  indorser's, 
is  incomplete  and  revocable,  until  delivery  of 
the  instrument  in  order  to  give  effect  thereto. 

Provided  that  where  an  acceptance  is  written 


on  a  bill,  and  the  drawee  gives  notice  to  or 
according  to  the  directions  of  the  person 
entitled  to  the  bill  that  he  has  accepted  it, 
the  acceptance  then  becomes  complete  and 
irrevocable. 

(2.)  As  between  immediate  parties,  and  as 
regards  a  remote  party  other  than  a  holder  in 
due  course,  the  delivery — 

(a.)  in  order  to  be  effectual  must  be  made 
either  by  or  under  the  authority  of  the 
party  drawing,  accepting,  or  indorsing,  as 
the  case  may  Xe  .* 
(6.)  may  be  shown  to  have  been  conditional 
or  for  a  special  purpose  only,  and  not  for 
the  purpose  of  transferring  the  propert^- 
in  tne  bill. 
But  if  the  bill  be  in  the  hands  of  a  holder  in 
due  course  a  valid  delivery  of  the  bill  by  all 
parties  prior  to  him  so  as  to  make  them  liable 
to  him  is  conclusively  presumed. 

(8.)  Where  a  bill  is  no  longer  in  the  posses- 
sion of  a  party  who  has  signed  it  as  cu-awer, 
acceptor,  or  indorser,  a  valia  and  unconditional 
delivery  by  him  is  presumed  until  the  contrary 
is  proved. 

Capacity  and  Authority  of  Parties, 

22.  (1.)  Capacity  to  incur  liability  as  a  party 
to  a  bill  ,is  co-extensive  with  capacity  to  con- 
tract. 

Provided  that  nothing  in  this  section  shall 
enable  a  corporation  to  make  itself  liable  as 
drawer,  acceptor,  or  indorser  of  a  bill  unless  it 
is  competent  to  it  so  to  do  under  the  law  for 
the  time  being  in  force  relating  to  corporations. 

(2.)  Where  a  bill  is  drawn  or  indorsed  by  an 
infant,  minor,  or  corporation  having  no  capa- 
city or  power  to  incur  liability  on  a  bill,  the 
drawing  or  indorsement  entitles  the  holder  to 
receive  payment  of  the  bill,  and  to  enforce  it 
against  any  other  party  thereto. 

23.  No  person  is  liable  as  drawer,  indorser, 
or  acceptor  of  a  bill  who  has  not  signed  it  as 
such :  Provided  that 

(1.)  Where  a  person  signs  a  bill  in  a  trade  or 
assumed  name,  he  is  liable  thereon  as  if 
he  had  signed  it  in  his  own  name : 

(2.)  The  signature  of  the  name  of  a  firm  is 
equivalent  to  the  signature  by  the  person 
so  signing  of  the  names  of  all  persons 
liable  as  partners  in  that  firm. 

24.  Subject  to  the  provisions  of  this  Act, 
where  a  si^ature  on  a  bill  is  forged  or  placed 
thereon  without  the  authority  of  the  person 
whose  signature  it  purports  to  be,  the  forged 
or  unautnorised  signature  is  wholly  inopera- 
tive, and  no  right  to  retain  the  bill  or  to  give 
a  discharge  therefor  or  to  enforce  payment 
thereof  against   any  party   thereto  can    be 
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acanired  through  or  uridcr  that  Bigpiatare, 
unless  the  party  against  whom  it  is  sought  to 
retain  or  enforce  payment  of  the  bill  is  pre- 
cluded from  setting  up  the  forgery  or  want  of 
authority. 

Proyided  that  nothing  in  this  section  shall 
affect  the  ratification  of  an  unauthorised  signa- 
ture not  amounting  to  a  forgery. 

25.  A  signature  by  procuration  operates  as 
notice  that  the  agent  has  but  a  limited  autho- 
rity to  sign,  and  the  principal  is  onl^  bound  by 
such  signature  if  the  agent  in  so  signing  was 
acting  within  the  actual  limits  of  his  authority. 

26.  (1.)  Where  a  person  signs  a  bill  as 
drawer,  indorser,  or  acceptor,  and  adds  words 
to  his  signature,  indicating  that  he  signs  for  or 
on  behalf  of  a  principal,  or  in  a  representative 
character,  he  is  not  personally  liable  thereon ; 
but  the  mere  addition  to  his  sigpiature  of  words 
describing  him  as  an  agent,  or  as  filling  a 
representative  character,  does  not  exempt  him 
from  personal  liability. 

(2.)  In  determining  whether  a  signature  on  a 
bill  is  that  of  the  principal  or  that  of  the 
agent  by  whose  hand  it  is  written,  the  con- 
struction most  favourable  to  the  validity  of  the 
instrument  shall  be  adopted. 

Hie  Consideration  for  a  BUI. 

27.  (1.)  Valuable  consideration  for  a  bill  may 
.be  constituted  by — 

(a,)  Any  consideration  sufficient  to  support  a 

simple  contract ; 
(&.)  An  antecedent  debt  or  liability.    Such 
a  debt  or  liability  is  deemed  valuable  con- 
sideration whether  the  bill  is  payable  on 
demand  or  at  a  future  time. 
(2.)  Where  value  has  at  any  time  been  given 
for  a  bill  the  holder  is  deemed  to  be  a  holder 
for   value    as  regards  the   acceptor  and   all 
parties  to  the  bill  who  became  parties  prior  to 
such  time. 

(3 )  Where  the  holder  of  a  bill  has  a  Uen  on 
it,  arising  either  from  contract  or  by  implica- 
tion of  law,  he  is  deemed  to  be  a  holder  for 
value  to  the  extent  of  the  sum  for  which  he  has 
a  lien. 

28.  (1.)  An  accommodation  party  to  a  bill  is 
a  person  who  has  signed  a  bill  as  drawer, 
acceptor,  or  indorser,  without  receiving  value 
therefor,  and  for  the  purpose  of  lending  his 
name  to  some  other  person. 

(2.)  An  accommodation  party  is  liable  on  the 
bill  to  a  holder  for  value  ;  and  it  is  immaterial 
whether,  when  such  holder  took  the  bill,  he 
knew  such  party  to  be  an  accommodation  party 
or  not. 

29.  (1.)  A  holder  in  due  course  is  a  holder 
who  has  taken  a  bill,  complete  aud  regular  on 


the  faoe  of  it,  under  the  following  oonditiom; 
namely, 
(a.)  That  he  became  the  holder  of  it  before 
it  was  overdue,  and  without  notice  tbit  it 
had  been  previously  dishonoured,  if  socfa 
was  the  fact : 
(&.)  That  ho  took  the  bill  in  good  faith  ftod 
for  value,  and  that  at  the  time  the  bill  wv 
negotiated  to  him  he  had  no  notice  of 
any  defect  in  the  title  of  the  person  who 
negotiated  it. 
(2.)  Li  particular  the  title  of  a  penon  vho 
negotiates  a  bill  is  defective  within  the  meftniog 
of  this  Act  when  he  obtained  the  bill,  or  tbe 
acceptance  thereof,  by  fraud,  duress,  or  force 
and  fear,  or  other  unlawful  means,  or  for  ad 
illegal  consideration,  or  when  he  negotiites  it 
in  breach  of  faith,  or  under  such  circumstaooes 
as  amount  to  a  fraud. 

(3.)  A  holder  (whether  for  value  or  not , 
who  derives  his  title  to  a  bill  througb  i 
holder  in  due  course,  and  who  is  not  bimxlf  a 
party  to  any  fraud  or  illegality  affecting  it. 
nas  all  the  rights  of  that  holder  in  due  count 
as  regards  the  accentor  and  all  parties  to  the 
bill  prior  to  that  holder. 

30.  (1.)  Every  party  whose  signature  appea^ 
on  a  bill  is  prima  facie  deemed  tohaTeUcome 
a  party  thereto  for  value. 

(2.)  Every  holder  of  a  bill  is  primt  focic 
deemed  to  be  a  holder  in  due  course;  bnt  if  is 
an  action  on  a  bill  it  is  admitted  or  proved 
that  the  acceptance,  issae,  or  subseqaent  ne- 
gotiation of  tne  bill  is  affected  with  fraoi 
duress,  or  force  and  fear,  or  illegalitT,  tht 
burden  of  proof  is  shifted,  unless  and  OBti! 
the  holder  proves  that,  subsequent  to  the 
alleged  fraud  or  illegality,  value  has  in  good 
faith  been  given  for  the  bill. 

Kegotiatwn  of  BHU. 

31.  (1.)  A  bill  is  negotiated  when  it  10  trub- 
ferred  from  one  person  to  another  in  socli  a 
manner  as  to  constitute  the  transferee  ti>t 
holder  of  the  bill. 

(2.)  A  bill  payable  to  bearer  is  negotiatedbr 
delivery. 

(3.)  A  bill  payable  to  order  is  negotiated  br 
the  indorsement  of  the  holder  completed  b; 
delivery. 

(4.)  Where  the  holder  of  a  bill  pavable  to 
his  order  transfers  it  for  value  witnout  in- 
dorsing it,  the  transfer  gives  the  transferee 
such  title  as  the  transferor  had  in  the  bill,  ana 
the  transferee  in  addition  acquires  the  rigb; 
to  have  the  indorsement  of  the  transferor. 

(6.)  Where  any  person  is  under  obligation  to 
indorse  a  bill  in  a  representative  capacity,  b- 
may  indorse  the  bill  in  such  terms  as  t> 
negative  personal  liability. 
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32.  An  indorsement  in  order  to  operate  as  a 
negotiation  mnst  comply  with  the  following 
conditions,  namely : — 

(I.)  It  most  be  written  on  the  bill  itself  and 
be  signed  by  the  indorser.  The  simple 
sij^natnre  of  the  indorser  on  the  bill, 
without  additional  words,  is  sufficient. 

An  indorsement  written  on  an  allonge,  or  on 
a  "copy"  of  a  bill  issued  or  negotiated 
in  a  country  where  **  copies  **  are  recog- 
nised, is  deemed  to  be  written  on  the  bul 
itself. 

(2.)  It  must  be  an  indorsement  of  the  entire 
bill.  A  partial  indorsement,  that  is  to 
say,  an  indorsement  which  purports  to 
transfer  to  the  indorsee  a  part  only  of  the 
amount  payable,  or  which  purports  to 
transfer  the  bill  to  two  or  more  indorsees 
seyerall^,  does  not  operate  as  a  negotiation 
of  the  bill. 

(3.)  Where  a  bill  u  payable  to  the  order  of 
two  or  more  payees  or  indorsees  who  are 
not  partners  sal  must  indorse,  unless  the 
one  endorsing  has  authority  to  endorse  for 
the  others. 

(4.)  Where,  in  a  bill  payable  to  order,  the 
payee  or  indorsee  is  wrongly  designated, 
or  his  name  is  mis-spelt,  he  ma^  indorse 
the  bill  as  therein  described,  adding,  if  ho 
think  fit,  his  proper  signature. 

(5.)  Where  there  are  two  or  more  indorse- 
ments on  a  bill,  each  indorsement  is 
deemed  to  have  been  made  in  the  order  in 
which  it  appears  on  the  bill,  until  the 
contrary  is  proved. 

(6.)  An  indorsement  may  be  made  in  blank 
or  special.  It  may  also  contain  terms 
making  it  restrictive. 

33.  Where  a  bill  nurports  to  be  indorsed 
conditionally  the  conaition  may  be  disregarded 
by  the  payer,  and  payment  to  the  indorsee  is 
valid  wnether  the  condition  has  been  fulfilled 
or  not. 

34.  (1.)  An  indorsement  in  blank  specifies 
no  indorsee,  and  a  bill  so  indorsed  becomes 
payable  to  bearer. 

(2.)  A  special  indorsement  specifies  the  per- 
son to  whom,  or  to  whose  order,  the  bill  is  to 
be  payable. 

(3.)  The  provisions  of  this  Act  relating  to  a 
payee  apply  with  the  necessary  modifications 
to  an  indorsee  under  a  special  indorsement. 

(4.)  When  a  bill  has  been  indorsed  in  blank, 
any  holder  may  convert  the  blank  indorsement 
into  a  special  indorsement  by  writing  above 
the  indorser's  signature  a  direction  to  pay  the 
bill  to  or  to  the  order  of  himself  or  some  other 
person. 


35.  (1.)  An  indorsement  u  restrictive  which 
prohibits  the  further  ne^tiation  of  the  bill  or 
which  expresses  that  it  is  a  mere  authority  to 
deal  with  the  bill  as  thereby  directed  and  not 
a  transfer  of  the  ownership  thereof,  as,  for 
example,  if  a  bill  be  indorsed  '*  Pay  D.  only," 
or  "  Pay  D.  for  the  account  of  X./'  or  "  Pay 
"  D.  or  order  for  collection." 

(2.)  A  restrictive  indorsement  gives  the  in- 
dorsee the  right  to  receive  payment  of  the  bill 
and  to  sue  any  party  thereto  that  his  indorser 
could  have  sued,  but  gives  him  no  power  to 
transfer  his  rights  as  indorsee  unless  it  ex- 
pressly authoriae  him  to  do  so. 

(3.)  Where  a  restrictive  indorsement  autho- 
rises further  transfer,  all  subsequent  indorsees 
take  the  bill  with  the  same  rights  and  subject 
to  the  same  liabilities  as  the  first  indorsee 
under  the  restrictive  indorsement. 

36.  (1.)  Where  a  bill  is  negotiable  in  its 
origin  it  continues  to  be  negotiable  until  it  has 
been  (a)  restrictively  indorsed  or  (&)  discharged 
by  payment  or  otherwise. 

(2.)  Where  an  overdue  bill  is  negotiated,  it 
can  only  be  negotiated  subject  to  any  defect  of 
title  anecting  it  at  its  maturity,  and  thence- 
forward no  person  who  takes  it  can  acquire  or 
give  a  better  title  than  that  which  the  person 
from  whom  he  took  it  had. 

(3.)  A  bill  pHftvable  on  demand  is  deemed  to 
be  overdue  witnin  the  meaning  and  for  the 
purposes,  of  this  section,  when  it  appears  on 
the  face  of  it  to  have  been  in  circidation  for  an 
unreasonable  length  of  time.  What  is  an  un« 
reasonable  length  of  time  for  this  purpose  is  a 
question  of  fact. 

(4.)  Except  where  an  indorsement  bears  date 
after  the  maturity  of  the  bill,  every  negotiation 
is  urim4  facie  deemed  to  have  been  effected 
berore  the  bill  was  overdue. 

(5.)  Where  a  bill  which  is  not  overdue  has 
been  dishonoured  any  person  who  takes  it  with 
notice  of  the  dishonour  takes  it  subject  to  any 
defect  of  title  attaching  thereto  at  the  time  of 
dishonour,  but  nothing  in  this  sub-section  shall 
affect  the  rights  of  a  holder  in  due  course. 

37.  Where  a  bill  is  negotiated  back  to  the 
drawer,  or  to  a  prior  indorser  or  to  the  acceptor, 
such  party  may,  subject  to  the  provisions  of 
this  Act,  re-issue  and  further  negotiate  the 
bill,  but  he  is  not  entitled  to  enforce  payment 
of  the  bill  against  any  intervening  party  to 
whom  he  was  previously  liable. 

38.  The  rights  and  powers  of  the  holder  of  a 
bill  are  as  foUows : 

(1.)  He  may  sue  on  the   bill  in  his  own 

name: 
(2.)  Where  he  is  a  holder  in  doe  course,  he 
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holds  the  bill  free  from  any  defect  of  title 
of  prior  parties,  as  well  as  from  mere  per- 
sonal  defences  available  to  prior  parties 
among  themselves,  and  may  enforce  pay- 
ment against  all  parties  liable  on  the  bill : 
(3.)  Where  his  title  is  defective  (a)  if  he 
negotiates  the  bill  to  a  holder  in  dne 
course,  that  holder  obtains  a  good  and 
complete  title  to  the  bill,  and  (b)  if  he 
obtains  payment  of  the  bill  the  person 
who  pays  him  in  due  course  gets  a  valid 
discharge  for  the  bill. 

General  duties  of  the  Holder. 

39.  (1.)  Where  a  bill  is  payable  after  sight, 
presentment  for  acceptance  is  necessary  in 
order  to  fix  the  maturity  of  the  instrument. 

(2.)  Where  a  bill  expressly  stipulates  that  it 
shall  be  presented  for  acceptance,  or  where  a 
bill  is  drawn  payable  elsewhere  than  at  the 
residence  or  place  of  business  of  the  drawee  it 
must  be  presented  for  acceptance  before  it  can 
be  presented  for  payment. 

(3.)  In  no  other  case  is  presentment  for 
acceptance  necesdary  in  order  to  render  liable 
any  party  to  the  bill. 

(4.)  Where  the  holder  of  a  bill,  drawn  payable 
elsewhere  than  at  the  plaoe  of  business  or  resi- 
dence of  the  drawee,  has  not  time,  with  the 
exercise  of  reasonable  diligence,  to  present  the 
bill  for  acceptance  before  presenting  it  for 
payment  on  the  day  that  it  falls  due,  the  delay 
caused  by  presenting  the  bill  for  acceptance 
before  presenting  it  for  payment  is  excused, 
and  does  not  discharge  the  drawer  and  in- 
dorsers. 

40.  (1.)  Subject  to  the  provisions  of  this  Act, 
when  a  bill  payable  after  sight  is  negotiated, 
the  holder  must  either  present  it  for  acceptance 
or  negotiate  it  within  a  reasonable  time. 

(2.)  If  he  do  not  do  so,  the  drawer  and  all 
indorsers  prior  to  that  holder  are  discharged. 

(3.)  Li  aetermining  what  is  a  reasonable  time 
within  the  meaning  of  this  section,  regard 
shall  be  had  to  the  nature  of  the  bill,  the  usage 
of  trade  with  respect  to  similar  bills,  and  the 
facts  of  the  particular  case. 

41.  (1.)  A  bill  is  duly  presented  for  accept- 
ance which  is  presented  in  accordance  with  the 
following  rules : 

(a.)  The  presentment  must  be  made  by  or  on 
behalf  of  the  holder  to  the  drawee  or  to 
some  person  authorised  to  accept  or  refuse 
acceptance  on  his  behalf  at  a  reasonable 
hour  on  a  business  day  and  before  the  bill 
is  overdue : 

(b.)  Where  a  bill  is  addressed  to  two  or  more 
drawees,  who  are  not  partners,  present- 


ment Sduat  be  made  to -diem  aU,  unkcs 
one  has  authority  to  acc^t  for  all,  then 
presentment  may  be  made  to  him  only. 
(e.)  Where  the  drawee  is  dead  f^esentmem 
may  be  made  to  his  personal  representa* 
tive: 

{d.)  Where  the  drawee  is  bankrupt,  present- 
ment may  be  made  to  him  or  to  his 
trustee : 

(d.)  Where  authorised  by  agreement  or  usage, 
a  presentment  through  the  post  office  is 
sufficient 

(2.)  Presentment  in  accordance  with  these 
rules  is  excused,  and  a  bill  may  be  treated 
as  dishonoured  by  non-acceptanoe — 

(a.)  Where  the  drawee  ia  dead,  or  is  a  ficti- 
tious person  or  a  person  not  baring 
capacity  to  oontraot  by  bill : 

(b.)  Where,  after  the  exercise  of  reasonable 
diligence,  such  presentment  cannot  be 
effected : 

(c.)  Where  although  the  presentment  has 
been  irregular,  acceptance  has  been  re- 
fused on  some  other  ground. 

(8.)  The  fact  thivt  the  holder  has  reason  to 
believe  that  the  bill,  on  presentment,  will  be 
dishonoured  does  not  excuse  preaoitment 

42.  (1.)  When  a  bill  is  duly  presented  for 
acceptance  and  is  not  acceptea  within  the 
customary  time,  the  person  presenting  it  must 
treat  it  as  dishonoured  by  non-aoceptanoe.  If 
he  do  not,  the  holder  shall  loee  his  right  of 
recourse  against  the  drawer  and  indorsen. 

43.  (1.)  A  bill  is  dishonoured  by  non-aocept- 
ance — 

(a.)  when  it  is  duly  presented  for  accept- 
ance, and  such  an  acceptance  as  is  pre- 
scribed by  this  Act  is  refused  or  cannot  be 
obtained;  or 
(6.)  When   presentment  for    acceptance  is 

excused  and  the  bill  is  not  accepted. 
(2.)  Subject  to  the  provisions  of  this  Act 
when  a  bill  is  dishonoured  by  non-acceptanoe, 
an  immediate  right  of  recourse  asainst  the 
drawer  and  indorsers  aocruee  to  me  holder, 
and  no  presentment  for  payment  is  necessary. 

44.  (1.)  The  holder  of  a  bill  mar  refuse  to 
take  a  qualified  acceptance,  and  if  he  does  not 
obtain  an  unqualifiea  acce|^Ance  may  treat  the 
bill  as  dishonoured  hj  non-acceptanoe. 

(2.)  Where  a  qualified  aooepUmoe  is  taken, 
and  the  drawer  or  an  indorser  has  not  ex- 
pressly or  impliedly  authorised  the  holder  to 
take  a  qualified  acceptance,  or  does  not  sofaae- 
quentlv  assent  thereto,  such  drawer  or  indoras' 
is  discharged  from  his  liability  an  the  bill. 

The  provisions  of  this  sub-section  do  not 
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apply  io  a  partial  acoeptance,  whereof  due 
notice  has  been  giyen.  W  here  a  foreign  bill 
has  been  aocepted  as  to  part>  it  nmst  l^  pro- 
tested as  to  the  balance. 

(3.)  When  the  drawer  or  indorser  of  a  bill 
receives  notice  of  a  qualified  acceptance,  and 
does  not  within  a  reasonable  time  express  his 
dissent  to  the  holder  he  shall  be  deemed  to 
have  assented  th^^to. 

45.  Subject  to  the  proyisions  of  this  Act  a 
bill  must  be  duly  presented  for  payment.  If  it 
be  not  so  presented  the  drawer  and  indorse  rs 
shall  be  discharged. 

A  bill  is  duly  presented  for  payment  which 
is  presented  in  accordance  with  tne  following 
rules: — 
(1.)  Where  the  bill  is  not  payable  on  demand, 
presentment  must  be  made  on  the  day  it 
falls  due. 
(2.)  Where  the  bill  is  payable  on  demand, 
then,  subject  to  the  provisions  of  this  Act, 
presentment   must    be    made    within    a 
reasonable  time  after  its  issue  in  order 
to  render  the  drawer  liable,  and  within  a 
reasonable  time  after  its  indorsement,  in 
order  to  render  the  indorser  liable. 
In  determininff  what  is  a  reasonable  time, 
regard  shall  oe  had  to  the  nature  of  the 
bill,  the  usage  of  trade  with  regard  to 
similar  bills,  and  the  facts  of  the  particular 
case. 
(3.)  Presentment    must    be    made   by    the 
holder  or  by  some  person  authorised  to 
receive  payment  on  his  behalf  at  a  reason- 
able hour  on  a  business  day,  at  the  proper 
place  as  herein-after  defined,  either  to  the 
person  designated  by  the  bill  as  payer,  or 
to  some  person  authorised  to  pay  or  refuse 
payment  on  his  behalf  if  with  the  exercise 
of  reasonable  diligence  such  person  can 
there  be  found. 
(4.)  A  bill  is  presented  at  the  proper  place : — 
(a.)  Where  a  place  of  payment  is  specified 
in  the  bill  and  the  bill  is  there  pre- 
sented. 
(6.)  Where  no  place  of  pavment  is  speci- 
fied, but  the  address  of  the  drawee  or 
acceptor  is  g^ven  in  the  bill,  and  the  bill 
is  there  presented, 
(c.)  Where  no  place  of  payment  is  speci- 
fied and  no  address  ^ven,  and  the  bill 
is  presented  at  the  drawee's  or  accep- 
tor's place  of  business  if  known,  and  if 
not,  at  his  ordinary  residence  if  known. 
(d,)  In  any  other  case  if  presented  to  the 
drawee  or  acceptor  wherever  he  can  be 
found,  or  if  presented  at  his  last  known 
place  of  business  or  residence. 
(5.)  Where  a  bill  is  presented  at  the  proper 
place,  and  after  the  exercise  of  reasonable 


diligence  no  person  authorised  to  pay  or 
refuse  payment  can  be  found  there,  no 
further  presentment  to  the  drawee  or  ac- 
ceptor is  required. 

(6.)  Where  a  bill  is  drawn  upon,  or  accepted 
by  two  or  more  persons  who  are  not 
partners,  and  no  place  of  payment  is 
specified,  presentment  must  be  made  to 
tnem  all. 

(7.)  Where  the  drawee  or  acceptor  of  a  bill 
is  dead,  and  no  place  of  payment  is  speci- 
fied, presentment  must  be  made  to  a  per- 
sonal representative,  if  such  there  be,  and 
with  the  exercise  of  reasonable  diligence 
he  can  be  found. 

(8.)  Where  authorised  by  ag^reement  or  usa^ 
a  presentment  through  the  post  office  is 
sufficient. 

46.  (1.)  Delay  in  making  presentment  for 

Eayment  is  excused  when  the  delay  is  caused 
y  circumstances  beyond  the  control  of  the 
holder,  and  not  imputable  to  his  default,  mis- 
conduct, or  negligence.  When  the  cause  of 
delay  ceases  to  operate  presentment  must  be 
made  with  reasonable  diligence. 
(2.)  Presentment  for  payment  is  dispensed 

with, — 
(a.)  Where,  after  the  exercise  of  reasonable 
diligence  presentment,  as  required  by  this 
Act,  cannot  bo  efieoted. 
The  fact  that  the  holder  has  reason  to  believe 
that  the  bill  will,  on  presentment,  be  dis- 
honoured,   does    not  dispense  with  the 
necessity  for  presentment. 
(5.)  Where  the  drawee  is  a  fictitious  person, 
(o.)  As  regards  the  drawer  where  the  drawee 
or  acceptor  is  not  bound,  as  between  him- 
self ana  the  drawer,  to  accept  or  pay  the 
bill,  and  the  drawer  has   no  reason  to 
believe  that  the   bill  would   be   paid  if 
presented. 
(cL)  As  regards  an  indorser,  where  the  bill 
was  accepted  or  made  for  tiie  accommoda- 
tion of  that  indorser,  and  he  has  no  reason 
to  expect  that  the  bill  would  be  paid  if 
presented. 
(e.)  By  waiver  of  presentment,  express  or 
implied. 

47. — (I.)  A  bill  is  dishonoured  by  non-pay- 
ment (a)  when  it  is  duly  presented  for  payment 
and  payment  is  refused  or  cannot  be  obtained, 
or  (o)  when  presentment  is  excused  and  the 
bill  is  overdue  and  unpaid. 

(2.)  Subject  ip  the  provisions  of  this  Act, 
when  a  bill  is  dishonoured  by  non-payment,  an 
immediate  right  of  recourse  against  the  drawer 
and  indorsers  accrues  to  the  holder. 

48.  Subject  to  the  provisions  of  this  Act, 
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\(hen  a  bill  has  been  dishonoured  by  non- 
acceptance  or  by  non-payment,  notice  of  dis- 
honour must  be  given  to  the  drawer  and  each 
indorser,  and  any  drawer  or  indorser  to  whom 
such  notice  is  not  given  is  discharged ;  Pro- 
vided that — 

(1.)  Where  a  bill  is  dishonoured  by  non- 
acceptance  and  notice  of  dishonour  is  not 
given,  the  rights  of  a  holder  in  due  course 
subsequent  to  the  omission,  shall  not  be 
prejudiced  by  the  omission. 

(2.)  Where  a  bill  is  dii<honoured  by  non- 
acceptance,  and  due  notice  of  dishonour  is 
given,  it  shall  not  be  necessarv  to  give  notice 
of  a  subsequent  dishonour  by  non-payment 
unless  the  bill  shall  in  the  meantime  have  been 
accepted. 

49.  Notice  of  dishonour  in  order  to  be  valid 
and  effectual  must  be  given  in  accordance  with 
the  following  rules : — 

(1.)  The  notice  must  be  given  by  or  on  behalf 
of  the  holder,  or  by  or  on  behalf  of  an  in- 
dorser who,  at  the  time  of  giving  it,  is 
himself  liable  on  the  bill. 

(2.)  Notice  of  dishonour  may  be  given  by  an 
agent  either  in  his  own  name,  or  in  the 
name  of  any  party  entitled  to  give  notice 
whether  that  party  be  his  principal  or  not. 

(3.)  Where  the  notice  is  given  by  or  on 
behalf  of  the  holder,  it  enures  for  the 
benefit  of  all  subsequent  holders  and  all 
prior  indorsers  who  have  a  right  of  re- 
course against  the  party  to  whom  it  is 
given. 

(4.)  Where  notice  is  given  by  or  on  behalf 
of  an  indorser  entitled  to  give  notice  as 
herein-before  provided,  it  enures  for  the 
benefit  of  the  holder  and  all  indorsers  sub- 
sequent to  the  party  to  whom  notice  is 
g^ven. 

(5.)  The  notice  may  be  given  in  writing  or 
by  personal  communication,  and  may  be 
given  in  any  terms  which  sufficiently 
identify  the  bill,  and  intimate  that  the 
bill  has  been  dishonoured  by  non-accept- 
ance or  non-payment. 

(6.)  The  return  of  a  dishonoured  bill  to  the 
drawer  or  an  indorser  is,  in  point  of  form, 
deemed  a  sufficient  notice  of  dishonour. 

(7.)  A  written  notice  need  not  be  signed,  and 
an  insufficient  written  notice  mav  be  sup- 
plemented and  validated  by  verbal  com- 
munication. A  misdescription  of  the  bill 
shall  not  vitiate  the  notice  imless  the  party 
to  whom  the  notice  is  given  is  in  fact 
misled  thereby. 

(8.)  Where  notice  of  dishonour  is  required  to 
be  given  to  any  person,  it  may  be  given 
either  to  the  party  hin:iself,  or  to  his  agent 
in  that  behalf. 


(9.)  Where  the  drawer  or  indorser  is  deid, 
and  the  party  giving  notice  knows  it,  the 
notice  must  be  given  to  a  peraonaL  repR- 
sentative  if  such  there  be,  and  with  the 
exercise  of  reasonable  diligence  he  cm  be 
found. 
(10.)  Where  the  drawer  or  indorser  is  hank- 
mpt,  notice  may  be  given  either  to  the 
piffty  himself  or  to  the  trustee. 
(11.)  Where  there  are  two  or  more  drawen 
or  indorsers  who  are  not  partners,  notice 
must  be  given  to  each  of  them,  unkas  one 
of  them  has  authority  to  receive  mA 
notice  for  the  others. 
(12.)  The  notice  may  be  given  as  soon  as  tiie 
bill  is  dishonoured  and  must  be  giren 
within  a  reasonable  time  thereafter. 
In  the   absence   of  special    circamstanoes 
notice  is  not  deemed  to  have  been  giTcn 
within  a  reasonable  time,  unless — 
(a.)  where  the  person  giring  and  the 
person  to  receive  notice  reside  in  the 
same  place,  the  notice  is  given  or  sent 
off  in  time  to  reach  the  latter  on  the 
day  after  the  dishonour  of  the  bill 
(b.)  where  the  person  giving  and  the 
person  to  receive    notice   reside  in 
different  places,  the  notice  is  sent  off 
on  the  day  after  the  dishonour  of  the 
bill,  if  there  be  a  poet  at  a  convenient 
hour  on  that  dav,  and  if  there  be  do 
such  post  on  that  day  then  bj  the 
next  post  thereafter. 
(13.)  Where  a  bill  when  dishonooicd  is  m 
the  hands  of  an  agent,  he  may  either  him- 
self g^ve  notice  to  the  parties  liable  an 
the  bill,  or  he  may  give  notice  to  his 
principal.    If  he  give  notice  to  his  prin- 
cipal, ne  must  do  so  within  tiie  same  time 
as  if  he  were  the  holder,  and  the  prin- 
cipal upon  receipt  of  such  notice  has  nim- 
self  the  same  time  for  giving  notice  as  if 
the  agent  had  been  an  independent  holder. 
(14.)  Where  a  party  to  a  bill  receives  doe 
notice   of  dishonour,   he    has  after  the 
receipt  of  such  notice  the  same  period  of 
time  for  giving  notice  to  antecedent  parties 
that  the  holder  has  after  the  dishonour. 
(15.)  Where  a  notice  of  dishonour  is  dnij 
addressed  and  posted,  the  sender  is  deemed 
to  have  given  due  notice  of  dishonour, 
notwithstanding  any  miscarriage  by  the 
post  office. 

50. — (1.)  Delay  in  giving  notice  of  dishononr 
is  excused  where  the  delay  is  caused  by  cir- 
cumstances beyond  the  oontrol  of  the  party 
giving  notice,  and  not  imputable  to  hia  deranlt, 
misconduct,  or  negligence.  When  the  cause 
of  delay  ceases  to  operate  the  notice  must  be 
given  with  reasonable  diligence. 
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(2.)  Notioe  of  diahonoiir  is  dispensed  with — 

(a.)  When,  alter  the  exercise  of  reasonable 
diligence,  notice  as  required  by  this  Act 
cannot  be  ^ven  to  or  does  not  reach  the 
dbrawer  or  indorser  songht  to  be  charged : 

(b.)  By  waiver  express  or  implied.  Notice 
of  dishononr  may  be  waived  before  the 
time  of  giving  notice  has  arrived,  or  after 
the  omission  to  give  dne  notice : 

(6.)  As  regards  the  drawer  in  the  following 
cases,  namely,  (1)  where  drawer  ana 
drawee  are  the  same  person,  (2)  where  the 
drawee  is  a  fictitious  person  or  a  person 
not  having  capacity  to  contract,  (3)  where 
the  drawer  is  the  person  to  whom  the  bill 
is  presented  for  payment,  (4)  where  the 
drawee  or  acceptor  is  as  between  himself 
and  the  drawer  under  no  obligation  to 
accept  or  pay  the  bill,  (5)  where  the  drawer 
has  countermanded  payment : 

(d.)  As  regards  the  indorser  in  the  following 
cases,  namely,  (1)  where  the  drawee  is  a 
fictitious  person  or  a  person  not  having 
capacity  to  contract  and  the  indorser  was 
aware  of  the  fact  at  the  time  he  indorsed 
the  bill,  (2)  where  the  indorser  is  the 
person  to  whom  the  bill  is  presented  for 
payment,  (3)  where  the  bill  was  accepted 
or  made  for  his  accommodation. 

51. — (1.)  Where  an  inland  bill  has  been  dis- 
honoured it  may,  if  the  holder  think  fit,  be 
noted  for  non-acceptance  or  non-payment,  as 
the  case  may  be  ;  but  it  shall  not  be  necessary 
to  note  or  protest  any  such  bill  in  order  to 
preserve  the  recourse  against  the  drawer  or 
indorser. 

(2.)  Where  a  foreign  bill,  appearing  on  the 
face  of  it  to  be  such,  has  been  dishonoured  by 
non-acceptance  it  must  be  dulv  protested  for 
non-acceptance,  and  where  such  a  bill,  which 
has  not  oeen  previously  dishonoured  by  non- 
acceptance,  is  dishonoured  by  non-payment 
it  must  be  daly  protested  for  non-payment. 
If  it  be  not  80  protested  the  drawer  and  in- 
dorsers  are  discharged.  Where  a  bill  does  not 
appear  on  the  face  of  it  to  be  a  foreigpi  bill, 
protest  thereof  in  case  of  dishonour  is  un- 
necessary. 

(3.)  A  bill  which  has  been  protested  for 
non-acceptance  may  be  subsequently  protested 
for  non-payment. 

(4.)  Subiect  to  the  provisions  of  this  Act, 
when  a  bill  is  noted  or  protested,  it  must  be 
noted  on  the  day  of  its  dishonour.  When  a 
bill  has  been  duly  noted,  the  protest  m^  be 
subsequently  extended  as  of  the  date  of  the 
noting. 

(5.)  Where  the  acceptor  of  a  bill  becomes 
bankrupt  or  insolvent  or  suspends  payment 
before  it  matures,  the  holder  may  cause  the 


bill  to  be  protested  for  better  security  against 
the  drawer  and  indorsers. 

(6.)  A  bill  must  be  protested  at  the  place 
where  it  is  dishonoured :  Provided  that — 
(a.)  When  a  bill  is  presented  through  the 
post   office,  and  returned   by   post   dis- 
honoured, it  may    be   protestea   at  the 
Slace  to  which  it  is  returned  and  on  the 
ay  of  its  return  if  received  during  busi- 
ness hours,  and  if  not  received  during 
business  hours,  then  not  later  tlum  the 
next  business  day : 
(5.)  When  a  bill  drawn  payable  at  the  place 
of  business  or  residence  of  some  person 
other   than    the    drawee,  has   been  dis- 
honoured by  non-acceptance,  it  must  be 
protested  for  non-pavment  at  the  place 
where  it  is  expressed  to  be  payable,  and 
no  further  presentment  for  payment  to, 
or  demand  on,  the  drawee  is  necessary. 
(7.)  A  protest  must  contain  a  copy  of  the 
bill,  and  must  be  signed  by  the  notary  making 
it,  and  must  specify — 
(a.)  The  person  at  whose  request  the  bill  is 

protested : 
(h.)  The  place  and  date  of  protest,  the  cause 
or  reason  for  protesting  the  bill,  the  de- 
mand made,  and  the  answer  given,  if  any, 
or  the  fact  that  the  drawee  or  acceptor 
could  not  be  found. 
(8.)  Where  a  bill  is  lost  or  destroyed,  or  is 
wrongly  detained  from  the  person  entitled  to 
hold  it,  protest  may  be  made  on  a  copy  or 
written  particulars  thereof. 

(9.)  Protest  is  dispensed  with  by  any  cir- 
cumstance which  would  dispense  with  notice 
of  dishonour.  Delay  in  noting  or  protesting 
is  excused  when  the  delay  is  caused  by  circum- 
stances beyond  the  control  of  the  holder,  and 
not  imputable  to  his  default,  misconduct,  or 
negligence.  When  the  cause  of  delay  ceases 
to  operate  the  bill  must  be  noted  or  protested 
with  reasonable  diligence. 

52. — (1.)  When  a  bill  is  accepted  generally 
presentment  for  payment  is  not  necessary  in 
order  to  render  the  acceptor  liable. 

(2.)  When  by  the  terms  of  a  qualified  ac- 
ceptance presentment  for  payment  is  required, 
the  acceptor,  in  the  absence  of  an  express 
stipulation  to  that  effect,  is  not  discharged  by 
the  omission  to  present  the  bill  for  pay  me  at 
on  the  day  that  it  matures. 

(3.)  In  order  to  render  the  acceptor  of  a  bill 
liable  it  is  not  necessary  to  protest  it,  or  that 
notice  of  dishonour  should  be  given  to  him. 

(4.)  Where  the  holder  of  a  bill  presents  it 
for  payment,  he  shall  exhibit  the  bill  to  the 
person  from  whom  he  demands  payment,  and 
when  a  bill  is  paid  the  holder  shall  forthwith 
deliver  it  up  to  the  party  paying  it. 
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Liabilities  nf  Parties, 

53. — (1.)  A  bill,  of  itseK,  does  not  operate  as 
an  assignment  of  funds  in  the  bands  of  the 
drawee  available  for  the  payment  tbereof,  and 
the  drawee  of  a  bill  wbo  does  not  accept  as 
required  by  this  Act  is  not  liable  on  the 
instrument.  This  sub-section  sball  not  extend 
to  Scotland. 

(2.)  In  Scotland,  where  the  drawee  of  a  bill 
has  in  his  hands  funds  available  for  the  pay- 
ment thereof,  the  bill  operates  as  an  assign- 
ment of  the  sum  for  which  it  is  drawn  in 
favour  of  the  holder,  from  the  time  when  the 
bill  is  presented  to  the  drawee. 

54i.  The  acceptor  of  a  bill,  by  accepting  it — 
(1.)  Engages  that  he  will  pay  it  according 

to  the  tenor  of  his  acceptance : 
(2.)  Is  precluded  from  denying  to  a  holder 
in  due  course :_ 

(a.)  The  existence  of  the  drawer,  the 
genuineness  of  his  signature,  and  his 
capacity  and  authority  to  draw  the 
bill; 
(b.)  In  the  case  of  a  l^ill  payable  to 
drawer's  order,  the  then  capacity  of 
the  drawer  to  indorse,  but  not  the 
genuineness  or  validity  of  his  indorse- 
ment; 
(c.)  In  the  case  of  a  bill  payable  to  the 
order  of  a  third  person,  the  existence 
of  the  payee  ana  his  then  capacity 
to  indorse,  but  not  the  genuineness  or 
validity  of  his  indorsement. 

55. — (1.)  The  drawer  of  a  bill  by  drawing 
it— 

(a.)  Engages  that  on  due  presentment  it 
shall  be  accepted  and  paid  according  to 
its  tenor,  and  that  if  it  be  dishonoured 
he  will  compensate  the  holder  or  any 
indorser  who  is  compelled  to  pay  it,  pro- 
vided that  the  requisite  proceedings  on 
dishonour  be  duly  taken ; 

(&.)  Is  precluded  from  denying  to  a  holder 
in  due  course  the  existence  of  the  payee 
and  his  then  capacity  to  indorse. 

(2.)  The  indorser  of  a  bill  by  indorsing  it — 

(a.)  Engages  that  on  due  presentment  it 
shall  be  accepted  and  paia  according  to 
its  tenor,  and  that  if  it  oe  dishonoured  he 
will  compensate  the  holder  or  a  subse- 
quent indorser  who  is  compelled  to  pay 
it,  provided  that  the  requisite  proceedings 
on  dishonour  be  duly  taken ; 

(b,)  Is  precluded  from  denying  to  a  holder 
in  due  course  the  genuineness  and  regu- 
larity in  all  respects  of  the  drawer's 
signature  and  all  previous  indorsements ; 

(c.)  Is  precluded  from  denying  to  his  imme- 
diate or  a  subsequent  indorsee  that  the 


bill  was  at  the  time  of  his  indonement  a 
valid  and  embBisting  bill,  and  tiiat  be  had 
then  a  good  title  thereto. 

56.  Where  a  person  signs  a  bill  otherwise 
than  as  drawer  or  acceptor,  he  thereby  incars 
the  liabilities  of  an  indorser  to  a  holder  in  doe 
course. 

57.  Where  a  bill  is  diahonotved,  the  measoR 
of  damages,  which  shall  be  deemed  to  be  liqui- 
dated damages,  shall  be  as  follows : 

(1.)  The  holder  may  recover  firom  any  pwty 
liable  on  the  bill,  and  the  drarvrer  who  has 
been  compelled  to  pay  the  IhII  may  recoTcr 
from  the  acceptor,  and  an  inderser  who 
has  been  compelled  to  pay  the  bill  nuj 
recover  from  the  acceptor  or  from  the 
drawer,  or  from  a  prior  indorser — 
(a.)  The  amount  of  the  bill : 
(b.)  Interest  thereon  from  the  time  of 
presentment  for  payment  if  the  bill  u 
payable  on  demand,  and   from  the 
maturity  of  the  bill  in  any  other  caae. 
(c.)  The  expenses  of  noting,  or,  when 
protest  is  necessary,  and  the  protest 
has  been  extended,  the  expenses  of 
protest. 
(2.)  In  the  case  of  a  bill  which  has  been  dis- 
honoured   abroad,   in  lieu  of  the  above 
damages,  the  holder  may  recover  from  the 
drawer  or  an  indorser,  and  the  drawer  or 
an  indorser  who  has  been  compelled  to  par 
the  bill  may  recover  from  any  party  liable 
to  him,  the  amount  of  the  re-exchangp 
with  interest  thereon  until  the  time  of 
payment. 
(3.)  Where  by  this  Act  interest  may  be  re- 
covered as  damages,  such  interest  mar,  if 
justice  require  it,  be  withheld  whoUr  or  in 
part,  and  where  a  bill  is  expressed  to  be 
payable  with  interest  at  a   given  rate, 
mterest  as  damages  may  or  may  not  be 
given  at  the  same  rate  as  interest  proper. 

58.— (1.)  Where  the  holder  of  a  biU  ptjabV 
to  bearer  negotiates  it  by  d^very  withoot 
endorsing  it,  he  is  called  a  '*  transferor  br 
"  delivery." 

(2.)  A  transferor  by  delivery  is  not  liaWe  oq 
the  instroment. 

(8.)  A  transferor  by  delivery  wbo  negotiate* 
a  bill  thereby  warrants  to  his  immediate  tnas* 
feree  being  a  holder  for  value  that  the  bill  b 
what  it  purports  to  be,  that  he  has  a  tif^i  t<' 
transfer  it,  and  that  at  the  time  of  trananer  be 
is  not  aware  of  any  &ct  which  renders  ii 
valuelesK. 

Discharge  of  BiU. 
59.— (1.)  A  bill  is  discharged  by  payment  ii. 
due  course  by  or  on  behalf  of  the  drawee  or 
acceptor. 
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"  Fayment  in  due  course  "  means  payment 
made  at  or  after  the  maturity  of  the  bill  to  the 
holder  thereof  in  good  faith  and  without  notice 
that  his  title  to  the  bill  is  defective. 

(2,)  Subject  to  the  provisions  herein-after 
contained,  when  a  bill  is  paid  by  the  drawer 
or  an  indorse  it  is  not  diseharged ;  but 

(a.)  Where  a  bill  payable  to,  or  to  the  order 

of,  a  third  party  is  paid  by  the  drawer, 

the  drawer  may  enforce  payment  thereof 

against  the  acceptor,  but  may  not  re-issue 

the  bill. 

(h.)  Where  a  bill  is  paid  by  an  indorser,  or 

where  a  bill  payable  to  drawer's  order  is 

paid  by  the  arawer,  the  party  paying  it 

IS  remitted  to  his  former  rights  as  regards 

the  acceptor  or  antecedent  parties,  and  he 

may,  if  he  thinks  fit,  strike  out  his  own 

ana  subseauent  indorsements,  and  again 

negotiate  tne  bill. 

(3.)  Where  an  accommodation  bill  is  paid  in 

due  course  by  the  party  accommodated  the  bill 

is  discharged. 

60.  IVlien  a  bill  payable  to  order  on  demand 
is  drawn  on  a  banker,  and  the  banker  on  whom 
it  is  drawn  pays  the  bill  in  good  faith  and  in 
the  ordinary  course  of  business,  it  is  not  incum- 
bent on  the  banker  to  show  that  the  indorse- 
ment of  the  payee  or  any  subsequent  indorse- 
ment was  made  by  or  under  the  authority  of 
the  person  whose  indorsement  it  purports  to 
be,  and  the  banker  is  deemed  to  have  paid  the 
bill  in  due  course,  although  such  indorsement 
has  been  forged  or  made  without  authority. 

61.  When  the  acceptor  of  a  bill  is  or  becomes 
the  holder  of  it  at  or  after  its  maturity,  in  his 
own  right,  the  bill  is  discharged. 

62.  (1.)  When  the  holder  of  a  bill  at  or  after 
its  maturity  absolutely  and  unconditionally 
renounces  ms  rights  against  the  acceptor  the 
bill  is  discharged! 

The  renunciation  must  be  in  writing,  unless 
the  bill  is  delivered  up  to  the  acceptor. 

(2.)  The  liabilities  of  any  partv  to  a  bill  may 
in  like  manner  be  renounced  by  the  liolder 
before,  at,  or  after  its  maturity ;  but  nothing 
in  this  section  shall  affect  the  rights  of  a  holder 
in  due  course  without  notice  of  the  renuncia- 
tion. 

63.  (1.)  Where  a  bill  is  intentionally  can- 
celled by  the  holder  or  his  agent,  and  the 
cancellation  is  apparent  thereon,  the  bill  is 
discharged. 

(2,)  In  like  manner  any  party  liable  on  a 
bill  may  be  discharged  by  the  intentional  can- 
cellation of  his  signature  by  the  holder  or  his 
agent.    In  such  case  any  indorser  who  would 


have  had  a  right  of  recourse  against  the  party 
whose  signature  is  cancelled,  is  also  dis- 
oharffed. 

(3  J  A  concellation  made  unintentionally,  or 
under  a  mistake,  or  without  the  authority  of 
the  holder  is  inoperative ;  but  where  a  bill  or 
any  sifi^nature  thereon  appears  to  have  been 
cancelled  the  burden  of  proof  lies  on  the  party 
who  alleges  that  the  cancellation  was  made 
unintentionally,  or  under  a  mistake,  or  without 
authority. 

64).  (1.)  Wliere  a  bill  or  acceptance  is  ma- 
terially altered  without  the  assent  of  all 
parties  liable  on  the  bill,  the  bill  is  avoided 
except  as  against  a  party  who  has  himself 
made,  authorised,  or  assented  to  the  alteration, 
and  subseauent  indorsers. 
ProTidea  that, 

Where  a  bill  has  been  materially  altered, 

but  the^  alteration  is  not  apparent,  and 

the  bill  is  in  the  hands  of  a  holder  in  due 

course,  such  holder  may  avail  himself  of 

the  bill  as  if  it  had  not  been  altered,  and 

may  enforce  payment  of  it  according  to 

its  original  tenour. 

(2.)  In  particular  the  following  alterations 

are  material,  namely,  any  alteration  of  the 

date,  the  sum  payable,  the  time  of  payment, 

the  place  of  payment,  and,  where  a  bill  has 

been  acceptea  generally,  the  addition  of  a 

place  of  payment  without  the  acceptor's  assent. 

Ace^Umce  and  Payment  for  Honour. 

65.  (1.)  Where  a  bill  of  exchange  has  been 
protested  for  dishonour  by  non-aoceptance,  or 

Srotested  for  better  security,  and  is  not  oyer- 
ue,  any  person,  not  being  a  party  aJready 
liable  thereon,  may,  with  the  consent  of  the 
holder,  intervene  and  accept  the  bill  snpr^ 
protest,  for  the  honour  of  any  party  liable 
thereon,  or  for  the  honour  of  the  person  for 
whose  account  the  bill  is  drawn. 

(2.)  A  bill  may  be  accepted  for  honour  for 
part  only  of  the  sum  for  which  it  is  drawn. 

(3.)  An  acceptance  for  honour  supr^  protest 
in  order  to  be  valid  must — 

(a)  be  written  on  the  bill,  and  indicate  that 
it  is  an  acceptance  for  honour : 

(5.)  bo  signed  by  the  acceptor  for  honour : 

(4.)  Where  an  acceptance  for  honour  does 
not  expressly  state  for  whose  honour  it  is  made, 
it  is  deemed  to  be  an  acceptance  for  the  honour 
of  the  drawer. 

(5.)  Where  a  bill  payable  after  sight  is 
accepted  for  honour,  its  maturity  is  calculated 
from  the  date  of  the  noting  for  non-accept- 
ance, and  not  from  the  date  of  the  acceptance 
for  honour. 

Q^.  (1.)  The  acceptor  for  honour  of  a  bill 
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by  accepting  it  engages  that  he  will,  on  dae 
presentment,  pay  the  bill  according^  to  the 
tenor  of  his  acceptance,  if  it  is  not  paid  by  the 
drawee,  provided  it  has  been  daly  presented 
for  payment,  and  protested  for  non-payment, 
and  that  he  receives  notice  of  these  facts. 

(2.)  The  acceptor  for  honour  is  liable  to  the 
holder  and  to  all  parties  to  the  bill  subsequent 
to  the  party  for  iniose  honour  he  has  accepted. 

67.  (1 .)  Where  a  diuhonoured  bill  has  been 
accepted  for  honour  suprk  protest,  or  contains 
a  reference  in  case  of  need,  it  must  be  protested 
for  non-payment  before  it  is  presented  for  pa^* 
ment  to  the  acceptor  for  honour,  or  referee  in 
case  of  need. 

(2.)  Where  the  address  of  the  acceptor  for 
honour  is  in  the  same  place  where  the  bill 
is  protested  for  non-payment,  the  bill  must  be 
presented  to  him  not  later  than  the  day  follow- 
mg  its  maturity ;  and  where  the  address  of  the 
acceptor  for  honour  is  in  some  place  other  than 
the  place  where  it  was  protested  for  non- 
payment, the  bill  must  be  forwarded  not 
later  than  the  day  following  its  maturity  for 
presentment  to  him. 

(3.)  Delay  in  presentment  or  non-present- 
ment is  excused  by  any  circumstance  which 
would  excuse  delay  in  presentment  for  pay- 
ment or  non-presentment  for  payment. 

(4.)  When  a  bill  of  exchange  is  dishonoured 
by  the  acceptor  for  honour  it  must  be  protested 
for  non-payment  by  him. 

68.  (1.)  Where  a  bill  has  been  protested  for 
non-payment,  any  person  may  intervene  and 
pay  it  supra  protest  for  the  honour  of  any  party 
liable  thereon,  or  for  the  honour  of  the  person 
for  whose  account  the  bill  is  drawn. 

(2.)  Where  two  or  more  persons  offer  to  pay 
a  bill  for  the  honour  of  different  parties,  the 
person  whose  payment  will  discharge  most 
parties  to  the  bill  shall  have  the  preference. 

(3.)  Payment  for  honour  supra  protest,  in 
order  to  operate  as  such  and  not  as  a  mere 
voluntay  p^ment,  must  be  attested  by  a 
notarial  act  of  honour  which  may  be  appended 
to  the  protest  or  form  an  extension  of  it. 

(4.)  The  notarial  act  of  honour  must  be 
founded  on  a  declaration  made  by  the  payer  for 
honour,  or  his  agent  in  that  behalf,  declaring 
his  intention  to  pay  the  bill  for  honour,  and  for 
whose  honour  he  pays. 

(5.)  Where  a  bill  has  been  paid  for  honour, 
all  parties  subsequent  to  the  party  for  whose 
honour  it  is  paid  are  dischargea,  but  the  payer 
for  honour  is  subrogated  for,  and  succeeds  to 
both  the  rights  and  duties  of,  the  holder  as 
regards  the  party  for  whose  honour  he  pays, 
and  all  parties  liable  to  that  party. 

(6.    Tne  payer  for  honour  on  paying  to  the 


holder  the  amount  of  the  bill  and  the  notuial 
expenses  incidental  to  its  dishonour  ia  entitied 
to  receive  both  the  bill  itself  and  the  protest. 
If  the  holder  do  not  on  demand  deliver  them 
up  he  shall  be  liable  to  the  payer  for  honour  in 
damages. 

(7.)  Where  the  holder  of  a  bill  refiuei  to 
receive  payment  eaprk  protest  he  shall  Iok 
his  right  of  recourse  against  any  partj  wbo 
would  have  been  discharged  by  such  payment 

La$t  IfutirumenU. 

69.  Where  a  bill  has  been  lost  before  it  is 
overdue,  the  person  who  was  the  holder  of  it 
inay  apply  to  the  drawer  to  give  him  anotiier 
bill  of  the  same  tenor^  giving  security  to  Hbt 
drawer  if  required  to  indemnify  him  agiinit 
all  persons  whatever  in  case  the  bill  allefDd  to 
have  been  lost  shall  be  found  again. 

If  the  drawer  on  request  as  aforesaid  refues 
to  give  such  duplicate  biU,  he  may  be  oompellfid 
to  do  so. 

70.  In  any  action  or  proceeding  upon  a  bill, 
the  court  or  a  judge  may  order  that  the  las 
of  the  instrument  shall  not  be  set  up,  pnrrided 
an  indemnity  be  given  to  the  satisnetion  (^ 
the  court  or  judge  against  the  claims  of  inj 
other  person  upon  the  instrument  in  question. 

BiU  in  a  8eL 

71.  (1.)  Where  a  bill  is  drawn  in  a  set,  each 
part  of  the  set  being  numbered,  and  oon- 
taining  a  reference  to  the  other  parts,  the 
whole  of  the  parts  constitute  one  bill. 

(2.)  Where  the  holder  of  a  set  indorses  two 
or  more  parts  to  different  persons,  he  is  liable 
on  every  such  part,  and  every  indorser  sob- 
sequent  to  him  is  liable  on  the  part  he  hft> 
himself  indorsed  as  if  the  said  parts  wcrt 
separate  bills. 

(3.)  Where  two  or  more  parts  of  a  set  ire 
negotiated  to  different  holders  in  due  conise, 
the  holder  whose  title  first  accraes  is  a$ 
between  such  holders  deemed  the  trae  owner 
of  the  bill;  but  nothing  in  this  sub-sectioo 
shall  affect  the  rights  of  a  person  who  in  doe 
course  accepts  or  pays  the  part  first  presented 
to  him. 

(4.)  The  acceptance  may  be  written  on  uf 
part,  and  it  must  be  written  on  one  part  onlj. 

If  the  drawee  accepts  more  than  one  mrU 
and  such  accepted  parts  get  into  the  hanos  of 
different  holders  in  due  course,  he  is  liable  on 
every  such  part  as  if  it  were  a  separate  biE 

(6.)  When  the  acceptor  of  a  bill  drawn  in  » 
set  pays  it  without  reauiring  the  pari  bearing 
his  acceptance  to  be  aelivered  up  to  him,  and 
that  part  at  maturity  is  outstanding  in  the 
hands  of  a  holder  in  due  course,  he  is  liable  to 
the  holder  thereof. 
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(6.)  Subject  to  the  preceding  nUeB,  where 
any  one  nart  of  a  bill  drawn  m  a  set  is  dis- 
charj^ed  by  payment  or  otherwise,  the  whole 
bill  is  discharged. 

Conflict  ofLaw8. 

72.  Where  a  bill  drawn  in  one  conntry  is 
negotiated,  accepted,  or  payable  in  another, 
the  rights,  duties,  and  liabihties  of  the  parties 
thereto  are  determined  as  follows : 

(1. )  The  validity  of  a  bill  as  regards  requisites 
in  form  is  determined  by  the  law  of  the 
place  of  issue,  and  the  validity  as  regards 
requisites  in  form  of  the  supervening  con« 
tracts,  such  as  acceptance,  or  indorsement, 
or  acceptance  supra  protest,  is  determined 
by  the  law  of  the  place  where  such  contract 
was  made. 
Provided  that — 

(a.)  Where  a  bill  is  issued  out  of  the 
United  Kingdom  it  is  not  invalid  by 
reason  only  that  it  is  not  stamped  in 
accorduice  with  the  law  of  the  place 
of  issue : 
db.)  Where    a   bill,    issued  out  of  the 
United  Kingdom,  conforms,  as  regards 
requisites  in  form,  to  the  law  of  the 
United  Kingdom,  it  may,  for  the  pur- 
pose  of  enforcing  payment  thereof, 
DO  treated  as  valia  as  between  all 
persons  who  negotiate,  hold,  or^become 
parties  to  it  in  the  United  Kin^om. 
(2.)  Subject  to  the  provisions  of  this  Act, 
the  interpretation  of  the  drawing,  indorse- 
ment,  acceptance,   or  acceptance   suprk 
protest  of  a  bill,  is  determined  hj  the  law 
of  the  place  where  such  contract  is  made. 
Provided  that  where  an  inland  bill  is  indorsed 
in  a  foreign  country  the  indorsement  shall 
as  regfurOB  the  payer  be  interpreted  ac- 
cording to  the  law  of  the  United  Kingdom. 
(3.)  The  duties  of  the  holder  with  respect  to 
presentment  for  acceptance  or  payment 
and  the  necessity  for  or  sufficiency  of  a 
protestor  notice  of  dishonour,  or  other- 
wise, are  determined  by  the  law  of  the 
place  where  the  act  is  done  or  the  bill  is 
dishonoured. 
(4.)  Where  a  bill  is  drawn  out  of  but  payable 
in  the  United  Kingdom  and  the  sum  pay- 
able is  not  expressed  in  the  currency  of 
the  United  Kingdom,  the  amount  shall, 
in  the  absence  of  some  express  stipulation, 
be   calculated  according  to  the  rate  of 
exchange  for  sight  drafts  at  the  place  of 
payment  on  the  day  the  bill  is  payable. 
(5.)  Where  a  bill  is  drawn  in  one  country 
and  is  payable  in  another,  the  due  date 
thereof  is  determined  according  to  the 
law  of  the  place  where  it  is  payable. 

Vol.  LXI.— Law  Joub.  Stat. 


PART  III. 
Chsques  on  a  Bankzb. 

73.  A  cheque  is  a  bill  of  exchange  drawn  on 
a  banker  payable  on  demand. 

Except  as  otherwise  provided  in  this  Part, 
the  provisions  of  this  Act  applicable  to  a  bill 
of  exchange  payable  on  demand  apply  to  a 
cheque. 

74.  Subject  to  the  provisions  of  this  Act — 
(1.)  Where  a  cheque  is  not  presented  for 

payment  within  a  reasonable  time  of  its 
issue,  and  the  drawer  or  the  person  on 
whose  account  it  is  drawn  had  the  right 
at  the  time  of  such  presentment  as  between 
him  and  the  banker  to  have  the  cheque 
paid  and  suffers  actual  damage  through 
the  delay,  he  is  discharged  to  the  extent 
of  such  damage,  that  is  to  say,  to  the 
extent  to  which  such  drawer  or  person  is 
a  creditor  of  such  banker  to  a  larger 
amount  than  he  would  have  been  had  such 
cheque  been  paid. 

(2.)  In  determining  what  is  a  reasonable 
time  regard  shall  be  had  to  the  nature  of 
the  instrument,  Uie  usage  of  trade  and  of 
bankers,  and  the  facts  of  the  particular 
case. 

(3.)  The  holder  of  such  cheoue  as  to  which 
such  drawer  or  person  is  aischarged  shall 
be  a  creditor,  in  lieu  of  such  drawer  or 
person,  of  such  banker  to  the  extent  of 
such  discharge,  and  entitled  to  recover 
the  amount  from  him. 

75.  The  duty  and  authority  of  a  banker  to* 
pay  a  cheque  drawn  on  him  by  his  customer 
are  determined  by — 

(1.)  Countermand  of  payment : 
(2.)  Notice  of  the  customer's  death. 

Crossed  Cheques. 

76.  (1.)  Where  a  cheque  bears  across  its  face 
an  addition  of — 

(a.)  The  words    "and   company"    or   any 
abbreviation  thereof  between  two  parallel 
transverse  lines,  either  with  or  without 
the  words  *'  not  negotiable  " ;  or 
(b.)  Two   parallel  transverse  lines  simply, 
either  with  or  without  the  words  "not 
"negotiable"; 
that  addition  constitutes  a  crossing,  and  the 
cheque  is  crossed  generally. 

(2.)  Where  a  cheque  bears  across  its  face  an 
addition  of  the  name  of  a  banker,  either  with 
or  without  the  words  "  not  negotiable,"  that 
addition  constitutes  a  crossing,  and  the  cheque 
is  crossed  specially  and  to  that  banker. 

77.  (1.)  A  cheque  may  be  crossed  generally 
or  specially  by  the  drawer. 
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(2.)  Where  a  cheque  is  uncrossed,  the  holder 
may  cross  it  generally  or  specially. 

(3.j  Where  a  cheque  is  crossed  generally  the 
holder  may  cross  it  specially. 

(4.)  Where  a  cheque  is  crossed  generally  or 
specially,  the  holder  may  add  the  words  **  not 
negotiable." 

(5.)  Where  a  cheque  is  crossed  specially,  the 
banker  to  whom  it  is  crossed  may  again  cross 
it  specially  to  another  banker  for  collection. 

(6.)  Where  an  uncrossed  cheque,  or  a  cheque 
crossed  generally,  is  sent  to  a  banker  for  col- 
lection, he  may  cross  it  specially  to  himself. 

78.  A  crossing  authorised  by  this  Act  is 
a  material  part  of  the  cheque  ;  it  shall  not  be 
lawful  for  any  person  to  obliterate  or,  except 
as  authorised  by  this  Act,  to  add  to  or  alter 
the  crossing. 

79.  (1.)  Where  a  cheque  is  crossed  specially 
to  more  than  one  banker  except  when  crossed 
to  an  agent  for  collection  being  a  banker,  the 
banker  on  whom  it  is  drawn  shall  refuse  pay- 
ment thereof. 

(2.)  Where  the  banker  on  whom  a  cheque  is 
drawn  which  is  so  crossed  nevertheless  pays 
the  same,  or  pays  a  cheque  crossed  generally 
otherwise  than  to  a  banker,  or  if  crossed 
specially  otherwise  than  to  the  banker  to  whom 
it  is  crossed,  or  his  agent  for  collection  being  a 
banker,  he  is  liable  to  the  true  owner  of  the 
cheque  for  any  loss  he  may  sustain  owing  to 
the  cheque  having  been  so  paid. 

Provided  that  where  a  cheque  is  presented 
for  payment  which  does  not  at  the  time  of  pre- 
sentment appear  to  be  crossed,  or  to  have  had 
a  crossing  which  has  been  obliterated,  or  to 
have  been  added  to  or  altered  otherwise  than 
as  authorised  by  this  Act,  the  banker  paying 
the  cheque  in  good  faith  and  without  negli- 
gence shall  not  be  responsible  or  incur  any 
liability,  nor  shall  the  payment  be  questioned 
by  reason  of  the  cheque  having  been  crossed, 
or  of  the  crossing  having  been  obliterated  or 
having  been  added  to  or  altered  otherwise  than 
as  authorised  by  this  Act,  and  of  payment 
having  been  made  otherwise  than  to  a  banker 
or  to  the  banker  to  whom  the  cheque  is  or  was 
crossed,  or  to  his  agent  for  collection  being  a 
banker,  as  the  case  may  be. 

80.  Where  the  banker,  on  whom  a  crossed 
cheque  is  drawn,  in  good  faith  and  without 
negligence  pays  it,  if  crossed  generally,  to  a 
banker,  and  if  crossed  specially,  to  the  banker 
to  whom  it  is  crossed,  or  his  agent  for  collec- 
tion being  a  banker,  the  banker  paying  the 
cheque,  and,  if  the  cheque  has  come  into  the 
hanos  of  the  payee,  the  drawer,  shall  respec- 
tively be  entitled  to  the  same  rights  ana  be 


placed  in  the  same  position  as  if  payment  of 
the  cheque  had  been  made  to  the  true  owner 
thereof. 

81.  Where  a  person  takes  a  crossed  cheque 
which  bears  on  it  the  words  "  not  negotiable," 
he  shall  not  have  and  shall  not  be  capable  of 
giving  a  better  title  to  the  cheque  than  that 
which  the  person  from  whom  he  took  it  had. 

82.  Where  a  banker  in  good  faith  and 
without  negligence  receives  payment  for  a 
customer  of  a  cheque  crossed  generally  or 
specially  to  himself,  and  the  customer  has  no 
title  or  a  defective  title  thereto,  the  banker 
shall  not  incur  any  liability  to  tho  tme  owner 
of  the  cheque  by  reason  only  of  having 
received  such  payment. 


PAJIT  IV. 

Pbomissoky  Notes. 

83.  (1.)  A  promissory  note  is  an  uncondi- 
tional promise  in  writing  made  by  one  person 
to  another  signed  by  the  maker,  engaging  to 
pay,  on  demand  or  at  a  fixed  or  determinable 
future  time,  a  sum  certain  in  money,  to,  or  to 
the  order  of,  a  specified  person  or  to  bearer. 

(2.)  An  instrument  in  the  form  of  a  note 
payable  to  maker's  order  is  not  a  note  within 
the  meaning  of  this  section  unless  and  until  it 
is  indorsed  by  the  maker. 

(3.)  A  note  is  not  invalid  by  reason  only  that 
it  contains  also  a  pledge  of  collateral  secmity 
with  authority  to  sell  or  dispose  thereof. 

(4.)  A  not€  which  is,  or  on  the  face  of  it  pur- 
ports to  be,  both  made  and  payable  within  the 
British  Islands  is  an  inland  note.  Any  other 
note  is  a  foreign  note. 

84.  A  promissory  note  is  inchoate  and  in- 
complete until  delivery  thereof  to  the  payee  or 
bearer. 

85.  (1.)  A  promissory  note  may  be  made  bj 
two  or  more  makers,  and  they  may  be  liable 
thereon  jointly,  or  jointly  and  severally 
according  to  its  tenour. 

(2.)  Where  a  note  runs  "  I  promise  to  pay  ** 
and  is  signed  by  two  or  more  persons  it  is 
deemed  to  be  their  joint  and  several  note. 

86.  (1.)  Where  a  note  payable  on  demand 
has  been  indorsed,  it  must  be  presented  for 
payment  within  a  reasonable  time  of  the 
indorsement.  K  it  be  not  so  presented  the 
indorser  is  discharged. 

(2.)  In  determining  what  is  a  reasonable 
time,  regard  shall  be  had  to  the  nature  of  the 
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instminent,  the  usage  of  trade,  and  the  facts 
of  the  jMurtioalar  case. 

(3.)  Where  a  note  payable  on  demand  is 
negotiated,  it  is  not  deemed  to  be  oyerdae  for 
the  purpose  of  affecting  the  holder  with  defects 
of  title  of  which  he  had  no  notice,  by  reason 
that  it  appears  that  a  reasonable  time  for  pre* 
senting  it  for  payment  has  elapsed  since  its 
issue. 

87.  (1.)  Where  a  promissory  note  is  in  the 
body  of  it  made  payable  at  a  particular  place, 
it  must  be  presented  for  pajrment  at  that  place 
in  order  to  render  the  maker  liable.  In  any 
other  case,  presentment  for  payment  is  not 
necessary  in  order  to  render  the  maker  liable. 

(2.)  Presentment  for  payment  is  necessary  in 
order  to  render  the  indorser  of  a  note  liable. 

(3.)  Where  a  note  is  in  the  body  of  it  made 
payable  at  a  particular  ])lace,  presentment  at 
that  place  is  necessary  in  order  to  render  an 
indorser  liable ;  but  when  a  place  of  payment 
is  indicated  by  way  of  memorandum  only, 
presentment  at  that  place  is  sufficient  to  render 
the  indorser  liable,  but  a  presentment  to  the 
maker  elsewhere,  if  sufficient  in  other  re- 
spects, shall  also  suffice. 

88.  The  maker  of  a  promissory  note  by 
making  it — 

(1.)  Engages  that  he  will  pay  it  according 
to  its  tenour ; 

(2.)  Is  precluded  from  denying  to  a  holder 
in  due  cour^e  the  existence  of  the  payee 
and  bis  then  capacity  to  indorse. 

89.  (1.)  Subject  to  the  provisions  in  this 
part  and,  except  as  by  this  section  provided, 
the  provisions  of  this  Act  relating  to  bills  of 
exchange  apply,  with  the  necessary  modifica- 
tions, to  promissory  notes. 

(2.)  In  applying  those  provisions  the  maker 
of  a  note  shall  be  deemea  to  correspond  with 
the  acceptor  of  a  bill,  and  the  first  indorser  of 
a  note  snail  be  deemed  to  correspond  with  the 
drawer  of  an  accepted  bill  payable  to  drawer's 
order. 

(3.)  The  following  provisions  as  to  bills  do 
not  apply  to  notes ;  namely,  provisions  relating 
to — 

(a.)  Presentment  for  acceptance ; 

(6.)  Acceptance; 

(o.)  Acceptance  supra  protest ; 

Id,)  Bills  in  a  set. 

(4.)  Where  a  foreign  note  is  dishonoured, 
protest  thereof  is  unnecessary. 

PART  V. 

SUFPLEICENTABY . 

90.  A  thing  is  deemed  to  be  done  in  ffood 
faith,  within  the  meaning  of  this  Act,  where 


it  is  in  fact  done  honestly,  whether  it  is  done 
negligently  or  not. 

91.  (1.)  Where,  b^  this  Act,  any  instrument 
or  writing  is  required  to  be  signed  bv  any 
person,  it  is  not  necessary  that  he  should  sign 
it  with  his  own  hand,  but  it  is  sufficient  if  his 
signature  is  written  thereon  by  some  other 
person  by  or  under  his  authority. 

(2.)  In  the  case  of  a  corporation,  where,  by 
this  Act,  any  instrument  or  writing  is  required 
to  be  signed,  it  is  sufficient  if  the  instrument 
or  writing  be  sealed  with  the  corporate  seal. 

But  nothing  in  this  section  shall  be  con- 
strued as  requiring  the  bill  or  note  of  a 
corporation  to  be  under  seal. 

92.  Where,  by  this  Act,  the  time  limited 
for  doing  any  act  or  thing  is  less  than  three 
days,  in  reckoning  time,  non-business  days 
are  excluded. 

"  Non-business  days "  for  the  purposes  of 
this  Act  mean — 
(a.)  Sunday,  Grood  Friday,  Christmas  Day: 
(6.)  A  bank  holiday  under  the  Bank  Holidays 

Act,  1871,  or  Acts  amending  it : 
(o.)  A  day  appointed  by  Boyal  proclamation 

as  a  public  fast  or  tlianksgiving  day. 
Any  otner  day  is  a  business  day. 

93.  For  the  purposes  of  this  Act,  where  a 
bill  or  note  is  required  to  be  protested  within 
a  specified  time  or  before  some  further  pro- 
ceeoing  is  taken,  it  is  sufficient  that  the  bill  has 
been  noted  for  protest  before  the  expiration  of 
the  specified  time  or  the  taking  of  the  proceed- 
ing 1  and  the  formal  protest  may  be  extended  at 
any  time  thereafter  as  of  the  date  of  the  noting. 

94.  Where  a  dishonoured  bill  or  note  is 
authorised  or  required  to  be  protested,  and  the 
services  of  a  notary  cannot  be  obtained  at  the 

Elace  where  the  bill  is  dishonoured,  any  house- 
older  or  substantial  resident  qf  the  place 
may,  in  the  presence  of  two  witnesses,  give  a 
certificate,  signed  by  them,  attesting  the  dis- 
honour of  the  bill,  and  the  certificate  shall  in 
all  respects  operate  as  if  it  were  a  formal 
protest  of  the  bill. 

The  form  given  in  Schedule  1  to  this  Act 
may  be  used  with  necessary  modifications,  and 
if  used  shall  be  sufficient. 

95.  The  provisions  of  this  Act  as  to  crossed 
che(}ues  shall  apply  to  a  warrant  for  payment 
of  dividend. 

96.  The  enactmente  mentioned  in  the  second 
schedule  to  this  Act  are  hereby  repealed  as 
from  the  commencement  of  this  Act  to  the 
extent  in  that  schedule  mentioned. 

u  2 
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Provided  that  snch  repoal  shall  not  affect 
anything  done  or  suff'erea,  or  any  right,  title, 
or  interest  acquired  or  accruea  before  the 
commencement  of  this  Act,  or  any  legal 
proceeding  or  remedy  in  respect  of  any  such 
thing,  right,  title,  or  mterest. 

97.  (1.)  The  rules  in  bankruptcy  relating 
to  bills  of  exchange,  promissory  notes,  and 
cheques,  shall  continue  to  apply  thereto  not- 
withstanding anything  in  this  Act  contained. 

(2.)  The  rules  of  common  law  including  the 
law  merchant,  save  in  so  far  as  they  are 
inconsistent  with  the  express  proyisions  of  this 
Act,  shall  continue  to  apply  to  bills  of  ex- 
change, promissory  notes,  and  cheques. 

(3.)  Nothing  in  this  Act  or  in  any  repeal 
effected  thereby  shall  affect — 

(a.)  The  provisions  of  the  Stamp  Act,  1870, 
or  Acts  amending  it,  or  any  law  or  enact- 
ment for  the  time  being  in  force  relating 
to  the  revenue : 
(Jb.)  The  provisions  of  the  Companies  Act, 
1862,  or  Acts  amending  it,  or  any  Act 
relating  to  joint  stock   banks    or   com- 

fanies: 
The  provisions  of  any  Act  relating  to 
or  confirming  the  privileges  of  the  Bank 
of  England  or  the  Bajik  of  Ireland 
respectively : 
{d.}  The  validity  of  any  usage  relating  to 
dividend  warrants,  or  the  indorsements 
thereof. 


98.  Nothing  in  this  Act  or  in  anj  repetl 
effected  thereby  shall  exiiend  or  restrict,  or  in 
any  way  alter  or  affect  the  law  and  practice  in 
Scotland  in  regard  to  summary  diligence. 

99.  Where  any  Act  or  document  refers  to 
any  enactment  repealed  by  this  Act,  the  Ad  or 
document  shall  be  construed,  and  shall  opente, 
as  if  it  referred  to  the  corresponding  proVisioDa 
of  this  Act. 

100.  In  any  judicial  proceeding  in  Scotland, 
any  fact  relating  to  a  bill  of  exchange,  bank 
cheque,  or  promissory  note,  which  is  relerant 
to  any  question  of  liability  thereon,  may  be 
proved  by  parole  evidence :  Provided  that  this 
enactment  shall  not  in  any  way  affect  ^ 
existing  law  and  practice  whereby  the  piity 
who  is,  according  to  the  tenour  of  any  bill  d 
exchange,  bank  cheque,  or  promisaozy  note, 
debtor  to  the  holder  in  the  amount  thereof, 
may  be  required,  as  a  condition  of  obtaining  s 
sist  of  diligence,  or  suspension  of  a  charge,  (s 
threatened  charge,  to  make  such  consignatioo, 
or  to  find  such  caution  as  the  court  or  jndge 
before  whom  the  cause  is  depending  jdmj 
require. 

This  section  shall  not  apply  to  any  em 
where  the  bill  of  exchange.  Dank  cheque,  or 
promissory  note  has  undergone  the 
prescription. 


>X«oo. 


Schedules. 


FIRST  SCHEDULE. 


Form  of  protest  which  may  be  used  when  the 
services  of  a  notary  cannot  be  obtained. 

Know  all  men  that  I,  A.B.  [householder], 
of  ,      in  the  county  of  ,  in 

the  United  Kingdom,  at  the  request  of  CD., 
there  being  no  notary  public  available,  did  on 
the  day  of  188  at 

demand  pavment  [or  acceptance]  of  the  bill  of 
exchange  nereunder  written,  from  E.F.,  to 
which  demand  he  made  answer  [state  answer, 


if  any]  wherefore  I  now  in  the  presence  of  CJL 
and  J.K,  do  protest  the  said  bill  of  exchange. 

(Signed)       A  JB. 

5;f;}witQ««. 

^.^.^The  bill  itself  should  be  amiezed,  or 
a  copy  of  the  bill  and  all  that  is  written  tibenoo 
should  be  underwritten. 
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SECOND  SCHEDULE. 


Ekacthbhts  bxpealbd. 


Setsioii  and  ChADter. 


Title  of  Act  and  extent  of  Repeal. 


9  Wm.  3.  c.  17. 
3^4  Anne,  c.  8. 


17  Geo.  3.  c.  30. 


39  A;  40  Geo.  3.  c.  42. 

48  Qeo.  3.  c.  88. 

1  A;  2  Geo.  4.  o.  78. 
7  <&  8  Geo.  4.  c.  15. 


9  Geo.  4.  c.  24. 


2  A  3  wm.  4.  c.  98. 


6  &  7  Will.  4.  c.  58. 


8  4  9  Vict.  c.  37. 
in  part. 


19  A  20  Vict.  c.  97. 
in  part. 

23  A  24  Vict.  c.  111. 
in  part. 

34  A  35  Vict.  c.  74. 

39  A  40  Vict.  c.  81. 
41  A  42  Vict.  c.  13 


19  A  20  Vict.  c.  60. 
in  port. 


An  Act  for  the  better  payment  of  Inland  Bills  of  Exchange. 

An  Act  for  givinff  like  remedy  npon  Promissory  Notes  as  is  now  nsed 
upon  Bills  of  Exchange,  and  for  the  better  payment  of  Inland  Bills 
of  Exchange. 

An  Act  for  farther  restraining  the  negotiation  of  Promissorr  Notes 
and  Inland  Bills  of  Exchange  under  a  limited  sum  within  that  part 
of  Great  Britain  called  England. 

An  Act  for  the  better  observance  of  Good  Friday  in  certain  cases 
therein  mentioned. 

An  Act  to  restrain  the  negotiation  of  Promissory  Notes  and  Inland 
Bills  of  Exchange  under  a  limited  sum  in  England. 

An  Act  to  regulate  Acceptances  of  Bills  of  ExcEAnge. 

An  Act  for  declaring  the  law  in  relation  to  Bills  of  Exchange  and 
Promissory  Notes  becoming  payable  on  Good  Friday  or  Christmas 
Day. 

An  Act  to  repeal  certain  Acts,  and  to  consolidate  and  amend  the 
laws  relating  to  Bills  of  Exchange  and  Promissory  Notes  in  Ireland, 
in  part ;  that  is  to  say, — 
sections  two,  four,  seven,  eight,  nine,  ten,  eleven. 

An  Act  for  regulating  the  protesting  for  nonpayment  of  Bills  of  Ex- 
change drawn  payable  at  a  place  not  being  the  place  of  the  resi- 
dence of  the  drawee  or  drawees  of  the  same. 

An  Act  for  declaring  the  law  as  to  the  day  on  which  it  is  requisite  to 

g resent  for  payment  to  Acceptor,  or  Acceptors  supr^  protest  for 
onour,  or  to  the  Referee  or  Beferees,  in  case  of  need.  Bills  of  Ex- 
change which  have  been  dishonoured. 
An  Act  to  regulate  the  issue  of  Bank  Notes  in  Ireland,  and  to  regu- 
late the  repayment  of  certain  sums  advanced  by  the  Governor  and 
Company  of  the  Bank  of  Ireland  for  the  public  service, 
in  part ;  that  is  to  say, — 
section  twenty-four. 
The  Mercantile  Law  Amendment  Act,  1856, 
in  part ;  that  is  to  say, — 
sections  six  and  seven. 
An  Act  for  granting  to  Her  Majesty  certain  Duties  of  Stamps,  and  to 
amend  the  laws  relating  to  the  Stamp  Duties, 
in  part ;  that  is  to  say, — 
section  nineteen. 
An  Act  to  abolish  days  of  ffrace  in  the  case  of  Bills  of  Exchange  and 

Promissory  Notes  payable  at  sight  or  on  presentation. 
The  Crossed  Cheques  Act,  1876. 
The  Bills  of  Exchange  Act,  1878. 


Ekactkeht  bepealed  as  to  Scotlaki). 

The  Mercantile  Law  (Scotland)  Amendment  Act,  1856, 
in  part ;  that  is  to  say, — 
sections  ten,  eleven,  twelve,  thirteen,   fourteen,    fifteen,    and 
sixteen. 


310 


STATUTES  OF  THE  REALM. 


[chap.  62. 


CflAF.  62. 
Public  Works  Loans  Act,  1882. 


ABSTRACT  OF  THE  ENACTMEinS. 


1.  Short  title. 

2.  Citation  of  Acts, 


PART  I. 

Grayii  of  Money  for  Public  Works  Loan  Commissioners. 
3.  Grcmt  of  3,000,000Z.  for  Public  Works  loans  dwring  ike  period  ending  30<&  June  1883. 


PART  11. 


Qrani  of  Money  for  PMic  Works  Commissioners ,  Ireland. 

4.  Ch-ant  of  1,200, 000 Z.  for  loan  by  Commissioners  of  Public  Works  in  Ireland  during  (he  peric^i 
ending  2i)th  June  It 


PART  ni. 


Grant  of  Money  for  Irish  Land  Commission. 

6.  Grant  o/400,000L  to  Land  Commission. 

6.  Power  to  borrow  for  purposes  of46f4i6  Vict.  e.  47. 


PART  IV. 

Amendment  of  Acts. 

7.  Amendment  of  24  ^26  Vict  o.  4i6.  as  to  provision  for  hans  in  provisional  order  respedw 

harbours. 

8.  Account  in  case  of  loan  on  seewriiy  of  rate. 

9.  Bepealof  38^-39  Vict.  e.  89.  s.  13.  and  40^41  Vict.c.27.  s.  11.  asioanntud  and qiuarierhi 

statements  of  amounts  reqwired  by  borrowers. 

10.  Amendment  as  to  repayvnent  of  advances  of  s.  28  o/  44  ^  45  VicL  c.  49. 

Provision  as  to  certain  Loans, 

11.  Power  to  postpone  d^t  due  from  trustees  ofPuUeney  Ha/rbour  at  Wick. 


An  Act  to  grant  Money  for  the  purpose 
of  Loans  by  the  Public  Works  Loan 
Commissioners  and  the  Commissioners 
of  Public  Works  in  Ireland  and  the 
Irish  Land  Commission ;  and  for  other 
purposes  relating  to  Loans  by  those 
Commissioners.     (18th  August  1882.) 

Whsreas  it  is  expedient  to  grant  money  for 
the  purpose  of  loans  by  the  Public  Works 
Loan  Commissioners  and  the  Commissioners 


of  Public  Works  in  Ireland  and  the  Irish  Land 
Commission : 

And  whereas  it  is  expedient  to  amend  the 
Acts  relating  to  the  said  CommissionerB,  and 
to  make  provisions  respecting  oertam  sums 
due  in  respect  of  loans  granted  by^e  Bsid 
Commissioners : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  wiUi  the  adfice  and 
consent  of  the  Lords  Spiritual  and  Temporal 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 


CHAP.  62.] 
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1.  This  Act  may  be  cited  as  the  Public 
Works  Loans  Act,  1882. 

2.  This  Act  may  be  cited,  together  with  the 
Pablic  Works  Loans  Act,  1875,  and  the  Public 
Works  Loans  Act,  1879,  as  the  Public  Works 
Loans  Acts,  1879  to  1882. 


PABT  I. 

Chrani  of  Money  far  Public  Works  Loan 
Commissioners. 

3.  For  the  purpose  of  loans  by  the  Public 
Works  Loan  Commissioners, — 

(1.)  Any  sum  or  sums,  not  exceeding  in  the 
whole  the  sum  of  three  million  pounds, 
may  be  issued  out  of  the   Consolidated 
Fund  of  the   United   Kingdom,   or    the 
growing  produce  thereof,  in  manner  pro- 
vided by  the  Public  Works  Loans  Act, 
1875,  as  amended  by  the  Public  Works 
Loans  Act,  1879  ;  and 
(2.)  The  Commissioners  for  the  Beduction 
of  the  National  Debt  may  adrance  any 
part  or  parts  of  the  total  sum  above  in 
this  section  mentioned  in  redaction  of  the 
amount  which  may  be  so  issued  out  of  the 
Consolidated  Fund ; 
and  such  sums  may  be  issued  and  advanced 
during  the  period  ending  on  the  day  at  which 
a  further  Act  granting  money  for  the  purpose 
of  the  said  loans  comes  into  operation. 

The  Treasury  may,  in  the  manner  and  sub- 
ject to  the  limitations  provided  by  the  Public 
Works  Loans  Act,  1875,  borrow  the  sum  autho- 
rised by  this  section  to  be  issued  out  of  the 
Consolidated  Fund,  or  any  part  of  that  sum. 


PART  II. 


OrarU  of  Money  for  Public  Works  Commissioners, 

Ireland. 

4.  For  the  purpose  of  loans  by  the  Commis- 
sioners of  Public  Works  in  Ireland, — 

(1.)  Any  sum  or  sums,  not  exceeding  in  the 
whole  one  million  two  hundred  thousand 
pounds,  mav  be  issued  out  of  the  Consoli- 
dated Fund  of  the  United  Kingdom,  or 
the  growing  produce  thereof,  in  manner 
provided  by  Part  Two  of  the  Public  Works 
Loans  (Ireland)  Act,  1877,  as  amended  by 
the  Public  Works  Loans  Act,  1879 ;  and 

(2.)  The  Commissioners  for  the  Beduction 
of  the  National  Debt  may  advance  any 
part  or  parts  of  the  total  sum  above  in  this 
section  mentioned  in  redaction  of  the 
amount  which  mav  be  so  issued  out  of  the 
Consolidated  Fund ; 


and  such  sums  may  be  issued  and  advanced 
during  the  period  ending  on  the  day  on  which 
a  further  Act  authorising  the  issue  of  money 
for  those  loans  comes  into  operation. 

The  Treasury  may,  in  the  manner  and  sub- 
ject to  the  limitations  provided  by  Part  Two 
of  the  Public  Works  Loans  (Ireland)  Act,  1877, 
borrow  the  sum  authorised  by  this  section  to 
be  issued  out  of  the  Consolidated  Fund,  or  any 
part  of  that  sum. 


PART  III. 


Grant  of  Money  for  Irish  Land  Commission. 

6.  For  the  purpose  of  advances  or  of  pur- 
chases of  estates  by  the  Land  Commission  in 
Ireland  under  the  Land  Law  (Ireland)  Act, 
1881,  any  sum  or  sums  not  exceeding  in  the 
whole  tne  sum  of  four  hundred  thousand 
pounds  may  be  issued  out  of  the  Consolidated 
Fund  of  the  United  Kingdom,  or  the  growing 
produce  thereof,  in  manner  provided  by  the 
said  Act,  and  such  sums  may  oe  issued  during 
the  period  ending  on  the  day  on  which  a 
further  Act  providing  money  for  the  purpose 
of  such  advances  or  purchases  comes  into 
operation. 

The  Treasury  may,  in  the  manner  and  sub- 
ject to  the  limitations  provided  by  the  said 
Act,  borrow  the  sum  authorised  by  this  section 
to  be  issued  out  of  the  Consolidated  Fund,  or 
any  part  of  that  sum.  « 

6.  Whereas  by  a  Bill  pending  in  Parliament 
for  an  Act  to  be  called  the  Arrears  of  Bent 
(Ireland)  Act,  1882,  it  is  provided  that  the 
liabilities  incurred  by  the  Irish  Land  Commis- 
sion as  therein  mentioned  should  be  primarily 
charged  on  the  Irish  Church  Temporalities 
Fund,  and,  subject  thereto,  on  the  Consolidated 
Fund  in  such  manner  as  might  thereafter  be 
provided  by  Parliament. 

And  whereas  it  is  expedient  to  make  pro- 
vision for  the  discharge  of  such  liabilities  in 
the  event  of  the  said  Bill  being  passed :  Be  it 
therefore  enacted  as  follows : 

(1.)  In  the  event  of  the  said  Arrears  of  Bent 
(Ireland)  Act,  1882,  being  passed,  the  Irish 
Land  Commission,  for  the  purpose  of  meeting 
orders  for  payment  made  under  the  said  Act, 
and  of  making  advances,  and  of  papng  money 
for  grants  under  the  said  Act,  and  generally 
of  discharging  the  liabilities  incurred  by  them 
under  that  Act,  may,  with  the  consent  of  the 
Treasury,  from  time  to  time  borrow,  on  the 
security  of  the  Irish  Church  Temporalities 
Fund,  such  sums  not  exceeding  in  Uie  whole 
two  million  six  hundred  thousand  pounds, 
and  at  such  rate  and  on  such  terms  as  may  be 
sanctioned  by  the  Treasury. 
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(2.)  The  Commissioners  for  the  Bedaction  of 
the  National  Debt  may,  if  they  they  think  fit, 
with  the  approval  of  the  Treasury,  oat  of  any 
money  in  tneir  hands  on  account  of  savinga 
banks,  lend  to  the  Irish  Land  Commission,  with 
such  guarantee  as  is  by  this  section  authorised, 
but  not  otherwise,  the  whole  or  any  part  of 
the  money  which  by  this  section  the  Irish 
Land  Commission  are  authorised  to  borrow. 

(3.)  For  the  purpose  of  giving  effect  to  the 
charge  by  the  said  Act  on  the  Consolidated 
Fund,  the  Treasury  may  from  time  to  time 
guarantee,  in  such  form  as  they  think  ex- 
pedient, the  payment  of  the  principal  and 
interest  of  all  or  any  part  of  tne  money  for 
the  time  being  borrowed  by  the  Irish  Land 
Commission  in  pursuance  of  this  section. 

(4.)  Any  security  given  by  the  Irish  Land 
Commission  in  pursuance  of  this  section  shall 
be  in  such  form  and  contain  such  provisions 
as  the  Treasury  may  approve. 

(5.)  The  Treasury  may  from  time  to  time,  if 
required,  for  the  purpose  of  giving  effect  to 
any  such  guarantee  as  aforesaid,  issue  out  of 
the  Consolidated  Fund  of  the  United  Kingdom, 
or  the  growing  produce  thereof,  such  sums  as 
may  be  necessary  for  the  payment  of  the 
principal  and  interest  guaranteed  by  them,  or 
•of  any  part  thereof;  but  any  money  so  issued 
shall  be  repaid  to  the  Consolidated  Fund  out 
•of  any  surplus  of  the  funds  in  the  hands  of  the 
Irish  Land  Commission  on  account  of  the 
Irish  Church  Temporalities  Fund. 

(6.)  For  the  purposes  of  this  section,  the 
Irish  Church  Temporalities  Fund  means  the 
fund  under  the  control  of  the  Irish  Land 
Commission  under  the  provisions  of  the'  Irish 
Church  Act  Amendment  Act,  1881. 


PART  lY. 


Amendment  of  Acts, 

7.  Whereas  under  the  Greneral  Pier  and 
Harbour  Act,  1861,  the  Board  of  Trade  can 
make  a  provisional  order,  subject  to  con- 
firmation by  Parliament,  autnorising  the 
construction  of  a  harbour,  pier,  or  other 
works  within  the  meaning  of  the  said  Act,  and 
authorising  the  promoters  to  raise  a  loan  to 
the  amount  specified  in  the  order  for  the 
purpose  of  such  harbour,  pier,  or  works,  and 
m  many  cases  where  the  promoters  are  a 
public  body  difficulties  arise  in  raising  such 
loan  on  account  of  the  defective  security, 
while  the  construction  of  the  said  harbour, 
pier,  or  works  is  of  so  great  importance  to  the 
inhabitants  of  the  town  or  place  where  the 
same  are  to  be  constructed  that  they  would  be 
willing  to  guarantee  the  loan,  if  power  were 
given  for  this  purpose,  and  it  is  expedient  to 


provide  for  the  conferring  of  such  ^owet  hj 
the  provisional  order :  Be  it  therefore  enacted 
as  follows : 
(1.)  Where  a  provisional  order  under  the 
(General  Pier  and  Harbour  Act,  1861,  autho- 
rises any  public  body  to  raise  a  loan  for 
the  construction  of  any  works  as  defined 
by  that  Act  in  any  place,  the  same  or  any 
other  order  may  authorise  anv  rating 
authority  as  herein-after  defined  in  that 
place,  under  the  circumstances  and  subject 
to  the  conditions  specified  in  the  order, 
to  charge,  if  they  think  it  expedient  for 
the  inhabitants  at  large  of  such  place, 
any  fund  or  rate  under  their  control  for 
the  purpose  of  aiding  the  public  body 
in  raising  the  said  loan,  or  any  part 
thereof,  from  the  Public  Works  Loan 
Commissioners,  and  to  give  such  aid  by 
guaranteeing  the  principal  and  interest  of 
the  loan  or  by  borrowing  the  sum  reaaired 
and  advancing  it  to  the  public  body,  or 
partlv  in  one  way  and  paruy  in  tiie  other, 
or  otnerwise  in  manner  provided  by  the 
order. 
(2.)  The  order  shall  provide  that  the  resolu- 
tion of  the  rating  authority  to  give  the 
guarantee  shall  be  a  special  resolutioa, 
that  is  to  say,  a  resolution  passed  at  one 
meeting  of  such  authority  and  published 
in  manner  directed  by  the  order,  so  as  to 
give  notice  to  all  persons  interested,  and 
confirmed  at  a  second  meeting  of  the  rating 
authority  held  not  less  than  fourteen  days 
after  the  first  of  such  public  notices  has 
been  given,  and  not  less  than  three  months 
after  the  meeting  at  which  the  resolution 
was  passed. 
(3.)  The  order  shall  provide  for  the  time 
within  which  and  the  mode  in  which  any 
money  borrowed  by  the  rating  aathori^ 
is  to  be.  repaid,  and  for  the  eflectoal  re- 
covery out  of  the  said  fund  or  rate  of  any 
sum  payable  under  the  guarantee,  and  oif 
the  principal  and  interest  of  any  money 
borrowed  by  the  said  authority,  and  for  tiie 
reimbursement  of  the  fund  or  rate  out  of 
the  income  of  the  said  works,  or  otherwise 
hj  the  said  public  body,  and  shall  con- 
tain such  incidental  provisions  as  seem 
necessary  or  proper  for  carrying  this 
section  into  effect. 
(4.)  The  promoters  of  an  order  proposing  to 
confer  power  under  this  section  on  any 
rating  authority  shall,  a  reasonable  time 
before  thev  applv  to  the  Board  of  Trade 
to  settle  the  order,  submit  to  the  Local 
Government  Board,  or  as  regards  Scotland 
to  the  Secretary  of  State  for  the  Home 
Department,  a  statement  of  suoh  proposal, 
ana  if  the  Local  Government  Board,  or 
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Secretary  of  State  for  the  Home  Depart- 
ment, declare  that  in  their  opinion,  haying 
regard  to  the  financial  condition  of  the 
ranng  anthoritj,  or  to  the  necessity  for 
sach  rating  authority  to  provide  a  water 
supply  or  drainage  for  the  inhabitants  of 
the  said  place,  or  otherwise  to  ftilfil  the 
original  daties  of  snch  authority,  it  is 
inexpedient  to  burden  such  rating  autho- 
lity  with  any  such  charge  as  is  mentioned 
in  such  proposal,  the  Board  of  Trade  in 
settling  the  order  shall  omit  any  provision 
conferring  power  on  the  rating  authority 
under  this  section. 
In  this  section, — 
The  expression  "  public  body  "  means  any 
rating    authority,    also    any    commis- 
sioners, or  trustees,  or  other  body  or 
person  who  manage  or  undertake  the 
works  without  any  view  to  the  payment 
of  any  dividend  or  profits  out  of  the 
revenue  from  such  works : 
The  expression ' '  rating  authority  "  means — 
(1.)  As  regards  England,  any  authority 
being    an    urban  sanitary  authority 
under  the  Public  Health  Act,  1875, 
and  the  Acts  amending  the  same; 
and 
(2.)  As    regards    Scotland,    the    town 
council  or  commissioners  of  police  of, 
or  other  local  authority  having  power 
to    levy  assessments    in,  any    royal 
or  parliamentary  burgh,  or  in  any 
populous  place  the  boundaries  whereof 
have  been  fixed  and  ascertained  under 
the  General  Police  and  Improvement 
(Scotland)  Act,  1862,   or  under  the 
Act  therein  recited  or  under  any  local 
Act;  and 
(3.)  As    regards     Ireland,    any    urban 
sanitary  authority  under  the  Public 
Health  (Ireland)  Act,  1878,  and  the 
Acts  amending  ike  same. 

8.  Where  after  the  passing  of  this  Act  any 
money  is  advanced  by  the  Public  Works  Loan 
GommiBsioners  on  tne  security  of  a  rate  as 
defined  by  the  Public  Works  lioans  Act,  1875, 
the  borrowers  shall  cause  their  treasurer  to 
keep  a  separate  account  under  the  title  of  the 
Public  Works  Loan  Oommissioners  Loan 
Account,  or  such  other  title  as  may  be  ap- 
proved by  the  Local  Government  Board,  and 
shall  cause  all  the  said  advances  to  be  carried 
to  the  credit  of  that  account,  and  all  orders  or 
other  documents  directing  payments  out  of 
such  account  shall  show  on  the  face  of  them 
that  the  payment  is  to  be  made  out  of  that 
account,  ana  an  order  or  other  document  for  a 
payment  out  of  the  said  account  shall  not  be 
made  or  given  except  the  payment  is  for  a 


purpose  for  which  the  said    advances  were 
made. 

9.  Section  thirteen  of  the  Public  Works 
Loans  Act,  1875,  and  section  eleven  of  the 
Public  Works  Loans  (Ireland)  Act,  1877, 
(which  provided  for  annual  and  quarterly 
statements  from  borrowers  of  the  amounts 
which  they  will  probably  apply  to  borrow)  are 
hereby  repealed. 

10.  Whereas  by  section  twenty-eight  of  the 
Land  Law  (Ireland)  Act,  1881,  it  is  provided 
that  any  advance  made  by  the  Irish  La^d  Com- 
mission for  the  purpose  therein  mentioned 
shall  be  repaid  by  an  annuity  in  favour  of  the 
Land  Commission  for  thirty-five  years  of  five 
pounds  for  every  one  hundred  pounds  of  such 
advance,  and  so  in  proportion  for  any  less  sum, 
and  further  that  every  such  advance  shall  be 
secured  to  the  Commission  either  in  such  man- 
ner as  may  be  a^eed  upon  or  in  manner  pro- 
vided by  Part  Three  of  the  Landlord  and 
Tenant  (Ireland)  Act,  1870,  as  amended  by 
the  Landlord  and  Tenant  (Ireland)  Act,  1872. 

And  whereas  in  pursuance  of  the  last-men- 
tioned Acts  the  annuity  is  repayable  by  equal 
half-yearhr  payments  on  the  first  day  of  May 
and  the  first  day  of  November  in  every  year, 
and  the  necessary  apportionment  is  made  in 
respect  of  the  first  ana  last  of  such  payments. 

And  whereas  it  is  expedient  to  make  such 
difierent  provision  respecting  the  said  annuity 
as  herein-after  mentioned:  Be  it  therefore 
enacted  as  follows : 

Where  any  advance  repayable  by  an  annuity 
under  section  twenty-eight  of  the  Land  Law 
(Ireland)  Act,  1881,  has  either  before  or  after 
the  passing  of  this  Act  been  secured  in  manner 
provided  by  Part  Three  of  the  Landlord  and 
Tenant  (Ireland)  Act,  1870,  as  amended  bv  the 
Landlord  and  Tenant  (Ireland)  Act,  187^,  the 
first  half-yearly  payment  of  the  annuity  shall, 
where  the  advance  is  not  made  on  one  of  the 
gale  days  (namely,  the  first  day  of  May  or  the 
first  day  of  November),  be  due  and  naid  on  the 
second  of  such  gale  days  after  the  date  of  the 
advance,  and  together  with  such  first  half- 
yearly  payment  there  shall  be  due  and  paid  an 
additional  sum  for  interest  on  the  advance  at 
the  rate  of  three  and  a  half  per  cent,  per  i^TinnTn 
from  the  date  of  the  advance,  until  the  first 
gale  day  next  after  that  date. 

Provision  aa  to  certain  Loans. 

11.  Whereas  the  Public  Works  Loan  Com- 
missioners, under  the  Harbours  and  Passing 
Tolls  Act,  1861,  advanced  in  the  year  one 
thousand  eight  hundred  and  sixty-eiffht,  and 
subsequent   years,    to   the   British  FiBheries 
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Society  for  Pulteney  Town  Harbonr  in  Wick 
Bay  sums  amounting  in  the  whole  to  8ixty*two 
thousand  pounds,  which  sums  were  expended 
on  a  breakwater  and  works  for  the  harbonr, 
and,  wiUi  interest  at  the  rate  of  three  and  a 
quarter  per  cent,  per  annum,  are  repayable  out 
of  the  revenues  of  the  harbour  by  annuities 
amounting  in  the  whole  to  two  thousand  six 
hundred  and  forty-two  pounds  five  shillings, 
and  terminating  between  the  years  one  thou- 
sand nine  hundred  and  eignteen  and  one 
thousand  nine  hundred  and  twenty-three ;  and 
by  the  payment  of  such  annuities  the  capital 
sum  due  has  been  reduced  to  fifby-seven 
thousand  eight  hundred  and  twenty-one  ponnds 
thirteen  shillings  and  twopence. 

And  whereas  the  harbour  and  the  revennes 
thereof  were,  in  pursuance  of  an  Act  of  Parlia- 
ment, transferred  by  the  British  Fisheries 
Society  to  the  Pulteney  Harbour  trustees,  and 
the  said  Act  charged  the  above  annuities  on  the 
revenue  of  the  harbour  next  after  an  annual 
sum  of  sixteen  hundred  pounds  for  the  main- 
tenance and  management  of  the  harbour. 

And  whereas  the  breakwater  and  works  upon 
which  the  said  sums  were  expended  have  been 
almost  wholly  destroyed  by  the  violence  of  the 
sea,  and  in  consequence  of  the  injury  thereby 
caused  to  the  harbour  and  other  causes,  the 
revenue  of  the  harbour,  upon  which  the  said 
annuities  are  charged  has  been  diminishing. 

And  whereas  with  a  view  to  the  restoration 
of  the  said  works  or  other  improvement  of  the 


harbour,  it  is  expedient  to  raise  fariher  loans 
and  to  empower  the  Treasnir,  on  being  utis. 
fied  of  the  circumstances  herein-afker  moi' 
tioned,  to  authorise  such  postponement  of  the 
said  annuities  due  to  tiieTnblic  Worls  Loan 
Commissioners,  as  is  herein-after  mentioned : 
Be  it  therefore  enacted  as  follows : 

If  the  Pulteney  Harbour  trustees  ntufj  the 
Treasuiy  that  works  for  the  restoratiQii  <tt  the 
destroyed  breakwater  and  works  or  otkerwis^ 
for  the  improvement  of  Pulteney  Birbaor 
would  be  of  public  utility,  and  that  each  works 
can  be  executed  for  a  reasonable  sum,  ^ 
Treasury  may  authorise  the  Publio  Worb 
Loan  Commissioners  to  agree  that  notwith- 
standing an3rthing  in  the  Public  Works  Loan.^ 
Act,  1^5,  any  loon  or  loans  to  be  borrowed 
for  the  said  works  should,  to  such  amoont  (no; 
exceeding  the  said  sum)  and  on  such  oonditioo? 
as  may  seem  expedient,  have  priority  over  the 
advances  made  by  the  Public  Works  Loar 
Commissioners  before  the  passing  of  this  Ar.. 
and  the  interest  thereon,  and  may  forthtr 
authorise  them  to  agree  with  the  Foltesr 
Harbour  trustees  that  the  payments  on  aoconnt 
of  the  said  advances,  and  the  interest  tiiereoc. 
should  be  wholly  or  partly  suspended  dnring 
such  number  of  years  as  m^  be  agreed  npon. 

The  Public  Works  Loan  GommissiQnenmT 
advance  the  said  new  loan  or  loans  if  thej  tr 
satisfied  with  the  sufficiency  of  the  seciuitT  for 
the  same,  irrespective  of  the  said  ddmis^ 
and  interest  hereby  anthorised  to  be  postponed 
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An  Act  to  amend  the  Acts  regulating  to 
the  pay  of  certain  officers  of  the  Royal 
Irish  Constabulary  Force,  and  for 
other  purposes  connected  therewith, 

(18th  AugUBt  1882.) 

Bx  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  adyice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembledt 
and  by  the  authority  of  the  same,  as  follows  : 

1 .  This  Act  may  be  cited  as  the  Constabulary 
(Ireland)  Amendment  ^ct,  1882. 

2.  It  shall  be  lawful  for  the  Lord  Lieutenant 
at  any  time  within  three  months  after  the 
passing  of  this  Act,  with  the  sanction  of  the 
Commissioners  of  the  Treasury,  to  fix  the 
annual  salaries  to  be  paid  to  the  seyeral 
connirp'  inspectors  and  sub-inspectors  of  con- 
stabulary, at  rates  not  exceeding  those  specified 
in  the  schedule  to  this  Act. 

The  rates  of  salaries  so  fixed  shall  be  in  lieu 
of  thoae  at  present  in  force,  and  shall  take  effect 
from  and  after  the  thirtieth  day  of  June  one 
thousand  eight  hundred  and  eighty-two.  The 
salaries  so  appointed  shall  be  in  addition  to 
any  good  seryice  pay  at  present  authorised  to 
be  paid. 

3.  From  and  after  the  passing  of  this  Act, 
the  third  section  of  the  Constabulary  (Ire- 
land) Act,  1874,  shaU,  so  far  as  it  determines 
the  proportion  which  county  inspectors  and 
sub-inspectors  may  receiye  of  their  salaries  on 
being  superannuated,  be  amended  as  follows : 

(a.)  The  gratuity  referred  to  in  sub-section 
one  of  the  said  section  may  be  granted  to 
any   county   inspector   or    sub-inspector 
whose  seryice  has  exceeded  fiye  years  and 
has  been  less  than  ten  years. 
(b.)  The  annual  pension  which  may  be  granted 
to  any  county  inspector  or  sub-inspector 
shall  be  as  follows : 
To  any  such  officer  who  shall  haye  seryed 
for  ten  years  and  upwards,  and  under 
eleyen  years,  an  annual  pension  not 
exceeding  ten  sixtieths  of  his  annual 
salary: 
And  an  addition  to  the  annual  pension, 
not  exceeding  one  sixtieth  of  such 
annual  salary  in  respect  of  each  ad- 
ditional year  of  such  seryice,  until 
the  completion  of  a  period  of  seryice 
of  forty  years,  when  an  annual  pen- 
sion not  exceeding  forty  sixtieths  may 
be  granted,  and  no  addition  shall  1>e 
made  in  respect  of  any  service  beyond 
forty  years. 


For  the  purpose  of  calculating  the  amount 
of  any  pension  which  may  be  granted  under 
this  Act,  the  term  salary  shall  include  aU 
allowances  for  lodging,  house-rent,  and  ser- 
yant :  Froyided  that  the  allowance  in  respect 
of  lodging  or  house-rent  shall  not  exceed 
one-sixth  of  the  actual  salary  and  other 
emoluments. 

*    This  section  shall  apply  to  all  county  in- 
spectors and  sub-inspectors  appointed  at  any 
time  before  or  after  the  passing  of  this  Act, 
subject  to  the  following  exception  in  the  case 
of  such  of  them  as  were  appointed  before  the 
passing  of  this  Act : 
Eyery  county  inspector  and  sub-inspector 
appointed  before  the  passing  of  this  Act, 
who  shall  haye  seryed  for  so  many  years 
as  to  be  qualified  in  respect  of  his  length 
of  seryice  under  the  statutes  in  force  at 
the  time  of  the  passing  of  this  Act  to 
retire  upon  a  pension,  shall  continue  to 
be  so  qualified  in    respect  of  the  same 
length  of  seryice,  after  the  passing  of  this 
Act: 
In  the  case  of  eyery  county  inspector  and 
.  sub-inspector  appointed  before  tne  passing 
of  this  Act  to  wnom  the  pension  granted 
under  this  Act  is  of  less  amount  than 
might  haye  been  granted  to  him  if  this 
Act  had  not  been  passed,   such  annual 
addition  shall  be  made  to  the   pension 
granted  to  him  under  this  Act  as  shall 
make  it  equal  to  the  pension  whiclt^  might 
haye  been  granted  to  him  if  this  Act  had 
not  been  passed. 
Froyided  that  no  county  inspector  or  sub- 
inspector  appointed  before  the  passing  of  this 
Act  shall  be  entitled  to  receiye  any  pension 
exceeding  the  amount  which  may  be  granted 
to  him  under  the  scale  proyided  by  this  Act, 
or  the  amount   which   it   would  haye  been 
lawful  to  grant  to  him  if  this  Act  had  not 
been  passea ;  but  eyery  such  county  inspector 
or  sub-inspector  shall,  on  retirement,  and  if 
otherwise  qualified  for  a  pension,  be  entitled 
to  elect  between  such  amounts  respectiyely. 

4.  On  the  first  day  of  October  one  thousand 
eight  hundred  and  eighty-two,  eyery  assistant 
inspector-general  and  county  inspector  and 
sub-inspector  shall  cease  to  be  a  member  of 
the  constabulary  force  if  he  has  then  attained 
the  age  herein-after  defined  as  the  specified 
age  for  retirement,  and  shall  be  qualified  to 
receiye  the  maximum  pension  of  the  rank  and 
class  in  which  he  is  then  serying,  notwith- 
standing that  he  may  not  then  haye  seryed  for 
the  full  number  of  years  which  qualify  him 
to  receiye  the  same. 

After  the  said  first  day  of  October  eyery 
assistant  inspector-general,  county  inspector. 
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and  sab-inspecfcor,  shall  cease  to  be  a  member 
of  the  force  when  he  fulfils  the  two  following 
conditions ;  that  is  to  say,  when  he  attains  the 
specified  age  for  retirement,  and  when  also  he 
has  by  the  length  of  his  service  become  quali- 
fied to  receive  the  maximnm  pension  of  the 
rank  and  class  in  which  he  is  then  serving ; 
Provided  that  the  second  of  the  said  two  con- 
ditions shall  be  deemed  to  be  fulfilled  in  the 
case  of  any  assistant  inspector-general,  county 
iDspector,  and  sub-inspector  to  whom  respec- 
tively the  Commissioners  of  the  Treasury  on 
the  recommendation  of  the  Lord  Lieutenant 
agree,  within  six  months  of  the  passing  of  this 
Act,  to  grant  such  maximum  pension,  not- 
withstanding that  he  may  not  then  have  served 
the  full  number  of  years  which  qualify  him  to 
receive  the  same. 

The  specified  age  for  retirement  shall  be  for 
an  assistant  inspector-general  and  county  in- 
spector the  age  of  sixty-five  years,  and  for  a 
sub-inspector  the  age  of  sixty  years. 


Li  this  section  the  term  countj  inspector 
shall  include  the  inspector  of  oonstabalwj  for 
the  town  of  Belfast. 

5.  The  Lord  Lieutenant  may,  if  he  think 
fit,  add  one  county  inspector  to  the  number  of 
county  inspectors  who  may  be  appointed  under 
the  Acts  in  force  at  the  time  of  the  puoog  of 
this  Act. 

6.  Any  Acts  which  might  lawfully  be  done 
by  the  deputy  inspector  general  of  the  Bojal 
Irish  Constabulary,  acting  instead  of  the  in- 
spector general,  in  accordance  with  the  statntei 
in  that  l^half ,  may  from  time  to  time  be  Itw- 
fully  done  by  anv  other  officer  of  the  force, 
not  being  under  the  rank  of  assistant  inspector 
general,  authorised  by  writing  under  the  band 
of  the  Lord  Lieutenant. 

7.  In  this  Act  the  term  '*  Lord  Lieutenant*' 
includes  any  chief  governor  or  governon  of 
Ireland  for  the  time  being. 


-oop&io^ 


Schedule. 


Bates  of  Pat. 


For  county  in8X>ectors    .  -  - 

For  sub-inspectors : 

For  sub-inspectors  of  the  3rd  class 
For  sub-inspectors  of  the  2nd  class 


For  sub-inspectors  of  the  1st  class 


3502.  per  annum  on  appointment  to  thst  rank, 
increasing  by  20L  per  annum  to  4501. 

1252.  per  annum. 

1652.  per  annum  during  the  first  five  yean  of 

service  in  that  class ; 
1802.  per  annum  during  the  remaining  aearnoe 

in  that  class. 
2252.  per  annum  during  the  first  three  yean  of 

service  in  that  class; 
2502.  per  annum  during  the  subsequent  three 

years  of  service  in  that  class ; 
2752.  per  annum  daring  the  subsequent  six 

years  of  service  in  that  class ;  and 
3(M)2.  per  annum  during  the  remaining  yeazs 

of  service  in  that  class. 


Chap.  64. 
Expiring  Laws  Continuance  Act,  1882. 


ABSTBACI  OF  THE  ENACTMENTS. 

1.  ShoHtiOe. 

2.  Continuance  ofAct$  in  Bchedtde. 
Schedule. 
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Ad    Act  to  continue  various  expiring 
Laws.  (18th  August  1882.) 

Wh£BEA8  the  several  Acts  mentioned  in 
column  one  of  the  schednle  to  this  Act  are,  to 
the  extent  specified  in  column  two  Tof  that 
schednle,  limited  to  expire  on  the  thirty-first 
day  of  December  one  thousand  eight  hundred 
and  eighty-two : 

Ana  whereas  it  is  eroedient  to  provide  for 
the  continuance  as  in  tnia  Act  mentioned  of 
such  Acts,  and  of  the  enactments  amending 
the  same: 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Msgesty,  by  and  with  the  advice  and 
consent  of  the  liords  Spiritual  and  Temporal, 


and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Expiring 
Laws  Continuance  Act,  1882. 

2.  The  Acts  mentioned  in  column  one  of  the 
schedule  to  this  Act,  in  so  far  as  they  are 
temporary  in  their  duration,  shall,  to  the  extent 
in  column  two  of  the  said  schedule  mentioned, 
be  continued  until  the  thirty-first  day  of 
December  one  thousand  eight  hundred  and 
eighth-three,  and  any  enactments  amending  or 
afiecting  the  enactments  continued  by  this  Act 
shall,  in  BO  far  as  they  are  temporary  in  their 
duration,  be  continued  in  like  manner. 


y'i^o^ 


Schedule. 


1. 
Origxoal  Acts. 


2. 

How  tu  continacd. 


S. 
Amending  Acta. 


0) 

5  &  6  Will.  4.  c.  27.  Linen, 
Hempen,  Cotton,  and  other 
HanuflBK^tnres  (Ireland). 


(2) 

3  &  4  Vict.  c.  89.    Poor  Bates, 
Stock  in  Trade  Exemption. 

(3) 

4  A  5  Vict.  c.  35.    Copyhold,  In- 
closure,    and   Tithe    Commis- 


sioners. 


w 


4  A  5  "Vict.  c.  59.  Application  of 
Highway  Bates  to  Turnpike 
Boads. 

(5) 
10  ft  11  Vict.  c.  32.    Landed  Pro- 
perty Improvement  ^Ereland). 


(6) 

10  ft  11  Vict.  c.  98.    Ecclesiastical 
Jurisdiction. 

(7) 

11  ft  12  Vict.  c.  82.    County  Cess 
(Ireland). 


The  whole  Act  so  far  as  is  not 
repealed. 


The  whole  Act. 


So  much  as  relates  to  the  ap- 
pointment of  and  the  period 
for  holding  office  by  Commis- 
sioners and  other  officers. 

The  whole  Act. 


As  to  powers  of  Commissioners 


As  to  provisions  continued  by 
21  ft  22  Vict.  0.  50. 


The  whole  Act 


8  ft  4  Vict.  c.  91.  (except 

ss.  18  and  23). 
5  ft  6  Vict.  c.  68. 
7  ft  8  Vict.  c.  47. 
SO  ft  31  Yict.  c.  60. 


14  ft  15  Vict.  c.  53. 
25  ft  26  Vict.  c.  73. 


12  ft  13  Vict.  c.  59. 

13  ft  14  Vict.  c.  31. 
25  ft  26  Vict.  c.  29. 
29  ft  30  Vict.  c.  40. 


20  ft  21  Vict.  c.  7. 
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1. 

Original  Acts. 


2. 

How  far  continued. 


3. 


Amending  Acts. 


(8) 
14  &  15  Vict.  c.  104.     Episcopal 
and  Capitular  Estates  Manage- 
ment. 


(9) 
17  &  18  Vict.  c.  102.    Corrupt 
Practices  Prevention. 


(10) 
23  &  24  Vict.  c.  19.    Dwellin 


d). 


for  Labouring  Classes  (Ireland) 

(11) 
24  &  25  Vict.  c.   109.      Salmon 

Fishery  (England)  Act. 

(12) 

26  &  27  Vict.  0.  105.  Promissory 
Notes. 

(13) 

27  &  28  Vict.  c.  20.  Promissory 
Notes  and  Bills  of  Exchange 
(Ireland). 


Militia  Bal- 


Locomotires 


Prosecution 


(14) 
28  &  29  Vict.  c.  46. 
lots  Suspension. 

(15) 

28  &  29  Vict.  c.  83. 
on  Boadjs. 

(16) 

29  &  30  Vict.  c.  52. 
Expenses. 

(17) 

31  &  32  Vict.  c.    125.     Election 
Petitions  and  Corrupt  Practices. 

(18) 

32  &  33  Vict.  c.  21.     Election 
Commissioners  Expenses. 

(19) 
32  &  33  Vict.  c.  56.    Endowed 
Schools  (Schemes). 


(20) 
34  &  35  Vict.  c.  87.    Sunday  Ob- 
serranoe  Prosecutions. 


The  whole  Act  so  far  as  it  is  not 
repealed. 


The  whole  Act  so  far  as  it  is  not 
repealed. 

The  whole  Act. 


As  to  appointment  of  inspectors, 
s.  31. 


The  whole  Act. 


The  whole  Act. 


The  whole  Act. 


The  whole  Act  so  far  as  it  is  not 
repealed. 

The  whole  Act. 


The  whole  Act 


The  whole  Act 


As  to  the  powers  of  making 
schemes,  and  as  to  the  pay- 
ment of  the  salaries  of  addi- 
tional Charity  Commissioners 
and  additional  secretary. 

The  whole  Act. 


17  &  18  Vict.  c.  116. 
2l4fe22^ict.c.M. 

22  <fe  23  Vict.  c.  46. 

23  <&  24  Vict.  c.  124. 
31 A  32  Vict.  c.  114. 8. 10 

21  &  22  Vict.  c.  87. 
26  &  27  Vict.  c.  29. 
31  A  32  Vict.  c.  125. 


41  A?  42  Vict  c  58. 
41  A  42  Vict.  c.  77.  (Part 

IL) 


42  A?  43  Vict.  c.  75. 


34  A?  35  Vict  c.  61. 


36  A?  37  Vict.  c.  87. 

37  &  38  Vict  c.  87. 
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1. 

Original  Acts. 


2. 
How  fkr  continaed. 


(21) 

35  &  36  Vict.  0.  88.  Parliamentary 
and  Municipal  Elections  (Bal- 
lot). 

(22) 

36  &  37  Vict.  0.  48.  Begulation 
of  Railways. 

(23)  _ 

38  &  39  Vict.  c.  48.  Police  Ex- 
penses. 

(24) 

38  &  39  Vict.  c.  84.  Returning 
Officers  Expenses. 

(25) 

39  &  40  Vict.  c.  21.  Juries 
(Ireland). 

(26) 
41  &  42  Vict.  c.  41.    Returning 
Officers  Expenses  (Scotland). 

(27) 

41    &   42  Vict.    c.  72.    Sale   of 

Liquors  on  Sunday  (Ireland). 

(28) 
43  Vict.  c.    18.      Parliamentary 
Elections. 


The  whole  Act 


The  whole  Act 


The  whole  Act. 


The  whole  Act. 


The  whole  Act. 


The  whole  Act. 


8. 
Amending  Acts. 


38  &  39  Vict.  c.  40. 
(Municipal  Elections.) 


87  A  38  Vict.  c.  40.  (Part 
II.) 


The  whole  Act. 


The  whole  Act  except  so  far  as 
it  continues  any  other  Act. 


Chap.  65. 
Prison  Charities  Aciy  1882. 


ABSTRACT  OV  THE  HNACTMEmrS. 


1.  STuni  HOe, 

2.  Power  of  GharUy  Commissioners,  on  application  of  Secretary  of  State,  to  make  scheme  respecting 

prison  charii&s. 


An  Act  to  make  provision  respecting 
certain  Prison  Charities. 

(18th  August  1882.) 

Bb  it  enacted  by  the  Queen's  most  Excellent 
Majestrjr,  by  and  with  the  advice  and  con- 
sent of  the  Lords  Spiritual  and  Temporal, 
and  Commons,    in  this    present  Parliament 


assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Prison 
Charities  Act,  1882.] 

2.  Where  the  Charity  Commissioners  for 
England  and  Wales  (in  this  Act  referred  to  as 
the  Charity  Commissioners)  would  haye  power 
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to  make  an  order  for  the  establishment  of  a 
scheme  for  the  administration  of  a  prison 
charity  as  herein-after  defined,  if  application 
for  snch  scheme  were  made  by  the  trustees  or 
persons  acting  in  the  administration  of  the 
charity,  snch  Commissioners  shall  also  have 
power  to  make  alike  order  upon  the  application 
of  one  of  Her  Majesty's  Frmcipal  Secretaries 
of  State  in  like  manner  as  if  he  were  the  said 
trustees,  and  the  Charitable  Trusts  Acts,  1853 
to  1869,  shall  apply  accordingly. 

Froyided  that  nothing  in  this  Act  shall 
authorise  the  making  of  a  scheme  upon  the 
application  of  the  Secretai^  of  State  in  a  case 
where  the  prison  charity  is  applied  for  other 
purposes  in  pursuance  of  any  special  Act  of 
rarliament. 


For  the  purposes  of  this  Act  the  expreBsion 
''  prison  charity  "  means  a  charity  the  endow* 
ment  of  which  is  applicable  for  the  benefit  of 
any  prisoners,  or  for  any  purpose  cofimected 
with  any  prisoners  or  prison,  whether  the 
prisoners  be  confined  in  or  the  prison  be  a 
common  gaol,  house  of  correction,  or  other 
place  of  confinement,  and  where  the  endowment 
of  a  charity  is  partly  applicable  for  the  pnrpoKs 
aforesaid  and  partly  for  other  purpoeea,  so 
much  of  the  endowment  as  appeus  to  the 
Charity  Commissioners  to  be  applicable  for 
the  aforesaid  purposes  shall  be  aeemed  to  be 
a  prison  chanty  within  the  meaning  of  this 
Act. 


Chap.  66. 
Passenger  Vessels  Licences  Amendment  {Scotland)  Act^  1882. 


ABSTRACT  07  THE  ENACTICENTS. 

1.  Condition  may  he  endorsed  on  licence. 

2.  Penalties, 

3.  Licences  may  he  called  in  for  indorsation. 

4.  Shcyrt  title. 


An  Act  to  amend  the  Law  relating  to 
Licences  to  retail  Intoxicating  Liquors 
on  Passenger  Vessels  in  Scotland 

(18th  August  1882.) 

Whsbsas  an  Act  was  passed  in  the  ninth 
year  of  the  reign  of  His  M aiesty  King  George 
the  Fourth,  for  regulating  tne  retail  of , excise- 
able  articles  and  commooities  to  passengers  on 
board  passage  vessels,  firom  one  part  to  another 
of  the  United  Kingdom : 

And  whereas  another  Act  was  passed  in  the 
Session  of  Parliament  held  in  the  fourth  and 
fifth  years  of  the  reign  of  His  late  Majesty 
King  William  the  Fourth,  to  repeal  the  duties 
made  on  spirits  in  Ireland,  and  to  impose 
other  duties  in  lieu  thereof,  and  to  impose 
additional  duties  on  licences  to  retailers  of 
spirits  in  the  United  Kingdom : 

And  whereas  by  the  Inland  Beyenue  Act, 
1880,  duties  were  imposed  upon  licences  for 
the  sale  of  intoxicating  liquors  on  board  vessels 
employed  for  the  carriage  of  passengers  going 
from  and  returning  to  the  same  place  in  the 
United  Kingdom  on  the  same  day,  and  it  was 
enacted  that  such  licences  should  be  granted 


under  and  be  subject  to  the  enactments  con- 
tained in  the  above-recited  Acts,  so  far  » 
fiuch  enactments  are  consistent  with  the  svd 
Inland  Bevenue  Act,  and  the  terms  of  the 
licences  respectively : 

And  whereas  great  evils  have  arisen  from 
the  Sfide  of  intoxicating  Hqnors  on  Sundfty  on 
board  of  passenger  vessels  plying  on  rirers 
and  estuaries  in  Scotkuid : 

Be  it  enacted  by  the  Queen's  most  ExoeHest 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Tempwal,  iod 
Commons,  in  this  present  Parliament  usem- 
bled,  and  by  the  authority  of  the  Bainfi,is 
follows : 

1.  It  shall  be  lawful  for  the  GommisBiODeif 
of  Inland  Bevenue,  or  for  any  officer  dnij 
authorised  by  them  to  grant  licences  for  the 
retail  of  intoxicating  liquors  on  board  packets, 
boats,  and  other  vessels  employed  for  the  csr- 
riage  of  passengers  from  one  part  of  ScollBsd 
to  another,  or  going  firom  and  retaming  totbe 
same  place  in  Scotland  on  the  same  day,  is 
terms  of  the  recited  Acts,  to  indone  on  soeb 
licences  a  condition  that  no  intoxicating  li^ 
shall  be  sold,  retailed,  bartered,  or  sapplieaoi 
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board  sach  vessels  during  any  Toyage  com- 
menced and  terminated  on  the  same  Sunday. 

2.  If  any  person  holding  a  licence  having 
such  a  condition  asi  aforesaid  indorsed  thereon, 
shall  sell,  retail,  barter,  or  supply,  or  shall 
permit  to  be  sold,  bartered,  or  supplied,  any 
mtoxicating  liquor  on  a  Sunday  on  board  any 
such  vessel  in  contravention  of  the  said  con- 
dition, such  contravention  shall  be  deemed 
and  taken  to  be  a  retailing  or  selling  intoxi- 
cating liquors  without  having  taken  out  a 
licence,  and  such  person  shall  be  guilty  of  an 
offence  within  the  meaning  of  the  third  section 
of  the  first-recited  Act,  and  shall  be  liable  to 
the  penalties  therein  provided. 

3.  It  shall  be  lawful  for  the  Commissioners 
of  Inland  Revenue  at  any  time  after  the  passing 
of  this  Act  to  require  the  holder  of  any  licence 
granted  under  the  authority  of  the  recited 
Acts,  or  any  of  them,  whether  such  licence 


was  ^[ranted  prior  or  8nbBe(]|uent  to  the  passing 
of  this  Act,  to  send  in  his  licence  to  the  Com- 
missioners or  to  any  officer  authorised  by  them 
to  issue  such  licences,  for  the  purpose  of  having 
such  condition  as  aforesaid  indorsed  upon  it, 
and  if  any  holder  of  such  licence  shall  fail  to 
send  his  licence  to  the  Commissioner  or  to 
such  officer  as  aforesaid  within  seven  days 
after  receipt  of  a  notice  from  the  Commissioners 
or  any  omcer  dulv  authorised  by  them,  and 
shall  thereafter  sell,  retail,  barter,  or  supply, 
or  permit  to  be  sold,  bartered,  or  supplied, 
intoxicating  liquors  on  board  any  vessel  to 
which  such  licence  applies,  he  shall  be  guilty 
of  an  offence  within  the  meaning  of  the  third 
section  of  the  first-recited  Act,  and  shiJl  be 
liable  to  the  penalties  therein  provided. 

4.  This  Act  may  be  cited  as  the  Passenger 
Vessels  Licences  Amendment  (Scotluid)  Act, 
1882. 


Chap.  67. 
South  Wales  Turnpike  Roads  Amendment  Act^  1882. 


ABSTRACT  OF  THE  EVACTMSNTS. 

1.  8hoH  iUle. 

2.  ApplicaHon  of  Act. 

3.  Money  and  materials  to  he  placed  ai  the  disposal  of  district  hoards. 

4.  Annual  retu/ms  under  Local  ToMxtion  Betwms  Acts. 

5.  Bepeal  of  enactments. 
Schedule. 


An  Act  to  further  amend  the  Law  relating 
to  Turnpike  Roads  in  South  Wales. 

(18th  August  1882.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Maiesty,  by  and  with  the  advice  and  consent 
of  the  fiords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  maybe  cited  as  the  South  Wales 
Turnpike  Beads  Amendment  Act,  1882 ;  and 
the  Act  passed  in  the  session  of  the  seventh 
and  eighth  years  of  Her  Majesty's  reign,  "  To 
"  consolidate  and  amend  the  laws  relating  to 
"  turnpike  trusts  in  South  Wales,"  may  be 
cited  as  the  South  Wales  Turnpike  Trusts  Act, 
1844. 

2.  This  Act  applies  to  the  six  counties  of 
Glamorgan,  Brecknock,  Radnor,  Carmarthen, 

Vol.  LXI.— Law  Joub.  Stat, 


Pembroke,  and  Cardigan,  herein-after  referred 
to  as  the  six  counties. 

3.  The  county  roads  board  of  each  of  the  six 
counties  may,  by  their  order,  assign  and  place 
to  the  credit  or  at  the  disposal  of  the  several 
district  roads  boards  in  each  county  respec- 
tively such  sums  of  i  money  out  of  the  county 
roads  fund,  and  such  quantitv  of  materials  or 
other  necessary  things  purchased  out  of  the 
countv  roads  fund,  as  the  county  roads  board 
may  deem  to  be  necessary  and  sufficient  for  the 
ordinary  maintenance  and  repairs  of  the  several 
turnpike  roads  within  such  districts  respec* 
tivelv ;  and  the  county  roads  board  mav  also 
by  their  order  place  under  the  control  and 
superintendence  of  the  said  district  roads 
boards  respectively,  subject  to  the  restrictions 
and  limitations  contained  in  the  South  Wales 
Turnpike  Trusts  Act,  1844,  any  works  or 
improvements  to  be  done  or  executed  in  or 
upon  any  of  the  roads  within  such  districts 
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respectively,  and  for  the  purpose  of  enabling 
them  to  carry  on  and  execute  such  works  and 
improvements  may  place  to  the  credit  or  at 
the  disposal  of  the  said  district  roads  boards 
snch  moneys,  materials,  and  other  things  as 
aforesaid  as  the  said  county  roads  board  may 
deem  to  be  necessary  and  sufficient  for  the 
performance  thereof. 

4.  The  clerk  to  the  county  roads  board  for 
each  of  the  six  counties  shall  make  an  annual 
return  to  the  Local  Grovemment  Board  of  the 
receipts  and  expenditure  of  such  county  roads 
boara ;  and  the  Local  Taxation  Returns  Acts, 
1860  and  1877,  shall  apply  to  returns  of  rates, 
tolls,  receipts,  and  expenditure  as  regards 
roads  under  the  management  of  such  county 


roads  boards,  in  like  manner  as  if  they  were 
specifically  mentioned  in  the  said  Acts,  and  the 
said  county  roads  boards  were  mentioned  as 
local  authorities  in  the  said  Acts. 

5.  The  power  of  one  of  Her  Majesty's 
Principal  Secretaries  of  State  now  Tested  in 
the  Local  Groyemment  Board  to  appoint  a 
general  superintendent  of  county  roads  for 
South  Wales  shall  not  be  exercieeable  after  tlie 
passing  of  this  Act ;  and  the  sections  and  parte 
of  sections  of  the  South  Wales  Turnpike  Trasii 
Act,  1844,  which  are  specified  in  the  schedule 
to  this  Act  are  hereby  repealed,  without  pre- 
judice to  anything  done  or  suffered  before 
or  pending  at  the  date  of  the  passing  of  this 
Act. 
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Sections  and  Fasts  of  Sbgtiovb 

Section  67,  firom  and  inclusive  of  the  words 
and  the  times  "  to  the  end  of  the  section. 
Section  68,  the  words  "  and  shall  also  receiye 
and  examine  the  several  estimates,  reports, 
and  accounts  which  shall  be  made  and  sub- 
mitted to  the  said  county  roads  boards  by 
the  ^neral  superintendent  of  county  roadls 
herem-after  mentioned  " ;  and  the  words  "  or 
by  the  general  superintendent  of  county  roads 
herein-after  mentioned." 


OF 


tt 
tt 


It 
tt 


7  A  8  ViOT.  0.  91  BEFBALED. 

Section  69. 

Section  70. 

Section  80. 

Section  87,  the  words  *'to  the  said  general 

superintendent  of  county  roads  to  be  I7  him 

su  omitted." 

Section  88. 

Section  95,  the  words  "  which  shall  be  made 

out  and  submitted  to  snch  board  by  the  said 

general  superintendent  as  aforesaid.' 


» 


Chap.  68. 
Carrtipi  Practices  (Suspension  of  Electiofis)  Act,  1882. 


ABSTSACT  OF  THE  ENACTMENTS. 


1.  8hoH  mie, 

2.  Suepenaion  of  deetions  in  cetiain  cUies  and  boroughs. 
Schedule. 


An  Act  to  suspend  for  a  limited  period, 
on  account  of  Corrupt  Practices,  the 
holding  of  an  Election  of  a  Member  or 
Members  to  serve  in  Parliament  for 
certain  cities  and  boroughs. 

(18th  August  1882.) 

Whebsas,  in  pursuance  of  addresses  to  Her 
Majesty  from  both  Houses  of  Parliament  in 
relation  to  election  of  members  to  serve  in 
Parliament  for  the  cities  and  boroughs  men- 


tioned in  the  schedule  to  this  Act,  conuoit- 
sioners  were  appointed  by  commissions,  dated 
the  ninth  day  of  September  one  thousand  eigbt 
hundred  and  eighty,  for  the  purpose  of  mikiiig 
inquiry  into  the  existence  of  corrupt  prac^c«i 
at  the  elections  of  members  to  serve  in  Parlia- 
ment for  the  said  cities  and  boroughs : 

And  whereas  the  said  oommissionera  hive 
respectively  reported  as  regards  the  existence 
of  corrupt  practices  to  the  effect  in  the  secoDd 
column  of  the  said  schedule  mentioned : 

And  whereas  it  is  expedient,  with  a  view  to 
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the  intare  considttraticm  of  the  cases  by  Parlia- 
ment, to  provide  temporarily  for  the  suspension 
of  elections  in  the  said  cities  and  boronghs : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  liords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 


1.  This  Act  ma^  be  cited  as  the  Corrupt 
Practices  (Suspension  of  Elections)  Act,  1882. 

2.  An  election  of  a  member  or  members  to 
serve  in  Parliament  for  any  of  the  cities  or 
boroughs  mentioned  in  the  schedule  to  this  Act 
shall  not  be  held  until  the  expiration  of  seven 
days  after  the  meeting  of  I'arliament  in  the 
year  one  thousand  eight  hundred  and  eighty- 
three. 


-•ot©ir 


Schedule. 


CHISS  AND  BOBOUGHS  RKTORUKD  TO. 


Name  of  City  or  Borough. 


Beport  of  Commiiaioners  as  to  prevalence  of  corrupt  practices. 


Boston 


Canterbury 

Chester 

Gloucester 

Maoolesfield 

Oxford 


Sandwich 


Corrupt  practices  prevailed  very  extensively  at  the 
election  of  1880.  ....  It  was  stated  as  an  un- 
doubted fact  that  all  elections,  both  parliamentary 
and  municipal,  have  for  a  long  time  past  been  oorrupt. 

Corrupt  practices  extensively  prevailed  at  the  elections 
of  1879  and  1880. 

Corrupt  practices  extensively  prevailed  at  the  general 
elections  of  February  1874  and  of  April  1880. 

Corrupt  practices  extensively  prevailea  at  the  elections 
in  February  1874  and  March  1880. 

Corrupt  practices  extensively  prevailed  at  the  elections 
of  1865, 1868, 1874,  and  1880. 

Corrupt  practices  were  committed  at  the  election  in 
February  1874,  and  corrupt  practices  extensively  pre- 
vailed at  the  elections  in  March  1874,  April  18^,  and 
May  1880,  by  way  of  payment  of  money  to  voters  as 
therein  mentioned. 

In  the  election  of  May  1880,  there  was  practised 
throughout  the  constituency,  not  only  indirect  bribery 
of  various  kinds,  but  direct  bribery,  the  most  extensive 

and  systematic Electoral  corruption  has 

long  extensively  prevailed  in  the  borough. 


Chap.  69. 
Intermediate  Education  {Ireland)  Aci^  1882. 


ABSTRACT  07  THE  ENACTMENTS. 

1.  Short  me, 

2.  AypUoaHon  ofiwrpUu  income  for  1879  and  1880  towarde  defioienwffor  1881. 

3.  AppldecUion  offiOwre  ewrpUu, 

4.  ProhibUion  on  anticipation  of  i/i 


vncome. 
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STATUTES  OF  THE  REALM. 


[chap.  69. 


An    Act    to    amend  the    Intermediate 
Education  (Ireland)  Act,  1878. 

(18th  August  1882.) 

WiiEEEAS  by  the  eighth  section  of  the  Inter- 
mediate Education  (Ireland)  Act,  1878,  it  is 
amongst  other  things  enacted  that  the  annual 
income  arising  from  the  amount  by  said  Act 
directed  to  be  provided  for  the  use  of  the  Board 
shall,  BO  far  as  the  same  shall  not  in  each  or 
any  year  remiire  to  be  so  applied,  be  invested 
by  tne  Board  by  way  of  accumulation  in  the 
purchase  of  Grovemment  securities  : 

And  whereas  there  was  a  surplus  of  the 
annual  income  for  the  years  one  thoosand  eight 
hundred  and  seventh-nine  and  one  thousand 
eight  hundred  and  eighty  over  and  above  the 
amount  which  in  said  years  respectively  was 
required  to  be  applied  for  the  purposes  of  said 
Act,  but  the  annual  income  for  the  year  one 
thousand  eight  hundred  and  eighty-one  was 
insufficient  for  the  purposes  of  said  Act : 

And  whereas  it  is  expedient  to  empower  the 
Board  of  Intermediate  Education  for  Ireland 
to  apply  the  suiplus  income  for  the  said  years 
one  thousand  eight  hundred  and  seventy-nine 
and  one  thousand  eight  hundred  and  eighty 
towards  making  gooa  the  deficiency  for  the 
year  one  thousand  eight  hundred  and  eighty- 
one,  and  otherwise  to  amend  the  said  Act: 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Migesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 


and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Intennediste 
Education  (Ireland)  Act,  1882. 

2.  It  shall  be  lawful  for  the  Board  to  apply 
the  surplus  income,  which  in  the  years  one 
thousand  eight  hundred  and  seventy-nine  and 
one  thousand  ei^ht  hundred  and  eighty  arose 
from  the  securities  vested  in  the  Board,  and 
which  now  remains  after  satisfying  the  par- 
poses  of  the  Act  for  the  said  years  respectively, 
to  the  purposes  of  the  said  Act  for  the  year  one 
thousand  eight  hundred  and  eighty-one. 

3.  In  the  event  of  the  income  of  the  Board 
being  in  the  present  or  any  future  year  more 
than  sufficient  to  answer  the  purposes  of  said 
Act  for  such  year,  it  shall  be  lawful  for  the 
Board  to  apply  in  whole  or  in  part  the  sarplof 
income  of  such  year,  not  required  tobeu)plied 
to  the  purposes  of  said  Act  during  saia  yeir. 
for  or  towards  the  purposes  of  the  said  Act  in 
or  for  any  other  year  or  years. 

4.  It  shall  not  be  lawful  for  the  Board  to 
anticipate  in  one  year  the  income  of  any  fntnie 
vear,  but  this  enactment  shall  not  prevent  tbe 
hiring  of  any  office,  the  assignment  of  salary  to 
any  officer,  the  grant  of  exhibitions,  or  any 
other  like  act  in  one  year  which  involves  i 
periodical  payment  not  only  in  the  said  year, 
out  in  future  years. 


Chap.  70. 
Supreme  Court  of  JudiccUure  {Ireland)  Act,  1882. 


ABSTRACT  OF  THE  ENACTMENTS. 

1.  Short  tide. 

2.  Interpretation  of  **  office.^' 

3.  Amendment  of  8,  73.  o/40  ^  41  Vict,  c.  57. 


An  Act  to  amend  the  Supreme  Court  of 
Judicature  Act  (Ireland),  1877. 

(18th  August  1882.) 

Whebsas  by  section  seventy-three  of  the 
Supreme  Court  of  Judicature  Act  (Ireland), 
18^  (herein-after  called  the  principal  Act),  it 
is  enacted  that  subject  to  the  provisions  in  that 
Act  contained  as  to  existing  officers  of  the 
courts  whose  jurisdiction  had  been  thereby 
transferred  to  the  Siipreme  Court,  the  Lord 
Chancellor,  the  Chief  Justice,  the  Chief  Justice 
of  the  Common  Pleas,  and  the  Chief  Baron,  or 


any  two  of  them,  of  whom  the  Lord  Chancellor 
should  be  one,  with  the  concurrenoe  of  tbe 
Treasury,  should  within  two  years  from  the 
commencement  of  the  Act  determine  what 
officers,  clerks,  or  other  persons  holding  subor- 
dinate positions  reouisite  for  the  permaoent 
organisation  of  the  official  staff  of  the  Sapreme 
Court,  and  every  court  and  division  tncwof 
should  be  retained  or  employed;  and  might 
with  the  like  concurrenoe  abolish  any  unneces- 
sary office,  or  reduce  or  in  case  of  additional 
duties  increase  the  salary  of  an  office,  or  alter 
the  duties    or  desig^tion  thereof,  notwith* 


I 
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standing  that  tho  patronage  thereof  might  bo 
vested  in  an  existing  judge : 

And  whereas  doubts  have  arisen  as  to 
whether  the  said  powers  or  any  of  them  can 
be  exercised  after  the  expiration  of  the  said 
period  of  two  years  from  the  commencement 
of  the  said  Act,  and  also  whether  such  powers, 
though  not  subject  to  such  limitation  m  point 
of  time,  can  be  exercised  so  as  to  abolisn,  or 
reduce  or  increase  the  salary  of,  or  alter  the 
designation  or  duties  of  an  office  determined 
to  be  requisite,  or  the  salary,  designation,  or 
duties  of  which  have  been  once  fixed  in  pur- 
suance of  the  above  recited  section : 

And  whereas  it  is  expedient  that  such  doubts 
should  be  removed,  and  that  the  exercise  of 
the  said  powers  or  any  of  them  should  not  be 
in  anywise  limited  or  restricted  as  aforesaid : 

Be  it  therefore  declared  and  enacted  by  the 
Queen's  most  Excellent  Majesbr,  by  and  with 
the  advice  and  consent  of  the  Liordls  Spiritual 
and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Supreme 
Court  of  Judicature  (Ireland)  Act,  1882. 

2.  The  word  *'  office  "  shall  for  the  purposes 
of  this  Act  include  any  clerkship  or  subor- 


dinate employment  held  by  an^  person  in  the 
Supreme  Court  of  Judicature  in  Ireland,  or 
any  division  or  office  thereof. 

3.  The  Lord  Chancellor,  the  Chief  Justice, 
the  Chief  Justice  of  the  Common  Fleas,  and  tiie 
Chief  Baron,  or  any  three  of  them,  of  whom 
the  Lord  Chancellor  shall  be  one,  with  the 
concurrence  of  the  Treasury,  may  from  time 
to  time,  as  occasion  may  require,  exercise  all 
or  any  of  the  powers  conferred  by  the^  said 
section  of  the  principal  Act  as  fully  as  if  no 
time  had  been  prescribed  in  that  behalf  in  the 
said  section,  notwithstanding  that  any  office 
affected  thereby  may  have  been  previously 
determined  to  be  requisite,  or  that  the  salary, 
designation,  or  duties  of  any  office  may  have 
been  previously  fixed  under  the  powers  con- 
ferred by  the  principal  Act  or  by  this  Act, 
and  also  notwithstanding  that  the  patronage 
thereof  may  be  vested  in  an  existing  judge : 
Provided  always,  that  no  existing  officer  shall 
receive  a  less  salary  than  heretofore,  and  that 
no  officer  to  be  nereafter  appointed  shall, 
during  his  tenure  of  office,  nave  his  salary 
reduced;  and  provided  also,  that  any  rights 
preserved  bv  the  principal  Act  to  any  officers 
existing  at  the  commencement  of  that  Act  shall 
not  be  affected  by  this  Act. 


Chap.  71. 
Appropriation  Acif  1882. 


ABSI&ACI  07  TEB  £HjLCTM£MIS. 

Chrcmi  otd  of  ContoUdcded  Fv/nd. 

1.  lasm  of  34,357,7742.  ouiofihe  OomoUcUUed  FwuL 

2.  Fwowfw  QiA  TreoBwry  to  borrow. 

Appropriation  of  Orante, 

3.  AppropriaHon  of  sume  voted  for  supply  servicee, 

4.  Treasury  may,  in  certain  eaeee  of  eongeney^  cmthoriae  expenditure  unprovided  for ;  provided  tJuU 

the  aggregate  grants  for  the  na/vy  services  and  for  the  army  services  respectively  he  not  exceeded. 

5.  Sanction  for  navy  and  army  ejopenditwre  for  1880-81  unprovided  for. 

6.  Declaration  required  in  certain  eases  before  receipt  of  sums  appropriated* 

7.  8hoH  title  of  Act. 

SCHSDTTLES. 


:i26 


STATUTES  OF  THE  RE^\LM. 


[chap.  71. 


An  Act  to  apply  a  sum  out  of  the  Con- 
solidated Fund  to  the  service  of  the 
year  ending  on  the  thirty-first  day  of 
March  one  thousand  eight  hundred 
and  eighty-three,  and  to  appropriate 
the  Supplies  granted  in  this  Session 
of  Parliament.      (18th  August  1882.) 

Most  Qracions  Soyereign, 
Wb,  Your  Majesty's  most  dutiful  and  loyal 
subjects,  the  Commons  of  the  United  Kingdom 
of  6ieat  Britain  and  Ireland  in  Parliament 
assembled,  towards  making  good  the  simply 
which  we  have  cheerfully  granted  to  Your 
Majesty  in  this  session  of  Parliament,  have 
resolved  to  grant  unto  Your  Majesty  the  sum 
herein-after  mentioned ;  and  do  therefore  most 
humbly  beseech  Your  Majesty  that  it  may  be 
enacted ;  and  be  it  enacted  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the 
same,  as  follows : 

QrarU  out  of  OonaolidcUed  Fund. 

1.  The  Commissioners  of  Her  Majesty's 
Treasury  for  the  time  being  may  issue  out  of 
the  Consolidated  Fund  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  and  aoply  to- 
wards making  good  the  supply  grantea  to  Her 
Majesty  for  the  service  of  the  year  ending  on 
the  thirty-first  day  of  March  one  thousand 
eight  hundred  and  eighty- three,  the  sum  of 
thirty-four  million  three  hundred  and  fifty- 
seven  thousand  seven  hundred  and  sevens- 
four  pounds. 

2.  The  Commissioners  of  Her  Majesty's 
Treasury  may  borrow  from  time  to  time,  on 
the  credit  of  the  said  sum  of  thirty-four  million 
three  hundred  and  fifty-seven  thousand  seven 
hundred  and  seventy-iour  pounds,  any  sum  or 
sums  of  equal  or  less  amount  in  the  whole,  and 
shall  repay  the  moneys  so  borrowed,  with 
interest  not  exceeding  five  })ounds  per  centum 
per  annum,  out  of  the  growing  produce  of  the 
Consolidated  Fund  at  any  period  not  later 
than  the  next  succeeding  quarter  to  that  in 
which  the  said  moneys  were  borrowed. 

Any  moneys  so  borrowed  shall  be  placed  to 
the  credit  of  the  account  of  Her  Majesty's 
Exchequer,  and  shall  form  part  of  the  said 
Consolidated  Fund,  and  be  available  in  any 
manner  in  which  such  fund  is  available. 

Appropriation  of  Qrcmts, 

3.  All  sums  granted  by  this  Act  and  the 


other  Acts  mentioned  in  Schedule  (A.)  umexed 
to  this  Act  out  of  the  said  Consolidated  Food 
towards  making  good  the  supply  granted  to 
Her  Majesty,  amounting,  as  appears  by  the 
said  Schedule,  in  the  aggregate,  to  the  Bum  of 
fifty-six  million  eight  hundred  and  seventy-five 
thousand  seven  hundred  and  twelve  ponnds 
fourteen  shillings  and  tenpence,  are  appro- 
priated and  shall  be  deemed  to  have  been 
appropriated  as  from  the  date  of  the  passing  of 
the  first  of  the  Acts  mentioned  in  the  siid 
Schedule  (A.)  for  the  purposes  and  serrices 
expressed  in  Schedule  (B.)  annexed  hereto. 

The  abstract  of  schedules  and  schedules  an- 
nexed hereto,  with  the  notes  (if  any)  to  such 
schedules,  shall  be  deemed  to  be  part  of  this 
Act  in  the  same  manner  as  if  they  had  been 
contained  in  the  body  thereof. 

4.  K  a  necessity  arise  for  incurring  expendi- 
ture not  provided  for  in  the  sums  appropriated 
to  naval  and  military  services  by  this  Aiot,  and 
which  it  may  be  detrimental  to  the  public 
service  to  postpone  until  provision  can  he  made 
for  it  by  parliament  in  the  usual  course,  eadi 
of  the  departments  entrusted  with  the  oontrol 
over  the  said  services  shall  forthwitii  make 
application  in  writing  to  the  Commisdonersof 
Her  Majesty's  Treasuir  for  their  authority  to 
defray  temporarily  such  expenditure  out  of  any 
surpluses  which  may  have  been  or  which  may 
be  efiected  by  the  saving  of  expenditure  upon 
votes  within  the  same  department,  and  in  nidi 
application  the  department  shall  represent  to 
the  Commissioners  of  the  Treasuxj  the  circnm- 
stances  which  may  render  such  additional 
expenditure  necessary,  and  thereupon  the  said 
Commissioners  may  authorise  the  expeiiditic« 
unprovided  for  as  aforesaid  to  be  temporarily 
defrayed  out  of  any  surpluses  which  may  hare 
been  or  which  may  be  effected  as  aforesaid 
upon  votes  within  the  same  department;  and 
a  statement  showing  all  cases  in  which  the 
navi^  and  military  departments  have  obtained 
the  sanction  of  the  said  OommiasionerB  to  anj 
expenditure  not  provided  for  in  the  respectiTe 
votes  aforesaid,  accompanied  by  copies  of  the 
representations  made  to  them  by  the  said 
departments,  shall  be  laid  before  the  House  of 
Commons  with  the  appropriation  aooonntBof 
navy  and  army  services  for  the  year,  in  order 
that  such  proceedings  may  be  submitted  for  dte 
sanction  of  Parliament,  and  that  provision  may 
be  made  for  the  deficiendeB  upon  the  sereiw 
votes  for  the  said  services  in  such  manner  u 
Farliionent  may  determine. 

T^e  Commissioners  of  the  Treasuiy  shall  not 
authorise  any  expenditure  which  may  cause  t» 
excess  upon  the  aggregate  sums  appropnated 
by  this  Act  for  naval  services  and  for  amy 
services  respectively. 


OIIAP.  71. J 


45  &  46  VICTORIA,  1882, 


327 


5.  Whereas  the  Commissioners  of  the  Trea- 
smy.  Tinder  the  powers  yested  in  them  hj  the 
Act  of  the  session  held  in  the  forty-third  and 
forty-fourth  years  of  the  reign  of  Her  present 
Majesty,  chapter  forty,  have  authorised  expen- 
diture not  provided  for  in  the  sums  appropriated 
by  the  said  Act  to  certain  votes  for  naval  and 
military  services  for  the  year  ended  on  the 
thirtv-nrst  day  of  March  one  thousand  eight 
hundred  and  eighty-one,   to  be  temporarily 
defrayed  out  of  the  balances  (including  sur- 
pluses of  appropriations  in  aid)  unexpended  in 
respect  of  the  sums  appropriated  to  certain 
other  votes  for  naval  ana  military  services  for 
the  said  year ;  viz., 
1st.  Expenditure  of  one  hundred  and  two 
thousand  four  hundred  and   twenty-five 
pounds  twelve  shillings  and  ninepence  for 
certain  navy  services  unprovided  for,  tem- 
porarily defrayed  out  of  the  unexpended 
balances  of  certain  votes  for  navy  services, 
aided  by  the  sum  realised  in  excess  of  the 
estimated  appropriations  in  aid. 
2nd.  Expenditure  of  two  hundred  and  thirty- 
two  thousand  four  hundred  and  seventy- 
seven  pounds  nineteen  shiUings  and  three- 
pence for  certain  aimy  services  unprovided 
for,  temporarily  defrayed  out  of  the  un- 


expended balances  of  certain  votes  for  army 
services,  aided  by  the  sum  realised  in 
excess  of  the  estimated  appropriations  in 
aid: 

It  is  enacted,  that  the  application  of  the  said 

sums  is  hereby  sanctioned. 

6.  A  person  shall  not  receive  any  part  of  a 
srant  wnich  may  be  made  in  pursuance  of  this 
Act  for  half  pay,  or  army,  navy,  or  civil  non- 
effective services  until  he  has  subscribed  such 
declaration  as  may  from  time  to  time  be  pre- 
scribed b^  a  warrant  of  the  Commissioners  of 
Her  Majesty's  Treasury  before  one  of  the 
persons  prescribed  by  such  warrant. 

Provided  that,  whenever  any  such  payment 
is  made  at  more  frequent  intervals  tnan  once 
in  a  quarter,  the  Commissioners  of  Her  Ma- 
jesty's Treasury  may  dispense  with  the  pro- 
duction of  more  than  one  declaration  in  respect 
of  e^ch  quarter. 

Any  person  who  makes  a  declaration  for  the 
purpose  of  this  section,  knowing  the  same  to  be 
untrue  in  any  matenal  particular,  shall  be 
guilty  of  a  misdemeanor. 

7.  This  Act  may  be  cited  for  all  purposes  as 
the  Appropriation  Act,  1882. 


-o^'^^o<>—— 


ABSTRACT 

07 

SCHEDULES  (A.)  and  (B.)  to  which  this  Act  refers. 


SCHEDULE  (A.) 


Grants  out  of  the  Consolidated  Fund 


£         «.   d. 
56.875,712  14  10 


SCHEDULE  (B.)— Affbopbiation  oi  G-bants. 


1881-82. 

Fort    1.  Deficiencies,  1880-81 
„      2.  Supplementary,  1881-82    - 
„      3.  Navy  (Supplementair)  1881-82    - 
4.  Zulu,  &c.  Wars,  1881-82  - 


tf 


£       «.  d. 

19,830  U  10 
533,284  0  0 

50,000  0  0 
185,000  0  0 


0.  d. 


738,114  14  10 
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1882-83. 


Part    5.  Navy     -  -  -  - 

6.  Army    •  •  -  - 

7.  Army  (Indian  Home  Charges) 

8.  Civil  Services,  Class  I. 


9. 
10. 
11, 
12. 
13. 
14. 


Ditto, 
Ditto, 
Ditto, 
Ditto, 
Ditto, 
Ditto, 


Class  XL  . 
Class  III. . 
Class  IV.  • 
Class  V.  . 
Class  VI.  . 
Class  VII. 


£ 
1,870,995 
2,387,286 
6,648,575 
4,581,034 
646,139 
1,180.870 
35,152 


i> 


}f 


>» 


>» 


Total  Civil  Sekvices    - 

15.  Reveuuo  Departments,  &c.      ... 

16.  Advances  for  Greenwich  Hospital  and  School 

17.  Forces  in  the  Mediterranean  (Vote  of  Credit) 

18.  Afghan  War  (Grant  in  Aid)    -  - 


SCHEDULE  (A.) 

Grants  out  op  the  Consolidated  Fund. 
For  the  service  of  the  years  ending  3lBt  March  1881  and  1882 ;  viz.  :- 

Under  Act  45  Vict.  cap.  1.       • 
Under  Act  45  Vict.  cap.  4.       - 
For  the  service  of  the  year  endmg  31st  March  1883 : — 
Under  Act  45  Vict.  o.  4. 
Under  Act  45  Vict.  c.  8. 
Under  Act  45  &  46  Vict.  c.  28. 
Under  this  Act  -.-•--. 

Total    • 


SCHEDULE  (B.)— Pabt  1. 


Deticiencibs. 


£  f.  d. 

10,483.901  0  0 

15.458,100  0  0 

1,100,000  0  0 


17,350,051  0  0 

8,790,089  0  0 

155,457  0  0 

2,300,000  0  0 

500,000  0  0 


£56,875.712  U  10 


£  %.L 
313,270  0  0 
424,844  U  10 

6,793,496  0  0 

9,282,435  0  0 

5,703,891  0  0 

34,357,774  0  0 

56,875,712  14  10 


Schedule  of  Sums  pp:«nted  to  make  good  deficiencies  on  the  several  grants  herein  particularly 

mentioned  for  the  year  ended  on  the  3l8t  day  of  March  1^1 ;  vis. : — 


CIVIL  SERVICES. 
Class  II. 


Board  of  Trade  .  .  .  .  • 

The  Mint,  including  Coinage  .  .  . 

Fishery  Board,  Scotland       -  -  -  . 

Class  III. 

ChanceiT  Division  of  the  High  Court  of  Justice 

County  Courts  -  .  -  .  . 

Beformatory  and  Industrial  Schools,  Great  Britain 

Oonstabolary  of  Ireland        «  ,  -  . 


£    t.  d. 

654   5  2 

334  13  7 

226  15  3 


293    9  1 

7,250  14  6 

28  15  3 

5,6n    0  0 
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Cuuss  IV. 
Science  and  Art  Department  of  the  United  Kingdom 

Class  V. 
Consular  Services      ..... 


Suez  Canal  (British  Directors) 
Suppression  of  the  Slave  Trade 


Total    - 


£    8.    d. 
240    9    2 


4,641  14  10 

31    7    4 

467    9  11 


19,830  14  10 


SCHEDULE  (B.)-.Pabt  2. 


SUPFLEMEKTA&T. 

Schedule  of  Sufplemsntast  Sums  granted  to  defray  the  charges  for  the  Services  herein 
particularly  mentioned  for  the  year  ended  on  the  31st  day  of  March  1882 ;  viz.  : — 


CIVIL  SERVICES. 
Class  I. 


Boyal  Palaces      .  *  .  .  . 

Boyal  Parks  ..... 
Public  BuildiiWt  Great  Britain  ... 
Sheriff  Court  Houses,  Scotland  ... 
Harbours,  Ac.,  xmder  the  Board  of  Trade 
Bates  on  Government  Property  ... 
Shannon  Navigation        .... 

Class  II. 

Foreign  Office      -  .  -  -  - 

CoIodSaI  Office 

Civil  Service  Commission  ... 

Friendly  Societies  Begistry        ... 

Local  Gfovemment  Board,  England 

Stationery  and  Printing  .  .  •  • 

Office  of  Works  and  Public  Buildings    - 

FisheiT  Board,  Scotland  .... 

Household  of  Lord  Lieutenant  of  Ireland 

Chief  Secretary  for  Ireland  Offices 

Local  Government  Board,  Ireland 

Public  Works  Office,  Ireland      .  .  - 

Class  III. 

Law  Charges,  England  .... 
ChanoeiY  Division  of  High  Court  of  Justice,  Ac. 
County  Courts      .  .  -  -  . 

Police  Courts,  London  and  Sheemess     - 
Police,  CountieB  and  Boroughs,  Great  Britain  • 
Courts  of  Law  and  Justice,  Scotland 
Register  House  Departments,  Edinburgh 
Law  Charffes  and  Criminal  Prosecutions,  Ireland 
Irish  Limd  Commission  -  •  .  • 

County  Court  Officers,  ^.,  Ireland 
Constabulary  of  Ireland  .  .  •  - 


2,094 
800 
1,800 
1,000 
1,096 
527 
3,000 


2,300 
6.300 
2,300 

215 

5,140 

19,600 

850 

286 
20 

900 
2,410 
1,300 


18.000 

3,825 

16,087 

360 

2,000 

1,673 

470 

19,000 

34,919 

7,772 

116,547 
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Class  IV. 

1 

1 

£ 

Science  and  Art  Department       -            -            -           - 
London  UniTersity            -            -            -            - 

Transit  of  Venus,  1882 

Queen's  University,  Ireland        .... 
Royal  University,  Ireland            .... 

1 

7,400 

40 

275 

472 

636 

Class  V. 

1 

Diplomatic  Services         -            -            -            .            . 
Consular  Services             .            -            -            .            . 
Grants  in  Aid  of  Expenditure  in  certain  Colonies 
Transvaal  and  Zululand  -            -            -            -            - 
Subsidies  to  Telegraph  Companies 
Treasury  Chest     ------ 

w 

20,860 
12,794 
1,500 
4,356 
5,526 
9,333 

Class  VI. 

Superannuation  and  Betired  Allowances 
Pauper  Lunatics,  Scotland           -            -            -            . 
Miscellaneou?,     Charitable,    and    other    Allowances, 
Britain  ------- 

Commutation  of  Annuities           .            .            .            . 

Great 

3,000 
268 

350 
624 

Class  VII. 

Miscellaneous  Expenses  -           -            .            -            - 
Bepayments  to  the  Civil  Contingencies  Fund    - 
Compensation  to  Edmund  Galley            -            .            . 

* 

4,145 
6,214 
1,000 

BEVBNUE  DEPABTMENT8. 

1 

Customs    ------- 

Post  Office             -            -            -            • 

Post  Office  Telegraphs     -            -            -            .            - 

- 

22,000 
80,000 
80.000 

Total 

£533,284 

SCHEDUIiB  (B.)-Paiit  3. 

Navy  (Supplbmentaey,  1881-82). 

For  defraying  the  expenses  incurred  during  the  year  ended  on  the  31st  day  of 
March  1882,  for  freight,  Ac,  on  account  of  the  Army  Department  in  connection 
with  the  outbreak  of  hostilities  in  the  Transvaal,  viz. : 

Vote  17.  For  freight  of  ships,  for  the  victualling  and  conveyance  of  troops, 
on  account  of  the  Army  Department  -  -  -  .  . 


50,000 


SCHEDULE  (B.)— Pabt  4. 


Zulu,  &c.  Wass,  1881-82. 

For  def]*aying  Expenditure  connected  with  the  Zulu  and  other  Wars  in  Sontii  £ 

AMca,  prior  to  the  late  hostilities  in  the  Transvaal  -  .  .  .      185,000 
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SCHEDULE  (B.)— Part  5. 


Navy. 


ScHZDUii£  of  Sums  granted  to  defray  the  charges  of  the  Na.vy  Services  herein  particularly 
mentioned,  which  will  come  in  conrse  of  payment  dnring  the  year  ending  on  the  Slst  day 
of  March  1888 ;  vis. : — 


I 


No. 

1. 

2. 

3. 

4. 


{ 


5. 
6. 
7. 
8. 
9. 
10. 


1) 
11. 


12. 
13. 
14. 
15. 

fl6. 

L   •» 
17. 


For  wages,  &c.  to  57,500  seamen  and  marines  .... 

For  yictnals  and  clothing  for  seamen  and  marines    .  .  .  - 

For  the  expenses  of  the  Admiralty  Office       ..... 

For  the  expense  of  the  coast  guard  service,  the  royal  naval  reserve,  and 
seamen  and  marine  pensioners  reserve,  and  royal  naval  artillery 
volunteers    --------- 

For  the  expense  of  the  several  scientific  denartments  of  the  navy    - 

For  the  expense  of  the  dockyards  and  naval  yards  at  home  and  abroad 

For  the  expense  of  the  victualling  yards  at  home  and  abroad 

For  the  expense  of  the  medical  establishments  at  home  and  abroad 

For  the  expense  of  the  Marine  Divisions        ..... 

Sect.  1.  For  naval  stores  for  building,  repairing,  and  out-fitting  the  fleet 
and  coast  guard       ........ 

Sect.  2.  For  steam  machinery,  and  ships  built  by  contract,  &c. 

For  new  works,  buildings,  machinery,  and  repairs  in  the  naval  establish- 
ments •  .--•--. 

For  medicines,  medical  stores,  &c.      ...  ... 

For  martial  law,  &c,    ---.-... 

For  the  expense  of  various  miscellaneous  services    -  .  .  - 

For  half  pay,  reserved  half  pay,  and  retired  pay  to  officers  of  the  navy  and 
marines        -.-.--..• 

Sect.  1.  For  military  pensions  and  allowances  .  .  .  . 

Sect.  2.  For  civil  pensions  and  allowances    -  -  .  .  . 

For  freight  of  ships,  for  the  victiialling  and  conveyance  of  troops,  on 
account  of  the  army  department     --.... 

Total  Navy  Services  -  £ 


Sums  not 
exceeding 

£ 
2.631,498 
996.091 
181,089 


195,416 

113,691 

1,447,258 

70,787 

64.465 

22,016 

1,122.500 
767,158 

479.603 

69,375 

9,973 

118,936 

873,688 
866,127 
330,535 

123,700 


10,483,901 


SCHEDULE  (B.)— Part  6. 


Arky. 

Schedule  of  Sums  granted  to  defray  the  charges  for  the  Abmt  Services  herein  particularly 
mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the  3lBt  day 
of  March  1883 ;  viz.  :— 


No. 

1.  For  the  general  staff  and  regimental  pay,  allowances,  and  charges  of  Her 

Majesty's  land  forces  at  home  and  abroad,  exclusive  of  charges  on  India   - 

2«  For  divine  service  ..--.... 

3.  For  administration  of  military  law        ...... 


Somiinot 
exceeding 


4,162,000 
53,800 
37,200 
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No. 

4.  For  medical  establisliinents  and  services  .  •  .  .  . 

5.  For  the  pay  and  allowances  of  a  force  of  militia,  not  exceeding  138,274  men, 

inclucung  28,000  militia  reserve  ------ 

6.  For  the  yeomanry  cavalry  pay  and  allowances  -  -  -  -  - 

7.  For  the  volunteer  corps  pay  and  allowances      -  -  -  -  - 

8.  For  the  pay  and  allowances  of  a  number  of  armv  reserve  first  class,  not  ex- 

ceeding 26,000,  and  of  the  army  reserve  second  class  -  -  - 

9.  For  commissariat,  transport  and  ordnance  store  establishments,  wages,  &o.  - 

10.  For  provisions,  forage,  mel,  transport  and  other  services         -  -  . 

11.  For  clothing  establishments,  services,  and  supplies      .  .  .  - 

12.  For  the  supply,  manufacture,  and  repair  of  warlike  and  other  stores,  includ- 

ing establishments  of  manufacturing  departments    -  -  .  - 

13.  For  superintending  establishment  of,  and  expenditure  for,  works,  buildings, 

and  repairs  at  home  and  abroad         ...... 

14.  For  establishments  for  military  education         -  -  .  -  - 
16.  For  miscellaneous  effective  services       -.---• 

16.  For  the  salaries  and  miscellaneous  charges  of  the  War  Office  -  -  - 

17.  For  rewards  for  distinguished  services,  &c.,  exclusive  of  charges  on  India    - 

18.  For  half-pay,  &c.,  of  field  marshals,  and  of  general,  regimental,  and  Depart- 

mental officers,  exclusive  of  charges  on  India  .... 

19.  For  retired  pay,  retired  full  pay,  and  gratuities,  for  reduced  and  retired 

officers,  including  payments  awarded  by  Army  Purchase  Commissioners, 
exclusive  of  charges  on  India  -  -  •  .  . 

20.  For  widows'  pensions  and  gratuities,  for  allowances  on  the  compassionate 

list,  and  for  the  relief  fund,  &c.,  exclusive  of  charges  on  India 

21.  For  pensions  for  wounds  ....... 

22.  For  Chelsea  and  Kilmainham  hospitals,  and  the  in-pensioners  thereof 

23.  For  the  out-pensioners  of  Chelsea  Hospital,  &c.,  exclusive  of  charges  on 

24.  For  superannuation  allowances  ..•-.. 

25.  For  the  non-effective  services  of  the  militia,  yeomanry,  cavalry,  and  volunteer 

corps    •••«••••«  • 

Total  Abmt  Sebvigbb  -  £ 


Sams  not 


£ 

300,800 

492,000 

69.000 

662,700 

229.500 

394,300 

2,966.000 

734,000 

1,289,500 

715,700 
127.600 

36,400 
238,200 

26,700 

95.000 


1,116,100 

123,200 
15,500 
33300 

1,389,700 
197,700 

51300 


15,458,100 


SCHEDULE  (B.)— Pabt  7. 


Abmt  (Indian  Home  Chajlges). 

For  the  sum  to  be  transferred  in  aid  of  Army  Grants  to  meet  the  charge  in- 
curred in  recruiting  and  training  officers  and  men,  and  in  defraying  the 
non-effbctive  expenditure  for  the  regular  forces  serving  in  IndJA,  which 
will  come  in  course  of  payment  during  the  year  ending  on  the  31st  day  of 
March  1883 £ 


1,100,000 
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SCHEDULE  (B.)— Paet  8. 

Civil  Sekvices. — Class  I. 

ScHSBiTLB  of  SuHS  granted  to  defray  the  charges  of  the  several  Civil  Sekvices  herein  par- 
ticnlarly  mentioned,  whii;h  will  come  in  conrse  of  payment  during  the  year  ending  on  the 
3lBt  day  of  March  1883;  viz. :— 


No. 
1. 
2. 
3. 

4. 
4a 


5, 


6. 
7. 

8. 

9. 
10. 

11. 
12. 

13, 
14. 

15. 

16. 
17. 

18. 
18a 

19. 


For  the  maintenance  and  repair  of  the  royal  palaces     •  .  •  • 

For  the  maintenance  and  repair  of  Marlhorongh  Honse  ... 

For  the  royal  parks  and  pleasure  gardens  (including  a  supplementary  sum  of 
3,0001.)  ..--.---.- 

For  the  buildings  of  the  Houses  of  Parliament  -  -  .  .  . 

.  For  the  execution  and  erection  of  a  statue  in  the  Collegiate  Church  of  St. 
Peter,  Westminster,  to  the  memory  of  the  late  Bight  Honourable  Benjamin 
Disraeli,  Earl  of  Beaconsfield,  K.Q-.,  P.C.   .   -         .  - 

For  the  maintenance  and  repair  of  public  buildings  in  Great  Britain  and  the 
Isle  of  Man,  including  various  special  works :  for  providing  the  necessary 
supply  of  water ;  for  rents  of  houses  hired  for  accommodation  of  public 
departments,  and  charges  attendant  thereon,  &c.      .  -  .  . 

For  tne  supply  and  repair  of  furniture  in  the  public  departments  of  Great 
Britain  --------.- 

For  the  expenses  of  the  Customs,  Inland  Revenue,  Post  Office,  and  Post 
Office  Telegraph  Buildings,  in  Great  Britain,  including  furniture,  fuel,  and 
sundry  miscellaneous  services  -...-.. 

For  new  buildings  for  county  courts,  maintenance  and  repair  of  courts,  supply 
of  furniture,  fuel,  &c.,  and  other  charges  attendant  thereon 

For  charees  connected  with  Metropolitan  Police  Court  Buildings 

For  one  half  of  the  expense  of  erecting  or  improving  court  houses  or  offices 
for  the  sheriff  courts  in  Scotland,  and  the  expense  of  maintaining  the  courts 
erected  or  improved     --.----. 

For  the  purchase  of  a  site,  erection  of  building;,  and  other  expenses  for  the 
new  courts  of  justice  and  offices  belonging  thereto    -  -  -  - 

For  the  survey  of  the  United  Kingdom,  including  the  revision  of  the  survev 
of  Ireland,  maps  for  use  in  proceedings  before  the  Land  Judges  in  Ireland, 
publication  of  maps,  and  engraving  the  geological  survey    -  -  - 

For  erecting  and  maintaining  new  buildings,  including  rents,  &g.,  for  the 
Department  of  Science  and  Art  --.... 

For  tne  maintenance  and  repair  of  the  British  Museum  and  Natural  History 
Museum  buildings,  for  rents  of  premises,  supply  of  water,  fuel,  &c.,  and 
charges  attendant  thereon        .--.... 

For  tJie  erection  and  fittings  of  a  Natural  History  Museum  (including  a 
supplementary  sum  of  25,0002.)  ...... 

For  maintaining  certain  harbours,  &c.,  under  the  Board  of  Trade 

For  rates  and  contributions  in  lieu  of  rates  in  respect  of  Government  property, 
and  for  salaries  and  expenses  of  the  rating  of  Government  property  depart- 
ment    .......... 

For  contribution  to  the  funds  for  the  establishment  and  maintenance  of  a  fire 
brigade  in  the  metropolis        ....... 

.  In  aid  of  the  costs  of  maintenance  of  distumpiked  and  main  roads,  during 
the  year  ended  on  the  28th  day  of  March,  or  Whitsuntide  1882,  in  England, 
Wales,  and  Scotland    --..---- 

For  erection,  repairs,  and  maintenance  of  the  several  public  works  and 
buildings  under  the  department  of  the  Commissioners  of  Public  Works  in 
Ireland,  and  for  the  erection  of  fishery  piers,  and  the  maintenance  of 
certain  parks,  harbours,  and  navigations  (including  a  supplementary  sum 
of  3,645Z.)         •-••-•... 


Sums  not 
exceeding 


£ 

40,361 
2,878 

118,921 
37,110 


1,050 

148,064 
17,360 

257,011 

50,480 
6,598 

7,195 
117,200 

215,000 
25,099 

7,247 

70,858 
8,695 

201,088 
10,000 

250,000 


193,853 
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No. 

19a.  For  the  purchase  of  site  and  buildings  for  the  parposes  of  the  Bpyal  UniTer- 
sity,  Ireland      ----.-•-- 

20.  For  expenses  preparatory  to,  and  of  the  erection  of  the  Mosemn  of  Science 

and  Art  in  Dnblin,  and  of  additions  to  the  School  of  Art  in  Dublin 

21.  For  works  to  regulate  the  flood  waters  of  the  Biver  Shannon  ... 

22.  For  erecting  and  maintaining  certain  lighthouses  abroad  ... 

23.  For  diplomatic  and  consular  buildings,  including  rents  and  furniture,  and  for 

the  maintenance  of  certain  cemeteries  abroad  (including  a  supplementary 
sum  of  6,000Z.)  ..--.---. 

Total  Citil  Ssbtigbs,  Glass  I.         -  £ 


Sonaiiot 
exocediof 


27,000 

10,000 
10,512 
10,650 

31,765 


1.870,995 


SCHEDULE  (B.)— Pabt  9. 


OiYiL  Sbbyices. — Glass  II. 

ScHSDULS  of  SuKS  granted  to  defray  the  charges  of  the  seyeral  Giyil  Sskvices  herein  pu- 
ticularly  mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the 
31st  day  of  March  1883 ;  vis.  :— 


No. 
1. 
2, 
3. 

4. 


5. 


6. 


7. 

8. 
9. 

10. 
11. 
12. 

13. 

U. 

16. 
16. 

17. 

18. 


For  salaries  and  expenses  in  the  offices  of  the  House  of  Lords  -  -  . 

For  salaries  and  expenses  in  the  offices  of  the  House  of  Gommons 

For  salaries  and  expenses  of  the  Department  of  Her  Majesty's  Treasury  and 

in  the  office  of  the  Parliamentary  Gounsel      ..... 
For  salaries  and  expenses  of  the  office  of  Her  Majesty's  Secretary  of  State  for 

the  Home  Department  and  subordinate  offices  .... 

For  salaries  and  expenses  of  the  department  of  Her  Majesty's  Secretary  of 

State  for  Foreign  Affairs  -...-.. 

For  salaries  and  expenses  of  the  department  of  Her  Majesty's  Secretary  of 

State    for   the    Golonies,    including    certain   expenses    connected   witii 

Emigration        -.------- 

For  salaries  and  expenses  of  the  department  of  Her  Majesty's  Most  Honorable 

Privy  Gouncil  and  subordinate  departments  -  -  -  -  - 

For  salaries  and  expenses  of  the  office  of  the  Lord  Privy  Seal  ... 
For  salaries  and  expenses  of  the  office  of  the  Gommittee  of  Privy  Gounoil  for 

Trade,  and  subordinate  departments    ...... 

For  salaries  and  expenses  of  the  Gharity  Gommission  for  England  and  Wales 
For  salaries  and  expenses  of  the  Givil  Service  Gommission  ... 
For  salaries  and  expenses  of  the  office  of  the  Gopyhold,  Inclosure,  and  Tithe 

Gommission 

For  imprest  expenses  under  the  Inclosure  and  Draini^  Acts  ... 
For  salaries  and  expenses  of  the  department  of  the  Comptroller  and  Auditor 

G-eneral,  including  the  Ghancery  Audit  Branch  -  -  .  - 

For  salaries  and  expenses  of  the  itegistry  of  Friendly  Societies 
For  salaries  and  expenses  of  the  Local  Government  Board,  including  various 

grants  in  aid  of  local  taxation  ....--. 
For  BfJaries  and  expenses  of  the  office  of  the  Commissioners  in  Lunacy  in 

England  .-•.-;*-• 

For  salaries  and  expenses  of  the  Mint,  iif eluding  the  expenses  of  the  coinage 


Sums  not 
exeeeSag 

F" 
43,105 
50,461 

56.65S 

92,234 

70,847 

39,720 

30.438 
2,855 

176.270 
30,496 
81,738 

16.916 
2,750 

57.974 
6,372 

486,145 

15.071 
82357 
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No. 
19. 
20. 

21. 

22. 

23. 
24. 

25. 


26. 

27. 

28. 
29. 

30. 

31. 
32. 

33. 


34. 

35. 

36. 

37. 

38. 
39. 

40. 
41. 


For  BalarieB  and  expenses  of  the  National  Debt  Office    -  •  -  • 

For  charges  connected  with  the  Patent  Law  Amendment  Act,  the  Registration 
of  Trade  Marks  Act,  and  the  Registration  of  Designs  Act    •  -  - 

For  salaries  and  expenses  of  the  department  of  Her  Majesty's  Paymaster 
Greneral  in  London  and  Dublin  ...... 

For  salaries  and  expenses  of  the  establishments  under  the  Public  Works  Loan 
Commissioners  --------- 

For  salaries  and  expenses  of  the  Public  Record  Office  in  England 

For  salaries  and  expenses  of  the  departmeiit  of  the  Registrar  General  of 
Births,  &c.  in  England  ....-.- 

For  stationery,  printing,  and  paper,  binding,  and  printed  books,  for  the 
seyeral  departments  of  Government  in  England,  Scotland,  and  Lreland, 
and  some  dependencies,  and  for  the  two  £U)uses  of  Parliament ;  for  the 
salaries  and  expenses  of  the  Establishment  of  the  Stationery  Office,  and 
the  cost  of  Stationery  Office  publications,  and  of  the  Gazette  Offices ;  and 
for  sundrv  miscellaneous  services,  including  a  grant  in  aid  of  the  pub- 
lication of  Parliamentary  Debates       .-...- 

For  salaries  and  expenses  of  the  office  of  Woods,  Forests,  and  Land  Revenues, 
and  of  the  office  of  Land  Revenue  Records  and  Inrolments 

For  salaries  and  expenses  of  the  office  of  the  Commissioners  of  Her  Majesty's 
Works  and  Public  Buildings    ------- 

For  Her  Majesty's  foreign  and  other  secret  services      .  .  -  . 

For  salaries  and  expenses  of  the  department  of  the  Queen's  and  Lord 
Treasurer's  Remembrancer  in  Exchequer,  Scotland,  of  certain  officers  in 
Scotland,  and  other  charges  formerly  on  the  hereditary  revenue 

For  salaries  and  expenses  of  the  Fishery  Board  in  Scotland,  and  for  grants  in 
aid  of  piers  or  quays     -------- 

For  salaries  and  expenses  of  the  Board  of  Lunacy  in  Scotland  - 

For  salaries  and  expenses  of  the  department  of  the  Registrar  General  of 
Births,  &c.,  in  Scotland  ....... 

For  salaries  and  expenses  of  the  Board  of  Supervision  for  Relief  of  the  Poor, 
and  for  expenses  under  the  Public  Health  and  Yaooination  Acts,  including 
certain  grants  in  aid  of  local  taxation  in  Scotland  (including  a  supple- 
mentary sum  of  10,000Z.)  -,..... 

For  salaries  of  the  officers  and  attendants  of  the  household  of  the  Lord 
Lieutenant  of  Lreland  and  other  expenses       .  .  -  .  - 

For  salaries  and  expenses  of  the  offices  of  the  Chief  Secretary  to  the  Lord 
Lieutenant  of  Ireland,  in  Dublin  and  London,  and  subordinate  departments 

For  salaries  and  expenses  of  the  office  of  the  Commissioners  of  Charitable 
Donations  and  Bequests  for  Ireland    -  -  -  -  - 

For  salaries  and  expenses  of  the  Local  Government  Board  in  Ireland, 
including  various  grants  in  aid  of  local  taxation 

For  salaries  and  expenses  of  the  Office  of  Public  Works  in  Ireland 

For  salaries  and  expenses  of  the  Public  Record  Office  and  of  the  Keeper  of 
the  Scate  Papers  in  Ireland     -  -  -  -  - 

For  salaries  and  expenses  of  the  department  of  the  Registrar  General  of 
Births,  &c.,  and  for  expenses  of  the  collection  of  agricultural  and  emigration 
statistics  in  Ireland     -------- 

For  salaries  and  expenses  of  the  general  valuation  and  boundary  survey  of 
Ireland  ...-....- 

Total  Civil  Sebvicss,  Class  n.  -    £ 


Soma  not 
exceeding 


£ 

14,621 

30,849 

26,126 

9,268 
22,466 

69,426 


529,450 

23,187 

46,480 
23,000 

6,671 

16,307 
5,994 

7,737 


28,621 
7,587 

89,606 

2,108 

135,244 
44,531 

6,170 

28,552 
24,388 


2,387,286 
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SCHEDULE  (B.)— Pabt  10. 

Civil  Services. — Class  III. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  herein  pv* 
ticniarly  mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  tiie 
3l8t  day  of  March  1883  ;  viz.  :— 


No. 
1. 


2. 
3. 


4. 


5. 


6. 


7. 


8. 
9. 

10. 
11. 
12. 
13. 
14. 


15. 
16. 
17. 


18. 


For  the  salaries  of  the  law  officers,  the  salaries  and  expenses  of  the  department 
of  the  Solicitor  for  the  affairs  of  Her  Majesty's  Treasury,  and  of  the  depart- 
ment of  the  Queen's  Proctor  for  divorce  interventions,  the  costs  of  prose- 
cutions, including  those  relating  to  the  coin  and  to  bankruptcy,  and  of  other 
legal  proceedings  conducted  by  those  departments,  and  various  other  legal 
expenses,  including  Statute  Law  Revision  and  Parliamentary  Agency 

For  tne  salaries  and  expenses  of  the  office  of  the  Director  of  Pubhc  Prosecutions 

For  criminal  prosecutions  at  assizes  and  quarter  sessions  in  England,  and  for 
adjudications  under  the  Summarj^  Jurisdiction  Act,  1879,  for  sheriffs 
expenses,  salaries  to  clerks  of  assize  and  other  officers,  compensation  to 
clerks  of  the  peace  and  others,  and  for  expenses  incurred  under  Extradition 
Treaties  ..--.---- 

For  such  of  the  salaries  and  expenses  of  the  Chancery  Division  of  the  High 
Court  of  Justice,  of  the  Court  of  Appeal,  and  of  the  Supreme  Court  of 
Judicature,  exclusive  of  the  Central  Office,  as  are  not  cnarged  on  the 
Consolidated  Fund       -------- 

For  the  salaries  and  expenses  of  the  Central  Office  of  the  Supreme  Court  of 
Judicature,  the  salaries  and  expenses  of  the  Judges'  Clerks  and  other  officers 
of  the  District  Registrars  of  the  High  Court,  the  remuneration  of  the  Judges' 
Marshals,  and  certain  circuit  and  other  expenses       -  -  -  . 

For  salaries  and  expenses  of  the  Registries  of  Probate  and  Divorce  and  Matri- 
monial Causes,  dec,  in  the  Probate,  Divorce,  and  Admiralty  Division  of  the 
High  Court  of  Justice  -  -  -  -  - 

For  salaries  and  expenses  of  the  offices  of  the  Admiralty  Registrar  and  Marshal 
of  the  Probate,  Divorce,  and  Admiralty  Division  of  the  High  Court  of 
Justice  ---------- 

For  salaries  and  expenses  of  the  office  of  the  Wreck  Commissioner 

For  such  of  the  salaries  and  expenses  of  the  London  Bankruptcy  Court  as  are 
not  charged  on  the  Consolidated  Fund  -  -  -  .  . 

For  salaries  and  expenses  connected  with  the  Conntf  Courts    -  -  - 

For  salaries  and  expenses  of  the  Office  of  Land  Registry  ... 

For  the  expense  of  revising  barristers  in  England         .... 

For  salaries  and  expenses  of  the  police  courts  of  London  and  Sheemess 

For  contribution  towards  the  expenses  of  the  metropolitan  police,  and  of  the 
horse  patrol,  and  Thames  police,  and  for  the  salaries  of  tne  Commissioner, 
Assistant  Commissioners,  and  Receiver  -  -  •  .  - 

For  certain  expenses  connected  with  the  police  in  counties  and  boroughs  in 
England  and  Wales,  and  with  the  police  in  Scotland  ... 

For  the  superintendence  of  convict  establishments  and  for  the  maintenance  of 
convicts  in  convict  establishments  in  England  and  the  Colonies 

For  the  salaries  and  expenses  of  the  Commissioners  and  other  officers  appointed 
under  the  6th  and  7th  sections  of  the  Prison  Act,  1877,  and  the  expenses  of 
the  several  prisons  in  England  and  Wales  to  which  that  Act  applies 
(including  a  supplementary  sum  of  103,0002.)  -  .  .  - 

For  the  maintenance  of  juvenile  offenders  in  reformatory,  industrial,  and  day 
industrial  schools  in  (treat  Britain,  and  for  the  salaries  and  expenses  of  the 
Inspectors  of  Reformatories     .-.---. 


Sums  not 
ezeeefing 


83,138 

3,831 


190,436 


167,017 


1165W 


92,990 


11,IG2 
13.471 

35,136 

475,039 

5,442 

18,690 

15,556 


486,858 
938,296 
^4,677 

566,804 
270.643 
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No. 

19.  For  the  mainteQance  of  criminal  lunatics  in  Broadmoor  Criminal  Lnnatic 

Asylum,  England,  and  of  one  criminal  lunatic  in  Bethlem  Hospital 

20.  For  salaries  and  expenses  of  the  Lord  Adyocate*s  department  and  others  con- 

nected with  criminal  proceedings  in  Scotland,  including  certain  allowances 
under  the  Act  15  &  16  Vict.  c.  83.       - 

21.  For  salaries  and  expenses  of  the  Courts  of  Law  and  Justice  in  Scotland  and 

other  legal  charges       ........ 

22.  For  salaries  and  expenses  of  the  offices  in  Her  Majesty's  Greneral  Begister 

House,  Edinburgh        ........ 

23.  For  the  expenses  of  the  Prison  Commissioners  for  Scotland,  and  of  the  prisons 

under  their  control,  including^  the  maintenance  of  criminal  lunatics  and  the 
preparation  of  judicial  statistics  ...... 

24.  For  the  expense  of  criminal  prosecutions  and  other  law  charges  in  Ireland, 

including  certain  allowances  under  the  Act  15  &  16  Vict.  c.  83.       - 

25.  For  such  of  the  salaries  and  expenses  of  the  Supreme  Court  of  Judicature  in 

Ireland  as  are  not  charged  on  the  Consolidated  Fund  .  .  - 

26.  For  salaries  and  incidental  en)enses  of  the  Court  of  Bankruptcy  in  Ireland    - 

27.  For  salaries  and  expenses  of  tne  Admiralty  Court  Begistry  m  L>eland 

28.  For  salaries  and  expenses  of  the  Office  for  the  Begistration  of  Deeds  in 

Ireland  .----..--- 

29.  For  salaries  and  expenses  in  the  Office  for  the  Begistration  of  Judgments  in 

Ireland-  -.....--. 

30.  For  the  salaries  and  expenses  of  the  Office  of  the  Irish  Land  Commission 

31.  For  the  salaries,  allowances,  and  expenses  of  yarions  county  court  officers, 

and  of  magistrates  in  Ireland^  and  of  the  reyising  barristers  of  the  city  of 
Dublin  ---•...--- 

32.  For  salaries  and  expenses  of  the  Commissioners  of  Police,  of  the  police  courts 

and  of  the  metropolitan  police  establishment  of  Dublin        ... 

33.  For  the  expenses  of  the  Constabulary  Force  in  Ireland  (including  a  supple- 

mentary sum  of  300,0001.)        -  -  -  -  -  - 

34.  For  the  expense  of  the  superintendence  of  prisons,  and  of  the  maintenance  of 

prisoners  in  prisons  in  Ireland,  and  of  the  registration  of  habitual  criminals 

35.  For  the  expenses  of  reformatories  and  industrifS  schools  in  Ireland     - 

36.  For  the  maintenance  of  criminal  lunatics  in  Dundrum  Criminal  Lunatic 

Asylum,  Ireland  ......-- 

Total  Civil  Services,  Class  IIL-  -     £ 


Snms  not 
exceeding 


£ 

26,142 

65,200 
61,200 

120,987 

86,396 

89,806 

10,170 

1,280 

18,976 

2.607 
92,552 

98,238 

135,317 

1,632,146 

150,704 
96,308 

6,706 


6,648,575 


SCHEDULE  (B.)— Past  11. 

Civil  Sbbvices. — Class  IY. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  herein  par- 
ticularly mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the 
3l8t  day  of  March  1883 ;  viz.  :— 


No. 

1.  For  public  education  in  England  and  Wales,  including  the  excuses  of  the 

Eaucation  Office  in  London      ------- 

2.  For  salaries  and  expenses  of  the  Department  of  Science  and  Art,  and  of  the 

establishments  connected  therewith    .--•-- 

Vol.  LXI.— Law  Jour.  Stat. 


Sams  not 
exceeding 


£ 

2,749.863 
351,400 

Y 
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No. 
3. 

4. 


5. 


6. 


7. 

7a 

8. 


8a 

9. 
10. 
11. 


12. 

13. 

14. 

15. 

16. 
17. 


For  salaries  and  expenses  of  the  British  Museam,  indading  the  amount  required 
for  the  Natural  History  Museum        ---.-- 

For  salaries  and  expenses  of  the  National  Gtkllery  (including  a  supplementary 
sum  of  16,0002.)  ..-....- 

For  salaries  and  expenses  of  the  National  Portrait  Gallery  (including  a  supple- 
mentary sum  of  l,977i.)  -.-.--- 

For  grants  in  aid  of  the  expenditure  of  certain  learned  societies  in  Great 
Britain  and  Ireland  (incluaing  a  supplementary  sum  of  6,&00L) 

For  salaries  and  expenses  of  the  TJniyersity  of  London  ... 

.  In  aid  of  the  expenses  of  Aberystwith  College  .  .  -  -  - 

For  preparing  an  account  of  the  scientific  results  of  the  expedition  of  Her 
Majesty's  ship  ''Challenger"  in  1873, 1874,  1875.  and  1876,  to  investigate 
the  physical  and  biological  conditions  of  the  great  ocean  basins,  and  of 
arranging  the  collections  made  during  the  expecution  ... 

.  For  the  samries  and  expenses  connected  with  observationfi  of  the  Transit  of 
Venus  1882 

For  public  education  in  Scotland  ..... 

For  grants  to  Scottish  universities  ...... 

For  the  annuity  to  the  Board  of  Trustees  of  manufactures  in  Scotland,  in 
discharge  of  ecmivalents  under  the  Treaty  of  Union,  to  be  applied  in  main- 
tenance of  the  National  Grallery,  School  of  Art  and  Museum  of  Antiquities, 
-Scotland,  and  for  the  exhibition  of  the  Torrie  Collection  of  Works  of  Art, 
and  for  other  purposes  .--..-• 

For  public  education  under  the  Commissioners  of  National  Education  in 
Ireland  .•---.•-• 

For  the  salaries  and  expenses  of  the  National  School  Teachers*  Superannua- 
tion Office,  Dublin        ........ 

For  the  salary  and  expenses  of  the  Office  of  the  Commissioners  of  Education 
in  Ireland  appointed  for  the  regulation  of  endowed  schools  .  -  . 

For  salaries  ana  expenses  of  the  National  Gallery  of  Ireland,  and  for  the 
purchase  of  pictures  (including  a  supplementaiy  sum  of  l,000i.) 

In  aid  of  the  expenses  of  the  Queen's  Colleges  in  Ireland  .  .  . 

In  aid  of  the  expenses  of  the  Boyal  Irish  Academy        .... 

Total  Civil  Services,  Class  IY*  •  £ 


SnmiiMi 
exeecding 


£ 

137,375 

33,878 

4,5^ 

27.400 

11,631 

2,00i) 


4,100 

14,680 

468,512 

19,032 


2,100 

780.4«1 

1,798 

725 

3,339 
16.178 

2,000 


4,581.034 


SCHEDULE  (B.)— Pakt  12. 


Civil  Services. — Class  V. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  ;Civil  Services  herein  ptf- 
ticularly  mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the 
Slst  day  of  March  1883;  viz.  :— 


No. 

1.  For  expenses  of  Her  Msjesty's  embassies  and  missions  abroad 

2.  For  consular  establishments  abroad,  and  for  other  expenditure  chargeable  on 

the  Consular  Vote        .,.....•• 

3.  For  expenses  of  the  mixed  commissions  established  under  the  treaties  with 

foreign  powers  for  suppressing  the  traffic  in  slaves,  and  of  other  establish- 
ments in  connection  with  that  object,  including  the  Muscat  snbsidT 


cxocrfmy 


£ 
202,320 


"  ft-'*''* 
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No. 

4.  For  tonnage  bonntiea,  bounties  on  slaveg,  costs  of  captors,  &o.,  and  expenses 

of  the  Liberated  African  Department  .  •  .  •  • 

5.  For  salaries  and  expenses  of  the  three  representatiyes  of  Her  Majesty's 

GkiYemment  on  the  Council  of  Administration  of  the  Snez  Canal  Company 

6.  In  aid  of  colonial  local  revenue,  and  for  the  salaries  and  allowances  of 

^^oremors,  &c.,  and  for  other  charges  connected  with  the  colonies,  indud-  ' 
mg  expenses  incurred  under  the  Pac^c  Ishmders  Protection  Act,  1875 

7.  For   certain   charges   connected   with   the    Orange   Biver    Territory,   the 

Transvaal,  Zulumnd,  and  the  island  of  St.  Helena  (including  a  supplemen- 
tary sum  of  2,200L)       .-----.. 

8.  For  subsidies  to  telegraph  companies  and  for  the  salary  of  the  Official 

Director  ......--- 

9.  In  aid  of  the  revenue  of  the  island  of  Cyprus     -  .  -  .  . 

Total  Civil  Services,  Class  V.  -         j6 


Sams  not 
exoeeding 


£ 
10,796 
1,070 

29,835 

12,145 

35,300 

90,000 


646,139 


SCHEDULE  (B.)— Paet  18. 


OnriL  Sbbvicbs.— Class  VI. 

ScHSDTTLB  of  SuKS  granted  to  defray  the  charges  of  the  several  Civil  Ssbvicbs  herein  par- 
ticularly mentioned,  which  will  come  in  oourse  of  payment  during  the  year  ending  on  the 
dlst  day  of  March  1883 ;  viz. : — 


No. 

1.  For  superannuation  and  retired  allowances  to  persons  formerly  employed  in 

the  public  service,  and  for  compassionate  or  other  special  allowances  and 
gratuities  awarded  by  the  Commissioners  of  Her  Majesty's  Treasury 

2.  For  pensions  to  masters  and  seamen  of  the  merchant  service,  and  to  their 

widows  and  children     -....•«- 

3.  For  the  relief  of  distressed  British  seamen  abroad         .... 

4.  In  aid  of  the  local  cost  of  maintenance  of  pauper  lunatics  in  England  and 

Wales - 

5.  In  aid  of  the  local  cost  of  maintenance  of  pauper  lunatics  in  Scotland  - 

6.  In  aid  of  the  local  cost  of  maintenance  of  pauper  lunatics  in  Ireland  - 

7.  For  the  support  of  certain  hospitals  and  infirmaries  in  Ireland 

8.  For  making  good  the  deficiency  arising  from  payments  for  interest  to  friendly 

societies  ......... 

9.  For  miscellaneous,  charitable,  and  other  allowances  in  Great  Britain  • 
10.  For  certain  miscellaneous,  charitable,  and  other  allowanoes  in  Ireland 

ToiAL  Civil  Sbbvicibs,  Class  YI.  -       £ 


Sninsnot 
exceeding 


£ 


448,582 

24,800 
30,900 

483,500 
80,000 
90,000 
16,925 

49,326 
3,029 
3,808 


1,180,870 


Y  2 
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SCHEDULE  (B.)— Part  14. 


Civil  Sekvices. — Class  VII. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  herem  par- 
ticalarly  mentioned,  which  will  come  in  coarse  of  payment  during  the  year  ending  on  the 
3l8t  day  of  March  1883 ;  viz.  :— 


No. 


1.  For  salaries  and  incidental  expenses  of  temporary  commissions  and  committees, 

including  special  inquiries        ------- 

2.  For  certain  miscellaneous  expenses  -  .  -  -  - 


SnmiDoC 
exceeding 


ToFAL  Civil  Services,  Class  TII. 


£ 


25,W1 
9,211 


35,152 


SCHEDULE  (B.)— Part  15. 


Bevenue  Departments,  &c. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Bevenue  Departments,  &c., 
herein  particularly  mentioned,  which  will  come  in  course  of  payment  during  the  y»r 
ending  on  the  31st  day  of  March  1883;  viz. : — 


No. 

1.  For  salaries  and  expenses  of  the  Customs  Department  .  .  -  - 

2.  For  salaries  and  expenses  of  the  Inland  Bevenue  Department    .  -  - 

3.  For  salaries  and  expenses  of  the  Post  Office  services,  the  expenses  of  Post 

Office  savings  banks,  and  Qovemment  annuities  and  insurances,  and  the 
collection  of  the  Post  Office  revenue    -  -  -  -  - 

4.  For  the  Post  Office  packet  service  -  -  -  - 

5.  For  salaries  and  expenses  of  the  Post  Office  telegraph  service   -  -  - 

Total  Bevenue  Departments    -  -  £ 


Sums  not 


£ 

993,155 
1,907,822 


3,743,301} 

710,514 

1.435,2<« 


8,790.089 


SCHEDULE  (B.)— Part  16. 


Greenwich  Hospital  and  School. 

Advances  during  the  ^ear  ending  on  the  31st  day  of  March  1883  for  defraying  the 
expenses  of  Greenwich  Hospital  and  School  -  .  .  .  . 


155.457 
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SCHEDULE  (B.)— Pabt  17. 

FOBCES  IN  THE  MbDITBRKANEAN. — VOTB   OF  CaEDIT. 

Towards  defraying  the  expenses,  beyond  the  ordinary  grants  of  Parliament,  which 
may  be  incurred  dnring  the  year  ending  on  the  Slst  da^  of  March  1883,  in 
strengthening  Her  Majesty's  Forces  in  the  Mediterranean,  including  the  cost  of 
a  further  number  of  land  forces  of  10,000  men       ....  -        2,300,000 


SCHEDULE  (B.)— Pabt  18. 

Afghan  Wab  (Gbant  in  Aid). 

For  paying  an  instalment  of  a  grant  in  aid  of  the  expenditure  incurred  by  the 
GoTemment  of  India  upon  the  war  in  Afghanistan,  in  the  years  1878-80,  which 
will  become  due  and  payable  during  the  year  ending  on  the  Slst  day  of  March 
1883 


600,000 


Chap.  72. 
Revenue,  Friendlf/  Societies,  and  National  Debt' Act,  1H82. 


ABSTRACT  OF  THE  ENACTMENTS. 

1.  Short  title. 


PART  I. 

CUSTOKS  AND  EXCISE. 


2.  Upon  revocation  of  approval  of  a  cu^stoma  warehouse  goods  to  he  cleared  or  removed, 

3.  Salaries  and  siwerannuaiion  aUotoances  to  officers  not  subject  to  execution  or  aMachment, 

4.  Amendmient  of  the  law  as  to  the  persons  entitled  to  receive  the  allowances  on  British  spirits. 

5.  Amendment  of  section  9of4^^4A  Vict.  c.  24. 

6.  Person  charged  with  an  offence  against  section  4i  of  2Z  ^  24  Vict.  c.  90.  may  he  convicted  of  cm 

offence  against  section  7  o/  33  I*  34  Vict.  c.  57. 

7.  Amendment  of^SfM  Vict.  c.  19. 


PART  II. 

Stamps. 


8.  Stamp  duty  on  grants  of  superannuation  annuities. 

9.  Exemption  of  certain  drafts  and  receipts  for  public  purposes, 

10.  Exemption  from  stamp  duty  of  certain  agreements  under  44  ^  45  Vict,  e,  49. 

11.  Returns  by  banking  companies,  subject  to  26  ^26  Vict,  e,  89,  ^c. 

12.  Power  to  Treasury  to  grant  compensation  for  loss  of  fees  under  44  ^  45  Vict.  c.  12.  ss.  33  and  34. 

13.  AssimiUUion  of  certain  adhesive  stamps  for  stamp  duties  and  postage  duties. 

14.  Provision  as  to  cancellation  where  two  or  more  adhesive  stamps  are  used  for  a  stamp  duty. 

15.  Extension  of  interpretation  of  section  25  o/  33  ^  34  Vict.  c.  97. 

16.  The  stamp  duties  granted  in  respect  of  letters  paientfor  inventions,  and  on  the  certificate  of 

registration  of  a  design,  to  he  deemed  public  office  fees,  and  not  stamp  duties. 

17.  Provision  for  composition  for  stamp  dnUy  on  certain  Oanadian  loans. 
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PABT  ni. 

National  Debt  and  Miscellaneous. 

18.  AdjustmerU  of  account  as  regards  accumulatione  of  fractions  of  a  penny  on  the  difndends  of  the 

Nationai  Debt 

19.  Quarterly  payment  of  dividends  on  2i  per  cents, 

20.  Termination  of  fortification  loans, 

21.  Ouaraniee  from  the  Consolidated  Fund  of  moneys  due  from  the  National  Debt  Commissioner  to 

Friendly  Societies,    Investment  of  moneys  heiCM^ing  to  Friendly  Societies, 

22.  Advance  of  money  by    NaHonal  VM  (fommisstoners  for  payment  of   eomnwioHon  under 

41  i-  42  Vict,  c,  63. 
28.  Amena/ment  of36§r^  ^i^t.  c,  57.  so  far  as  regards  permaneiU  charges  on  (he  Coneolidaied  Fund 
payable  to  ecclesiastical  corporations, 

24.  Bemoval  q^  doubts  as  to  Crown  rights  to  escheals,  fines,  and  reeognteanees  vnthin  certain  UberUet 

of  the  Vuchy  of  Lancaster. 

25.  Amendment  qf  21  Sr  22  Vict,  c.  72.  and  40  ^  41  Vict,  c.  57.  as  to  fees  in  proceedings  under  Land 

Judges,  Irela/na, 

26.  Definitions, 

SCHEDUIiES. 


An  Act  for  amending  the  Laws  relating 
to  Customs  and  Inland  Bevenue^  and 
Postage  and  other  Stamps,  and  for 
making  further  provision  respecting 
the  National  Debt  and  charges 
payable  out  of  the  public  revenue  or 
by  the  Commissioners  for  the  Reduc- 
tion of  the  National  Debt;  and  for 
other  purposes.      (ISth  August  1882.) 

Be  it  enacted  by  the  Queen's  most  EzcelloEit 
Mi^estv,  by  and  with  the  advice  and  consent 
of  the  Loros  Spiritual  and  Temporal,  and  Oom- 
mons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Eevenue, 
Friendly  Societies,  and  National  Debt  Act, 
1882. 


PART  I. 

OUSTOHS  AND  EXCISE. 

2.  (1.)  If  the  Commissioners  of  Customs 
shall  for  any  reasonable  cause  at  any  time 
revoke  an  order  approving  a  warehouse,  the 
duties  on  all  the  warehoused  goods  therein 
shall  be  paid  or  the  goods  shall  be  exported  or 
removed  to  another  approved  warehouse  within 
such  time,  not  less  than  three  months,  as  the 
Commissioners  shall  direct.  Notice  in  writing 
of  revocation  or  of  the  directions  of  the  Com- 
missioners, addressed  to  the  proprietor  or 
occupier  of  the  warehouse  and  left  thereat, 
shall  be  deemed  to  be  notice  to  all  persons 
interested  in  the  goods.  Such  notice  shall  be 
advertised  not  less  than  four  times  at  intervals 


of  not  less  than  fifteen  days  previous  to  the 
expiry  of  the  said  term  of  tliree  months. 

(2.)  If  any  ^oods  shaU  not  be  duly  cleared 
or  removed  m  conformity  with  this  section, 
such  goods  shall  be  taken  to  a  Queen's  ware- 
house by  the  officers  of  customs,  and  shall  be 
liable  to  be  sold  for  the  same  purposes  and  in 
the  same  manner  as  goods  taken  to  the  Queen's 
warehouse  under  section  sixty-one  of  the 
Customs  Consolidation  Act,  1876. 

3.  No  salary  or  sum  of  money  granted  or 
allowed  to  any  officer  of  customs  or  person 
employed  in  the  collection,  receipt,  or  manage- 
ment of  the  customs  revenue,  and  no  snm  of 
money  allowed  as  or  by  way  of  oompensation 
for  past  services,  or  upon  tne  superannuation 
or  retirement  of  such  officer  or  person,  shall  be 
subject  or  liable  to  be  seized  or  taken  under  or 
by  virtue  of  any  process  whatsoever  before  the 
same  shall  have  been  actually  paid  to  or  fcH* 
the  use  of  the  officer  or  person  to  whom  the 
same  shall  have  been  granted  or  allowed. 

4.  The  allowances  of  twopence  and  fourpesce 
ir  gallon  ]>ayable  in  respect  of  BritiBh  spirits 

y  virtue  of  section  four  of  the  Act  of  the 
twenty-third  and  twenty-fourth  years  of  Her 
Majesty's  reign,  chapter  one.  nundred  and 
twenty-nine,  and  section-  sixteen  of  the  Cos- 
toms  and  Inland  Revenue  Act,  1881,  shall  be 
paid,  in  the  case  of  spirits  exported,  to  the 
person  who  shall  have  given  security  for  the 
exportation,  and  in  the  case  of  spirits  used  in 
warehouse,  to  the  person  upon  whose  written 
reauestthe  spirits  shall  have  been  so  used, 
ana  any  provision  in  the  law  to  (he  contrary  is 
hereby  repealed. 

5.  The  rent  charged  for  the  lodgings,  un- 
furnished, of  officers  of  Inland  Bevenne  in 


I? 
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charge  of  a  distillery  for  which  a  licence  is 
granted  under  subsection  two  of  section  nine 
of  the  Spirits  Act,  1880,  mnst  not  exceed  fifteen 
pounds  a  year  in  respect  of  each  officer,  unless 
the  Commissioners  of  Inland  Revenue,  with 
the  concurrence  of  the  Commissioners  of  Her 
Majesty's  Works  and  Public  Buildings  and  the 
approval  of  the  Treasury,  shall  agree  for  the 
payment  of  a  higher  rent. 

6.  If  upon  the  hearing  of  an  information 
exhibited  against  any  person  for  recovery  of 
the  penalty  imposed  by  the  fourth  section  of 
the  Act  of  the  twenty-third  and  twenty-fourth 
vears  of  Her  Majesty's  reign,  chapter  ninety, 
it  shall  be  proved  that  such  person  used  or 
carried  a  gun  without  having  in  force  a  proper 
licence  under  the  Ghin  Licence  Act,  lo70,  he 
shall  not  be  entitled  to  be  wholly  acquitted  by 
reason  of  a  failure  to  prove  an  offence  against 
the  said  section,  but  the  Court  before  whom 
the  said  iidTormation  is  heard  shall  be  at  liberty 
to  acquit  him  of  the  charge  contained  in  the 
said  information  and  convict  him  of  an  offence 
against  the  seventh  section  of  the  Gun  Licence 
Act,  1870,  and  order  him  to  pay  the  penalty 
thereby  imposed. 

7.  Notwithstanding  anything  contained  in 
the  Taxes  Management  Act,  1880,  section 
sixty  of  the  Act  of  the  session  of  the  forty- 
third  year  of  the  reign  of  King  George  the 
Third,  chapter  one  hundred  and  sixty-one, 
intituled  **  An  Act  for  repealing  the  several 
**  duties  under  the  management  of  the  Com- 
*'  missioners  for  the  Affairs  of  Taxes,  and 
'*  granting  new  duties  in  lieu  thereof;  for 
"  granting  new  duties  in  certain  cases  therein 
*'  mentioned;  for  repealing  the  duties  of 
"  excise  on  licences  and  on  carriages  con- 
**  structed  by  coachmakers,  and  granting  new 
"  duties  thereon,  under  the  management  of 
*'  the  said  Commissioners  for  the  Affairs  of 
"  Taxes,  and  also  new  duties  on  persons  selling 
*'  carriages  by  auction  or  on  commission, 
shall  be  deemed  to  have  continued  in  force 
since  the  time  of  thepassing  of  the  said  Taxes 
Management  Act,  18b0,  to  the  same  extent  to 
which  it  was  in  force  at  that  time. 

The  following  portions  of  section  fifty^*nine 
of  the  Taxes  Management  Act,  1880,  are  hereby 
repealed;  that  is  to  say, 

(a.)  In  section  fifty-nine,  subsection  (2)  (&), 
the  words  '*  and  all  such  orders  shall  be 
*'  final  and  conclusive  on  all  parties  :*' 
(5.)  In  subsection  (2)  (d)  of  the  same  section 
the  words  "  of  the  Hi^h  Court "  after  the 
word  "orders,"  and  m  subsection  (4)  of 
the  same  section  the  words  "therein 
"  referred  to." 
In  the  said  section  fifty-nine,  subsection  (2)  (e). 


is  hereby  repealed  as  regards  England  and 
Ireland. 


PABT  n. 

Stamps. 

8.  In  lieu  of  the  stamp '  duty  chargeable 
thereon  by  virtue  of  the  Stamp  Act,  1870, 
there  shall  be  charged  on  any  grant  or  con* 
tract  for  payment  of  a  superannuation  annuity 
as  herein-uter  defined  the  duty  following; 
(that  is  to  say) : — 

For  every  full  sum  of  SL  and  also 
for  any  fraction  less  than  5^.  or 
over  and  above  5Z.  or  a  multiple    £  s,  d, 
of  bL  of  the  annuity       -  -    0    0    6 

"Superannuation  annuity"  means  a  de- 
feired  life  annuity  granted  or  secured  by 
contract  to  any  person  in  consideration  of 
annual  premiums  payable  until  he  should 
attain  any  specified  age,  and  so  as  to  commence 
on  his  attaining  that  age. 

9.  No  stamp  duty  shall  be  chargeable  upon 
the  following  instruments ;  (that  is  to  say,) 

Draft  or  order  drawn  upon  any  banker  in 
the  United  Kingdom  bv  an  officer  of  a 
public  department  of  tne  State  for  the 
pa^pnent  of  money  out  of  a  public  account* 

Beoeipt  given  by  an  officer  of  a  public 
department  of  the  State  for  money  paid 
by  way  of  imprest  or  advance,  or  in  ad- 
justment of  an  account,  where  he  derives 
no  personal  benefit  therefrom. 

10.  No  stamp  duty  shall  be  deemed  to  have 
been  or  to  be  chargeable  upon  an  agreement 
entered  into  between  a  landlord  and  tenant 
pursuant  to  subsection  six  of  section  eight  or 
subsection  two  of  section  twenty  of  the  Land 
Law  (Ireland)  Act,  1881. 

11.  (1.)  A  bankinjz  company  to  which  the 
provisions  of  the  Companies  Acts,  1862  to 
1880,  are  applicable,  having  duly  forwarded  to 
the  registrar  of  joint  stock  companies  a  list 
and  summary  as  required  by  the  second  part 
of  the  Companies  Act,  1862,  and  having  araed 
thereto  a  statement  of  the  names  of  the  several 
places  where  it  carries  on  business,  shall  not, 
after  the  passing  of  this  Act,  be  bound  to 
ftimish  to  tne  Commissioners  of  Inland  Bevenue 
any  returns  under  the  provisions  of  any  of  the 
enactments  specified  in  the  First  Schedule  to 
this  Act. 

(2.)  From  and  after  the  passing  of  this  Act 
the  expressions  "  bank  "  ana  "  bankers  "  in  the 
Bankers  Books  Evidence  Act,  1879,  shall  in- 
clude any  compaujr  carrving  on  the  business 
of  bankers   to  which  the  provisions  of  the 
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Companies  Acts^  1862  to  1880,  are  applicable, 
and  having  duly  fumislied  to  the  regibtrar  of 
joint  stock  companies  a  list  and  summary  with 
the  addition  specifiecl  by  this  Act,  and  the  fact 
of  snch  list  and  summary  having  been  duly 
furnished  may  be  proved  in  any  legal  pro- 
ceedings by  the  certificate  of  the  registrar  or 
any  assistajit  registrar  for  the  time  being  of 
joint  stock  companies. 

12.  Where  it  shall  be  proved  to  the  satis- 
faction of  the  Treasury  that  any  officer  of  the 
Probate,  Divorce,  and  Admiralty  Division  of 
the  High  Court  of  Justice  in  England  or  of  the 
Probate  and  Matrimonial  Division  of  the 
High  Court  of  Justice  in  Ireland,  or  any  com- 
missary clerk  or  sheriff  clerk  in  Scotland,  has 
suffered  any  loss  in  conBeG|uence  of  the  reduc- 
tion by  virtue  of  section  thirty-three  or  section 
thirty -four  of  the  Customs  and  Inland  Be  venue 
Act,  1881,  of  the  amount  of  fees  payable  to  him 
in  the  cases  mentioned  in  such  sections  re- 
spectively, it  shall  be  lawful  for  the  Treasury 
to  award  to  him  out  of  moneys  provided  by 
Parliament  such  compensation,  whether  by 
way  of  an  annual  sum  or  gratuity,  as  they  may 
think  reasonable. 

13.  (1.)  On  and  after  the  first  day  of  January 
one  thousand  eight  hundred  and  eighty-three 
any  stamp  duties  of  an  amount  not  exceeding 
two  shillings  and  sixpence  which  may  legally 
be  denoted  by  adhesive  stamps  not  appro- 
priated by  any  word  or  words  on  the  face  of 
them  to  any  particular  description  of  instru- 
ment, and  any  postage  duties  to  the  like 
amount  may  be  denoted  by  the  same  adhesive 
stamps. 

(2.)  With  a  view  to  exhaust  any  adhesive 
postage  stamps  denoting  an  amount  not  ex- 
ceeding two  shilling  and  sixpence  which 
may  have  been  unissued  or  unused,  such 
stamps  to  a  proper  amount  may  be  used  to 
denote  any  stamp  duties  of  an  amount  not 
exceeding  two  shillings  and  sixpence,  which 
may  legally  be  denoted  by  adhesive  stamps 
not  appropriated  by  any  word  or  words  on  the 
face  of  them  to  any  particular  description  of 
instrument. 

14.  (1.)  Where  two  or  more  adhesive  stamps 
are  usod  to  denote  a  stamp  duty  upon  an  in- 
strument, such  instrument  is  not  to  be  deemed 
duly  stamped  unless  the  person  upon  whom 
the  duty  of  cancellation  is  by  law  imposed 
cancels  each  or  every  stamp  by  wiiting  on  or 
across  the  same  his  name  or  initials  or  the 
name  or  initials  of  his  firm,  together  with  the 
true  date  of  lus  so  writing,  so  that  both  or  all 
and  every  of  the  stamps  may  be  effectually 
cancelled  and   rendered   incapable  of  being 


used  for  any  other  instrument,  or  for  any 
postal  purpose,  or  unless  it  is  otherwise  proved 
that  the  stamps  appearing  on  the  instrument 
were  affixed  thereto  at  the  proper  time. 

(2.)  If  any  person  contravenes  this  section 
he  shall  incur  the  penalty  imposed  by  section 
twenty-four  of  the  stamp  Act,  1870. 

15.  Section  twenty-five  of  the  Stamp  Act, 
1870,  shall  be  read  as  if  the  word  "instru- 
ment "  therein  contained  embraced  a  letter  or 
cover  vnthin  section  twenty -three  of  the  Post 
Office  Duties  Act,  1840,  ana  any  postal  packet 
and  the  cover  thereof  which  by  the  Post  Office 
Act,  1875,  is  to  be  deemed  a  letter  or  cover 
within  the  same  section,  and  as  if  the  word 
*'  duty  '*  therein  contained  embraced  any  poet- 
age  duty  as  well  as  any  stamp  duty  upon  an 
instrument. 

This  section  shall  not  exempt  any  person 
from  any  proceeding  by  indictment  or  other- 
wise for  any  offence  which  is  punishable 
under  the  Post  Office  Acts  as  defined  by  the 
Post  Office  (Offences)  Act,  1837,  or  otherwise 
by  law,  provided  that  no  person  shall  be  liable 
to  be  punished  more  than  once  for  the  same 
offence. 

16.  Prom  and  after  the  passing  of  this  Act 
the  Public  Offices  Fees  Act,  1879,  shall,  not- 
vnthstanding  anything  to  the  contrary  therein 
contained,  apply  and  be  deemed  to  have  been 
applicable  as  from  the  first  day  of  April  one 
thousand  eight  hundred  and  eight;^-two,  to 
the  stamp  duties  granted  to  Her  Majes^,  her 
heirs  ana  successors,  by  on  Act  passed  m  the 
session  holden  in  the  sixteenth  and  seventeenth 
years  of  the  reisn  of  Her  Majesty,  intitnled 
"  An  Act  to  substitute  stamp  duties  for  fees 
"  on  passing  letters  patent  for  inventions, 
"  and  to  provide  for  the  purchase  for  the 
**  public  use  of  certain  indexes  of  specifica- 
"  cations,"  and  also  to  the  stamp  dutf  of  five 
pounds  on  the  '*  certificate  of  registration  of  a 
"  design  "  granted  to  Her  Majesty,  her  hein 
and  successors,  by  the  Stamp  Act,  1870,  and 
the  said  duties  shall  be  deemed  to  be,  and  to 
have  been  as  from  the  said  first  day  of  April, 
fees  payable  in  a  public  office  and  not  stamp 
duties. 

17.  Whereas  b^  the  Canadian  Stock  Stamp 
Act,  1874,  provision  was  made  for  the  govern- 
ment of  Canada  paying  capital  sums,  calculated 
at  the  rate  therein  mentioned,  as  composition 
for  stamp  duty  chargeable  on  transfers  of  anj 
stock  of  the  government  of  Canada  inscribed 
in  books  kept  in  the  United  Kingdom : 

And  whereas  after  the  passing  of  the  above 
Act  the  ^vernment  of  Canada  issued  to  the 
public,  with  the  option  of  inscription  at  any 
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time  in  books  kept  in  the  United  Kingdom, 
the  loans  mentioned  in  the  Second  Schednle 
to  this  Act;  and  holders  of  the  said  loans 
before  the  passing  of  the  Inland  Beyenne  Act, 
1880,  had  exercised  that  option  to  the  extent  in 
the  said  Schedule  mentioned,  and  the  govern- 
ment of  Canada  had  paid  composition  for  the 
stamp  duty  accordingly : 

And  whereas  by  section  fifty-four  of  the 
Inland  Bevenue  Act,  1880,  the  amount  of  the 
composition  for  stamp  duty  chargeable  on 
transfers  of  stock  of  the  government  of  Canada 
and  other  stock  was  increased,  subject  to  a 
proviso  that  such  increased  composition  should 
not  apply  for  twelve  months  in  the  case  of  the 
holders  of  debentures  of  the  goTemment  of  a 
colony  who  had  an  option  to  exchange  sach 
debentures  within  twelve  months  for  colonial 
stocky  to  which  the  Colonial  Stock  Act,  1877, 
applied : 

And  whereas,  having  reg^d  to  the  special 
circumstances  connected  with  the  issue  of  the 
stock  mentioned  in  the  said  Schedule,  it  is 
expedient  to  make  for  the  holders  of  that  stock 
a  similar  provision  to  that  made  by  the  above- 
mentioned  proviso  in  the  case  of  the  holders  of 
colonial  stock : 

Be  it  therefore  enacted  as  follows : 

Where  at  any  time  since  the  passing  of  the 
Inland  Bevenue  Act,  1880,  whether  before  or 
after  the  passing  of  this  Act,  but  before  the 
first  day  of  April,  one  thousand  eight  hundred 
and  eighty-six,  any  part  of  the  loans  of  the 
government  of  Canada  mentioned  in  the  Second 
Schedule  to  this  Act,  has  been  inscribed  as 
stock  in  books  kept  in  the  United  Eangdom, 
the  government  of  Canada  may  pay  to  the 
Commissioners  of  Inland  Bevenue,  by  way  of 
composition  for  the  stamp  duty  chargeable  on 
transfers  of  such  stock,  a  sum  calculated  at  the 
rate  mentioned  in  the  Canadian  Stock  Stamp 
Act,  1874,  instead  of  the  rate  mentioned  in  the 
Inland  Bevenue  Act,  1880. 


PART  III. 


National  Debt  and  Miscellaneous. 

18.  Whereas  the  full  amounts  of  dividends 
on  the  national  debt  payable  at  the  Bank  of 
England  have  from  tmie  to  time  been  issued 
from  the  Exchequer  to  the  Grovemor  and  Com- 
pany of  the  said  bank. 

Ajid  whereas  fractions  of  a  penny  have  never 
been  paid  by  the  Governor  and  Company  of 
the  Bank  of  England  on  account  of  the  divi- 
dends on  the  national  debt,  and  the  fractions 
so  unpaid  have  accumulated  in  the  hands  of 
the  governor  and  company  of  the  Bank  of 
England,  and  such  accumulationa  amount,  as 
shown  by  the  account  in  the  Third  Schedule 


to  this  Act,  to  upwards  of  ono  hundred  and 
forty  thousand  pounds. 

And  whereas  the  sums  issued  out  of  the 
Exchequer  to  the  governor  and  company  of 
the  Bank  of  England  for  payment  of  the  divi- 
dends exceed,  as  shown  m  the  said  account, 
the  sums  paid  for  dividends,  and  out  of  the 
sums  so  issued  a  net  sum  of  upwards  of  seven 
hundred  thousand  pounds,  as  shown  by  the 
said  account,  has  been  repaid  to  the  Exchequer 
in  pursuance  of  the  enactments  referred  to  in 
the  said  Schedule  and  was  on  the  thirty-first 
March  one  thousand  eight  hundred  and  eighty* 
two  outstanding  in  the  books  of  the  Bank  of 
England. 

And  whereas  it  is  expedient  to  make  such 
provision  as  herein-after  appearing,  respecting 
the  said  accumulations  of  fractions  of  a  penny. 
Be  it  therefore  enacted  as  follows : — 

The  governor  and  company  of  the  Bank  of 
England  shall  from  time  to  time,  when  required 
by  the  Treasury,  certify  to  the  Treasury  the 
amount  in  their  hands  arising  from  fractions 
of  a  penny  not  paid  on  account  of  dividends  on 
the  national  debt,  and  the  Treasury  may  by 
warrant  direct  the  said  governor  and  company 
to  repay  the  same  to  the  Exchequer :  Provided 
that  so  long  as  there  is  an  account  outstanding 
of  money  repaid  into  the  Exchequer,  as  afore- 
said, out  of  the  sums  issued  for  the  payment 
of  dividends,  the  same  instead  of  being  repaid 
shall  be  written  off  from  the  said  account,  and 
also  from  the  account  of  the  sums  issued  from 
the  Exchequer  for  the  payment  of  the  said 
dividends,  and  such  amount  shall  be  written 
ofi*  as  if  it  had  never  been  issued  from  tho 
Exchequer. 

19.  After  such  date  as  the  Treasury  may 
appoint  the  dividends  payable  in  respect  of 
the  two  pounds  ten  shillings  per  centum  annui- 
ties mentioned  in  the  first  schedule  to  the 
National  Debt  Act,  1870,  shall  be  paid  quarterly, 
on  the  fifth  day  of  January,  the  fifth  day  of 
April,  the  fifth  day  of  July,  and  the  fifth  day 
of  October  in  every  year,  and  the  said  Act 
shall  be  construed  accordingly ;  and  references 
therein  to  a  half  year's  dividend  shall  be 
construed  to  refer  as  regards  the  two  pounds 
ten  shillings  per  centum  annuities  to  a  quarter's 
dividend. 

Begulations  may  be  made  under  section 
thirty-nine  of  the  said  Act  for  carrying  into 
effect  such  quarterly  payments  in  the  case  of 
stock  certificates,  ana  for  the  return  of  old 
coupons  and  the  issue  of  new  coupons  for  that 
purpose. 

20.  Whereas  under  the  Acts  mentioned  in 
the  Fourth  Schedule  to  this  Act  (in  this  section 
referred  to  as  the  Fortification  Acts)  divers 
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sninB  amoanting  in  the  whole  to  eeyen  million 
fonr  hundred  and  sixty  thousand  tK)nndB  were 
anthorised  to  be  borrowed  by  the  Treasury  by 
the  creation  of  terminable  annuities,  and  to  b« 
applied  under  the  direction  of  one  of  Her 
Majesty's  Principal  Secretaries  of  State  towards 
defraym^  the  expenses  of  oonstruoting  the 
fortincations  mentioned  in  the  Fortification 
Acts : 

And  whereas  of  the  above  sums  the  sum  of 
seyen  million  four  hundred  and  twenty-five 
thousand  pounds  has  been  actually  raised  in 
pursuance  of  the  Fortification  Acts  by  means 
of  loans  from  the  National  Debt  Oommissioners 
made  on  the  security  of  terminable  annuities 
created  under  the  said  Acts,  and  the  balance 
of  thirty-five  thousand  pounds  has  not  been 
raised : 

And  whereas  out  of  the  sums  raised  by  such 
loans  a  balance  of  four  thousand  and  eighty 
pounds  one  shilling  and  tenpence  is  unex- 
pended: 

And  whereas  it  is  expedient  to  provide  for 
the  disposal  of  the  said  unexpenoed  balance 
and  to  extinguish  the  said  power  of  raising 
money  and  creating  terminable  annuities :  Be 
it  therefore  enacted  as  follows : 

Such  portion  of  the  amount  raised  in  pursu- 
ance of  the  Fortification  Acts  as  at  the  passing 
of  this  Act  has  not  been  expended  shall  at  such 
time  as  the  Treasury  may  airect  be  paid  to  the 
National  Debt  Conmiissioners  in  repayment  of 
an  equivalent  part  of  the  loans  made  by  them 
under  the  said  Acts ;  and  so  much  of  the  annui- 


ties created  under  the  Fortification  Aote  sod 
Btuiding  in  the  names  of  ihoee  CoimminooaB 
as  the  Controller  General  or  AwririMit  Con- 
troller and  the  Actuary  of  tiie  National  IMit 
Office  may  certify  under  their  hands  to  be 
equivalent  to  the  amount  of  saoh  repaTmeni 
shall  be  oancelled  in  such  maniwr  as  the 
Treasury  may  direct. 

All  power  of  raising  any  money  under  ike 
Fortification  Acts  shiul  cease  and  tiie  Fcrtiii- 
cation  Acts  shall  be  repealed ; 
Provided  that — 

(1.)  All  annuities  created  in  purspance  of  the 
said  Acts  shall,  save  as  provided  bj  thii 
section,  continue  to  be  charged  on  the 
Consolidated  Fund  and  pwd  as  if  the  said 
Acts  had  not  been  rejieale^ ;  and 
(2.)  All  land  vested  in  one  of  Her  Mi^eaQr's 
Principal  Etecretaries  of  State  in  pmoaDoe 
of  the  said  Acts  shall  continue  to  be  vested 
in  such  Secretary  of  State  on  behalf  of 
Her  Majesty. 

21.  Whereas  by  divers  Acta  and  laiilyby 
the  Friendly  Societies  Act,  1875,  the  aocieties 
in  those  Acta  and  this  Act  referred  to  as 
friendly  societies  are  authorised  to  invest  tlie 
moneys  received  from  members  on  aoeoont  of 
assurances  with  the  National  Debt  Com- 
missioners, and  to  pay  such  moneys  to  those 
Commissioners  in  sums  of  not  lees  than  fifty 
pounds,  and  are  entitled  to  receive  reoerots  fbr 
such  moneys  bearing  interest  at  the  foUowiag 
rates ;  that  is  to' say. 


For  money  invested  by  any  so- 
ciety legally  established  before 
the  28th  day  of  July  1828, 
which  invested  money  with  the 
Commissioners  before  23rd 
July  1855. 


For  money  invested  by  any 
society  legally  established 
between  the  28th  day  of  July 
1828,  and  the  15th  day  of 
August  1850,  which  invested 
any  money  with  the  Commis- 
sioners before  23rd  July  1855. 


For  money  invested  by  any 
society  legally  established 
since  the  15th  day  of  August 
1850. 


On  account  of  any  assurance 
made  before  the  15th  day 
of  August  1850. 


On  account  of  any  assurance 
efi'ected  after  that  day. 

On  account  of  any  assurance 
made  before  the  15th  day 
of  August  1850. 


On  account  of  anv  assurance 
effected  after  that  day. 

On  account  of  any  assurance 
whenever  effected. 


Threepence  per  centum  per 
diem. 


Twopenoe    per    centum  pv 
diem. 

Twopence  halfpenny  per  cen- 
tum per  diem. 


Twopence    per   centum  per 
diem. 

Twopence    per  centom  per 
diem. 
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And  whereae  the  Comxnisaionera  have  from 
time  to  time  inyested  the  moneys  so  paid  to 
them  in  parliamentax^  seonritieB  to  an  accotmt 
entitled  the  fund  for  Friendly  Societies,  bnt 
ench  secoritieB  have  prodnced  less  interest 
than  that  to  which  the  societies  were  entitled 
as  aboTe*mentioned,  and  thereby  there  has 
been,  as  appears  from  the  retnms  annnally 
laid  before  Jrarliament,  a  ffradnall^  increasing 
deficiency  in  the  value  of  tne  secnnties  held  by 
the  National  Debt  Commissioners  on  the  said 
account  to  meet  the  sums  due  from  those  Com- 
missioners to  the  Friendly  Societies : 

And  whereas  the  Customs,  Inland  Bevenue, 
and  Savings  Banks  Act,  1877,  provided  that 
the  National  Debt  Commissioners  shall 
annuflJly  make  out  an  account  with  respect 
to  the  year  ending  on  the  twentieth  day  of 
NovemlxBT,  showing  on  one  side  the  interest 
accrued  from  the  said  securities,  and  on  the 
other  side  the  interest  paid  and  credited  to 
fViendly  Societies ;  and  nirther,  after  reciting 
that  it  was  intended  that  where  the  interest 
accrued  from  such  securities  in  any  year  was 
insufficient  to  meet  the  interest  required  to 
be  paid  and  credited,  such  deficiency  should 
be  paid  out  of  moneys  provided  by  Parlia- 
ment, the  said  Act  provided  for  paying  into  the 
exchequer  any  surplus  of  interest  received  over 
and  aoove  the  interest  paid  and  credited : 

And  whereas  it  is  expedient  to  provide  for 
the  payment  out  of  Consolidated  Fund  of  all 
capital  sums,  as  well  as  the  interest  due  from 
the  National  Debt  Commissioners  to  Friendly 
Societies,  when  the  securities  held  on  account 
of  fViendly  Societies  by  the  said  Commissioners 
to  meet  the  same  have  been  exhausted : 

Be  it  therefore  enacted,  as  follows : 

(1.)  Whenever  it  appears  to  the  Treasury 
firom  time  to  time  that  DV  reason  of  the  securi- 
ties held  by  the  National  Debt  Commissioners 
on  account  of  Friendly  Societies  being  ex- 
hausted, l^e  mone^  in  the  hands  of  the 
National  Debt  Commissioners  standing  to  the 
credit  of  the  Fund  for  Friendly  Societies  will  be 
insufficient  to  meet  the  sums  which  are  likely 
to  become  due  from  the  National  Debt  Com- 
missioners to  Friendly  Societies,  the  Treasury 
shall  provide  money  to  meet  the  deficiency  out 
of  the  Consolidated  Fund  of  the  United  King- 
dom, or  i^e  growing  produce  thereof,  in  such 
maimer  as  they  may  trunk  expedient. 

(2.)  The  Treasury  may  in  any  financial  year 
borrow  all  or  any  part  of  the  moneys  issued  in 
that  financial  year  out  of  the  Consolidated 
Fund,  or  the  growing  produce  thereof,  in  pur- 
suance of  this  Act,  by  means  of  a  terminable 
annui^  for  such  period  not  exceedingeighteen 
years  nrom  the  thirty-first  day  of  December 
next  after  the  passing  of  this  Act  as  the  Trea- 
sury think  expedient. 


(3.)  An  annuity  created  in  pursuance  of  this 
section  shall  be  created  by  warrant  of  the 
Treasury  to  the  Governor  and  Company  of  the 
Bank  of'^England  directing  them  to  inscribe  in 
their  books  the  amount  of  such  annuity  in  the 
names  directed  by  the  warrant. 

(4.)  Every  such  annuity  shall  be  charged  on 
the  Consolidated  Fund,  and  shall  be  added  to 
and  paid  out  of  the  permanent  annual  charge 
for  the  National  Debt,  and  the  permanent 
annual  charge  for  the  National  Debt  shall, 
during  the  period  for  which  the  said  annuity 
is  created,  be  increased  by  the  amount  of  iko 
annuity. 

(5.)  All  money  for  the  time  being  in  the 
hands  of  the  National  Debt  Commissioners  on 
account  of  Friendly  Societies  shall  be  invested 
by  them  in  the  like  manner  as  if  they  were 
moneys  in  their  hands  on  account  of  savings 
banks,  and  all  enactments  relating  to  tiie  in- 
vestment of  such  last-mentioned  moneys  shall 
apply  accordingly. 

22.  Whereas  under  the  Prison  (Officers  Su- 
perannuation) Act,  1878,  the  Treasury  are 
authorised  in  certain  cases  to  pay  to  a  local 
authority  a  capital  sum  as  commutation  of  tjie 
share  of  an  annuity  payable  to  an  officer  of  a 
prison  by  the  Treasury,  and  are  also  autho- 
rised to  accept  from  a  local  authoritrv  a  capital 
sum  as  commutation  of  the  share  of  any  such 
annuity  payable  by  the  local  authority,  and  it 
is  providea  that  any  sum  so  paid  by  tbe  Trea- 
sury shall  be  paid  out  of  moneys  provided  by 
Paniament,  and  that  any  sum  so  paid  to  the 
Treasury  shall  be  paid  into  the  Exchequer,  and 
it  is  expedient  to  make  such  other  provision 
respecting  the  said  capital  sums  as  herein- 
after mentioned;  be  it  therefore  enacted  as 
follows : 

(1.)  The  National  Debt  Commissioners  may, 
on  the  request  of  the  Treasury,  advance  out  of 
any  funds  for  the  time  being  in  their  hands 
on  account  of  savings  banks  any  capital  sum 
to  be  paid  by  the  Treasury  in  pursuance  of 
the  Prison  (Officers  Superannuation)  Act, 
1878. 

(2.)  Any  amount  advanced  by  the  National 
Debt  Commissioners  in  pursuance  of  this  sec- 
tion shall  be  repaid  to  them  by  means  of  a 
terminable  annuity  for  a  period  of  ten  years, 
to  be  calculated  with  interest  at  the  rate  of  not 
less  than  three  and  a  half  per  cent,  per  annum, 
and  such  annuity  shall  be  paid  out  of  moneys 
provided  by  Parliament. 

(3.)  If  at  any  time  it  appears  desirable  to 
the  Treasury  and  to  the  said  Commissioners 
that  a  portion  of  any  such  advance  should  be 
repaid  immediately  out  of  the  Consolidated 
Fnndy  the  Treasury  may  charge  on  and  issue 
to  the  said  Commissioners  out  of  the  Consoli- 
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datod  Fund  or  the  growing  produce  thereof 
the  said  portion,  and  the  annuity  shall  be  re- 
duced by  an  amount  c(iuivalcnt  to  the  portion 
of  the  advance  so  repaid. 

(4.)  All  capital  sums  paid  to  the  Treasury 
by  a  local  authority  in  pursuance  of  the  Prison 
(Officers  Superannuation)  Act,  1878,  shall  be 
paid  to  the  National  Debt  Commissioners  and 
shall  bo  applied  by  them  in  like  manner  as  is 
directed  with  respect  to  the  old  sinking  fund 
by  section  five  of  the  Sinking  Fund  Act, 
1875. 

(5.)  The  amount  of  any  annuity  payable  to 
the  National  Debt  Commissioners  in  pursuance 
of  this  section,  and  the  portion  of  any  advance 
which  is  to  be  repaid  immediately  out  of  the 
Consolidated  Fund  to  the  National  Debt  Com- 
missioners, and  the  amount  by  which  any 
annuity  is  to  be  reduced  in  consequence  of 
such  repayment  shall  be  certified  under  the 
hands  of  the  Controller  General  or  Assistant 
Controller  and  the  Actuary  of  the  National 
Debt  Office. 

23.  Whereas  by  the  Consolidated  Fund 
(Permanent  Charges  Redemption)  Act,  1873, 
the  Treasury  are  authorised  as  regards  certain 
annuities  as  defined  by  that  Act  which  are 
charged  on  the  Consolidated  Fund  or  moneys 
provided  by  Parliament  to  contract  for  their 
redemption  by  payment  of  a  capital  sum  out 
of  moneys  provided  by  Parliament  not  exceed- 
ing the  sum  therein  ^mentioned  ;  and  in  the 
case  of  any  annuity  payable  to  an  ecclesiastical 
corporation,  the  contract  for  such  redemption 
is  made  subject  to  the  consent  of  the  Ecclesi- 
astical Commissioners  for  England,  and  the 
money  for  such  redemption  is  to  be  paid  to 
those  Commissioners  to  be  applied  under  their 
direction  for  the  benefit  of  the  person  entitled 
thereto. 

Ajid  whereas  any  such  contract  may  provide 
for  the  said  redemption  by  the  transfer  of 
Government  securities  as  therein  defined 
instead  of  by  the  payment  of  a  sum  of  money. 
And  whereas  it  is  expedient  to  extend  the 
powers  of  the  said  Act  as  regards  the  redemp- 
tion of  annuities  payable  to  ecclesiastical 
corporations  in  England:  Be  it  therefore 
enacted  as  follows : — 

(1.)  The  Treasury  mav,  in  pursuance  of  the 
Consolidated  FuncL  (Permanent  Charges 
Bedemption)  Act,  1873,  contract  from 
time  to  time  with  the  Ecclesiastical  Com- 
missioners for  England  for  the  redemption 
of  all  or  any  of  the  annuities  redeemable 
under  that  Act  which  are  payable  to 
ecclesiastical  corporations  in  England; 
and  on  payment  of  the  xaonej  or  transfer 
of  the  securities  to  the  Ecclesiastical  Com- 
missioners in  porsuance  of  any  such  con- 


tract, the  annuities  to  which  the  contract 
refers  shall  cease  to  be  charged  on  and 
payable  out  of  the  Consolidate  Fund  or 
moneys  provided  by  Parliament,  and  shall 
be  payable  by  the  Ecclesiastical  CommiB- 
sioners  for  England,  so  however  that  any 
proportionate  part  of  any  such  snnnity 
which  may  be  due  up  to  the  time  of  socb 
payment  or  transfer  shall  be  paid  by  th« 
Treasury  to  the  person  entitled  thereto. 

(2.)  The  Treasury  may  from  time  to  time 
borrow  from  the  National  Debt  Gommis- 
sioners,  and  those  Commissionen  may 
lend  out  of  the  funds  in  their  hands  on 
account  of  Trustee  and  Post  Office  Saiings 
Banks,  such  capital  sum  or  such  Gorern- 
ment  securities  as  may  be  necessaiy  for 
the  purpose  of  carrying  into  effect  any 
contract  with  the  Ecclesiastical  Commis- 
sioners under  this  section. 

(3.)  For  the  purpose  of  repaying  any  such 
loan  the  Treasury  may  by  warrant  under 
their  hands  create,  and  direct  the  GorerDor 
and  Company  of  the  Bank  of  England  to 
inscribe  in  their  books  for  the  Kational 
Debt  Commissioners,  a  terminable  annnitr 
for  a  period  of  ten  years  from  the  date  of 
the  loan,  to  be  calculated  with  interest  at 
the  rate  of  not  less  than  three  and  a  balf 
per  cent,  per  annum. 

(4.)  Sections  four,  five,  six,  and  seven  of  the 
Savings  Bank  Investment  Act,  1869,  shall 
apply  to  every  such  terminable  annuity  in 
like  manner  as  they  apply  to  the  termi- 
nable annuities  created  in  pursuance  of 
that  Act  for  the  National  Debt  Gommis- 
sioners. 

24.  Whereas  doubts  have  arisen  ss  to 
whether  the  right  of  Her  Majesty  to  certam 
escheats,  forfeitures,  personal  estate  of  intes- 
tates, fines,  and  recognisances,  herein-after 
mentioned,  is  vested  in  Her  Majesty  in  right 
of  Her  Crown  or  in  right  of  Her  Duchy  of 
Lancaster,  and  it  is  expeoient  to  remove  sadb 
doubts. 

Be  it  therefore  enacted  as  follows : — 

Such  rights  of  Her  Majesty  as  are  herein- 
after mentioned  shall  be  deemed  to  hare  been 
vested  in  Her  Majesty  in  right  of  Her  Grown 
as  from  and  after  the  first  day  of  January,  one 
thousand  eight  hundred  and  eighty-one. 

Forthwith  after  the  passing  of  this  Act  the 
Treasury  shall  cause  a  sum  of  fifteen  thoosand 

Cids  to  be  paid  out  of  the  Consohdated 
d  or  out  of  the  growing  produce  tiiereof  t^> 
the  Receiver  General  of  the  Bevenues  of  the 
Duchy  of  Lancaster,  or  his  depaty  or  depaties, 
and  such  sum  shall  be  applied  in  like  manner 
as  sums  arising  from  the  sale  of  any  part  of 
the  possessions  of  the  Duchy  of  Lancaster  sre 
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applied  under  the  Dachy  of  Lancaster  Lands 
Act,  1855,  and  the  provisions  of  that  Act  shall 
apply  in  like  manner  as  if  snch  snm  were  por- 
cnase  money  for  land  sold  nnder  the  authority 
of  that  Act. 

The  rights  of  Her  Majesty  to  which  this 
section  applies  are : — 

(a.)  Any  right  vested  in  Her  Majesty  to  any 
escheat  or  forfeiture  of  land  lying  within 
any  liberty  of  the  Duchy  of  Lancaster 
which  is  not  situated  in  the  county  of 
Lancaster,  not  being  an  escheat  or  for- 
feiture of  land  holden  of  any  manor  vested 
in  Her  Majesty  in  right  of  Her  Duchy  of 
Lancaster ; 
(b.)  Any  right  vested  in  Her  Majesty  to  the 
personal  estate  of  any  person  ijing  intes- 
tate and  without  next  of  km  who  is 
domiciled  within  any  such  liberty ; 
(c)  Any  right  vested  in  Her  Majesty  to  any 
sum  arising  from  a  fine  imposed  on  or 
estreated  recognisance  acknowledged  bv 
any  person  residing  within  any  such 
liberty. 

25.  So  much  of  the  Act  of  the  session  of  the 
twenty-first  and  twenty-second  years  of  the 
reign  of  Her  present  Majesty,  chapter  seventy- 


two,  intituled  "  An  Act  to  facilitate  the  sale 
and  transfer  of  land  in  Ireland,"  as  limits 
certain  fees  therein  mentioned  to  a  sum  not 
exceeding  three  halfpence  for  every  seventy- 
two  wor<&  is  hereby  repealed. 

Section  eightv-four  of  the  Supreme  Court  of 
Judicature  (Ireland)  Act,  1877,  shall  apply  to 
all  fees  and  percentages  to  be  taken  m  any 
proceedings  under  the  above-mentioned  Act  of 
the  twenty-first  and  twenty-second  years  of 
the  reign  of  Her  present  Majestj,  and  any  Act 
amending  the  same,  with  this  qualification 
that  the  Land  Judges  or  one  of  them  shall  be 
substituted  in  the  said  section  for  the  Presi- 
dents of  the  divisions  of  the  High  Court,  or 
one  of  them. 

26.  In  this  Act,  unless  the  context  otherwise 
require  : 

The  expression  "  Treasury  "  means  the  Com- 
missioners of  Her  Majesty's  Treasury. 

The  expression  **  National  Debt  Commis- 
sioners" means  the  Commissioners  for 
the  reduction  of  the  National  Debt. 

The  expression  '*  financial  year"  means  the 
twelve  months  ending  on  the  thirty- first 
day  of  March. 


FIRST  SCHEDULE. 


Banking  Acts. 


6  Geo.  4.  c.  42. 

7  Geo.  4.  c.  46. 
7  Geo.  4.  c.  67. 


7  &  8  Vict.  c.  32.  s.  21. 

8  <&  9  Vict.  c.  37.  s.  22. 
8  &  9  Vict.  c.  38.  s.  13. 


SECOND  SCHEDULE. 


Dominion  of  Canada  Loans. 

The  following  amount  of  4  per  cent,  loans  were  issued  to  the  public  in  the  following  years : 

£ 

In  1874  

In  1875  

In  1876         

In  1878-9      .  -  .  -  . 


4,000,000 
1,000,000 
2,500,000 
4,500,000 


Of  the  above  there  were  inscribed  in  books  kept  in  the 
United  Kingdom  up  to  the  first  day  of  May  1882 : 

Of  the  loan  of  1874  .  .  .  . 

1875  .... 

1876  -  -  .  - 
1878-9 


9> 


19 
»f 
19 


£ 

1,831,200 

500,000 

1,088,000 

2,279,700 


£12,000,000 


Leaving  in  the  hands  of  the  public  with  option  of 
inscription  .  -  -  .  - 


5,698,900 


£6,301,100 
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THIRD  SCHEDULE. 


ACOOUNT  AS  TO  DIVIDENDS  ON  NaTIOKAL  DbBT. 

I. 

Account  of  Fbactions  of  a  Fennt  aocamulafced  in  the  Hands  of  the  Gk)YSBVOB  and  Cokpait  or 

the  Bank  of  England  to  3l8t  March  1882. 

Consolidated  £3  per  cent.  Annuities      -  -  -  80,997    1  9 

Eedaced  £3  per  cent.  Annuities             ...  16,068    6  11 

New  £3  per  cent.  Annuities        -           -  -   .        -  4,2S9  11  7 

£2  10«.  per  cent.  Annuities,  1854           -  -  -  37    9  4 

New  £3  10«.  per  cent.  Annuities,  1854  -  -  -  6    5  0 

Annuities  for  30  years,  ending  1886       -  -  -  7  15  11 

Annuities  for  terms  of  years       -            -  -  -  36    211 

Bed  Sea  and  India  Telegraph  Annuity  -  -  -  0  10  8 

New  £5  per  cent.  Annuities,  1830          -  -  -  13    4  7 

£5  per  cent.  Annuities  (Consolidated)    -  -  -  6,557    7  0 

£4  per  cent.  Annuities,  Consolidated,  1780  -  -  1,359    9  0 

£3  per  cent.  Annuities,  1726      -           -  -  -  1,429    9  7 

£3  108,  per  cent.  Annuities,  1818           -  -  -  10,595  19  8 

£4  per  cent.  Annuities,  1826       -           -  -  -  49    0  2 

£3  IO0.  per  cent.  Beduced  Annuities,  1824  -  -  797  15  4 

New  £4  per  cent.  Annuities,  1822         -  -  -  2,231  13  4 

New  £3  lOtf.  per  cent.  Annuities,  1830  -  -  -  3,872  12  4 

£3  58.  per  cent.  Annuities,  1844             -  -  -  3,204    5  11 

Consolidated  Long  Annuities,  1780        -  -  -  127  19  0 

Sundry  balances  of  old  Annuities           -  -  .  12,590  12  2 

£143,272  11    2 


II. 

Excess,  on  31st  March  1882,  of  issues  out  of  the  Exchequer  to 
the  Goyemor  and  Company  of  the  Bank  of  England  for 
payment  of  dividends  beyond  the  sums  paid     -  -  -   849,372  17    1 

Amount  repaid  by  the  Bank  of  England  to  the 
Exchequer  in  1791  under  31  Geo.  3.  o.  33., 
and  in  1808  under  41  Q^o.  3.  c.  4.,  being 
amount  appropriated  out  of  surplus  balances  £        s,  d, 

of  diyidenci  accounts      -  -  -  -    876,739    0    9 

Less ; 
Issues  to  the  Bank  in  1877-8,  1879-80,.  and 
1880-1,  under  24  Vict.  c.  3.       -  -  -    120,000    0    0 

Net  repayment  by  the  Bank         -----      756,739    0    9 

Cash  balance  in  the  hands  of  the  Bank  of  England  on  Slst  March 
1882  available  for  payment  of  dividends  -  -  -   £92,683  16    4 
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FOUETH  SOHBDTJLE. 


FoBTipicATiON  Acts. 


Session  and  Cli^>teT. 


l^tle. 


23  &  24  Vict.  c.  109. 


25  &  26  Vict.  c.  78. 


26  &  27  Vict.  c.  80. 


27  A  28  Vict.  c.  109. 


28&'29Vict.  c.  61. 


30  &  31  Vict.  c.  24. 


30  &  31  Vict.  c.  145. 


32  &  33  Vict.  c.  76. 


An  Act  for  defraving  the  ezpenBes  of  constmcting  fortifications  for  the 

Protection  of  tne  Royal  Arsenals  and  Dockyards  and  the  ports  of 
)oyer  and  Portland,  and  of  creating  a  central  arsenal. 

An  Act  for  proyiding  a  further  snm  towards  defraying  the  expenses  of 
constructing  fortincations  for  the  protection  of  the  Boyal  Arsenals 
and  Dockyards  and  the  ports  of  Dover  and  Portland,  and  of  creating 
a  central  arsenal. 

An  Act  for  providing  a  further  sum  towards  defraying  the  expenses  of 
constructing  fortincations  for  the  protection  of  the  Boval  Arsenals 
and  Dockyards  and  the  ports  of  Dover  and  Portland,  ana  of  creating 
a  central  arsenal. 

An  Act  for  providing  a  further  sum  towards  defraying  the  expenses  of 
constructing  fortincations  for  the  protection  of  the  Boval  Arsenals 
and  Dockyards  and  the  ports  of  Dover  and  Portland,  and  of  creating 
a  central  arsenal. 

An  Act  for  providing  a  ftirther  sum  towards  defraying  the  expenses  of 
constructing  fortincations  for  the  protection  of  the  Bovid  Arsenals 
and  Dockyards  and  the  ports  of  Dover  and  Portland,  and  of  creating 
a  central  arsenal. 

An  Act  to  amend  an  Act  of  the  twenty-eighth  and  twenigr-ninth  years 
of  Her  present  Majesty,  chapter  sixty-one,  for  providmg  a  further 
sum  towards  defraying  the  expenses  of  constructing  fortificationB 
for  the  protection  of  the  Boyal  Arsenals  and  Dockyard  and  the  ports 
of  Dover  and  Portland,  and  of  creating  a  central  arsenal. 

An  Act  for  providing  a  further  sum  towards  defrimng  the  expenses  of 
constructmg  fortincations  for  the  protection  of  the  Boyal  Arsenals 
and  Dockyards  and  the  ports  of  Dover  and  Portland. 

An  Act  for  providing  the  final  sum  necessary  to  be  raised  by  loan 
towainis  carrying  on  the  works  now  in  course  of  construction  far  the 
protection  of  the  Boyal  Arsenals  and  Dockyards  and  the  harbours  of 
Dover  and  Portland,  and  for  authorising  the  abandonment  of  that 
portion  of  the  works  already  sanctioned  by  Parliament  which  has  not 
oeen  yet  commenced. 


Chap.  73. 
Ancient  Mofiumenis  Protection  Act^  1882. 


ABSTKACT  0?  THIS  BNACTMSHTS. 


1.  ShoH  iiOe  of  Act 

2.  Power  to  (wpoint  CommiseionerB  of  Works  guardians  of  ancient  monuments, 

3.  Power  of  Uommissicners  to  pwchase  ancient  monuments, 

4.  Power  to  give,  devise,  or  hequeath  ancient  monuments  to  OomnUssioners. 

5.  Inspectors  of  ancient  m^atiuments. 

6.  Pimalfy  for  injury  to  ancient  monuments. 


052 


STATUTES  OF  THE  REALM. 


[chap.  73. 


7.  Recovery  of  penalties, 

8.  Description  of  Commissioners  of  Works,  and  law  as  to  disposiHon  in  their  favour. 

9.  Description  of  owners  for  purposes  of  Act. 

10.  Additions  to  Schedule  by  Order  in  Council. 

11.  Definitions. 

Schedule. 


An  Act    for  the  better   protection   of 
Ancient  ^[onuments. 

(18th  August  1882.) 

Be  it  enacted  bj  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  for  all  purposes  as 
the  Ancient  Monuments  Protection  Act,  1882. 

2.  The  owner  of  any  ancient  monument  to 
which  this  Act  applies  may,  by  deed  under  his 
hand,  constitute  the  Commissioners  of  Works 
in  this  Act  mentioned  the  guardians  of  such 
monument. 

Where  the  Commissioners  of  Works  have 
been  constituted  guardians  of  a  monument, 
they  shall  thenceforth,  until  they  shall  receive 
notice  in  writing  to  the  contrary  from  any 
succeeding  owner  not  bound  by  such  deed  as 
aforesaid,  maintain  such  monument,  and  shall, 
for  the  purpose  of  such  maintenance,  at  all 
reasonable  times  by  themselves  and  their 
workmen  have  access  to  such  monument  for 
the  purpose  of  inspecting  it,  and  of  bringing 
such  materials  and  doing  such  acts  and  things 
as  may  be  required  for  the  maintenance 
thereof. 

The  owner  of  an  ancient  monument  of 
which  the  Commissioners  of  Works  are  guar- 
dians shall,  save  as  in  this  Act  expressly 
provided,  have  the  same  estate,  right,  title, 
and  interest,  in  and  to  such  monument,  in  all 
respects,  as  if  the  Commissioners  had  not  been 
constituted  guardians  thereof. 

The  expressions  '*  maintain"  and  "mainte- 
nance **  include  the  fencing,  repairing,  cleans- 
ing, covering  in,  or  doing  any  other  act  or 
thing  which  may  be  required  for  the  purpose 
of  repairing  any  monument  or  protecting  the 
same  from  decay  or  injury.  The  cost  of 
maintenance  shall,  subject  to  the  approval  of 
Her  Majesty's  Treasury,  be  defrayed  from 
moneys  to  be  provided  by  Parliament. 

3.  The  Commissioners  of  Works,  with  the 
consent  of  the  Treasury,  may  purchase  out  of 
any  moneys  which  may  for  that  purpose  be 
from  time  to  time  provided  by  Parliament  any 


ancient  monument  to  which  this  Act  applies, 
and  with  a  view  to  such  purchase  the  iknds 
Clauses  Consolidation  Acts  shall  be  incor- 
porated with  this  Act,  with  the  exception  of 
the  provisions  which  relate  to  the  purchase 
and  taking  of  lands  otherwise  than  by  agree- 
ment. ^  In  construing  the  said  Lands  Clauses 
Consolidation  Acts  for  the  purposes  of  this 
Act  this  Act  shall  be  deemed  to  be  the  special 
Act,  and  the  Commissioners  of  Works  shall  be 
deemed  to  be  the  promoters  of  the  under- 
taking. 

4.  Any  person  may  by  deed  or  will  give, 
devise,  or  bequeath  to  the  Commissioners  of 
Works  all  such  estate  and  interest  in  any 
ancient  monument  to  which  this  Act  applies  as 
he  may  be  seised  or  possessed  of,  and  it  shall 
be  lawful  for  the  Commissioners  of  Works  to 
accept  such  ^ft,  devise,  or  bequest  if  they 
think  it  expedient  so  to  do. 

5.  The  Commissioners  of  Her  Majesty's 
Treasury  shall  appoint  one  or  more  inapectora 
of  ancient  monuments,  whose  duty  it  snail  he 
to  report  to  the  Commissioners  of  Works  on 
the  condition  of  such  monuments,  and  on  the 
best  mode  of  preserving  the  same,  and  there 
may  be  awarded  to  the  inspectors  so  appointed 
such  remuneration  and  allowance  for  expenses, 
out  of  moneys  provided  by  Parliament,  as  may 
be  determined  by  the  Commissioners  of  Her 
Majesty's  Treasury. 

6.  If  any  person  iniures  or  defaces  any 
ancient  monument  to  which  this  Act  applies, 
such  person  shall,  on  summary  conviction,  be 
liable,  at  the  discretion  of  the  court  by  which 
he  is  tried,  to  one  of  the  following  penalties ; 
(that  is  to  say,) 

(1.)  To  forfeit  any  sum  not  exceeding  fire 

pounds,  and  in  addition  thereto  to  pay 

such  sum  as  the  court  may  think  just  for 

the    purpose    of  repairing    any   damage 

which  has  been  caused  by  the  offender; 

or, 

(2)  To  be  imprisoned  with  or  without  hard 

labour  for  any  term  not  exceeding  one 

month. 

The  owner  of  an  ancient  monument  shall 

not  be  punishable  under  this  section  in  respect 

of  any  act  which  he  may  do  to  such  monn- 

ment,  except  in  cases  where  the  Commissioners 
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of  Works  have  been  conBtitnted  gnardians  of 
SQch  monnmeDt,  in  which  case  the  owner  shall 
be  deemed  to  have  relinqniahed  his  rights  of 
ownership  so  far  as  relates  to  any  injury  or 
defacement  of  such  monument,  and  may  be 
dealt  with  as  if  he  were  not  the  owner. 

7.  Offences  and  penalties  under  this  Act 
shall  be  prosecuted  and  recovered  in  manner 
provided  by  the  Summary  Jurisdiction  Acts. 

The    expression    '*  Summary    Jurisdiction 
Acts"— 
(1.)  As   regards    England,    has    the    same 
meaning  as  in  the  Summary  Jurisdiction 
Act,  1879 ;  and 
(2.)  As  regards  Scotland,  means  the  Sum- 
mary Jurisdiction  (Scotland)  Acts,  1864 
and  1881 ;  and 
(3.)  As  regards  Ireland,  means,  withm  the 
police  district  of  Dublin  metropolis,  the 
Acts  regulating  the  powers  and  duties  of 
justices  of  the  peace  for  such  district  *or 
of  the  police  or  such  district ;  and  else- 
where   in    Ireland,    the   Petty    Sessions 
(Ireland)  Act,  1851,  and  any  Act  amending 
the  same. 
In  England  any  person  aggrieved  by  any 
decision  of  the  court  acting  under  the  Sum- 
mary Jurisdiction  Acts  may  appeal  to  a  court 
of  general  or  quarter  sessions. 

8.  The  expression  "The  Commissioners  of 
Works  "  means  as  respects  Gl^reat  Britain  the 
Commissioners  of  Her  Majesty's  Works  and 
Public  Buildings,  and  as  respects  Ireland  the 
Commissioners  of  Public  Works  in  Ireland. 

Each  of  the  said  bodies,  that  is  to  say,  the 
Commissioners  of  Her  Majesty's  Works  and 
Public  Buildings  as  respects  Great  Britain  and 
the  Commissioners  of  Public  Works  as  respects 
Ireland,  shall  be  incorporated  by  their  said 
names  respectively,  ana  shall  have  perpetual 
succession  and  a  common  seal,  and  may  pur- 
chase Or  acc|uire  by  gift,  will,  or  otherwise, 
and  hold  without  licence  in  mortmain,  any 
land  or  estate  or  interest  in  land  for  the 
purposes  of  this  Act;  and  any  conveyance, 
appointment,  devise,  or  bequest  of  land,  or 
any  estate,  or  interest  in  land  under  this  Act 
to  either  of  the  said  bodies,  shall  not  be 
deemed  to  be  a  convevance,  appointment, 
devise,  or  bequest  to  a  charitable  use  within 
the  meaning  of  the  Acts  relating  to  charitable 
uses.  In  the  case  of  an  ancient  monument  in 
Scotland,  a  duplicate  of  any  report  made  by 
any  inspector  under  this  Act  to  the  Commis- 
sioners of  Works  shall  be  forwarded  to  the 
Board  of  Trustees  for  Manufactures  in  Scot- 
land, and  it  shall  be  the  duty  of  the  Commis- 
Rioners  of  Works,  in  relation  to  any  such 
monument,  to   take    into   consideration  any 
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representations  which  may  be  made  to  them  by 
the  said  Board  of  Trustees  for  Manufactures. 

9.  The  following  persons  shall  be  deemed  to 
be  ''owners"  of  ancient  monuments  for  the 
purposes  of  this  Act ;  that  is  to  say, 
(1.)  Any  person  entitled  for  his  own  benefit, 
at  law  or  in  equity,  for  an  estate  in  fee,  to 
the  possession  or  receipt  of  the  rents  and 
profits  of  any  freehold  or  copyhold  land, 
being  the  site  of  an  ancient  monument, 
whether  such  land  is  or  not  subject  to 
incumbrances : 
(2.)  Any  person  absolutely  entitled  in  posses- 
sion, at  law  or  in  equity^  for  his  own 
benefit,  to  a  beneficial  lease  of  land,  being 
the  site  of  an  ancient  monument,  of  which 
not  less  than  forty-five  years  are  unex- 
pired, whether  such  land  is  or  not  subject 
to  incumbrances;  but  no  lease  shall  be 
deemed  to  be  a  beneficial  lease,  within  the 
meaning  of  this  Act,  if  the  rent  reserved 
thereon  exceeds  one  third  part  of  the  full 
annual  value  of  the  land  demised  by  such 
lease : 
(3.)  Any  person  entitled  under  anj  existing 
or  future  settlement,  at  law  or  in  equity, 
for  his  own  benefit,  and  for  the  term  of 
his    own  life,  or  the  life  of  any  other 
person,  to  the  possession  or  receipt  of  the 
rents  and  pronts  of  land  of  any  tenure, 
being  the  site  of  an  ancient  monument, 
whether  subject  or  not  to  incumbrances 
in  which  the  estate  for  the  time  being 
subject  to  the  trusts  of  the  settlement  is 
an  estate  for  lives  or  years  renewable  for 
ever,  or  is  an  estate  renewable  for  a  term 
of  not  less  than  sixty  years,  or  is  an  estate 
for  a  term  of  years  of  which  not  less  than 
sixty  are  unexpired,  or  is  a  greater  estate 
than  anv  of  the  foregoing  estates : 
(4.)  Any  body    corporate,  anj  corporation 
sole,  any  trustees  for  chanties,  and  any 
commissioners  or  trustees  for  ecclesiasti- 
cal, collegiate,  or  other  public  purposes, 
entitled  at  law  or  in  equity,  and  whether 
subject  or  not  to  incumbrances,  in  the 
case  of  freehold  or  copyhold  land,  being 
the  site  of  an  ancient  monument,  in  fee, 
and  in  the  case  of  leasehold  land,  being 
the  site  of  an  ancient  monument,  to  a 
lease  for  an  unexpired  term  of  not  less 
than  sixty  years. 
Where  any  owner  as  herein-before  defined 
is  a  minor,  or  of  unsound  mind,  or  a  married 
woman,  the  guardian,  committee,  or  husband, 
as  the  case  may  be,  of  such  owner,  shall  be 
the  owner  within  the  meaning  of  this  Act; 
subject  to  this  proviso,  that  a  married  woman 
entitled  for  her  separate  use,  and  not  restrained 
from  anticipation,  shall  for  the  purposes  of 

7. 
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this  Act  be  treated  as  if  she  were  not  married. 
Every  person  deriving  title  to  any  ancient 
monument  from,  through,  or  under  any  owner 
who  has    constituted    the  Commisaioners  of 
Works  the  guardians  of  such  monument  shall 
be  bound  by  the  deed  executed  by  such  owner 
for  that  purpose ;  and  where  the  owner  of  any 
land,  being  the  site  of  an  ancient  monument, 
is  a  tenant  for  life  or  in  tail,  or  heir  of  entail 
in  possession  in  Scotland,  having  a  power  of 
sale  over  such  land,  either  under  the  terms  of 
a  will    or  settlement,  or    under    an  Act  of 
Parliament,  any  deed  executed  by  such  owner 
in  respect  of  the  land,  being  such  site    as 
aforesaid,  of  which  he  is  so  tenant  for  life  or 
in  tail,  shall  bind  every  succeeding  owner  of 
any  estate  or  interest  in  the  land. 

10.  Her  Majesty  may,  from  time  to  time,  by 
Order  in  Council,  declare  that  any  monument 
of  a  like  character  to  the  monuments  described 
in  the  Schedule  hereto,  shall  be  deemed  to  be 
an  ancient  monument  to  which  this  Act  applies, 
and  thereupon  this  Act  shall  apply  to  such 
monument  in  the  same  manner  in  all  respects 
as  if  it  had  been  described  in  the  Schedule 
hereto. 

An  Order  in  Council  under  this  section  shall 
not  come  into  force  until  it  has  lain  for  forty 
days  before  both  Houses  of  Parliament  daring 
the  Session  of  Parliament. 

11.  The  following  ezpressionB  shaU,  except 


in  so  far  as  is  inoonBistent  with  the  tenonr 
of  this  Act,  have  the  meaning  herein-afkr 
assigned  to  them ;  (that  is  to  say,) 

The  word  "  settlement "  includes  any  Acfc  of 
Parliament,  will,  deed,  or  other  aesarance 
whereby  particular  estates  or  particolir 
interests    in  land  are  created,  with  re- 
mainders or  interests  expectant  thereon : 
The  expression   "Lands    Clauses   Consoli- 
dation Acts"    means,  as  respects  Eng- 
land,   the   Lands    Clauses    Consolidation 
Act,  1845,   and  any  Acts  amending  the 
same ;  and  as  respects  Scotland,  the  Landj 
Clauses  Consolidation  (Scotland)  Act,  1845, 
and  any  Act  amending  the  same ;  and  as 
respects  Ireland,  the  Lands  dauses  Con- 
solidation Act,  1845,  and  the  Acts  amend- 
ing the  same,  so  far  as  respects  Irekad : 
The    expression    "ancient    monuments  to 
**  which   this  Act  applies  "    means  the 
monuments    described  in    the    Schednle 
hereto,  and  any  other  monuments  of  a  Uke 
charact-er  of  which  the  Commissioners  of 
Works  at  the  request  of  the  owners  thereof 
may  consent  to  become   ffuardiaas;  and 
''  ancient  monument "  includes  the  site  of 
Buoh  monument  [and  such  portion  of  Und 
adjoining  the  same  as  may  be  required  to 
fence,  cover  in,  or  otherwise  preserve  from 
injury  the  monument  stanaing  on  each 
site,  also  the  means  of  aocess  to  soch 
monument. 


-»o>«c 


The  Schedule. 


LIST  OF  ANCIENT  MONUMENTS  TO  WHICH  ACT  APPLIES. 


ENGLAND  AND  WALES. 


« 

County. 

Parish. 

The  twm/ulu8  and  dolmen,  Plas  Newydd,  Anglesea 

Anglesea 

Lland^dwen, 

The  iuiivulu8  hnoum  as  Wa/ylcmd  8mdth*8  Forge 

Berkshire 

Ashbury. 

Uffimgton  OaHle  -            -            -            -            - 
The  stone  circle  known  as  Long  Meg  and  her 

>f              -            " 

Uffingion. 

Ouniberland    - 

Addingham, 

Daughters,  near  Penrith. 

The  stone  circle  on  Oastle  Bigg,  near  Keswick    - 

»f             ■            - 

Crosthwaiie. 

The  stone  circles  on  Bum  Moor 

>>             "            " 

8t.  Bees. 

The  stone  circle  known  as  The  Nine  Ladies, 

Derbyshire 

BakeioeU. 

Stanton  Moor. 

The  tunmlus  knovm  as  Arborlow 

»»              "           " 

t* 

Hob  Httrsfs  House  and  Hut,  Baetow  Moor 

»♦              -            - 

tf 

CHAP.  73.] 


46  &  46  VICTORIA,  1882. 


365 


Minning  Low     -  -  -  -  - 

Arthur's  Q^oU,  Gower   .  -  -  - 

The  tumuliM  at  TJley      .... 
KUb  Coty  House  .  -  .  - 

Danes  Camp       -  -  .  .  - 

Oasth  Dykes       ..... 
The  BoUrich  Stones        .  -  .  - 

The  Pentre  Evan  Cromlech         -  -  - 

The  ancient  stones  at  Stanton  Drew 
The    chambered  tumulus    at  Stoney  LiUleton, 

WeUow. 
Cadbury  Castle  -  -  .  -  - 

Mayhorough,  nea/r  Penrith         -  .  - 

Arthur's  Bound  Table,  Penrith  ... 
The  group  of  stones  knoum  as  Stonehenge 
Old  Sarum         -  -  .  -  . 

The  vaUum  at  Ahury,  (he  Sarcen  stones  wUhin 

the  sams,  those  along  the  Kennet  Boad,  and 

the  group  between  Ahury  and  Bechhampton. 
The  long  barrow  at  West  Kennet,  near  MarU 

borough, 
Silbwry  Hill       .  -  -  -  • 

The  dolmen  (DeviVs  Den),  near  Marlborough     - 
Barbury  Castle  -  -  -  -  - 


Derbyshire 
Glamorganshire 
Oloucestershire 
Kent    -  - 

Northamptonshire 


ft 


Oxfordshire     - 
Pembrokeshire 
Somersetshire  - 


>» 


If 


Westmoreland 


•> 


Wiltshire 


Parish. 


Brassington, 

Llanridia/n. 

Uley. 

Aytesford. 

Mariingstone. 

FarthingsUm. 

LitOe  BoUright. 

Nevem. 

Stanton  Drew. 

Wellow. 

South  Cadbury. 
Barton. 

Amesbury. 


Ahury, 


West  kennel. 


Ahury. 
Fyfidd. 

Ogbourne,  St.  Andrews^ 
and  Swindon. 


LIST  OF  ANCIENT  MONUMENTS  TO  WHICH  ACT  APPLIES. 


SCOTLAND. 


Parish. 


Tlie  Bass  of  Inverury     .  -  -  - 

The  vitrified  fort  on  the  HUl  of  Noaih    - 
The  pillar  and  stone  aJt  Neivton^in-the  Garioeh  - 
The  circular  walled  structures  called  **  Edi/n's 

Hall,"  on  Cbckbum  Law. 
The  British  walled  settlement  enclosing  huts  at 

Harefaulds  in  Lauderdale. 
The  Dun  of  Domadilla  .... 
TJie  sculptured  stone  called  Suenos  Stone,  near 

Forres. 
The  cross  slab,  wi^  inscription,  in  the  church- 

yard  of  St.  Vigeans. 
The  British  fwts,  on  the  hiUs,  called  "  The 

Black  and  White  Catherthuns." 
A  group  of  remains  and  piUars,  on  a  haugh  at 

Olava  on  the  banks  of  me  Nairn. 
The  Pictish  Towers  at  Glenelg    -  -  - 

The  Cairns f  with  chambers  and  galleries  partially 

dilapidated. 
The  Catstane,  an  inscribed  piUar 


Aberdeenshire 


99 


>» 


Berwickshire  - 


i> 


Sutherlandshire 
Elgin  - 

Forfarshire     - 
Iwoemees 


Kirketidbrightahire 
Linlithgow 


Inverurie. 
Bhynie. 
Culsalmond, 
Dwise. 

Ladder. 

Durness. 
Bafford. 

St.  Vigeans. 

Menmuvr. 

Croy  and  Daleroea. 

CfUnelp. 
Minntgaff. 

Kirkliston, 

z2 
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The  Ring  of  Brogar  and  other  stone  piUars  at 

Stennis   in  Orkney,    and    the    neighbouring 

pillars. 
The  Chambered  mound  of  Maeshov^e 
The  stones  of  CaUemish  -  .  - 

The  Burgh  of  Clickanim 
The  PicHsh  tower  at  Mousa  in  Shetland 
The    inscribed    slab    standing  on  the  roadside 

leading,  from  Wigton  to  Whiihorn  and  about 

a  mile  from  Whithorn, 
Two  stories,  with  incised  crosses,  on  a  mound  in 

a  field  at  Laggangaim 
Tlie  pillars  at  Kirhmadrine        -  .  - 


OrJcney 


If 
Boss    ' 

Shetland 


Wigtonshire 


f  > 


i» 


Firth  and  Stennit. 


ft 


Uig. 
Sound. 
Dunrosmess. 
Whithorn, 


New  Luce. 
Sioneyhirk. 


LIST  OF  ANCIENT  MONUMENTS  TO  WHICH  ACT  APPLIES. 


lEELAND. 


BaroDT. 


The  earthem  enclosure  and  mounds  called 

the  Nava/n  Fort, 
Stone  monuments  and  groups  of  sepulchral 

cists  in  Olen  Maulin, 
Ths  earthem  and  stone  inclosure  Icnown 

as  Orianan  of  Aileach, 
The    earthem   inclosure    and    Cromlech 

called  the  CrianVs  Ring  near  Balhj' 

lessan. 
The  earthem  fort  at  Doumpatrick  (Dun- 

kdtair). 
Stone  structure  called  Staigue  Fort 
The  earthem  mound  at  Oreenmount 
The  stone  monument  at  Ballyna 
Cairns  and  stone  circles  at  Moytura 
The  tumuli,  New  Grange,  Knowth  and 

Bowth. 
The  earthworks  on  the  hill  of  Tara 
The  eartli/ivorks  at  Teltown  (Taitin) 
The  earthworks  ai  Wardstown  (Tlaghta) 
TJie  tivo  central  tum/uli  on  the  hUls  called 

Slieve  Na  Callia^h, 
The  Cairn  ai  Heapstoum  -  -  - 

Sepulchral  remains  at  Carrotvmore.     The 

cairn  called  Miscaun  Mave  or  Knock' 

narea. 
The    cave   containing    Ogham    inscribed 

stones  at  Drumloghan. 
The  stone  monwnent  called  the  Calstone 

aiid  the  cemetery  on  the  hill  of  Usnagh, 


Armagh 
Donegal 

'  Down 

Kerry 

ft 
Mayo 

tt 

Meath 


i» 


>> 


Mealh 


Sligo 


>> 


Waterford 
Westmeath 


Eglish  - 
Olencolumbkille 
Burt     - 
Drumbo 

Boumpairick    - 

Kilcrogham 
Kilsaran 
Kilmoremoy 
Cong    - 
Monknewion  and 

Bowth, 
Tara    - 
TeUown 
Aihboy  - 
Loughcrew 

!  Kilma^^allan     - 
Kilmacowen 

Stradbally 
Killare  - 


Armagh. 
Banagh. 
West  Innishowen. 
Upper  Casderea^i. 

Lecale, 

Dufikerron, 
Ardee. 
Tyrawly. 
KUmaine. 
Upper  Slanp. 

Skreen. 
Upper  KeVs. 
Lune. 
Fore, 

TirerrUL 
Curhury. 

Becies  vfiihani  i>rw». 
BaiJieanraUt. 
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Chap.  74. 
Post  Office  (Parcels)  Act,  1882. 


ABSTRACT  OF  THE  ENACTMENTS. 

1.  Short  title. 

2.  Bemuiieration  to  rulltvay  companies  for  carriage  of  parcels. 

3.  Services  to  he  rendered  by  railway  cornpa^iies, 

4.  Calculation  of  gross  receipts. 

5.  Fayments  to  Clearing  Committee. 

6.  Apportionment  of  amount  received  by  committee. 

7.  Conditions  as  to  conveyance  of  parcels  by  railway. 

8.  Arbitration  wider  Act. 

9.  Railway  companies  parties  to  arrangement  and  remuneration  to  company  iwt  party  to 

arrangement. 

10.  Application  of  law  upon  determination  of  arrangement  under  Hiis  Act. 

11.  Saving  of  existing  rights. 

12.  Mode  of  acting  by  Postmaster-General  and  Clearing  ConwiUtee. 

13.  Application  of  Act  to  steam  vessels. 

14.  Application  of  Customs  Acts  to  foreign  parcels 

15.  AppUcaiion  of  Act  to  Clvannd  Islands  and  Isle  of  Man. 

16.  Application  of  Post  Office  Acts. 

17.  Pf^nitions. 

Schedules. 


An  Act  to  amcud  the  Post  Office  Acts 
with  respect  to  the  Conveyance  of 
Parcels.  (18th  August  1882.) 

Whereas  the  Postmaster-General,  with  the 
consent  of  the  Treasury,  has  made  an  arrange- 
ment with  the  railway  companies  named  in 
the  First  Schedule  to  this  Act  whereby  the 
Postmaster-Greneral  will  pay  to  the  said  railway 
companies  and  such  other  railway  companies 
as  become  parties  to  the  arrangement  under 
this  Act  the  remuneration  to  railway  companies 
for  services  rendered  by  them  in  relation  to 
the  conveyance  of  parcels,  and  the  said  railway 
comx>anie8,  througn  the  medium  of  the  London 
Bail  way  Clearing  Committee,  will  apportion 
such  remuneration  among  the  different  railway 
companies,  and  such  remuneration  will  consist 
of  the  sums  herein-after  mentioned : 

And  whereas  the  Treasury  propose,  on  the 
representation  of  the  Fostmaster-Qeneral,  to 
make  regulations  in  pursuance  of  the  Acts 
relating  to  the  Post  Office  with  respect  to  the 
posting,  forwarding,  conveyance  and  delivery 
of  parcels,  and  to  provide  that  parcels  of  the 
weights  mentioned  in  the  Secona  Schedule  to 
this  Act  shall  be  carried  at  the  rates  in  that 
schedule  mentioned,  and  on  different  conditions 
from  ordinary  postal  packets  : 

And  whereas  it  is  expedient  to  make  the 
provisions  herein-after  appearing  respecting 
such  parcels  and  for  carrying  into  efllect  the 
said  arrangement : 


And  whereas  the  Bill  for  this  Act  has,  so 
far  as  the  same  affects  the  railway  companies 
named  in  the  First  Schedule  to  this  Act,  been 
assented  to  by  them  : 

Be  it  therefore  enacted  by  the  Queen*s  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows  : 

1.  This  Act  may  be  cited  as  the  Post  Office 
(Parcels)  Act,  1882. 

2.  In  the  event  of  any  regulations  being 
made  by  the  Treasury  in  pursuance  of  the  Post 
Office  Acts  and  providing  for  the  conveyance 
of  parcels  by  post  on  different  conditions  from 
ordinary  postal  packets,  the  following  pro- 
visions shall,  subject  to  the  provisions  of  this 
Act,  have  effect : 

(1.)  The  Postmaster-General  shall  from  time 
to  time  pay  to  the  railway  companies 
parties  to  the  arrangement  under  this  Act 
the  amount  herein-after  mentioned  as  the 
remuneration  of  all  railway  companies  in 
respect  of  the  conveyance  of  parcels  by 
such  companies,  and  the  amount  so  paid 
(in  this  Act  referred  to  as  the  railway 
remuneration)  shall  be  in  substitution  for 
any  other  remuneration  in  respect  of  the 
conveyance  of  such  parcels,  and  every 
railwav  company  shall  render  in  respect 
of  such  parcels  the  services  required  by 
this  Act,  and  shall  accept  the  said  payment 


358 


STATUTES  OF  THE  EEALM. 


[chap.  74 


in  full  satisfactiou  and  discharge  for  the 
said  seryices. 

(2.)  The  amount  of  the  railway  remuneration 
shall  be  eleycn-twentieth  parts  of  the  gross 
receipts  of  the  Postmaster-General  from 
such  of  the  said  parcels  as  are  conveyed 
by  railway ; 

Froyided  that  if  at  any  time  in  pursuance  of 
regulations  of  the  Treasury  the  weights  of 
or  rates  of  postage  for  parcels  differ  from 
those  mentioned  in  the  Second  Schedule 
to  this  Act,  the  railway  companies  parties 
to  the  arrangement  under  this  Act  may, 
by  notice  under  the  hand  of  the  secretary 
to  the  London  Eailway  Clearing  Com- 
mittee, require  a  reyision  of  the  amount 
of  the  railway  remuneration,  and  the 
amount  as  determined  on  such  reyision 
shall  be  substituted  for  the  above-men- 
tioned eleven-twentieth  parts  of  the  gross 
receipts,  subject  nevertheless,  in  the  event 
of  any  further  change  in  the  weights  of  or 
rates  of  postage  for  parcels,  to  another 
reyision  on  notice  requiring  the  same 
given  either  by  the  railway  companies  or 
by  the  Postmaster-Greneral,  and  so  on  from 
time  to  time. 

(3.)  In  the  case  of  a  revision  the  amount  of 
railway  remuneration  shall  be  a  sum  to 
be  paid  to  the  companies  collectively  in 
manner  provided  by  this  Act,  and  if  such 
amount  is  not  determined  by  agreement 
between  the  Postmaster-General  and  the 
railway  companies,  parties  to  the  arrange- 
ment under  this  Act,  the  amount  shall  be 
referred  to  arbitration  in  manner  provided 
by  this  Act. 

(4.)  The  provisions  of  this  section  (in  this 
Act  rererred  to  as  the  arrangement  under 
this  Act)  shall  continue  in  force  during  a 
period  of  twenty-one  years  next  after  the 
said  regulations  come  into  operation,  and 
thereafter  until  the  expiration  of  twelve 
months  notice  to  determine  the  same  given 
by  the  Postmaster-G«neral  on  the  one 
mde,  or  by  the  railway  companies  on  the 
other,  either  before  or  after  the  expiration 
of  the  said  twenty-one  years. 

8.  During  the  oontinuance  of  the  arrange- 
ment under  this  Act  the  railway  companies 
ahiJl  render  the  following  seryices : — 

(1.)  Bverf  railway  company  shall  convey  by 
any  train  by  wnich  passengers,  goods,  or 
parcels  are  conveyed  all  such  parcels  as 
may  be  tendered  for  conveyance  by  such 
train,  whether  such  parcels  be  under  the 

,  charge  of  a  person  appointed  by  the  Post- 
master-General or  not,  and  notwithstand- 
ing that  no  notice  has  been  given  to  the 


company  with  respect  to  the  convejanoe  of 
such  parcels : 

Provided  that  the  conveyance  of  parcels 
by  mail  and  express  trains  ^i^  be  umiteii 
so  as  not  to  anect  prejudicially  the  con- 
venient and  punctual  working  of  th(^ 
trains. 

(2.)  Every  railway  company  shall  afford  all 
reasonable  facilities  for  the  receipt  and 
delivery  of  the  sacks,  hampers,  boxes,  or 
other  receptacles  containing  the  pam.U 
at  any  of  their  stations  without  reqaihDg 
them  to  be  booked  or  interposing  acj 
other  delay,  and  shall  perform  the  serTii.^' 
of  transferring  such  sacks,  hampers,  boxt^. 
or  other  receptacles  to  and  from  the 
vehicles  of  the  Postmaster-General  at  tk' 
outwards  and  inwards  railway  statioDs. 

(3.)  Eveiy  railway  company  shall  codvct. 
free  of  charge,  but  in  a  maimer  col* 
venient  to  them  but  not  interfering  with 
his  custody  of  the  parcels,  any  servant  of 
the  Postmaster-General  appointed  to  take 
charge  of  the  parcels  daring  their  conrey- 
ance  by  railway;  but  if  such  pei^n 
during  the  conveyance  receives  any  injniy, 
and  the  company  pay  any  sum  for  damaevj 
or  costs  in  respect  of  such  injury,  or  on 
account  of  death  arising  from  such  injarj, 
the  Postmaster-G^nenu  shall  pay  to  tie 
company  one  half  of  such  sum,  but  if  the 
sum  is  paid  by  the  company  under  agTc«> 
ment  or  by  way  of  compromise  of  aoj 
claim,  the  Postmaster- General  shall  not 
be  liable  to  pay  one  half  unless  his  wntt*>ii 
cotisent  has  been  previously  given  to  the 
payment  of  such  som. 

(4.)  If  the  narcels  are  in  charge  of  a  pnon 
appointea  by  the  Postmaster-General  ereiy 
railway  company  shall  permit  suchpenon. 
if  he  thinks  fit,  by  himself  or  his  assis* 
tants,  to  deliver  and  receive  the  parcels  a: 
any  station  at  which  the  train  by  which 
the  sacks,  hampers,  boxes,  or  other  reoep* 
tacles  containing  the  parcels  are  intendei 
to  be  or  are  conveyed  is  appointed  to  stop 
and  during  the  time  bmited  for  sm 
stoppage,  but  nevertheless  shall,  if  re- 
quired b^  such  person,  assist  him  in 
transferring  the  sacks,  hampers,  boxes,  or 
other  receptacles  to  and  from  the  xehk\i& 
of  the  Postmaster-General. 

(5.)  Every  railway  company  shall,  if  the 
Postmaster-Cheneral  so  require,  proTidf  ii: 
every  train,  not  being  an  express  or  nuil 
train,  a  special  parcels  van  or  other  sepa- 
rate accommodation  for  sorting  parcels 
carried  by  such  train,  and  the  Postma&ttr- 
General  shall  pay  to  such  compaor  in 
respect  of  the  said  van  or  accommodation 
sucn  amount  as  may  be  agreed  on,  or. 
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of  difference,  be  determined  by 


'ceipts  of  the   Fostmaster- 
'^  conveyed  by  railway  for 


ot — 
^d  without  any  dednc- 
"y  cost  of  stamps,  or 

such    extra  charges 
ae  nsnal  rate  of  postage) 
u  time  to  time  fized  by  the 
.ions ;  and 
^clnde  the  rates  of  postage  which 
a    be    chargeable    for    Gtoyemment 
creels,  if  they  were  sent  by  private  per- 
sons, notwithstanding  that  the  same  may 
be  conveyed  without  being  stamped ;  and 
(d.)  As  reg^irds  foreign  parcels  shall  be  taken 
to  be  the  same  amount  as  would  have 
been  the  gross  receipts  of  the  Postmaster- 
Greneral  in  respect  of  such  parcels  if  they 
had  been    inland    parcels   of  the    same 
weight. 

5.  (1.)  The  Postmaster-General  shall  from 
time  to  time,  and  at  least  once  in  eveir  three 
months,  and,  within  seven  weeks  after  the 
expiration  of  the  period  to  which  such  accounts 
respectively  relate,  render  to  the  railway 
companieB  parties  to  the  arrangement  under 
this  Act,  through  the  medium  of  the  London 
Railway  Clearing  Committee,  such  accounts 
as  may  be  reasonably  necessary  to  show  the 
sums  due  to  railway  companies  in  respect  of 
railway  remuneration  under  this  Act,  and  shall 
keep  all  such  accounts  as  are  reasonably  neces- 
sary for  that  purpose,  and  shall  afford  reason- 
able inspection  thereof  to  the  secretary  to  the 
London  Railway  Clearing  Committee  on 
behalf  of  the  railway  companies,  and  shall  as 
soon  80  may  be,  ana  at  least  within  one  week 
after  the  delivery  of  the  account,  pay  to  the 
raUway  companies  through  the  medium  of  the 
said  committee  the  amount  appearing  Arom 
the  said  accounts  to  be  so  due,  and  may  pay 
the  same  out  of  the  moneys  for  the  time  being 
to  the  credit  of  the  Postmaster-General  at  the 
Bank  of  England;  but  such  payments  shall 
be  charged  in  the  accounts  of  the  Post  Office 
to  the  gross  receipts  in  respect  of  parcels. 

(2.)  The  receipt  of  the  secretary  to  the  Lon- 
don Railway  Ulearing  Committee  shall  be  a 
fall  discharge  for  all  sums  paid  by  the  Post- 
master-General in  respect  of  railway  remune- 
ration, and  the  Postmaster- General  shall  not 
be  required  to  take  any  part  in  or  otherwise  be 
responsible  for  the  division  amongst  the  railway 
companies  of  the  amount  so  paid. 

6.  (1.)  The  railway  companies  parties  to  the 


arrangement  under  this  Act  shall  from  time  to 
time  apportion  the  railway  remuneration  re- 
ceived from  the  Postmaster-General  among  all 
the  railway  companies  in  accordance  with  the 
provisions  set  forth  in  the  Third  Schedule  to 
this  Act,  which  provisions  shall  have  effect  as 
if  they  were  enacted  in  the  body  of  this  Act. 

(2.)  For  the  purpose  of  facilitating  such  appor- 
tionment the  Postmastcr-Greneralshidl  forone 
week  in  each  half  year  keep,  and  within  twenty- 
eight  days  thereafter  deliver  to  the  secretary 
to  the  London  Bailway  Clearing  Committee, 
records  of  the  number  of  the  parcels  conveyed 
by  railway  and  forwarded  from  the  different 
post  towns  in  the  United  Eangdom  during  the 
week  for  which  such  account  shall  be  so  kept. 

7.  During  the  continuance  of  the  arrange- 
ment under  this  Act  the  following  provisions 
shall  have  effect  with  reference  to  tne  parcels 
conveyed  for  the  Postmaster-General  by  railway 
companies : 

(1.)  He  shall  direct  his  officers  from  time  to 
time  to  distribute,  so  far  as  practicable,  the 
parcels  between  the  different  railways,  so 
that  the  expense  to  any  railway  company 
of  carrying  the  parcels  may,  with  due 
regard  to  the  public  convenience,  be  pro- 
portionate to  that  company's  share  of  the 
receipts  divisible  among  the  railway  com- 
panies under  this  Act : 

(2.)  He  shall  direct  his  officers  to  secure  so 
far  as  practicable  the  delivery  of  the  parcels 
at  the  outwards  railway  station  a  reason- 
able time  before  the  departure  of  the 
trains,  and  to  be  so  far  as  practicable  in 
attendance  at  the  inwards  station  to  meet 
on  arrival  any  train  by  which  parcels  are 
expected  to  arrive : 

(3.)  The  parcels  shall  be  placed  by  the  officers 
of  the  Postmaster-General  for  each  separate 
railway  station  in  sacks,  hampers,  Doxes, 
or  other  receptacles,  and  in  such  reason- 
ably convenient  manner  for  delivery  to  and 
for  transfer  and  conveyance  by  the  railway 
companies  as  the  Postmaster- General  may 
from  time  to  time  direct. 

(4.)  The  railway  companies  shall  not  be 
required  to  carry,  under  this  Act,  any  such 
explosive  or  dangerous  article  as  thev,  in- 
dependently of  this  Act,  for  the  time  oeing 
refuse  to  carry  as  a  parcel  by  passenger 
trains. 

(5.)  The  parcels  shall,  with  regard  to  seonrity 
and  compensation  for  loss  or  otherwise,  lie 
treated  as  letters  sent  by  post,  and  no 
company  shall  incur  or  oe  subject  to  any 
liability  in  respect  of  the  conveyance  or  loss 
of  or  damage  to  any  of  the  parcels,  but  the 
railway  companies  shaO  take  all  reaaonable 
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care  for  the  security  of  the  parcels  while 
under  their  charge. 

8.  Where  during  the  continuance  of  the 
arrangement  under  this  Act  the  amount  of 
railway  remuneration  or  other  matter  of  diffe- 
rence between  the  Postmaster- General  and  the 
railway  companies  parties  to  the  said  arrange- 
ment or  any  matter  of  difference  between  the 
Postmaster-General  and  any  single  railway 
company  or  any  company  or  person  or  persons 
owmng  any  steam  vessel  in  respect  of  any 
services  under  this  Act,  is  in  pursuance  of  this 
Act  referred  to  arbitration,  the  arbitration  shall 
be  in  accordance  with  the  Eailway  Companies 
Arbitration  Act,  1859,  and  the  Acts  amending 
the  same,  and  where  it  is  between  the  Post- 
master-General and  the  companies  parties  to 
the  arrangement  under  this  Act  shall  be  con- 
ducted in  like  manner  as  if  the  said  companies 
were  one  party  to  the  arbitration  on  the  one 
side  and  tne  Postmaster- General  were  a  com- 
pany party  to  the  arbitration  on  the  other  side, 
and  if  each  side  appoints  an  arbitrator,  one 
arbitrator  only  shall  be  appointed  on  behalf  of 
the  said  companies  under  the  hand  of  the 
secretary  to  the  Londoti  Bailway  Clearing 
Committee. 

9.  (1.)  The  folloTring  railway  companies  shall 
be  deemed  to  be  railway  companies  parties  to 
the  arrangement  under  this  Act : — 

(a.)  the  railway  companies  named  in    the 

First  Schedule  to  this  Act ;  and 
(h.)  every  railway  company  who  in  pursuance 
of  this  Act  elects  to  become  a  party  to  the 
arrangement  under  this  Act ;  and 
(c.)  as  regards  any  railway  authorised  after 
the  passing  of  this  Act,  the  railway  com- 
pany workmg  such  railway. 
(2.)  Any  railway  company  in    the    United 
Kingdom  not  being  one  of  the  parties  to  the 
arrangement  under  this  Act  may  serve  a  notice 
in  writing  and  under  seal  on  the  Postmaster- 
General,  and  on  the  secretary  to  the  London 
Bailway  Clearing  Committee,  expressing  the 
desire  of  such  company  to  become  one  of  the 
parties  to  the  arrangement  under  this  Act,  and 
upon  the  service  of  such  notice  the  company 
shall  be  deemed  to  have  elected  to  become  one 
of  the  parties  to  the  arrangement  under  this 
Act. 

(3.)  Any  railway  company  in  the  IJniled 
Kingdom  not  being  one  of  the  parties  to  the 
arrangement  under  this  Act  shall,  never- 
theless, when  required  by  the  Postmaster- 
General,  render  the  services  with  respect  to 
the  conveyance  of  parcels  which  are  required 
by  this  Act  to  be  rendered  by  railway  com- 
panies, and  shall  bo  entitled  us  remuneration 
tor  such  services  to  receive  from  the  railway 


companies  parties  to  the  arrangement  under 
this  Act  the  proper  proportion  of  the  railway 
remuneration,  and  if  a  difference  arises  with 
respect  to  the  amount  of  such  remuneration 
ana  is  not  determined  by  agreement  between 
such  company  and  the  railway  companies 
parties  to  the  arrangement  under  this  Act, 
acting  through  the  medium  of  the  London 
Eailway  Clearing  Committee,  the  difference 
shall  be  referred  to  arbitration ;  and  the  award 
on  such  arbitration  shall  determine  the  dif- 
ference and  the  amount  due  to  such  company 
in  respect  of  the  said  services,  and  such  amount 
shall  be  paid  out  of  the  railway  remuneration 
by  the  railway  companies  parties  to  the 
arrangement  under  this  Act : 

Provided  that  where  a  railway  company  is 
not  one  of  the  parties  to  the  arrangement 
under  this  Act,  nothing  in  this  section  shall 
authorise  the  Postmaster-General  to  reqaire 
such  company  to  carry  parcels  on  any  railway 
worked  by  such  company  on  which  the  com- 
pany does  not  carry  any  parcels  traffic  within 
the  meaning  of  the  Third  Schedule  to  this 
Act. 

(4.)  An  arbitration  under  this  section  shall 
be  conducted  in  accordance  with  the  Railway 
Companies  Arbitration  Act,  1859,  and  any  Act 
amending  the  same,  in  like  manner  as  if  the 
companies  parties  to  the  arrangement  under 
this  Act  were  one  party  to  the  arbitration,  bat 
the  arbitrator  shall,  on  application  under  the 
hand  of  the  secretaiy  to  the  London  Bailway 
Clearing  Committee,  be  appointed  by  the  Lord 
Chief  Justice  of  £nglana,  but  if  no  Bach 
application  is  made  and  each  side  appoints 
an  arbitrator,  one  arbitrator  only  shall  be 
appointed  on  behalf  of  the  companies  parties 
to  the  arrangement  under  this  Act  unaer  the 
hand  of  the  secretary  to  the  London  Bailway 
Clearing  Committee. 

10.  Upon  the  determination  of  the  arrange- 
ment under  this  Act  the  enactments  then  in 
force  in  relation  to  the  conveyance  of  other 
postal  packets  by  railway,  and  the  remunera- 
tion to  be  paid  for  the  services  of  the  railway 
companies  as  regards  such  conveyance,  and 
the  determination  of  such  remunera^tion  (in  the 
absence  of  agreement)  by  arbitration,  shall 
apply  in  the  case  of  parcels  in  like  manner  ae 
in  the  case  of  other  postal  packets. 

11.  Nothing  in  this  Act  shall  in  any  way 
prejudice  or  affect  on  the  one  hand  the  rights 
or  powers  of  any  railway  company,  either  in 
the  conveyance  of  parcels  for  the  public  on  the 
company's  own  account,  or  the  charges  or 
conaitions  to  be  made  or  imposed  in  respect  of 
such  conveyance,  or  on  the  other  huid  the 
right  of  the    Postmaster-G^netal   under  his 
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powers  with  respect  to  the  conveyance  of 
mails  by  railway,  and  every  company  shall  bo 
entitled  to  be  paid  for  all  services  in  respect  of 
the  conveyance  of  mails  other  than  parcels 
wholly  irrespective  of  and  without  reference  to 
the  provisions  of  this  Act. 

12.  (1.)  Every  agreement  under  this  Act  by 
the  Postmaster-General  shall,  in  accordance 
with  the  Post  Office  Acts,  be  made  with  the 
consent  of  the  Treasoiy. 

(2.)  Any  notice  or  doonment  required  for  the 
purposes  of  this  Act  to  be  served  on  the  Post- 
master-General may  be  served  by  the  delivery 
thereof  to  the  Postmaster-General  or  to  any  of 
the  secretaries  or  assistant  secretaries  to  the 
Post  Office,  or  by  sending  the  same  by  post 
addressed  to  the  Postmaster- General  at  the 
General  Post  Office. 

(3.)  For  any  purpose  connected  with  railway 
remuneration  in  pursuance  of  the  arrangement 
under  this  Act,  any  notice  or  document  to  be 
given  or  served  to,  on,  or  by  the  railway  com- 
panies parties  to  the  arrangement  under  this 
Act  shall  be  given  or  served  to,  on,  or  by  the 
secretary  to  the  London  Bailway  Clearing 
Committee,  and  the  railway  companies  parties 
to  the  arrangement  under  this  Act  may 
collectively  sue  and  be  sued  in  the  name  of  the 
said  secretary ;  and  during  the  continuance  of 
the  arrangement  under  this  Act,  the  Post- 
master-Greneral  in  dealinp^  (for  the  purposes  of 
railway  remuneration)  with  the  railway  com- 
panies parties  to  the  arrangement  under  this 
Act  may  deal  only  with  such  companies 
collectively  through  the  medium  of  the 
London  Kailway  Clearing  Committee,  and 
shall  not  be  required  to  deal,  as  regards  rail- 
way remuneration,  with  any  of  such  companies 
individually. 

(4.)  All  accounts  to  be  rendered  or  notices 
given  to  or  served  on  the  railway  companies 
with  reference  to  railway  remuneration  shall 
be  rendered,  given,  or  served  by  sending  the 
same  through  the  post  to,  or  leaving  the  same 
at,  the  office  of  the  London  Eailway  Clearing 
Committee,  addressed  to  the  secretary  to  such 
committee. 

13.  Where  any  railway  company  own  or 
work  any  steam  vessel,  the  provisions  con- 
tained in  this  Act  with  respect  to  the  con- 
veyance of  parcels  by  railway  shall,  so  far  as 
they  are  applicable,  extend  to  the  conveyance 
of  parcels  by  such  steam  vessels,  and  the 
expressions  in  this  Act  shall  be  construed 
accordingly ;  and  expressions  referring  to  rail- 
way stations  shall  refer  to  places  where  steam 
vessels  depart,  call,  or  arrive : 

Provided  that  where  any  such  steam  vessel 
carries  on  communication  between  a  port  in 


the  United  Kingdom  and  any  place  out  of  the 
United  Kingdom,  the  remuneration  for  services 
rendered  by  such  steam  vessel  in  respect  of 
the  convevance  of  parcels  shall  not  be  included 
in  the  railway  remuneration,  but  shall  be  such 
as  may  be  determined  by  agreement  between 
the  Postmaster-General  and  the  company 
owning  or  working  the  steam  vessel,  or  in 
case  of  difference  be  determined  by  arbitration, 
and  the  amount  so  determined  shall  be  paid 
direct  to  the  company,  and  the  parcels  con- 
veyed by  such  steam  vessel  shall  not,  in  respect 
of  that  conveyance,  be  deemed  to  be  parcels 
conveyed  by  railway. 

Where  any  steam  vessel  carries  on  regular 
communication  between  a  port  in  the  United 
Eangdom  and  any  other  port  or  place  within 
the  United  Kingdom,  or  is  a  home-trade  ship 
as  defined  by  the  Merchant  Shipping  Act, 
1854,  and  such  steam  vessel  is  neither  owned 
nor  worked  by  any  railway  company,  the  com- 
pany or  person  or  persons  bv  whom  such  steam 
vessel  is  owned  or  worked  shall,  from  and  after 
the  passing  of  this  Act,  be  bound  to  convey 
parcels ;  and  the  remuneration  due  for  the 
services  rendered  by  such  steam  vessel,  in 
respect  of  the  conveyance  of  parcels,  shall  be 
determined  by  agreement  between  the  Post- 
master-General and  the  company  or  person  or 
persons  owning  or  working  such  steam  vessel, 
or  in  case  of  difference  such  remuneration 
shall  be  determined  by  arbitration,  and  the 
amount  so  determined  shall  be  paid  direct  to 
such  company  or  person  or  persons,  and  the 
parcels  conveyed  by  such  steam  vessel  shall 
not  in  respect  of  that  conveyance  be  deemed  to 
be  parcels  conveyed  by  railway. 

14.  (1.)  Subject  to  any  exceptions  and  modi- 
fications made  by  regulations  under  this  section 
the  provisions  of  the  Acts  for  the  time  being 
in  force  relating  to  the  Customs  (in  this  Act 
referred  to  as  Customs  enactments)  shall  apply 
to  goods  contained  in  foreign  parcels,  in  like 
manner,  so  far  as  is  consistent  with  the  tenor 
thereof,  as  they  apply  to  any  other  goods; 
and  persons  may  be  punished  for  offences 
against  the  said  enactments,  and  goods  may 
be  examined,  seized,  and  forfeited,  and  the 
officers  examining  and  seizing  them  shall  be 
protected,  and  legal  proceedings  in  relation  to 
the  matters  aforesaid  may  be  taken,  accordingly 
under  the  said  enactments. 

(2.)  The  Treasury,  on  the  recommendation 
of  the  Commissioners  of  Cnstoms  and  the 
Postmaster-General,  may  from  time  to  time 
make,  and,  when  made,  revoke  and  vary, 
regulations  for  the  purpose  of  modifying  or 
excepting  the  application  of  any  of  the  Cus- 
toms enactments  to  foreign  parcels,  and  for 
the  purpose  of  securing,  in  the  case  of  such 
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parcels,  the  observance  of  the  Cnstoms  enact* 
ments,  and  for  enabling  the  officers  of  the  Post 
Office  to  perform,  for  the  purpose  of  those 
enactments  and  otherwise,  all  or  any  of  the 
duties  of  the  importer  and  exporter,  and  for 
carrying  into  effect  any  treaty,  convention,  or 
arrangement  with  any  foreign  State  or  the 
government  of  ahy  British  possession  with 
reference  to  foreign  parcels,  and  for  punishing 
any  contravention  of  the  Customs  enactments 
or  of  the  regulations  under  this  section. 

(3.)  The  Postmaster- General  shall  have  the 
same  right  of  recovering  any  sums  paid,  in 
pursuance  of  the  Customs  enactments  or  other- 
wise under  the  said  regulations,  in  respect  of 
any  foreign  parcel,  as  he  would  have  if  tne  sum 
so  paid  were  a  rate  of  postage. 

(4.)  A  contravention  of  uie  regulations  in 
force  under  this  section  shall  be  deemed  to  be 
a  contravention  of  the  Customs  enactments, 
and  shall  involve  accordingly  the  like  punish- 
ment of  persons  guilty  thereof,  and  tne  like 
forfeiture  of  goods. 

15.  This  Act  shall  apply  to  the  Channel 
Islands  and  Isle  of  Man  as  if  they  were  part  of 
the  United  Kingdom,  subject  to  the  following 
provisions : — 

(1.)  Save  as  provided  by  regulations  made 
under  this  section,  it  shall  not  be  lawful,, 
by  means  of  any  inland  parcel,  to  export 
or  remove  from  the  Channel  Islands  or 
Isle  of  Man,  or  import  or  bring  into  the 
United  Kingdom,  or  to  export  or  remove 
from  the  t^ited  Kingdom  or  import  or 
bring  into  the  Channel  Islands  or  Isle  of 
Man,  any  goods  on  the  exportation,  im- 
portation, removal,  or  bringing  in  of  which 
there  is  for  the  time  being  any  prohibition 
or  restriction,  or  any  Customs  duty  pay- 
able. 
(2.)  Begulations  under  this  section  may  be 
made  for  permitting  and  reg^ating  the 
exportation,  importation,  removal,  or 
brmging  in  of  any  such  goods  as  above 
mentioned,  to  the  extent  provided  by  the 
regulations. 
(3.)  Subject  to  any  exceptions  or  modifica- 
tions made  by  the  regulations  under  this 
section,  the  provisions  of  this  Act  with 
respect  to  the  application  of  the  Customs 
enactments  to  foreign  parcels  shall  apply 
in  like  manner  as  if  the  inland  parcels 
sent  between  the  United  Kingdom,  Channel 
Islands,  and  the  Isle  of  Man  were  foreign 
parcels,  and  for  the  purpose  of  such  appli- 
cation any  goods  for  the  time  being  pro- 


hibited by  this  section  from  being  imported, 
exported,  brought  in,  or  removed  snail  be 
deemed  to  be  bo  prohibited  by  the  said 
Customs  enactments. 

(4.)  The  Treasury  may  from  time  to  time, 
on  the  recommendation  of  the  Commis- 
sioners of  Customs  and  the  Postmaster- 
Greneral,  make,  and,  when  made,  revoke 
and  vary,  regulations  for  carrying  into 
effect  this  section. 

(5.)  All  laws  of  those  islands  punishing 
offences  committed  in  relation  to  post 
letters  or  post  letter  bags  shall  apply  as 
if  parcels  were  post  letters,  and  sacks, 
hampers,  boxes,  and  other  receptacles  con- 
taining parcels  were  post  letter  bags. 

16.  This  Act  shall  be  deemed  to  be  a  Post 
Office  Act  within  the  meaning  of  the  Post 
Office  (Offences)  Act,  1637,  and,  subject  to  die 
provisions  of  this  Act,  the  Post  Offioe  Acts 
shall  apply  to  parcels  within  the  meaning  of 
this  Act  in  like  manner  as  they  apply  to  other 
postal  packets. 

17.  In  this  Act,  unless  the  context  otherwise 
requires — 

The  escpression  ''British  possession''  does 
not  include  the  Channel  Islands  or  the 
Isle  of  Man,  bat  includes  all  other  terri- 
tories and  places  forming  part  of  Her 
Majesty's  dominions. 

The  expression  '*  parcel"  means  all  such 
postal  packets  as  by  the  regulations  of  the 
Treasury  made  in  pursuance  of  the  Post 
Office  Acts  are  defined  to  be  parcels : 

The  expression  *' inland  parcels"  means 
parcels  posted  within  the  United  Kingdom 
and  addressed  to  some  place  in  the  United 
Kingdom  : 

The  expression  "  foreigpa  parcels "  means 
parcels  either  posted  in  the  United  King- 
dom and  sent  to  a  place  oat  of  the  Unit^ 
Kingdom,  or  posted  in  a  place  out  of  the 
United  Kingdom,  and  sent  to  a  place  in  the 
United  Kingdom,  or  in  transit  through  the 
United  Kingdom  to  a  place  out  of  the 
United  Kingdom : 

The  expression  "  railway  company  "  means 
any  person  or  body  of  persons  corporate 
or  uninoorporate  working  a  railway  : 

The  expression  "  Treasury  "  means  the  Com- 
missioners of  Her  Majesty's  IVeasnry: 

The  expression  "  London  Eailway  Clearing 
Committee "  means  the  Clearing  Com- 
mittee mentioned  in  the  Bsilway  Clearing 
Act,  1860. 
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Eailwat  Coufakies  Pabties  to  Arbanoemekt. 

Aylesbury  and  Buckingham. 

Londonderry  and  Lough  Swilly. 

Balljcastle. 

Lynn  and  Fakenham. 

Ballymena  and  Lame. 

Macclesfield  Committee. 

Belfast  and  County  Down. 

Manchester  and  Milford. 

Belfast  and  Northern  Counties. 

Manchester,  Sheffield,  and  Lincolnshire. 

Belfast,  Holywood,  and  Bangor. 

Manchester,  South  Junction,  and  Altrincham. 

Bishop's  Castle. 

Maryport  and  Carlisle. 

Brecon  and  Merthyr  Tydvil  Junction. 

Midland. 

Bristol  Port  Eailway  and  Pier. 

Midland  Great  Western  of  Ireland. 

Caledonian. 

Mid  Wales. 

Cambrian. 

Neath  and  Brecon. 

Central  Wales  and  Carmarthen  Junction. 

Newry,  Warrenpoint,  and  Rostrevor. 

Cheshire  Lines  Committee. 

Northampton  and  Banbury  Junction. 

City  of  Glasgow  Union. 

North  British. 

Cleator  and  Workington  Junction. 

North-eastern. 

Cockermouth,  Keswick,  and  Penrith. 

North  London. 

Colne  Valley  and  Halstead. 

North  Staffordshire. 

Cork  and  Bandon. 

Oldham,    Ashton  -  under  -  Lyne,    and    Guide 

Cork,  Blackrock,  and  Passage. 

Bridge  Junction. 

Cornwall,  the  lessees  of. 

Pembroke  and  Tenby. 

Dublin,  Wicklow,  and  Wexford. 

Portpatrick. 

East  and  West  Junction. 

Preston  and  Wyre,  the  lessees  of. 

Fleetwood,  Preston^  and  West  Biding. 

Ehymney. 

Finn  Valley. 

Severn  and  Wye  and  Severn  Bridge. 

Furness. 

Sheffield   and   Midland    Railway  Company's 

GarstAng  and  Knotend. 

Committee. 

Glasgow  and  South-western. 

Sligo,  Leitrim,  and  Northern  Counties. 

Great  Eastern. 

South-eastern. 

Great  North  of  Scotland. 

Southwold. 

Great  Northern. 

Swindon,  Marlborough,  and  Andover. 

Great  Northern,  Lreland. 

TaffVale. 

Great  Southern  and  Western  of  Lreland. 

Tendring  Hundred. 

Great  Western. 

Waterford  and  Central  L'eland. 

Gwendraeth  Valleys. 

Waterford  and  Limerick. 

Highland. 

Waterford  and  Tramore. 

Tjancashire  and  Yorkshire. 

Waterford,  Dungarvan,  and  Lismore. 
Watlington  and  Prince's  Risborough. 

Liskeard  and  Caradon. 

London  and  North-western. 

West  Lancashire. 

London  and  South-western. 

West  Riding  and  Grimsby. 

London,  Brighton,  and  South  Coast. 

Wigtownshire. 

London,  Chatham,  and  Dover. 

Wrexham,  Mold,  and  Connah's  Quay. 

London,  Tilbury,  and  Southend. 

SECOND 

SCHEDULE. 

Weights  and  1 

^ATES  OF  PajBLCRT.8. 

For  an  Inland  Parcel  of  a  Weigl 

It 

The  rate  of  Postage  flhall  be 

1 

Not  exceeding  1  lb. 

Exceeding  1  Id.  and  not  exceeding  3  lbs.  • 

< 

Sd. 

6d, 

Exceeding  3  lbs.  and  not  exceeding  5  lbs. 

9d, 

Exceeding  5  lbs.  and  not  exceeding  7  lbs. 

Is. 
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ArPOBTIOKMENT  AMONG  THE  BaILWAY  CoMFANIES. 


1.  All  sums  paid  by  tho  Postmaster-General 
under  this  Act  to  the  railway  companies 
parties  to  the  arrangements  under  this  Act 
shall  be  apportioned  amongst  the  railway  com- 
panies entitled  to  share  therein  by  the  London 
Railway  Clearing  Committee  half-yearly  up  to 
the  thirtieth  day  of  June  and  the  thirty-first 
day  of  December  in  each  year,  or  to  such  other 
half-yearly  days  as  the  parcels  accounts  between 
the  companies  may  for  the  time  being  be  made 
up  by  the  London  Bailway  Clearing  Com- 
mittee. 

2.  The  share  of  each  railway  company  shall 
bear  the  same  ratio  to  the  whole  sum  divisible 
as  that  company's  gross  receipts  from  local  and 
through  parcels  traffic  for  each  half-yearly 
period  bear  to  the  gross  receipts  from  local 
and  through  parcels  traffic  of  all  the  com- 
panies for  the  same  period :  Provided  that 
where  upon  an  arbibration  with  any  company 
not  a  party  to  the  arrangement  under  this  Act 
any  sum  is  awarded  to  bo  paid  to  such  com- 
pany, such  sum  shall  be  so  paid  in  lieu  of  the 
share  ascertained  as  aforesaid. 

Each  company  shall  render  to  the  London 
Bailway  Clearing  Committee  the  necessary 
returns  of  their  parcels  traffic  certified  by  their 
accountant,  such  returns  to  be  subject  to  audit 
and  inspection  of  books  by  the  London  Bailway 
Clearing  Committee. 

3.  If  at  any  time  after  the  expiration  of  three 
years  from  the  passing  of  this  Act,  or  if  at  any 
time  in  pursuance  of  regulations  of  the  Trea- 
sury the  weights  or  rates  of  postage  for  parcels 
difi^r  from  those  mentioned  in  the  Second 
Schedule  to  this  Act,  any  one  or  more  of  the 
companies  consider  that  the  apportionment  of 
the  receipts  from  parcels  traffic  above  provided 
by  this  Act  (herein -after  called  "  the  pre- 
"  scribed  apportionment ")  is  inequitable ,  such 
company  or  companies  (without  prejudice  to 
any  right  conferred  by  this  Act  on  a  company 
not  represented  by  the  committee)  may  forward 
to  the  London  Bailway  Clearing  Committee  a 
statement  in  writing  of  the  grounds  of  objec- 
tion to  the  prescribed  apportionment,  and 
thereupon  the  following  provisions  shall  have 
effect  : 

(a.)  The  secretary  to  the  London  Bailway 
Clearing  Committee  shall  convene  a  special 
meeting  of  the  general  managers  of  the 
railway  companies  parties  to  the  arrange- 
ment under  this  Act  (herein-after  called 
"the  conference")  for  the  purpose  of 
taking  such  statement  into  consideration, 
and  shall  give  not  less  than  fourteen  days 
notice  of  such  special  meeting. 


(5.)  The  conference  shall  at  such  special 
meeting  take  tho  said  statement  into  con- 
sideration and  determine  by  a  majority 
of  its  members  present  at  such  meeting 
whether  a  prim&  facie  case  has  been 
shown  for  altering  the  prescribed  appor- 
tionment. 

(c )  If  the  conference  determine  that  a  primA 
facie  case  has  not  been  shown  for  altering 
the  prescribed  apportionment  no  further 
proceedings  shall  be  taken,  and  the  pre- 
scribed apportionment  shall  continue  in 
force  until  further  complaint  be  made 
under  this  article. 

(d,)  If  the  conference  determine  that  a 
prim&  facie  case  has  been  shown  for 
altering  the  prescribed  apportionment,  it 
shall  proceed  either  at  such  meeting  or 
any  adjournment  or  adjournments  thereof, 
or  at  any  other  meeting  specially  convened 
for  the  purpose  as  herein-before  provided, 
to  consider  a  fair  and  equitable  revision  of 
the  prescribed  apportionment. 

(e.)  The  conference  may  by  a  majority  of  its 
members  present  at  any  such  meeting 
and  representing  companies  whose  aggre- 
gate snare  capital  is  for  tho  time  being 
not  less  than  three  fourths  of  the  aggre- 
gate share  capital  represented  at  such 
meeting  determine  upon  a  revision  of  tbe 
prescribed  apportionment. 

(/.)  If  the  conference,  for  the  space  of  three 
months  after  they  have  decided  that  a 
prim&  facie  case  for  revision  has  been 
shown,  fail  to  determine  by  the  requisite 
majority  upon  a  revision  of  the  prescribed 
apportionment,  then  the  question  of  re- 
vising the  prescribed  apportionment  shall 
be  referred  to  an  arbitrator  appointed 
under  this  schedule,  who  shall  have  power 
to  determine  whether  any,  and  if  any, 
what  revision  of  the  prescribed  apportion- 
ment is  required  to  remedy  any  inequality 
or  injustice  which  may  in  his  opinion  be 
established  upon  due  inquiry  before  him. 

{g.)  The  conference  or  the  arbitrator  shall, 
in  considering  a  revision  of  the  prescribed 
apportionment,  have  power  to  deal  with 
any  complaint  of  inequality  or  injustice 
which  may  be  submitted  to  them  or  him 
by  any  of  the  companies,  and  may  adopt 
in  revising  the  prescribed  apportionment 
such  basis  of  division  or  sucn  data  as  to 
them  or  him  shall  seem  just. 
(h.)  Any  decision  of  the  conference  or  of  the 
arbitrator  shall  bo  final  and  conclnsire 
upon  the  companies,  and  shall,  unless  any 
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further  alteration  is  made  in  the  weights 
and  rates  of  postage  of  the  parcels  in 
pursuance  of  regulations  of  the  Treasury, 
continue  in  force  for  the  period  of  three 
years  and  thereafter  until  any  further 
complaint  shall  be  made  under  this  enact- 
ment. 

(i*.)  The  selection  by  the  Postmaster-General 
of  any  route  or  routes  for  the  transmission 
of  parcels  in  preference  to  any  competing 
route  or  routes  shall  in  no  case  be  a 
reason  for  revising  the  prescribed  appor- 
tionment. 

4.  Parcels  traffic  for  the  purposes  of  the 
apportionment  shall  (unless  and  till  otherwise 
determined  by  the  conference,  who  shall  haye 
power  to  add  to  or  take  from  the  following 
list  of  excepted  articles,)  include  all  such 
traffic  as  according  to  the  practice  for  the 
time  being  of  the  London  Bailway  Clearing 
Committee  is  included  in  that  expression, 
except — 

Mails,  other  than  parcels ;  fish,  meat,  and 
poultry  for  marKets  ;    milk ;    carriages ; 


cattle,  horses,  dogs,  and  other  animals; 
corpses ;  and  specie. 

5.  The  conference  shall  have  power  from 
time  to  time  to  make  and,  if  necessary,  to 
revoke  and  alter  all  such  rules  and  regulations 
as  may  be  necessary  for  the  purpose  of  giving 
full  effect  to  this  Act  with  respect  to — 

(a.)  The  forms  to  be  used  by  the  companies 
in  dealing  with  parcels  traffic  as  above 
defined ; 
Qf.)  The  returns  to  be  made  by  the  com- 
panies for  the  purposes  of  this  Act ; 
(c.)  The  verification  of  any  such  returns ;  and 
(d.)  Any  matters  of  detail  necessary  or  pro- 
per for  carrying  this  schedule  into  effect ; 
and  all  such  rules  and  regulations  shall  be 
binding  on  the  companies. 

6.  The  arbitrator  to  determine  any  question 
between  the  companies  under  the  provisions 
of  this  schedule  shall  be  appointed  when  such 

Suestion  arises  by  the  Lord  Chief  Justice  of 
'ngland,  on  the  application  of  the  London 
Bailway  Clearing  CommiUee,  and  the  Railway 
Companies  Arbitration  Act,  1859,  shall  apply 
to  any  such  arbitration. 


Chap.  75. 
Married  WomerCs  Property  Act,  1882. 


ABSPTRACT  OP  THE  ENACTMENTS. 

1 .  Mairied  woman  to  he  capable  of  holding  property  and  of  eontraciing  as  a  fpm/i  sole, 

2.  Froperly  of  a  woman  married  after  the  Act  to  he  held  hy  her  as  a  feme  sole. 

3.  Loans  by  wife  to  husband. 

4.  Execviion  of  general  power, 

5.  Property  acquired  after  the  Act  by  a  woman  m>arried  before  the  Act  to  he  held  liy  her  as  a  feme 

sole. 

6.  As  to  stock.  Sec.  to  which  a  married  woman  is  entiUed. 

7.  As  to  stock,  ifc.  to  be  transferred,  3fc.  to  a  married  woman. 

8.  Investments  in  joint  names  of  married  women  and  others. 

9.  As  to  stock,  Sfc.  standing  in  the  joint  names  of  a  m^irried  woman  and  others. 

10.  Fraudulent  investments  with  money  of  husband. 

11.  Moneys  payable  under  policy  of  assurance  not  to  form  part  of  estaie  of  the  insured. 

12.  Remedies  of  married  woman  for  protection  and  security  of  separate  property. 

13.  Wife*s  ante-nuptial  debts  and  liabilities. 

14.  Husband  to  be  liable  for  his  wife's  debts  contracted  before  marriage  to  a  certain  egde^it. 

15.  Suits  for  ante-nuptial  liabilities. 

16.  Act  of  wife  liable  to  criminal  proceedings. 

17.  Questions  between  husband  and  wife  as  to  property  to  be  decided  in  a  s^^mmary  tray, 

18.  Married  woman  as  an  executrix  or  trustee. 

19.  Saving  of  existing  settlements,  and  the  power  to  make  future  settlements. 

20.  Married  woman  to  be  liable  to  the  parish  for  the  mainteruanee  of  her  hwband. 

21.  Married  woman  to  be  liable  to  the  parish  for  the  'maintenance  of  her  children. 
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22.  Repeal  of  33  ^  34  Vict.  c.  93. ;  37  ^  38  Vict.  c.  60. 

23.  Legal  representative  of  married  woinan, 

24.  Interpretation  of  terms, 

25.  Com/mencement  of  Act. 

26.  Extent  of  Act. 

27.  Short  me. 


An  Act  to  consolidate  and  amend  the 
Acts  relating  to  the  Property  of  Mar- 
ried Women.         (18th  August  1882.) 

Whereas  it  is  expedient  to  consolidate  and 
amend  the  Act  of  the  thirty-third  and  thirty- 
fourth  Victoria,  chapter  ninety-three,  intituled 
"  The  Married  Women's  Property  Act,  1870," 
and  the  Act  of  the  thirty-seventh  and  thirty- 
eighth  Victoria,  chapter  fi^,  intituled  **An 
Act  to  amend  the  Married  Women's  Property 
Act  (1870) " : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembledi 
and  by  the  authority  of  the  same,  as  follows  : 

1.  (1.)  A  married  woman  shall,  in  accordance 
with  the  provisions  of  this  Act,  be  capable  of 
acquiring,  holding,  and  disposing  by  will  or 
otherwise,  of  any  real  or  personal  property  as 
her  separate  property,  in  the  same  manner  as 
if  she  were  a  feme  sole,  without  the  intervention 
of  any  trustee. 

(2.)  A  married  woman  shall  be  capable  of 
entering  into  and  rendering  herself  liable  in 
respect  of  and  to  the  extent  of  her  separate 
property  on  any  contract,  and  of  suing  and 
Deing  sued,  eitner  in  contract  or  in  tort,  or 
otherwise,  in  all  respects  as  if  she  were  a  feme 
sole,  and  her  husband  need  not  be  joined  with 
her  as  plaintiff  or  defendant,  or  be  made  a 
party  to  any  action  or  other  legal  proceeding 
brought  by  or  taken  against  Her;  and  any 
damages  or  costs  recovered  by  her  in  any  sucn 
action  or  proceeding  shall  be  her  separate 
property ;  and  any  damages  or  costs  recovered 
against  her  in  any  such  action  or  proceeding 
shall  be  payable  out  of  her  separate  property, 
and  not  otherwise. 

(3.)  Every  contract  entered  into  by  a  married 
woman  shall  be  deemed  to  be  a  contract 
entered  into  by  her  with  respect  to  and  to  bind 
her  separate  property,  unless  the  contrary  be 
shown. 

(4.)  Every  contract  entered  into  by  a  married 
woman  witn  respect  to  and  to  bind  her  separate 
property  shall  bind  not  only  the. separate  pro- 
perty wnich  she  is  possessed  of  or  entitled  to  at 
the  date  of  the  contract,  but  also  all  separate 
proper^  which  she  may  thereafter  acquire. 

(5.)  Every  married  woman    carrying  on  a 


trade  separately  from  her  husband  shall,  in 
respect  of  her  separate  property,  be  subject  to 
the  bankruptcy  laws  in  the  same  way  as  if  she 
were  a  feme  sole. 

2.  Every  woman  who  marries  after  the  com* 
mencement  of  this  Act  shall  be  entitled  to  have 
and  to  hold  as  her  separate  property  and  to 
dispose  of  in  manner  aforesaid  all  real  and  per- 
sonal property  which  shall,  belong  to  ber  at  the 
time  of  marriage,  or  shall  be  acquired  hy  or 
devolve  upon  her  after  marriage,  including  an? 
wages,  earnings,  money,  and  property  gained 
or  acquired  by  her  in  any  employment,  trade, 
or  occupation,  in  which  she  is  engaged,  or 
which  she  carries  on  separately  from  her  hus- 
band, or  by  the  exercise  of  any  literary,  artistic, 
or  scientific  skill. 

3.  Any  money  or  other  estate  of  the  wife 
lent  or  entrusted  by  her  to  her  huaband  for  the 

Eurpose  of  any  trade  or  business  carried  on  by 
im,  or  otherwise,  shall  be  treated  as  assets  oi 
her  husband's  estate  in  case  of  his  bankraptcr, 
under  reservation  of  the  wife's  claim  to  a  diri- 
dend  as  a  creditor  for  the  amount  or  value  of 
such  money  or  other  estate  after,  but  not  before, 
all  claims  of  the  other  creditors  of  the  husband 
for  v^uable  consideration  in  money  or  money's 
worth  have  been  satisfied. 

4.  The  execution  of  a  general  power  by  will 
by  a  married  woman  shall  have  the  effect  of 
making  the  property  appointed  liable  far  her 
debts  and  other  liabilities  in  the  same  mans^ 
as  her  separate  estate  is  made  liable  under  this 
Act. 

5.  Every  woman  married  before  the  com- 
mencement of  this  Act  shall  be  entitled  to  hare 
and  to  hold  and  to  dispose  of  in  manner  afore- 
said as  her  separate  property  all  real  and 
personal  property,  ber  title  to  which,  whetiier 
vested  or  contingent,  and  whether  in  posses- 
sion, reversion,  or  remainder,  shall  accnie  after 
the  commencement  of  this  Act,  including  any 
wi^s,  earnings,  money »  and  prcmerty  «) 
gained  or  acqu&ed  by  her  as  aforesaia. 

6.  All  deposits  in  any  nost  office  or  other 
savings  bank,  or  in  any  otner  bank,  all  annni- 
ties  granted  by  the  Commissioners  for  the 
Beduction  of  the  National  Debt  or  by  any  other 
person,  and  all  sums  forming  part  of  tbepablic 
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stocks  or  funds,  or  of  any  other  stocks  or  frinds 
transferable  in  the  books  of  the  Grovemor  and 
Companj  of  the  Bank  of  England,  or  of  any 
other  bank,  which  at  the  commencement  of 
this  Act  are  standing  in  the  sole  name  of  a 
married  woman,  and  all  shares,  stock,  deben- 
tures, debenture  stock,  or  other  interests  of  or 
in  any  corporation,  company,  or  public  body, 
municipal,  commercial,  or  otherwise,  or  of  or 
in  any  industrial,  provident,  friendly,  benefit, 
building,  or  loan  society,  which  at  the  com- 
mencement of  this  Act  are  standing  in  her 
name,  shall  be  deemed,  unless  and  until  the 
contrary  be  shown,  to  be  the  separate  property 
of  such  married  woman ;  and  the  fact  that  any 
such  deposit,  annuity,  sum  forming  part  of  the 
public  stocks  or  funds,  or  of  any  other  stocks 
or  funds  transferable  in  the  books  of  the 
GoYemor  and  Company  of  the  Bank  of  England 
or  of  any  other  bank,  share,  stock,  debenture, 
debenture  stock,  or  other  interest  as  aforesaid, 
is  standing  in  the  sole  name  of  a  married 
woman,  shall  be  sufficient  prim&  facie  evidence 
that  she  is  beneficially  entitled  thereto  for  her 
separate  use,  so  a«  to  authorise  and  empower 
her  to  receive  or  transfer  the  same,  and  to 
receive  the  dividends,  interest,  and  profits 
thereof,  without  the  concurrence  of  her  hus- 
band, and  to  indemnify  the  Fostmaster-Greneral, 
the  Commissioners  for  the  Reduction  of  the 
National  Debt,  the  Governor  and  Company  of 
the  Bank  of  England,  the  Governor  and  Com- 
pany of  the  Bank  of  Lreland,  and  all  directors, 
managers,  and  trustees  of  everv  such  bank, 
corporation,  company,  public  body,  or  society 
as  aforesaid,  in  respect  thereof. 

7.  All  sums  forming  part  of  the  public  stocks 
or  funds,  or  of  anv  other  stocks  or  funds  trans- 
ferable in  the  books  of  the  Bank  of  England  or 
of  any  other  bank,  and  all  such  deposits  and 
annuities  respectively  as  are  mentioned  in  the 
last  preceding  sections,  and  all  shares,  stock, 
debentures,  debenture  stock,  and  other  interests 
of  or  in  any  such  corporation,  company,  public 
body,  or  society  as  aforesaid,  which  after  the 
commencement  of  this  Act  shall  be  allotted  to 
or  placed,  registered,  or  transferred  in  or  into 
or  made  to  stand  in  the  sole  name  of  any 
married  woman  shall  be  deemed,  unless  and 
until  the  contrary  be  shown,  to  be  her  separate 
property,  in  respect  of  wluch  so  far  as  any 
liability  may  be  incident  thereto  her  separate 
estate  shall  alone  be  liable,  whether  the  same 
shall  be  so  expressed  in  the  document  whereby 
her  title  to  the  same  is  created  or  certified,  or 
in  the  books  or  register  wherein  her  title  is 
entered  or  recorded,  or  not. 

Provided  always,  that  nothing  in  this  Act 
shall  require  or  authorise  any  corporation  or 
joint  stcxsk  company  to  admit  any  married 


woman  to  be  a  holder  of  any  shares  or  stock 
therein  to  which  any  liability  may  be  incident, 
contrary  to  the  provisions  of  any  Act  of  Parlia- 
ment, charter,  byelaw,  articles  of  association,  or 
deed  of  settlement  regulating  such  corporation 
or  company. 

8.  All  the  provisions  herein-before  contained 
as  to  deposits  in  any  post  office  or  other  savings 
bank,  or  in  any  other  bank,  annuities  granted 
by  the  Commissioners  for  the  Seduction  of  the 
National  Debt  or  by  any  other  jyerson,  sums 
forming  part  of  the  public  stocks'  or  funds,  or 
of  any  other  stocks  or  funds  transferable  in  the 
books  of  the  Bank  of  England  or  of  any  other 
bank,  shares,  stock,  debentures,  debenture 
stock,  or  other  interests  of  or  in  any  such  cor- 
poration, company,  public  body,  or  society  as 
aforesaid  respectively,  which  at  the  commence- 
ment of  this  Act  shall  be  standing  in  the  sole 
name  of  a  married  woman,  or  which,  after  that 
time,  shall  be  allotted  to,  or  placed,  registered^, 
or  transferred  to  or  into,  or  made  to  stand  in, 
the  sole  name  of  a  married  woman,  shaU  re- 
spectively extend  and  apply,  so  far  as  relates  to 
the  estate,  right,  title,  or  mterest  of  the  married 
woman,  to  any  of  the  particulars  aforesaid 
which,  at  the  commencement  of  this  Act,  or  at 
any  time  afterwards,  shall  be  standing  in,  or 
shall  be  allotted  to,  placed,  registered,  or 
transferred  to  or  into,  or  made  to  stand  in,  the 
name  of  any  married  woman  jointly  with  any 
persons  or  person  other  than  her  husband. 

9.  It  shall  not  be  necessary  for  the  husband 
of  any  married  woman,  in  respect  of  her  interest, 
to  join  in  the  transfer  of  any  such  annuity  or 
deposit  as  aforesaid,  or  any  sum  forming  part 
of  the  public  stocks  or  funds,  or  of  any  other 
stocks  or  fands  transferable  as  aforesaid,  or  any 
share,  stock,  debenture,  debenture  stock,  or 
other  benefit,  right,  claim,  or  other  interest  of 
or  in  any  such  corporation,  company,  public 
body,  or  society  as  aforesaid,  which  is  now  or 
shall  at  any  time  hereafter  be  standing  in  the 
sole  name  of  any  married  woman,  or  in  the 
joint  names  of  such  married  woman  and  anv 
other  person  or  persons  not  being  her  husband. 

10.  If  any  investment  in  any  such  deposit  or 
annuity  as  aforesaid,  or  in  any  of  the  public 
stocks  or  funds,  or  in  any  other  stocks  or  funds 
transferable  as  aforesaid,  or  in  any  share, 
stock,  debenture,  or  debenture  stock  of  any 
corporation,  company,  or  public  body,  muni- 
cipal, commercial,  or  otherwise,  or  in  any 
share,  debenture,  benefit,  right,  or  claim  what- 
soever in,  to,  or  upon  the  funds  of  any  indus- 
trial, provident,  friendly,  benefit,  building,  or 
loan  society,  shall  have  been  made  by  a  married 
woman  by  means  of  moneys  of  her  husband, 
without  his  consent,  the  Court  may,  upon  an 
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application  under  section  seventeen  of  this  Act, 
oraer  snch  inyestment,  and  the  dividends 
thereof,  or  any  part  thereof,  to  be  transferred 
and  paid  respectively  to  the  husband;  and 
nothing  in  this  Act  contained  shall  give  validity 
as  against  creditors  of  the  husband  to  any  gift, 
by  a  husband  to  his  wife,  of  any  property, 
which,  after  such  gift,  shall  continue  to  be  m 
the  order  and  disposition  or  reputed  ownership 
of  the  husband  or  to  any  deposit  or  other 
investment  of  moneys  of  the  husband  made  by 
or  in  the  name  of  his  wife  in  fraud  of  his 
creditors ;  but  any  moneys  so  deposited  or 
invested  may  be  followed  as  if  this  Act  had  not 
passed. 

11.  A  married  woman  mav  by  virtue  of  the 
power  of  making  contracts  nerein-before  con- 
tained effect  a  policy  upon  her  own  life  or  the 
life  of  her  husband  for  her  separate  use ;  and 
the  same  and  all  benefit  thereof  shall  enure 
accordingly. 

A  policy  of  assurance  effected  by  any  man 
on  his  own  life,  and  expressed  to  be  for  the 
benefit  of  his  wife,  or  of  his  children,  or  of  his 
wife  and  children,  or  any  of  them,  or  by  any 
woman  on  her  own  life,  and  expressed  to  be 
for  the  benefit  of  her  husbana,  or  of  her 
children,  or  of  her  husband  and  children,  or 
any  of  them,  shall  create  a  trust  in  favour  of 
the  objects  therein  named,  and  the  moneys 
payable  under  any  such  policy  shall  not,  so 
long  as  any  object  of  the  trust  remains  unper- 
formed, form  part  of  the  estate  of  the  insured, 
or  be  subject  to  his  or  her  debts:  Provided, 
that  if  it  shall  be  proved  that  the  policy  was 
effected  and  the  premiums  paid  with  intent  to 
defraud  the  creditors  of  the  insured,  they  shall 
be  entitled  to  receive,  out  of  the  moneys  pay- 
able under  the  policy,  a  sum  equal  to  the 
premiums  so  paid.  The  insured  may  by  the 
policy,  or  by  any  memorandum  under  his  or 
her  hand,  appoint  a  trustee  or  trustees  of  the 
moneys  payable  under  the  policy,  and  from 
time  to  time  appoint  a  new  trustee  or  new 
trustees  thereof,  and  may  make  provision  for 
the  appointment  of  a  new  trustee  or  new 
trustees  thereof,  and  for  the  investment  of  the 
moneys  payable  under  any  such  policy.  In 
default  of  any  such  appointment  of  a  trustee, 
such  policy,  immediately  on  its  being  effected, 
shall  vest  in  the  insured  and  his  or  her  legal 
personal  representatives,  in  trust  for  the  pur- 
poses aforesaid.  If,  at  the  time  of  the  death 
of  the  insured,  or  at  any  time  afterwards,  there 
shall  be  no  trustee,  or  it  shall  be  expedient  to 
appoint  a  new  trustee  or  new  trustees,  a  trustee 
or  trustees  or  a  new  trustee  or  new  trustees 
may  be  appointed  by  any  court  having  juris- 
diction under  the  provisions  of  the  Trustee 
Act,  1850,  or  the  Acts  amending  and  extending 


the  same.  The  receipt  of  a  trustee  or  trustees 
duly  appointed,  or,  in  default  of  any  such 
appointment,  or  in  default  of  notice  to  the 
insurance  office,  the  receipt  of  the  legal  per- 
sonal representative  of  the  insured  shall  be  a 
discharge  to  the  office  for  the  sum  secured  by 
the  policy,  or  for  the  value  thereof,  in  whole 
or  in  part. 

12.  Ever^  woman,  whether  married  before 
or  after  this  Act,  shall  have  in  her  own  name 
against  all  persons  whomsoever,  including  her 
husband,  the  same  civil  remedies,  and  also, 
(subject,  as  regards  her  husband,  to  the  proviso 
herein-after  contained)  the  same  remedies  and 
redress  by  way  of  criminal  proceedings,  for  the 
protection  and  security  of  her  own  separate 
property,  as  if  such  property  belonged  to  her 
as  a  feme  sole,  but,  except  as  aforesaid,  no 
husband  or  wife  shall  be  entitled  to  sue  the 
other  for  a  tort.  In  any  indictment  or  other 
proceeding  under  this  section  it  shall  be  suffi- 
cient to  allege  such  property  to  be  her  property ; 
and  in  any  proceeding  under  this  section  a 
husband  or  wife  shalf  be  competent  to  give 
evidence  against  each  other,  any  statute  or 
rale  of  law  to  the  contrary  notwithstanding : 
Provided  always,  that  no  criminal  proceeding 
shall  be  taken  by  any  wife  against  her  husband 
by  virtue  of  this  Act  while  they  are  living 
tog^ether,  as  to  or  concerning  any  property 
claimed  by  her,  nor  while  they  are  living 
apart,  as  to  or  concerning  any  act  done  by  the 
husband  while  they  were  living  together, 
concerning  property  claimed  by  the  wife, 
unless  such  property  shall  have  been  wrong- 
fully  .taken  by  the  husband  when  leaving  or 
deserting,  or  about  to  leave  or  desert,  his 
wife. 

13.  A  woman  after  her  marriage  shall  con* 
tinue  to  be  liable  in  respect  and  to  the  extent 
of  her  separate  property  for  all  debts  contracted, 
and  all  contracts  entered  into  or  wrongs  com- 
mitted by  her  before  her  marriage,  including 
any  sums  for  which  she  may  be  liable  as  a 
contributorv,  either  before  or  after  she  has 
been  placed  on  the  list  of  contributories,  under 
and  by  virtue  of  the  Acts  relating  to  joint  stock 
companies ;  and  she  may  be  sued  for  any  snch 
debt  and  for  any  liabili^  in  damages  or  other- 
wise under  any  such  contract,  or  in  respect  of 
any  such  wrong;  and  all  sums  recovered 
against  her  in  respect  thereof,  or  for  any  costs 
relating  thereto,  shall  be  payable  out  of  her 
separate  property;  and,  as  between  her  and 
her  husband,  unless  there  be  any  contract 
between  them  to  the  contrary,  her  separate 
property  shall  be  deemed  to  be  primarily  liable 
for  all  such  debts,  contracts,  or  wrongs,  and 
for  all  damages  or  costs  recovered  in  respect 
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thereof:  Provided  always,  that  nothing  in  this 
Act  shall  operate  to  increase  or  diminish  the 
liability  of  any  woman  married  before  the 
commencement  of  this  Act  for  any  such  debt, 
contract,  or*  wrong,  as  aforesaid,  except  as  to 
any  separate  property  to  which  she  may  become 
entitled  by  virtue  of  this  Act,  and  to  which 
she  would  not  have  been  entitled  for  her 
sepai-ate  use  under  the  Acts  hereby  repealed 
or  otherwise,  if  this  Act  had  not  passed. 

14.  A  husband  shall  be  liable  for  the  debts 
of  his  wife  contracted,  and  for  all  contracts 
entered  into  and  wrongs  committed  by  her, 
before  marriage,  including  any  liabilities  to 
which  she  may  be  so  subject  under  the  Acts 
relating  to  joint  stock  companies  as  aforesaid, 
to  the  extent  of  all  property  whatsoever  be- 
longing to  his  wife  which  he  shall  have 
acquired  or  become  entitled  to  from  or  through 
hia  wife,  after  deducting  therefrom  any  pay- 
ments made  by  him,  and  any  sums  for  which 
judgment  may  have  been  bona  fide  recovered 
against  him  in  any  proceeding  at  law,  in 
respect  of  any  such  debts,  contracts,  or  wrongs 
for  or  in  respect  of  which  his  wife  was  liable 
before  her  marriage  as  aforesaid ;  but  he  shall 
not  be  liable  for  the  same  any  further  or  other- 
wise  ;  and  any  court  in  which  a  husband  shall 
be  sued  for  any  such  debt  shall  have  power  to 
direct  any  inquiry  or  proceedings  whicn  it  may 
think  proper  for  the  purpose  of  ascertaining 
the  nature,  amount,  or  value  of  such  property : 
Provided  always,  that  nothing  in  this  Act  con- 
tained shall  operate  to  increase  or  diminish  the 
liability  of  any  husband  married  before  the 
commencement  of  this  Act  for  or  in  respect  of 
any  such  debt  or  other  liability  of  his  wife  as 
aforesaid. 

15.  A  husband  and  wife  may  be  jointly  sued 
in  respect  of  any  sach  debt  or  other  liability 
(whether  by  contract  or  for  any  wrong)  con- 
tracted or  incurred  by  the  wife  before  marriage 
as  aforesaid,  if  the  plaintiff  in  the  action  shall 
seek  to  establish  his  claim,  either  wholly  or  in 
part,  against  both  of  them ;  and  if  in  any  such 
action,  or  in  any  action  brought  in  respect  of 
any  such  debt  or  liability  against  the  husband 
alono,  it  is  not  found  that  the  husband  is  liable 
in  respect  of  any  property  of  the  wife  so 
acquired  by  him  or  to  which  he  shall  have 
become  so  entitled  as  aforesaid,  he  shall  have 
judgment  for  his  costs  of  defence,  whatever 
may  be  the  result  of  the  action  against  the 
wife  if  jointly  sued  with  him;  and  in  any  such 
action  against  husband  and  wife  jointly,  if  it 
ai>poai'8  trhat  the  husband  is  liable  for  the  debt 
or  damages  recovered,  or  anv  part  thereof,  tho 
judgment  to  the  extent  of  tho  amount  for 
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which  the  husband  is  liable  shall  be  a  joint 
judgment  against  the  husband  personally  and 
against  the  wife  as  to  her  separate  property ; 
and  as  to  the  residue,  if  any,  of  such  debt  and 
damages,  the  judgment  shall  be  a  separate 
judgment  against  the  wife  as  to  her  separate 
property  only. 

16.  A  wife  doing  any  act  with  respect  to  any 
property  of  her  husband,  which,  if  done  by  the 
husband  with  respect  to  property  of  the  wife, 
would  make  the  husband  liable  to  criminal 
proceedings  by  the  wife  under  this  Act,  shall 
in  like  manner  be  liable  to  criminal  proceed- 
ings by  her  husband. 

17.  In  any  question  between  husband  and 
wife  as  to  the  title  to  or  possession  of  property, 
either  party,  or  any  such  bank,  corporation, 
company,  public  body,  or  society  as  aforesaid 
in  wnose  books  any  stocks,  funds,  or  shares  of 
either  party  are  standing,  may  apply  by 
summons  or  otherwise  in  a  summary  way  to 
any  judge  of  the  High  Court  of  Justice  in 
England  or  in  Ireland,  according  as  such 
property  is  in  England  or  Ireland,  or  (at  the 
option  of  the  applicant  irrespectively  of  the 
value  of  the  property  in  dispute)  in  JBngland 
to  the  judge  of  the  county  court  of  the  district, 
or  in  Ireland  to  the  chairman  of  the  civil  bill 
court  of  the  division  in  which  either  party 
resides,  and  the  judge  of  the  High  Ck)urt  of 
Justice  or  of  the  county  court,  or  the  chairman 
of  the  civil  bill  court  (as  the  case  may  be)  may 
make  such  order  with  respect  to  the  property 
in  dispute,  and  as  to  the  costs  of  and  con- 
sequent on  the  application  as  he  thinks  fit,  or 
may  direct  such  application  to  stand<^ver  from 
time  to  time,  ana  any  inquiry  touching  the 
matters  in  question  to  be  made  in  such  mannei 
as  he  shall  think  fit:  Provided  always,  that 
any  order  of  a  judge  of  the  High  Court  of 
Justice  to  be  maae  under  the  provisions  of  this 
section  shall  be  subject  to  appeal  in  the  same 
way  as  an  order  made  by  the  same  judge  in  a 
suit  pending  or  on  an  equitable  plaint  in 
the  said  court  would  be  ;  and  any  order  of  a 
county  or  civil  bill  court  under  the  provisions 
of  this  section  shall  be  subject  to  appeal  in  the 
same  way  as  any  other  order  made  by  the  same 
court  would  be,  and  all  proceedings  in  a  county 
court  or  civil  bill  court  under  this  section  in 
which,  by  reason  of  the  value  of  the  property 
in  dispute,  such  court  would  not  have  hied 
jurisdiction  if  this  Act  or  the  Married  Women's 
Propertjr  Act,  1870,  had  not  passed,  may,  at 
the  option  of  the  defendant  or  respondent  to 
such  proceedings,  be  removed  as  of  right  into 
the  High  Court  of  Justice  in  England  or 
Ireland  (as  the    case   may  be),  by    writ   of 
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certiorari  or  othei'wise  as  may  be  prescribed 
by  any  rule  of  such  High  Court ;  but  any  order 
made  or  act  done  in  the  course  of  such  pro- 
ceedings prior  to  such  removal  shall  be  valid, 
unless  order  sball  be  made  to  the  contrary  by 
such  High  Court :  Provided  also,  that  the 
judge  of  the  High  Court  of  Justice  or  of  the 
county  court,  or  the  chairman  of  the  civil  bill 
court,  if  either  party  so  require,  may  hear  any 
such  application  in  his  private  room  :  Provided 
also,  that  any  such  bank,  corporation,  com- 
pany, public  body,  or  society  as  aforesaid, 
shall,  in  tho  matter  of  any  such  application 
for  the  purposes  of  costs  or  otherwise,  be 
treated  as  a  stakeholder  onl3^ 

18.  A  married  woman  who  is  an  executrix 
or  administratrix  alone  or  jointly  with  any 
other  person  or  persons  of  the  estate  of  any 
deceased  person,  or  a  trustee  alone  or  jointly 
as  aforesaid  of  property  subject  to  any  trust, 
may  sue  or  be  sued,  and  may  transfer  or  join 
in  transferring  any  such  annuity  or  deposit  as 
aforesaid,  or  any  sum  forming  part  of  the 
public  stocks  or  funds,  or  of  any  other  stocks 
or  funds  transferable  as  aforesaid,  or  any  share, 
stock,  debenture,  debenture  stock,  or  other 
benefit,  right,  clainn,  or  other  interest  of  or  in 
any  such  corporation,  couipany,  public  body,  or 
society  in  that  character,  without  her  husband, 
as  if  she  were  a  feme  sole. 

19.  Nothing  in  this  Act  contained  shall 
interfere  with  or  affect  any  settlement  or 
agreement  for  a  settlement  made  or  to  bo 
made,  whether  before  or  after  marriage,  re- 
specting the  property  of  any  married  woman, 
or  shall  interfere  with  or  render  inoperative 
any  restriction  against  anticipation  at  present 
attached  or  to  be  hereafter  attached  to  the 
enjoyment  of  any  property  or  income  by  a 
woman  under  any  settlement,  agreement  for  a 
settlement,  will,  or  other  instrument ;  but  no 
restriction  against  anticipation  contained  in 
any  settlement  or  agreement  for  a  settlement 
of  a  woman's  own  property  to  be  made  or 
entered  into  by  herself  shall  have  any  validity 
against  debts  contracted  by  her  before  marriage, 
aud  no  Settlement  or  agreement  for  a  settle- 
ment shall  have  any  greater  force  or  validity 
against  creditors  of  such  woman  than  a  like 
settlement  or  agreement  for  a  settlement  made 
or  entered  into  by  a  man  would  have  against 
his  creditors. 

20.  Where  in  England  the  husband  of  any 
woman  having  separate  property  becomes 
chargeable  to  any  union  or  parish,  the  justices 
having  jurisdiction  in  such  union  or  parish 
may,  in  petty  sessions  assembled,  upon  appli- 


cation of  the  guardians  of  the  poor,  issne  a 
summons  against  the  wife,  and  make  and 
enforce  such  order  against  her  for  the  main- 
tenance of  her  husband  out  of  such  separate 
property  as  by  the  thirty-third  section  of  the 
roor  Law  Amendment  Act,  18d8,  they  mar 
now  make  and  enforce  against  a  huFband  for 
the  maintenance  of  his  wife  if  she  becomeii 
chargeable  to  any  union  or  parish.  Where  in 
Ireland  relief  is  given  under  the  providons  of 
the  Acts  relating  to  the  relief  of  the  destitute 
poor  to  the  husband  of  any  woman  havin? 
separate  property,  the  cost  price  of  such  rdtf 
is  hereby  declared  to  be  a  loan  from  the 
guardians  of  the  union  in  which  the  sasie 
shall  be  given,  and  shall  be  recoverable  fn^m 
such  woman  as  if  she  were  a  feme  sole  by  the 
same  actions  and  proceedings  as  money  lent. 

21.  A  married  woman  having  separate  pro- 
perty shall  be  subject  to  all  such  liability  f>r 
the  maintenance  of  her  children  and  gni.<l- 
children  as  the  husband  is  now  by  law  subj  f\ 
to  for  the  maintenance  of  her  children  &i 
grandchildren :  Provided  always,  that  nothiiu 
in  this  Act  shall  relieve  her  husband  from  any 
liability  imposed  upon  him  by  law  to  maintain 
her  children  or  grandchildren. 

22.  Tho  Married  Women's  Property  A't. 
1870,  and  the  Married  Women's  Property  Art. 
1870,  Amendment  Act,  1874,  are  hen>v 
repealed :  Provided  that  such  repeal  shall  l  >t 
affect  any  act  done  or  right  acquired  wl:!? 
either  of  such  Acts  was  in  force,  or  any  righ: 
or  liability  of  any  husband  or  wife,  marriM 
before  the  commencement  of  this  Act,  to  5a<' 
or  be  sued  under  the  provisions  of  the  sail 
repealed  Acts  or  either  of  them,  for  or  i* 
respect  of  any  debt,  contract,  wrong,  or  oth-  r 
matter  or  thing  whatsoever,  for  or  in  respt*- : 
of  which  any  such  right  or  liability  shall  bav< 
accrued  to  or  against  such  husband  or  w.: 
before  the  commencement  of  this  Act 

23.  For  the  purposes  of  this  Act  the  ]ep^ 
personal  representative  of  any  married  womar 
shall  in  respect  of  her  separate  estate  har^  tV 
same  rights  and  liabilities  and  be  subject  r^* 
the  same  jurisdiction  as  she  would  \)e  if  sb 
were  living. 

24.  The  word  "contract"  in  this  Act  ?bft:i 
include  the  acceptance  of  any  tmst,  or  of  th  • 
office  of  executrix  or  administratrix,  and  t!  ■ 
provisions  of  this  Act  as  to  liabilitii»«  •  ** 
married  women  shall  extend  to  all  liabiliti-* 
by  reason  of  any  breach  of  trust  or  deva^tavj: 
committed  by  any  married  woman  being  3 
trastee  or  executrix  or  administratrix  either 
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before  or  after  her  marriage,  and  her  hnsband 
shall  not  be  subject  to  snch  liabilities  unless 
he  has  acted  or  intermeddled  in  the  trust  or 
administration.  The  word  "  property  "  in  this 
Act  includes  a  thing  in  action. 

25.  The  date  of  the  commencement  of  this 


Act  shall  be  the  first  of  January  one  thousand 
eight  hundred  and  eighty-three. 

26.  This  Act  shall  not  extend  to  Scotland. 

27.  This  Act  may  be  cited  as  the  Married 
Women's  Property  Act,  1882. 


Chap.  76* 
Merchant  Shipping  {^Colonial  Inquiries)  Act,  1882. 


ABST&ACT  OF  THE  ENACTMIOrrS. 

1.  Short  tUh, 

2.  OonstrucUon  of  Act. 

3.  Golonial  courts  or  tribunals  to  have  jurisdiction  to  make  inquiry  into  charges  of  misconduct  or 

ineompetency  and  shipping  casualties  in  certain  cases  occurring  outside  the  limits  of  the  colony, 

4.  Colonial  legislatioe  authorities  empowered^  to  authorise  inquiries  into  shipping  casualties  and 

charges  of  misconduct  and  ineompetency  in  certain  c<ues. 

5.  Suspension  or  cancellation  of  certificates. 

6.  Appeal  from  colonial  courts. 

7.  Repeal  of  part  of  17  ^  18  Vict,  e,  10k  s.  242. 


An  Act  to  amend  the  Merchant  Shipping 
Acts,  1854  to  1880,  with  respect  to 
Colonial  Courts  of  Inquiry. 

(18th  August  1882.) 

Whebeas  it  is  expedient  to  amend  the 
Merchant  Shipping  Acts,  1854  to  1880.  with 
respect  to  Inquiries  held  in  British  possessions 
abroad  into  charges  of  incompetency  or  mis- 
condact  on  the  part  of  masters,  mates,  or 
engineers  of  ships,  or  into  shipwrecks  or  other 
casualties  affecting  ships : 

Be  it  enacted  by  the  Queen*s  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  as  the  Merchant 
Shipping  (Colonial  Inquiries)  Act,  1882. 

2.  This  Act  shall  be  construed  as  one  with 
the  Merchant  Shipping  Act,  1854,  and  the 
Acta  amending  the  same,  and  the  said  Acts 
and  this  Act  may  be  cited  collectively  as  the 
Merchant  Shipping  Acts,  1854  to  1882. 

3.  Every  court  or  tribunal  which  is  already 
authorised  or  which  may  hereafter  be  autho- 
rised by  the  legislative  authority  in  any 
British  possession  to  make  inquiry  into  charges 
of  incompetency  or  misconduct  on  the  part  of 
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masters,  mates,  or  engineers  of  ships,  or  as  to 
shipwrecks  or  other  casualties  affecting  ships, 
shall  in  the  cases  following ;  that  is  to  say, 

I.  When  the  incompetency  or  misconduct 
has  occurred  on  board  of  a  British  ship  on 
or  near  the  coasts  of  the  British  possession 
or  on  board  of  a  British  ship  in  the  course 
of  a  voyage  to  a  port  within  the  British 
possession  : 

II.  When  the  incompetency  or  misconduct 
has  occurred  in  any  part  of  the  world  on 
board  a  British  ship  registered  in  the 
British  possession : 

III.  When  the  shipwreck  or  casualty  occurs 
to  a  British  ship  on  or  near  the  coasts  of 
the  British  possession  or  to  a  British  ship 
in  the  course  of  a  voyage  to  a  port  within 
the  British  possession : 

IV.  When  the  shipwreck  or  casualty  occurs 
in  any  part  of  the  world  to  a  British  ship 
refldstered  in  the  British  possession : 

V.  When  the  master,  mate,  or  engineer  of 
a  British  ship  who  is  charged  with  incom- 
petency or  misconduct  on  board  of  such 
British  ship  is  found  in  the  British 
possession : 

VI.  When  some  of  the  crew  of  a  British 
ship  which  has  been  wrecked  or  to  which 
a  casualty  has  occurred,  and  who  are 
competent  witnesses  to  the  facts,  are  found 
in  the  British  possession ; 

wherever  the  incompetency,  misconduct,  ship- 
wreck, or  casualty  has  occurred,  have  the  same 
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jurisdiction  as  sncli  conrt  or  tribnnal  would 
have  bad  if  sach  incompetency,  misconduct, 
shipwreck,  or  casualty  nad  occurred  within 
the  ordinary  jurisdiction  of  Bucb  conrt  or 
tribunal,  but  subject  to  all  provisions,  restric- 
tions, and  conditions  which  would  have  been 
applicable  if  they  had  so  occurred :  Provided 
that  no  inquiry  shall  be  held  under  this  Act 
into  any  shipwreck,  or  other  casualty,  or 
charge  of  incompetency  or  misconduct,  which 
has  once  been  the  subject  of  such  an  inquiry 
and  has  been  reported  on  by  any  competent 
court  or  tribunal  in  any  part  of  H^er  Majesty's 
dominions,  or  in  respect  of  whicli  the  certi- 
ficate of  a  master,  mate,  or  engineer  has  been 
suspended  or  cancelled  by  a  naval  court ;  and 
provided  also,  that  where  any  inquiry  has 
been  commenced  in  the  United  Kingdom  no 
inquiry  shall  be  made  in  the  same  case  under 
tbe  authority  of  this  Act  in  any  British 
possession. 

In  all  the  above  cases  the ' '  British  possession*' 
shall  mean  the  British  possession  by  the  legis- 
lative authority  whereof  the  court  or  tribunal 
is  authorised  to  make  inquiry. 

4.  The  legislative  authority  in  any  British 
possession  is  hereby  empowered  to  authorise 
courts  or  tribunals  to  make  inquiries  in  the 
cases  enumerated  in  the  last  preceding  section 
of  this  Act  into  charges  of  incompetency  or 
misconduct  on  the  part  of  masters,  mates,  or 
engineers  of  ships,  or  as  to  shipwrecks  or  other 
casualties  afiPectmg  ships,  subject  to  the  pro- 
visions in  the  last  preceding  section  of  this 
Act  mentioned. 

5.  The  powers  of  suspending  or  cancelling 
the  certificate  of  any  master,  mate,  or  engineer 
of  a  ship,  conferred  by  the  provisions  of  the 
Merchant  Shipping  Acts,  1854  to  1880,  upon 
or  after  any  inquiry  or  investigation  held  under 
the  provisions  of  the  said  Acts,  shall  be  appli- 
cable to  and  be  exercised  upon  or  after  any 
inquiry  by  any  court  or  tribunal  authorised  by 
this  Act,  or  authorised  by  the  legislative  autho- 
rity of  any  British  possession  under  the  powers 
conferred  by  this  Act.  Such  power  of  suspen- 
sion or  cancellatioli  shall  be  exercised  by  the 


court  or  tribunal  holding  the  inquiry  in  ihe 
manner  provided  by  section  twenty-three  of 
the  MercW  Shipping  Act  Amen£aeiit  Act. 
1862,  and  the  Board  of  Trade  shall  in  sodi 
cases  have  all  the  powers  conferred  upon  them 
by  the  said  section. 

6.  Whenever  any  inquiry  authorised  by  or 
in  pursuance  of  this  Act  has  been  held,  a  re- 
hearing of  the  case  may  be  ordered,  and  if  an 
application  for  such  rehearing  has  not  been 
made  or  has  been  refused,  an  appeal  Bhall  lie 
from  any  order  of  finding  of  the  conrt  or 
tribunal  holding  such  inquiry  to  the  folloiring 
court,  namely,  the  Probate^  Divorce,  and 
Admiralty  Division  of  Her  Majesty's  High 
Court  of  Justice  in  England. 

Provided  always,  that  no  appeal  shall  lie 
from  any  order  or  finding  in  an  in^fuiiy  into  a 
casualty  afiecting  a  ship  registered  m  a  British 
possession,  or  from  any  decision  respecting 
the  suspension  or  canoellation  of  the  certificate 
of  a  master,  mate,  or  engnneer,  unless  sndi 
certificate  has  been  grantra.  under  the  antiho- 
rity  of  the  Merchant  Shipping  Act,  1854,  or 
any  Act  amending  ihe  same,  or  of  the  Mer- 
chant Shipping  Colonial  Act,  1869. 

Any  such  appeal  shall  be  subject  to  and 
conducted  in  accordance  with  such  oonditioBs 
and  regulations  as  may  from  time  to  time  be 
prescribed  by  ffeneral  rules  made  under  section 
thirty  of  the  Merchant  Shipping  Act,  1876. 

7.  The  words  "  and  such  report  is  confirmed 
"  by  the  governor  or  person  administering  the 
''  government  of  such  possession"  in  case  (Y) 
of  the  cases  ennmeratea  in  section  two  hundred 
and  forty-two  of  the  Merchant  Shipping  Act, 
1854,  are  hereby  repealed,  and  ^us  repeal 
sball  be  deemed  to  take  efiect  as  if  the  svd 
words  had  been  expressly  repealed  by  the 
Merchant  ShippingAct  Amendment  Act,  186S. 
The  confirmation  of  the  report  required  by  the 
said  words  shall  be  deemed  to  have  been  no 
longer  necessary  after  the  passing  of  the  Mo'- 
chant  Shipping  Act  Amendment  Act,  1862,  le 
a  condition  precedent  1bo  the  suspension  or 
cancellation  of  the  certificate  of  any  master, 
mate,  or  engineer. 
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Citation  Amendment  (^Scotland)  Act^  1882. 


ABSX&ACI  OF  THS  BNACTMfNTS. 

1.  8hoH  iiOe. 

2.  CofMnencemeni  of  Act 

3.  CiUUion  may  he  hy  registered  letter. 

4.  Execution,    Notice  on  hack  of  letter.    Letter  not  delivered  to  he  returned  to  clerk  of  court. 

5.  Fees. 

6.  Mode  of  service  optioned. 

7.  DefiniUon. 

SCHEDXTLES. 


An  Act  to  amend  the  Law  of  Citation 
in  Scotland.  (18th  August  1882.) 

Whisbeas  by  the  Citation  Amendment 
( Scotland)  Act,  the  process  of  citation  in 
Scotland  was  amendea  in  certain  particnlars, 
and  it  is  desirable  that  it  shonld  be  farther 
amended : 

Be  it  therefore  enacted  by  the  Qneen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  antnority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Citation 
Amendment  (Scotland)  Act,  1882. 

2.  This  Act  shall  commence  on  the  first  day 
of  January  one  thousand  eight  hnndred  and 
eighty-three. 

3.  IVom  and  after  the  commencement  of 
this  Act — 

In  any  civil  action  or  proceeding  in  any 
court  or  before  any  person  or  body  of  persons 
having  by  law  power  to  cite  parties  or 
witnesses,  any  summons  or  warrant  of  citation 
of  a  person,  whether  as  a  partj  or  witness,  or 
warrant  of  service  or  judicial  mtimation,  may 
be  executed  in^  Scotland  by  an  officer  of  the 
court  from  whush  such  summons,  warrant,  or 
judicial  intimation  was  issued,  or  other  officer 
who,  according  to  the  present  law  and  practice 
might  lawftilly  execute  the  same,  or  by  an 
enrolled  law  i^nt,  by  sending  to  the  known 
residence  or  place  of  business  of  the  persons 
upon  whom  such  summons,  warrant,  or  judicial 
intimation  is  to  be  served,  or  to  his  last  known 
address,  if  it  continues  to  be  his  legal  domicile 
or  proper  place  of  citation,  or  to  the  office  of 
the  keeper  of  edictal  citations,  where  the 
summons,  warrant,  or  judicial  intimation  is 
required  to  be  sent  to  that  office,  a  registered 


letter  by  post  containing  the  copy  of  the 
summons  or  petition  or  other  document  re- 
quired by  law  in  the  particular  case  to  be 
served,  with  the  proper  citation  or  notice 
subjoined  thereto,  or  containing  such  other 
citation  or  notice  as  may  be  required  in  the 
circumstances,  and  such  posting  shall  con- 
stitute a  lecal  and  valid  citation,  unless  the 
person  cited  shall  prove  that  such  letter  was 
not  left  or  tendered  at  his  known  residence 
or  place  of  business,  or  at  his  last  known 
address  if  it  continues  to  be  his  legal  domicile 
or  proper  place  of  citation. 

4.  The  following  provisions  shall  apply  to 
service  by  registered  letter : — 

(1.)  The  citation  or  notice  subjoined  to  the 
copv  or  other  citation  or  notice  required 
in  the  circumstances  shall  specify  the  date 
of  posting,  and  in  cases  where  the  party  is 
not  cited  to  a  fixed  diet,  but  to  appear  or 
lodge  answers  or  other  pleadings  within  a 
certain  period,  shall  also  state  that  the 
inducisB  or  period  for  appearance  or  lodging 
answers  or  other  pleadings  is  reckoned  from 
that  date : 

(2.)  The  inducisB  or  period  of  notice  shall  be 
reckoned  from  twenty-foar  hours  after  the 
time  of  posting : 

(3.)  The  execution  to  bo  returned  by  the 
officer  or  law  agent  shall  be  accompanied 
by  the  Post  Office  receipt  for  the  registered 
letter.  The  execution  returned  by  a  law 
agent  shall  for  all  purposes  be  equivalent 
to  an  execution  by  an  omoer  of  court.  The 
execution  may  be  in  the  form  contained  in 
the  First  Schedule  hereto : 

(4.)  On  the  back  of  such  registered  letter 
besides  the  address  there  shall  be  written 
or  printed  the  following  notice  or  a  notice 
to  tne  like  efiect : 

This  letter  contains  a  citation  to  or  inti- 
mation from  [«p0o\/V^c<>f**^]*  If  delivery 
of  the  letter  cannot  be  made,  it  is  to  be 
returned  immediately  to  [jgive  the  official 
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name  and  office  or  place  of  business  of  Vie 
clerk  of  court]: 
(5.)  If  delivery  of  the  letter  be  not  made 
because  ths  address  cannot  be  found,  or 
becanse  the  house  or  place  of  business  at 
the  address  is  shut  up,  or  because  the 
letter  carrier  is  informed  at  the  address 
that  the  person  to  whom  the  letter  is 
addressed  is  not  known  there,  or  because 
the  letter  was  refused,  or  because  the 
address  is  not  within  a  postal  delivery 
district  and  the  letter  is  not  called  for 
within  twenty-four  hours  after  its  receipt 
at  the  post  office  of  the  place  to  which  it  is 
addressed,  or  for  any  other  reason,  the 
letter  shall  be  immediately  returned 
through  the  Post  Office  to  the  clerk  of 
court,  witb  the  reason  for  the  failure  to 
deliver  marked  thereon,  and  the  clerk 
shall  make  intimation  to  the  party  at 
whose  instance  the  summons,  warrant,  or 
intimation  was  issued  or  obtained,  and 
shall,  where  the  order  for  service  was 
made  by  a  judge  or  magistrate,  present 
the  letter  to  a  judge  or  magistrate  of  the 
court  from  which  the  summons,  warrant, 
or  intimation  was  issued,  and  he  may,  if 
he  shall  think  fit,  order  service  of  new, 
either  according  to  the  present  law  and 
practice  or  in  the  manner  hereiu-before 
provided,  and  if  need  be  substitute  a  new 


diet  of  appearance.  Where  the  judge  or 
magistrate  is  satisfied  tii%t  the  letter  has 
been  tendered  at  the  proper  address  of  the 
party  or  witness  ana  refused,  he  may  in 
the  case  of  a  witness,  withoat  waiting  for 
the  diet  of  appearance,  issue  second  dili- 
gence to  secure  his  attendance,  and  in  the 
case  of  a  party  hold  the  tender  equal  to  a 
good  citation. 

5.  The  fees  for  service  under  this  Act  shall  be 
those  contained  in  tiie  Second  Schedule  hereto, 
and  no  other  or  higher  fees  shall  be  allowed  on 
taxation. 

6.  It  shall  be  lawful  to  execute  sammonses 
and  warrants  of  citation,  warrants  of  service, 
judicial  intimations,  either  according  to  the 
existing  law  and  practice  or  in  the  manner 
provided  by  this  Act : 

Provided  that  no  higher  fees  shall  be  allowed 
on  taxation  than  those  contained  in  the 
Schedule  hereto,  unless  the  judge  or  magb- 
trate  deciding  the  case  shall  be  of  opinion  that 
it  was  not  expedient  in  the  interests  of  justice 
that  such  service  should  be  made  in  the  manner 
herein-before  provided. 

7.  The  word  "  person  "  shall  include  corpo- 
ration, company,  firm,  or  other  body  requiring 
to  be  cited  or  to  receive  intimation. 


-ooie^oo- 


Schedules. 


FIEST  SCHEDULE. 


This  summons,  or  warrant  of  citation,  or 
note  of  suspension,  or  petition,  or  other  writ 
or  citation  executed  [or  intimated]  by  me 
[insert  name]  messenger  at  arms  (or  other 
officer  or  law  agent]  against  [or  to]  linsert  name 
or  nam^]  defender  [or  defenders,  or  respondent 
or  respondents,  or  witness  or  witnesses,  or 
haver  or  havers,  or  othenvise  cw  the  case  may 


&e],  by  posting  on  last,  between 

the  hours  of  and  ,  at 

the  post  office  of  ,  a  copy  of  the  same 

to  him  [or  them],  with  citation  [or  notice]  sub- 
joined, [or  citation  or  notice  where  no  copy  is 
sent],  in  a  registered  letter  [or  registmd 
letters],  addressed  as  follows,  viz. : 

Signature  of  officer  or  agent 


SECOND  SCHEDULE. 

Fees  for  Service  or  Citatum  by  Begistered  Letter  and  for  Bekuming  EweeuUan. 

A.  CoxTBT  OF  Session. 
1.  Pabtcbs — 

If  one  party 


If  more  than  one,  for  each  party  after  the  first  • 

2.   WCCMESSBS— 

For  citing  each  witness     -  -  - 

3.  Post  Office  chabge  fo«  Beoistration  and  Postage  of  Lbtteb. 


«.  d. 
3  6 
2    6 


-    1    6 
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B.  Ikfebiob  Courts. 

1.  Pabties— 

For  citing  to  small  debt  courts,  claim  not  exceeding  bl. 
Claim  aboTe  52.  and  not  exceeding  12Z.    * 
For  citing  to  debts  reooTery  court 


8, 

1 
1 
2 


0 
6 
0 
6 


•J » 


For  citing  to  ordinary  court  or  any  other  citation  not  above  included  -    2 

Where  there  are  more  parties  than  one  cited  in  the  same  cause  and  only  one  execution  is 
necessary,  the  aboTC-mentioned  fees  respectiyely  shall  be  allowed  for  the  first  party  only,  and 
two-thirds  tibereof  for  every  other. 

2.  Witnesses —  «.    d, 

(1.)  Small  debt  and  debts  recovery  courts : — 

For  citing  one  witness        -  -  -  -  -  -10 

For  citing  every  witness  after  the  first  for  the  same  diet  -    0    8 

(2.)  Ordinary  court : — 

For  citing  one  witness        -  -  -  -  -  -IG 

For  citing  every  witness  after  the  first  for  the  same  diet  -10 

3.  Post  Office  chabqe  por  Registration  and  Postage  op  Letter. 


Chap.  78. 
Fishery  Board  (Scotland)  Act,  1882. 


ABSTRACT  OP  THE  ENACTMENTS. 

1.  Short  title. 

2.  Definitions. 

3.  Dissolution  of  Board  of  British  White  Herring  Fishery, 

4.  EstMishment  and  constitution  of  Fishery  Board. 

b.  Functions  of  Board.    Herring  fisheries.    Deep  sea  fisheries.     Salmon  fisheries. 

6.  Inspector  of  salmon  fisheries. 

7.  Act  not  to  apply  to  Biver  Tfceed. 

8.  Salaries  ana  expenses. 
Schedules. 


An  Act  to  establish  a  Fibhery  Eoaid  for 
Scotland.  (18th  August  1882.) 

Be  it  enacted  by  the  (jueen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  as  the  Fishery 
Board  (Scotland)  Ad,  1882. 

2.  In  this  Act-- 

The    expression  "Herring  Fishery  Acts" 

shall  mean  the  Acts  mentioned  in  the 

First  Schedule. 
The    expression    "  Salmon  Fishery  Acts " 

shall  mean  the  Acts  mentionea  in  the 

Second  Schedule. 

3.  On    the    sixteenth  day  of   October  one 
thousand  eight  hundred  and  eighty-two  the 


Board  of  British  White  Herring  Fishery  shall 
be  dissolved,  and  the  present  Commissioners 
shall  be  discharged  of  their  duties. 

4.  A  Fishery  Beard  shall  be  established  for 
Scotland. 

(1.)  The  Board  shall  consist  of  the  followirg 
members: — the  Sherifisof  three  Sherif). 
doms,  who  shall  be  appointed  by  Her 
Majesty,  and  shall  hold  office  during  their 
tenure  of  the  office  of  sheriff. 

Six  members,  to  be  appointed  by  Her 
Majesty,  who  shall  hold  office  for  five 
years,  and  may  be  reappointed. 

(2.)  It  shall  be  lawful  to  Her  Majesty  to 
nominate  one  member  of  the  Board  to  be 
chairman  and  another  to  be  deputy  chair- 
man. The  chainnan  shall  receive  such 
salary  as  the  Commissioners  of  Her 
Majesty's  Treasury  may  assign.  Three 
members  shall  be  a  quorum. 

(3.)  There  shall  be  a  secretary  to  the  Board,, 
who  shall  be  appointed  by  Her  MajeFly,. 
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and  shall  receive  sucli  salary  as  tlie 
Commissioners  of  Her  Majesty's  Treasury 
may  assign. 

(k)  The  omce  of  the  Board  shall  be  in 
Edinbnrgh,  and  the  Board  shall  appoint 
such  clerks  and  officers,  and  at  snch 
salaries,  as  may  be  sanctioned  by  the 
Commissioners  of  Her  Majesty's  Treasury. 

(5.)  The  first  meeting  of  the  Board  shall  be 
on  the  sixteenth  day  of  October  one 
thousand  eight  hundred  and  eighty-two. 

5.  (1.)  The  Fishery  Board  shall  have  all  the 
powers  and  duties  conferred  upon  the  present 
Board  of  British  White  Herring  Fishery  by 
the  Herring  Fishery  Acts  and  the  Sea  Fishery 
Acts,  1868  and  1875,  and  any  Order  in  Council 
following  thereon,  except  the  duty  of  making 
an  annual  report  to  the  Board  of  Trustees  for 
Manufactures,  and  the  power  of  appointing  a 
secretary ;  and  shall  take  cognizance  of  every- 
thing relating  to  the  coast  and  deep  sea 
fisheries  of  Scotland,  and  take  such  measures 
for  their  improvement  as  the  funds  under  their 
administration  and  not  otherwise  appropriated 
may  admit  of,  but  without  intertering  with 
any  existing  public  authority  or  private  right. 

(2.)  The  Fishery  Board  shall  have  the  general 
superintendence  of  the  salmon  fisheries  of 
Scotland,  and  shall  have  the  powers  and  duties 
of  Commissioners  under  the  Salmon  Fishery 
Acts,  but  without  prejudice  to  or  interference 
with  the  powers  of  district  boards. 


(3.)  The  Fishery  Board  shall  comply  with 
any  instructions  which  may  be  issued  by  Her 
Majesty's  Principal  Secretary  of  State  for  the 
Home  Department,  and  shall  make  an  annnri 
report  to  him  containing  a  statistical  aoconnt 
of  the  fisheries,  and  suggestions  for  their 
regulation  and  improvement,  which  report 
shall  be  presented  to  Parliament. 

6.  It  shall  be  lawful  to  Her  Majesty's 
Principal  Secretary  of  State  for  the  Home 
Department  to  appoint  an  inspector  of  the 
salmon  fisheries  of  Scotland,  wno  shall  hold 
office  during  pleasure,  and  to  pay  t-o  him  such 
salary  as  may  be  determined  by  the  Commis- 
sioners of  Her  Majesty's  Treasury. 

The  inspector  shall  under  the  directions  of 
the  Fishery  Board  inspect  all  the  salmon 
fisheries  of  Scotland,  and  inquire  into  the 
operation  of  the  Salmon  Fishery  Acts,  and 
report  thereon  from  time  to  time  to  the  Board, 
and  shall  attend  the  meetings  of  the  Board 
when  summoned  by  the  chairman. 

7.  This  Act  shall  not  apply  to  the  Tweed  as 
defined  by  the  Tweed  Fisheries  Amendment 
Act,  1859. 

8.  All  salaries  and  expenses  of  the  Fishery 
Board  shall  be  defrayed  from  moneys  to  be 
provided  by  Parliame  nt. 


-OK»>9<oo- 
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SCHEDULE  I. 


Hereing  Fishery  Acts. 


11  Geo.  III.  o.  31.  ss.  11, 

12,  13. 
48  Geo.  III.  c.  110.      - 


55  Geo.  III.  c.  94. 

1  &  2  Geo.  IV.  c.  79.   - 


5  Geo.  IV.  c.  64. 
1  William  IV.  c.  54. 
14  &  15  Vict.  c.  26. 


An  Act  for  the  encouragement  of  the  White  Herring  Fishery. 

An  Act  for  the  further  encouragement  and  better  regulation  of  the 

British  White  Herring  Fishery  until  the  Ist  day  of  June  1813,  and 

from  thence  to  the  end  of  the  then  next  session  of  Parliament 
An  Act  to  continue  and  amend  several  Acts  relating  to  the  British 

White  Herring  Fishery. 
An  Act  to  repeal  certain  bounties  granted    for  the  encouragement 

of  the  Deep  Sea  British  White  Herring  Fishery,  and  to  make  farther 

regulations  relating  to  the  said  Fishery. 
An  Act  to  amend  the  several  Acts  for  the  encouragement  and  improve' 

ment  of  the  British  and  Irish  Fisheries. 
An  Act  to  revive,  continue,  and  amend  several  Acts  relating  to  the 

Fisheries. 
An  Act  to  amend  the  Acts  relating  to  the  British  White  Herring 

Fishery. 
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21  &  22  Vict.  0.  69. 

23  &  24  Vict.  c.  92. 

24  k  25  Vict.  c.  72. 

28  &  29  Vict.  c.  22. 
30  A  31  Vict.  c.  62. 

37  A  38  Vict  c.  25. 


25  &  26  Vict.  c.  97. 

26  A  27  Vict.  c.  50. 


27  &  28  Vict.  c.  118. 
31  &  32  Vict.  0. 123, 


An  Act  to  impose  fees  on  the  branding  of  barrels  under  the  Acts 

Gonoerning  tne  Herring  Fisheries  in  Scotland. 
An  Act  to  amend  the  law  relative  to  the  Scottish  Herring  Fisheries. 
An  Act  to  make  farther  provision  for  the  regulations  of  the  British 

White  Herring  Fishery  in  Scotland. 
An  Act  to  amend  the  Acts  relating  to  the  Scottish  Herring  Fisheries. 
An  Act  to  alter  and  amend  the  Acts  relating  to  the  British  Whito 

Herring  Fisheries. 
An  Act  to  remove  the  restrictions  contained  in  the  British  White 

Herring  Fisheiy  Acts  in  regard  to  the  use  of  fir  wood  for  herring 

barrels. 


SCHEDULE  II. 


Salkon  Fishe&y  Acts. 


An  Act  to  regulate  and  amend  the  law  respecting  the  Salmon  Fisheries 

of  Scotland. 
An  Act  to  continue  the  powers  of  the  Commissioners  under  the 

Salmon  Fisheries  (Scotland)  Act  until  the  1st  day  of  January  1865, 

and  to  amend  the  said  Act. 
An  Act  to  amend  the  Acts  relating  to  Salmon  Fisheries  in  Scotland. 
An  Act  to  amend  the  law  relating  to  Salmon  Fisheries  in  Scotland. 


Chap.  79. 
India  {Home  Charges  Arrears)  Actj  1882. 


ABSTRACT  O?  THE  SNACT1CENT8. 

1.  Short  tide, 

2.  Sanction  of  arrangement  of  Treasury  Minute  of  2  JvHy  1878. 


An  Act  to  make  provision  for  the  ar- 
rangement of  Accounts  between  the 
Commissioners  of  Her  Majesty's  Trea- 
sury and  the  Secretary  of  State  in 
Council  of  India  in  respect  of  certain 
Home  Charges  for  Her  Majesty's 
Forces  serving  in  India. 

(18th  August  1882.) 

Wheseas  certain  home  charges  of  Her 
Majesty's  forces  serrin^  in  India  payable  out 
of  the  royenues  of  India  are  defrayed  in  the 
first  instance  out  of  the  Exchequer,  and  under 
an  arrangement  in  force  since  the  thirty -first 
day  of  March  one  thousand  eight  hundred  and 
seventy,  advances  were  from  time  to  time 
made  out  of  the  revenues  of  India  to  the  Ex- 
chequer by  way  of  repayment  of  those  charges, 
and  the  actual  expenditure  was  to  be  subse- 
quently asoertainea  and  adjusted : 


And  whereas  differences  have  been  pending 
between  the  Secretary  of  State  for  the  War 
Department  and  the  Secretary  of  State  in 
Council  of  India  which  prevented  such  adjust- 
ment, and  in  consequence  the  accounts  of  the 
said  actual  expenditure  fell  into  arrear;  so 
that  while  the  claim  on  the  part  of  the  Ex- 
chequer for  the  period  from  the  thirty-first  day 
of  March  one  thousand  eight  hundred  and 
seventy  to  the  thirty-first  day  of  March  one 
thousand  eight  hundred  and  seventy-seven 
amounted  to  three  million  three  hundred  and 
two  thousand  two  hundred  and  forty-six 
pounds  eleven  shillings  and  eightpence  tho 
total  amount  advanced  bv  way  of  repayment 
to  the  Excheauer  out  of  the  revenues  of  India 
amounted  only  to  two  million  eight  hundred 
and  ninety  thousand  pounds,  and  the  balance 
claimed  by  the  Commissioners  of  Her  Majesty's 
Treasury  as  due  to  the  Exchequer,  but  dis- 
puted in  part  by  the  Secretary  of  State  in 
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ConDcil  of  State  of  India,  amounted  to  fonr 
hundred  and  twelve  thonsand  two  hundred  and 
fortj-siz  pounds  eleven  shillings  and  eight- 
pence,  which  balance  was  reduced  by  a  sub- 
sequent settlement  of  twenty-one  thousand  six 
hundred  and  thirty-five  pounds  to  a  net  claim 
of  three  hundred  and  ninety  thousand  six 
hundred  and  eleven  pounds  eleven  shillings 
and  eightpence  as  due  to  the  Exchequer  but 
in  part  disputed  as  before  mentioned : 

And  whereas  the  Commissioners    of  Her 
Mi^'esiy's  Treasury,  by  a  Minute  dated  the 
second  day  of  July  one  thousand  eight  hundred 
and  seventy-eight,   proposed  as  an  arrange- 
ment   of  the  said  oifferences    and  accounts 
that    the  sums   actually  advanced  out  of  the 
revenues  of  India  to  the  Exchequer  by  way  of 
repayment  of  the  said  charges  during  the  years 
above  mentioned  should  be  taken  m  full  dis- 
charge cf  all  the  claims  of  the  Exchequer  upon 


the  revenues  of  India  in  respect  of  the  afore- 
said charges : 

And  whereas  it  is  expedient  to  sanction  the 
said  arrangement : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Mi^'esty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : — 

1.  This  Act  may  be  cited  as  the  India  (Home 
Charges  Arrears)  Act,  1882. 

2.  The  arrangement  of  the  above-recited 
differences  and  accounts  proposed  in  the  said 
Minute  of  the  Commissioners  of  Her  Majesty's 
Treasury,  dated  the  second  day  of  July  one 
thousand  eight  hundred  and  seventy-eight,  is 
hereby  sanctioned. 


Chap.  80. 
Allotments  Extension  Acty  1882. 


ABSTBACT  OF  THE  ENACTH£NTS. 

1.  Inter^eiaiion, 

2.  Bhort  tille, 

3.  Extent  of  Act 

4.  Trustees  of  lands  vested  for  heneJU  of  the  poor  to  give  notice  as  to  letting. 

5.  Power  to  let  lands  inoonvenienuy  stluated. 

6.  Saving  old  rights. 

7.  Preference  to  cottagers  living  in  parishes  where  the  lands  are  sUwUe. 

8.  Where  lands  are  held  partly  for  benefit  of  poor, 

9.  Charity  Commissioners  to  settle  rules  in  certain  cases, 

10.  In  case  of  neglect  of  trustees  to  pvhlish  notice, 

11.  Certifi^caie  of  Charity  Commissioners  sufficient  defence  for  trustees, 

12.  Arrears  of  rent,  and  in  case  of  refusal  of  tenant  to  gutt. 

13.  Letting  of  allotments, 

14.  Provision  for  allotments  in  scheme  of  Charity  Commissioners. 

15.  Act  not  to  impair  powers  conferred  by  Endowed  Schools  Acts, 

SCHELULE. 


An  Act  for  the  Extension  of  Allotments. 

(18th  August  1882.) 

Whebeas  by  an  Act  2  William  lY.,  cap.  42, 
the  trustees  of  lands  allotted  under  enclosure 
Acts  or  otherwise  appropriated  for  the  benefit 
of  the  poor  of  anv  parish,  together  with  the 
churchwardens  ana  overseers  of  the  poor  in 
parish  vestry  assembled,  are  requirea  to  let 
portions  of  such  lands  in  quantities  of  not 
more  than  one  statute  acre  to  any  one  indi- 
vidual,  according  to  their    discretion,  as    a 


yearly  occupation  from  Michaelmas  to  Michael- 
mas, and  at  such  rent  as  land  of  the  same 
quality  is  usually  let  for  in  the  said  parish,  to 
industrious  cottagers  of  good  character,  being 
day  labourers  or  journeymen  legally  settled  in 
the  said  parish,  or  dwelling  within  or  near  its 
bounds : 

And  whereas  the  provisions  of  the  said  Act, 
from  its  limited  application  and  other  causes, 
have  been  only  partially  carried  out : 

And  whereas  it  is  expedient  that  having 
regard  to  the  present  Poor  Law,  the  benefit 
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thereof  should  be  extended  to  all  the  irre- 
movable poor,  and  that  the  same  should  be 
extended  to  adl  lands,  whether  cultivated  or 
uncultivated,  held  for  the  benefit  of  the  poor 
as  herein-after  described,  and  that  a  summary 
remedy  should  be  afforded : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  In  this  Act  "  trustees"  shall  mean  trus- 
tees, feoffees,  and  managers,  whether  corporate 
or  sole,  or  a  committee  of  the  same  in  such 
cases  as  are  provided  for  in  the  Poor  Allot- 
ments Management  Act,  1873. 

2.  This  Act  may  be  cited  as  the  Allotments 
Extension  Act,  18^. 

*    3.  This  Act  shall  not  apply  to  Scotland  or 
Ireland. 

4.  All  trustees  in  whom  lands  are  vested  or 
by  whom  the  same  are  held  or  managed  for 
the  benefit  of  the  poor  of  any  parish  or  place 
in  or  adjoining  to  that  in  which  such  lands  are 
Hituate,  and  whereof  the  rents  or  produce  are 
distributed  in  gifts  of  money,  aoles,  fuel, 
clothing,  bread,  pr  other  articles  of  sustenance 
or  necessity,  shall,  where  such  lands  are  not 
otherwise  used  for  the  benefit  of  the  parish  in 
which  it  is  situate  as  a  recreation  ground,  or 
otherwise  for  the  enjoyment  or  general  benefit 
of  the  inhabitants,  take  proceedings,  subject  as 
herein-after  mentioned,  for  letting  such  lands 
in  allotments  to  cottagers,  labourers^  and  others, 
and — 

(1.)  They  shall  set  apart  for  the  purpose  of 
this  Act  such  field  or  other  portion  of  the 
said  lands  as  is  most  suitable,  as  regards 
distance  and  otherwise,  for  allotments,  and 
fiive  public  notice,  in  manner  directed  by 
tne  schedule  to  this  Act,  of  the  field  or 
portion  so  set  apart,  specifying  the  situa- 
tion and  extent  thereof,  and  the  rent  per 
acre  or  rod  which  they  are  ready  to  accept 
for  the  same  when  let  in  allotments,  and 
the  times  and  places  at  which  applications 
for  allotmentH  are  to  be  made : 
(2.)  If  any  applications  for  an  allotment  are 
received  within  the  time  fixed  by  the 
notice  the  trustees  shall  forthwith  to 
obtain  possession  of  the  field  or  portion 
set  apart,  or  of  so  much  thereor  as  is 
required  for  the  applications,  and  to  fence 
the  same  (if  necessary),  and  to  let  the 
same  in  manner  providfed  bv  this  Act : 
(3.)  If  the  whole  of  the  field  or  portion  so 


set  apart  is  let  in  allotments'  the  trustees 
shall  proceed  as  soon  as  they  have  power 
so  to  oo  to  set  apart  another  field  orpor- 
tion  of  their  lands  for  the  purpose  of  this 
Act,  and  give  public  notice  thereof  as 
directed  by  this  section,  and  so  on  until 
the  whole  of  their  lands  are  let  in  allot- 
ments, or  no  applications  are  received  for 
further  allotments : 
Provided  that — 

(a.)  If  application  is  made  within  the  time 
aforesaid  for  part  only  of  the  field  or  por- 
tion so  set  apart,  the  remainder  thereof 
may  be  let  as  provided  by  this  Act  in  the 
case  of  unlet  allotments ;  and 

(&.)  It  shall  not  be  necessaiy  for  the  trustees 
to  set  apart  any  portion  of  any  such  lands 
as  aforesaid,  the  separation  of  which  from 
the  remainder  of  such  lands  not  set  apart 
for  the  time  being  may  make  it  impossible 
to  let  such  remainder  without  substantial 
loss  to  the  charity,  when  the  whole  of  such 
lands  cannot  conveniently  be  set  apart  for 
allotments ;  and  they  shall  have  the  same 
powers  of  letting  any  remainder  of  such 
lands,  not  set  apart  for  the  time  being,  as 
if  this  Act  had  not  passed ;  and 

(c.)  If  no  application  is  made  within  the 
time  {foresaid  for  any  part  of  the  field  or 
portion  so  set  apart,  tne  like  public  notice 
as  is  required  in  the  first  instance  shall  be 
given  by  the  trustees  once  in  every  sue* 
ceedingyear;  and 

(d,)  Where  the  said  lands  are  at  any  time 
held  on  lease,  the  trustees  shall  proceed  to 
act  in  pursuance  of  this  Act  upon  the 
expiration  of  such  lease,  and  this  Act  shall 
apply  as  if  such  expiration  were  the  pass* 
ing  of  this  Act. 

5.  If  any  of  the  said  lands  shall  be  found  to 
lie  at  an  inconvenient  distance  from  the  resi- 
dences of  any  cottagers  or  labourers  it  shall  be 
lawful  for  the  trustees  to  let  such  lands,  or  any 
part  thereof,  for  the  best  rent  that  can  be  pro- 
cured for  the  same,  and  to  hire  in  lieu  thereof, 
for  the  purposes  of  this  Act,  other  land  more 
favourably  situated  for  allotments  to  the  poor 
of  the  parish  or  place  for  whose  benefit  such 
lands  are  held  in  trust. 

6.  Neither  this  Act  nor  section  twelve  of  the 
Poor  Allotments  Management  Act,  1873,  shall 
extend  or  be  applicable  to  any  lands  with 
re^^d  to  which  the  provisions  of  the  second 
William  the  Fourth,  chapter  forty -two,  have 
been  put  into  operation ;  but  all  industrious  cot- 
tagers of  gooa  character,  being  day  labourers 
or  journeymen,  whether  legally  settled  in  any 
parish  in  which  the  said  Act  of  second  William 
the  Fourth,  chapter  forty«two,  has  been  put 


380 


STATUTES  OF  THE  REALM. 


[chap.  80. 


into  operation,  or  dwelling  within  its  bonnds 
or  those  of  the  adjoining  parishes,  or  being 
poor  persons  in  any  snch  parishes,  shall  at  all 
times  be  entitled  to  and  enjoy  the  benefits, 
rights,  and  privileges  created  and  conferred 
by  the  second  William  the  Fourth,  chapter 
forty-two,  in  as  fall  and  ample  a  manner  as 
they  would  have  been  entitled  to  and  have 
enjoyed  the  same  if  they  had  been  legally 
settled  in  the  parish  and  this  Act  and  section 
twelve  of  the  Poor  Allotments  Management 
Act,  1873,  had  not  been  passed. 

7.  The  provisions  of  this  Act  shall  apply  to 
lands  hela  for  the  benefit  of  the  poor  of  any 
parish  or  place  situated  in  or  adjoining  to  the 
same  parish  in  which  such  poor  dwell;  but 
where  the  said  lands  are  situated  in  or  adjoin- 
ing to  several  parishes,  preference  shall  be 
given  to  the  cottagers  and  labourers  being 
inhabitants  of  the  parish  or  place  for  the 
benefit  of  the  poor  of  which  lands  are  so  held. 

8.  Where  any  lands  shall  be  held  as  afore- 
said, partly  for  the  benefit  of  the  poor,  and 
partly  for  other  objects,  the  provisions  of  the 
Act  shall  apply  to  such  a  proportion  of  the 
entire  quantity  of  the  said  lands  as  the  amount 
of  the  gross  income  applicable  to  the  poor 
shall  bear  to  the  entire  gi*oss  income  thereof ; 
and  in  case  of  difierence  as  to  the  amount  of 
such  groES  income,  or  as  to  the  said  propor- 
tion, the  difference  shall  be  referred  to  the 
Charity  Commissioners  for  England  and  Wales, 
in  this  Act  referred  to  as  the  Charity  Com- 
missioners, whose  decision  shall  be  final. 

9.  The  trustees  or  the  majority  of  them  may 
from  time  to  time  make  and,  when  made, 
revoke  and  vary  such  rules  as  may  be  neces- 
sary for  the  appointment  and  powers  of  local 
managers  of  allotments  under  this  Act,  whether 
as  tenants  or  agents  of  the  trustees  or  other- 
wise, and  for  preventing  the  same  being  built 
upon  or  sublet,  and  preventing  any  undue 
preference  in  such  letting,  and  all  other  neces- 
sarv  rules,  and  for  giving  effect  to  the  pro- 
visions of  the  Act ;  and  such  rules  as  are  for 
the  time  being  in  force  under  this  section 
shall  be  binding  on  all  persons  and  corpo- 
rations whatsoever. 

Provided  that — 

(a.)  A  copy  of  all  rules  made  under  this 
section  shall  be  sent  to  the  Charity  Com- 
missioners as  soon  as  may  be  after  they 
are  made,  and  the  Charity  Commissioners 
may,  if  they  think  fit,  by  order  disallow 
any  rules  made  under  this  section,  and 
upon  such  disallowance  the  same  shall  be 
void: 

Q),)  Such  public  notice  as  is  provided  by  the 


schedule  to  this  Act  shall  be  given  of  all 
rules  in  force  under  this  section,  and  a 
copy  thereof  shall  be  at  aU  times  given 
gratis  to  any  cottager  or  labourer  de> 
manding  the  same : 
(e.)  Any  four  cottagers  or  labourers,  or  any 
of  the  trustees,  if  aggrieved  by  any  snch 
rules,  whether  in  respect  of  anj^hing  con- 
tained therein,  or  of  any  omission  there- 
from, or  if  aggrieved  by  the  want  of  any 
rules,  may  complain  to  the  Charity  Com- 
missioners, and  the  Charity  Commis- 
sioners, if  they  think  such  complaint  ie 
well  grounded,  may  make  such  order  ».« 
appears  to  them  necessary  to  remedy  the 
complaint.  Any  such  order  may  rescind 
or  alter  any  such  rules,  and  may  make 
any  rules  for  the  purposes  of  this  Bection. 
and  such  rules  shall  be  duly  obsenred  by 
all  persona  and  corporations  whatscerer. 

10.  If  the  trustees  of  any  such  lands  sbal' 
omit,  neglect,  or  refuse  to  give  such  pnblic' 
notice  or  to  proceed  for  such  setting  apart  ot 
land  as  is  required  by  this  Act,  or  otherwise  to 
comply  with  the  provisions  of  this  Act,  any  of 
the  said  cottagers  or  labourers,  not  being  les< 
than  four,  who  would  be  entitled  to  rent  any 
allotment  out  of  the  said  lands  under  the  nro- 
visions  of  this  Act  if  the  same  had  been  cialy 
observed  shall  be  entitled,  after  due  notice  to 
such  trustees  requiring  them,  to  remedy  the 
omission,  neglect,  or  refusal  specified  in  the 
notice,  to  apply  to  the  Charity  Gommissioners, 
and  the  said  Cfommissioners  shall  inquire  into 
the  complaint,  and,  if  satisfied  that  such  omis- 
sion, neglect,  or  refus^  exists,  and  requires  to 
be  remedied,  may  issue  their  order  for  remedy* 
ing,  in  manner  specified  therein,  such  omis- 
sion, neglect,  or  refusal,  and  such  order  may 
be  enforced  in  like  manner  as  an  order  made 
by  the  Commissioners  under  the  Charitable 
Trusts  Acts. 

11.  If  in  the  opinion  of  the  trustees  sod 
lands  as  aforesaid  shall,  either  on  the  ground 
of  distance  or  on  any  other  ground,  be  5<^ 
unsuitable  for  allotments  that  no  part  thertc! 
can  be  usefully  set  apart  for  the  purposea  of 
this  Act,  they  shall  be  at  liberty  to  apply  to 
the  Charity  Commissioners  for  a  certificate  to 
that  effect ;  and  if  such  certificate  be  granted 
they  shall  not  be  bound  to  set  apart  unoer  thi^ 
Act  any  part  of  the  lands  to  which  the  samt 
shall  apply:  and  they  shall  annually  gi^t* 
public  notice  of  such  certificate  so  long  as  the 
same  shall  remain  in  force  in  the  manner 
directed  by  the  schedule  to  this  Act.  Provided 
always,  that  it  shidl  be  lawful  for  the  said 
Commissioners  at  any  time,  for  any  cause 
shown  to  their  satisfaction    by  any  person 


CHAP.   80.] 


45  &  46  VICTORIA,  1882. 


381 


entitled  to  make  an  application  to  them  nnder 
this  Aot,  to  revoke  such  certificate :  Provided 
also  that  every  certificate  given  by  the  Charity 
Commissioners  under  this  section,  unless  and 
until  revoked  by  them,  shall  be  final  and 
conclusive. 

12.  Any  rent  for  any  allotment  let  in  pursu- 
ance of  this  Act,  and  the  possession  of  such 
allotment  in  the  case  of  any  notice  to  quit,  or 
other  failure  to  deliver  up  possession  of  the 
same  as  required  by  law,  may  be  recovered  in 
all  respects  as  if  the  same  were  an  allotment 
under  the  Inclosure  Act,  1845,  and  the  Acts 
amending  the  same,  and  sections  one  hundred 
and  ten  and  one  hundred  and  eleven  of  the 
Inclosure  Act,  1845,  shall  apply  as  if  they 
were  herein  enacted,  and  as  if  the  trustees,  or 
in  the  case  of  the  appointment  of  local 
managers,  such  managers,  were  the  allotment 
wardens  within  the  meaning  of  the  said 
sections. 

13.  With  respect  to  the  letting  of  allotments 
in  any  field  or  portion  of  land  set  apart  for  the 
purposes  of  this  Act  the  following  provisions 
shall  have  efi'ect : 

(1.)  Public  notice  of  the  intention  to  let  the 
same  shall  be  given  in  manner  directed  in 
the  schedule  to  this  Act : 

(2.)  Every  allotment  shall  be  let  free  of  all 
charges  (that  is  to  say) ,  tithe,  tithe  rent- 
charge,  rates,  taxes,  and  outgoings  what- 
soever, and  shall  be  let  at  such  rent  as 
land  of  the  same  quality  is  usually  lee  for 
in  the  same  parish,  with  such  addition  as 
is  necessary  to  satisfy  the  said  charges ; 
and  in  this  section  the  expression  "  out- 
goings" includes  the  expense  of  getting 
possession,  and  allotting,  dividing,  and 
fencing  the  field  or  portion  of  land  set 
apart,  and  collecting  the  rents,  and  any 
sum  payable  for  such  draining  of  the 
allotments  and  means  of  approach  to  the 
allotments  as  mav  be  necessary  : 

(3.)  The  trustees  snail,  for  the  purposes  of 
all  rates,  taxes,  tithes,  and   tithe  rent- 


charge,  be  deemed  to  be  the  occupiers  of 
the  allotments: 

(4.)  One  person  shall  not  hold  any  allotment 
or  allotments  exceeding  one  acre : 

(5.)  No  building  whatever  shall  be  erected 
for  or  used  as  a  dwelling  or  workshop  on 
any  part  of  any  allotment,  and  if  any 
building  is  so  erected  or  used  the  trustees 
shall  forthwith  pull  down  the  same  and 
sell  and  dispose  of  the  materials  thereof, 
and  the  proceeds  of  the  sale  shall  be 
applicable  in  like  manner  as  the  rent  of 
the  allotment : 

(6.)  If  at  any  time  the  trustees  are  unable 
to  let  any  allotment  or  any  portion  thereof, 
they  may  let  the  same,  or  such  portion 
thereof  as  may  be  unlet,  to  any  person 
whatever  at  the  best  annual  rent  which  can 
be  obtained  for  the  same,  without  any 
premium  or  fine,  and  on  such  terms  as 
may  enable  them  to  resume  possession 
thereof  within  a  period  not  exceeding 
twelve  months  if  it  should  at  any  time  be 
required  to  be  let  for  allotments ;  but 
such  letting  shall  not  be  deemed  to 
exonerate  the  trustees  from  giving  public 
notice  under  the  foregoing  provisions  of 
this  section. 

14.  Where  a  scheme  is  made  by  the  Charity 
Commissioners  after  the  passing  of  this  Act 
in  relation  to  any  charity,  and  part  of  the 
endowment  of  such  charity  consists  of  land 
other  than  buildings  and  the  appurtenances  of 
buildings,  the  Charity  Commissioners  shall 
insert  in  such  scheme  a  provision  authorising 
the  trustees  of  the  charity  to  set  apart  portions 
of  the  said  lands  for  allotments,  and  the  same 
may  be  set  apart  and  let  as  allotments  in  like 
manner  as  is  directed  by  this  Act. 

15.  Nothing  in  this  Act  contained  shall  be 
taken  to  impair  or  alter  any  powers  conferred 
on  the  trustees  of  anv  charities  or  the  Charity 
Commissioners  by  the  Endowed  Schools  Acts 
or  the  Acts  amending  the  same. 


-^<li9i09- 


SCHEDULE. 


BegukUums  aa  to  Public  Notices  and  Lettings, 

1.  Public  notice,  for  the  purposes  of  this  Act, 
shall  be  g^ven  bv  fixing  the  notice  on  the  doors 
of  the  church  of  the  parish  in  which  the  land 
referred  to  in  the  notice  is  situate,  and  if  there 
18  no  church,  then  on  some  public  building  or 
conspicuous  place  therein. 


2.  Public  notice  of  the  setting  apart  under 
this  Act  of  a  field  or  portion  of  lana  shall  be 
given  in  the  month  of  February,  or  such  other 
month  as  the  trustees  may  fix«  and  the  first 
notice  shall  be  given  in  the  said  month  next 
after  the  passing  of  this  Act,  and  if  not  so 
given  shall    be    given  as    soon    as    may    be 
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afterwards,  at  such  time  as  may  be  fixed  by 
the  trustees,  or,  in  case  of  their  default,  by 
the  comity  court  judge  for  the  district  in 
which  the  land  is  situate,  or  by  the  Charity 
Commissioners. 

Letting. 

3.  The  public  notice  of  the  intention  to  let 
an  allotment  out  of  land  when  set  apart  shall 
specify  the  amount  of  land  to  be  let,  and  the 
rent  per  acre  or  rod  to  be  paid,  and  the  place 
and  time  at  which  applications  are  to  be  made, 
and  shall  be  given  annually  in  the  month  of 
June,  or  in  such  other  month  as  may  be  fixed 
by,  or  in  pursuance  of,  rules  under  this  Act : 
IVovided  that  in  any  year  in  which  there  will 
be  no  allotment  yacant  out  of  land  already  set 
apart,  it  shall  not  be  necessary  to  give  such 
notice. 

4.  The  first  public  notice  of  the  intention  to 
let  an  allotment  shall  be  given  in  the  month  of 
June  next  after  the  trustees  obtain  possession 


of  the  allotment,  or  at  such  other  time,  not 
more  than  one  month  later,  as  ma^  be  fixed  bv 
or  in  pursuance  of  rules  under  this  Act ;  ana, 
if  not  so  given,  shall  be  given  at  such  time  as 
may  be  fixed  by  the  counter  court  judge  for  the 
district  in  which  the  land  is  situate,  or  by  the 
Charity  Commissioners. 

5.  The  time  for  applications  for  allotments 
out  of  land  when  already  set  apart  shall  be  the 
month  of  August,  or  such  other  month  as  maj 
be  fixed  by  or  in  pursuance  of  rules  under  this 
Act. 

6.  The  allotments  shall  be  let  to  persons  in 
the  order  in  which  they  apply,  or  in  ac- 
cordance with  such  other  order  as  may  be 
provided  by  rules  tmder  this  Act,  so  that 
there  shall  be  no  undue  preference  shown  as 
regards  the  persons  to  whom  they  are  let 

7.  Each  allotment  shall  be  let  on  a  yearly 
tenancy  beginning  at  Michaelmas  day,  or  at 
suoh  other  day  as  may  be  fixed  by  or  in 
pursuance  of  rules  under  this  Act. 


Chap.  81. 
Somersham  Rectory  Act^  1882. 


ABSTRACT  OF  THE  ENACTHENTS. 

1.  Short  tiUe. 

2.  Commencement  of  Act 

3.  Rectory  of  Somersham  to  he  disannexed  from  regiue  professorship. 

4.  Rectory  vested  in  the  University  of  Cambridge, 
6.  University  to  have  powers  of  rector. 

6.  Neither  prof essor  nor  university  to  have  cure  of  souls. 

7.  Vicara>ge  constituted  with  cure  of  souls. 

8.  PaJbronaqe  of  vicarage  vested  in  hisJiop  of  diocese. 

9.  Rectory  income  to  he  divided  hetween  regius  professor  and  vicar. 

10.  Vicar  to  employ  two  curates. 

11.  Vicar  to  have  rectory  house. 

12.  Vicar  to  he  respo7isihle  for  dilapidations. 

13.  First  fi'uits  to  he  payable  on  collation  of  vicar. 

14.  First  fruits  to  he  paid  out  of  rectory  income. 

15.  Provision  as  to  costs  of  this  Act. 


An  Act  for  disannexing  the  Rectory  of 
Somersham  from  the  Office  of  Regius 
Professor  of  Divinity  in  the  Univer- 
sity of  Cambridge^  and  for  making 
better  provision  for  the  Cure  of  Souls 
within  the  said  Rectory ;  and  for 
other  purposes.      (18th  August  1882.) 

Whereas  His  late  Majesty  King  James  the 
First,  for  the  increase  of  the  stipend  of  the 
regius  professor  or  reader  of  divmity  in  the 
LFniyersity  of  Cambridge,  did  by  his  Letters 


Patent  bearing  date  the  twenty-sixth  day  of 
August,  in  the  third  year  of  his  reign,  grant 
to  the  chancellor,  masters,  and  scholars  of  the 
said  University  of  Cambridge  and  their  succes- 
sors all  that  his  advowson,  donation,  free  dis- 
position, and  right  of  patronage  of  the  Bectory 
of  Somersham  (together  with  Colne  and  Pidley, 
and  other  chapelries,  rights,  members,  and 
appurtenances)  in  the  county  of  Huntingdon, 
and  did  by  the  same  Letters  Patent  signify 
and  declare  it  to  be  his  royal  will  and  pleasure 
that  the  said  rectory  should  for  ever  thereafter 
be  held  and  enjoyed  by  the  said  professor  for 
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so  long  time  as  he  should  continae  in  the  said 
office,  and  did  thereby  farther  signify  and 
declare  his  royal  will  and  intention  to  be  that 
an  Act  of  Parliament  should  be  obtained  for 
that  purpose : 

And  whereas  by  an  Act  passed  in  the  tenth 
year  of  Her  late  Majesty  Queen  Ann  for, 
amongst  other  things,  confirming  and  render- 
ing more  effectual  the  said  Letters  Patent,  it 
was  enacted  that  the  canonry  and  rectories  in 
the  said  Act  mentioned  should  be  annexed  to 
the  offices  or  places  also  in  the  said  Act  men- 
tioned, namely,  among  others,  that  the  said 
Rectory  of  Somersham,  and  all  members, 
tithes,  lands,  tenements,  hereditaments,  profits, 
and  emoluments  whatsoever  thereto  belong- 
ing, or  in  anywise  appertaining,  or  with  the 
same  used  or  enjoyed,  was  and  should  thereby 
be  united  and  for  ever  annexed  unto  the  said 
office  or  place  of  regius  professor  of  divinity, 
and  should  be  held  and  enjoyed  by  the  person 
already  placed  in  the  said  office  or  place ;  and 
by  such  other  person  or  persons  as  should 
from  time  to  time  for  ever  ttxereafter  be  placed 
and  put  into  the  said  office  or  place  in  as 
full  and  ample  manner  to  all  intents  and  pur- 
poses as  if  they  were  duly  presented,  nomi- 
nated, admitted,  institutea,  and  inducted 
thereunto;  and  the  said  professor  or  reader 
and  his  successors  for  the  time  being,  during 
such  time  or  times  only  as  they  should  continue 
in  the  said  office  or  place,  should  by  virtue  of 
such  office  or  place  for  ever  thereafter  have 
and  hold  the  said  rectory  without  anv  presenta- 
tion, admission,  institution,  or  induction,  or 
any  other  act  or  thing  whatsoever  to  entitle 
them  thereunto,  and  should  be  and  were 
thereby  declared  to  be  during  their  continu- 
ance in  the  said  office  or  place  full  and  perfect 
incumbents  of  the  said  rectory  to  all  mtents 
and  purposes  whatsoever ;  and  that  so  often  as 
it  shoulol  happen  that  the  said  office  or  place 
should  become  void  by  death,  resignation,  or 
otherwise,  the  said  rectory  should  at  the  same 
time  become  void,  and  the  person  that  should 
be  placed  in  such  office  or  place  so  become 
void  should  by  virtue  of  such  office  or  place 
only  have  and  enjoy  the  said  rectory  for  so 
long  time  as  he  should  continue  in  such  office 
or  place  and  no  longer :  And  it  was  thereby 
provided  that  the  said  professor  should  cele- 
orate  divine  service  and  perform  all  other 
parochial  duties  relating  to  the  cure  of  souls 
within  the  said  rectory  which  any  other  rector 
of  the  said  rectory  had  theretorore  done  and 
performed,  and  were  by  law  obliged  to  do  and 
perform,  or  should  allow  to  learned  and  able 
curates  to  be  licensed  by  the  bishop  or  ordi- 
nary of  the  diocese  who  should  be  constantly 
residing  within  the  said  rectory  such  competent 
salaries  and  stipends  as  the  said  bishop  or 


ordinary  should  judge  sufficient :  And  it  was 
thereby  also  provided  that  neither  that  Act 
nor  anything  therein  contained  should  excuse 
or  be  construed  to  excuse  the  said  professor 
from  the  payment  of  &'st  fruits  and  tenths,  or 
from  the  payment  of  all  dues  of  what  kind 
soever  to  the  bishop  or  other  ordinary  who 
before  the  making  of  that  Act  had  lawful  right 
to  claim  the  same,  or  from  canonical  obedience 
to  the  bishop  or  ordinary  of  the  said  diocese, 
but  such  professor  should  be  oblig^  to  make 
payment  thereof : 

And  whereas  it  has  been  found  that  by 
reason  of  the  duties  belonging  to  his  office  of 
professor  the  said  regius  professor  is  unable 
to  celebrate  divine  service  and  to  perform  in 
person  the  other  parochial  duties  relating  to 
the  cure  of  souls  within  the  said  rectory,  and 
it  is  expedient  that  the  said  regius  professor 
should  devote  himself  entirely  to  the  duties  of 
his  office  of  professor,  and  tliat  divine  service 
should  be  celebrated  and  all  other  parochial 
duties  performed  within  the  said  rectory  by 
some  person  appointed  for  that  purpose  with 
permanence  of  tenure : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as 
the  Somersham  Rectory  Act,  1882* 

2.  This  Act  shall  commence  and  take  efiect 
from  and  after  the  time  of  the  next  and  first 
avoidance  of  the  office  or  place  (in  this  Act 
called  the  office)  of  regius  professor  or  reader 
of  divinity  in  the  University  of  Cambridge  (in 
this  Act  called  regius  professor)  which  shall 
happen  after  the  passing  of  this  Act,  or  from 
ana  after  any  earlier  time  at  which  the  person 
holding  at  tne  time  of  the  passing  of  this  Act 
the  office  of  regius  professor  shall,  by  writing 
under  his  hand  addressed  and  sent  to  the 
chancellor,  masters,  and  scholars  of  the  Univer- 
sity of  Cambridge  (in  this  Act  called  the  chan- 
cellor, masters,  and  scholars),  and  also  to  the 
bishop  or  ordinary  of  the  diooese,  resign  the 
Rectory  of  Somersham,  in  the  county  of 
Huntingdon ;  and  the  person  so  holding  the 
office  of  regius  professor  is  by  this  Act 
authorised  to  resign  the  same  rectory  ac- 
cordingly without  resigning  the  office  of  regius 
professor. 

3.  Immediately  after  the  commencement  of 
this  Act  the  Rectoiy  of  Somersham  (in  this 
Act  called  the  rectory),  together  with  Colnc 
and   Pidley,    and   other    chapelries,    rights. 
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members;  and  appnrtenanoes,  in  the  county  of 
Huntingdon,  and  idl  members,  tithes,  lands, 
tenements,  hereditaments,  profitSi  and  emolu- 
ments whatsoever  belonging  or  in  anywise 
appertaining  to  that  rectory  or  with  the  same 
used  or  eiyoyed  (all  of  which  are  in  this  Act 
included  under  the  expression  the  rectory), 
shall  be  seyered  and  for  ever  disannexed  from 
the  office  of  regius  professor ;  and  the  person 
who  shall  after  the  commencement  of  this  Act 
be  the  regius  professor  for  the  time  being  shall 
no  longer  by  yirtue  of  his  office  have  or  hold 
the  rectory  or  become  the  incumbent  thereof. 

4.  After  the  commencement  of  this  Act  the 
rectory  and  all  the  estate  and  interest  therein 
which  the  regius  professor  as  rector  thereof  or 
his  successors  has  or  had,  or  would  have  had 
therein  if  this  Act  had  not  been  passed,  shall, 
without  any  conveyance  thereof  or  any  assur- 
ance in  law  other  than  the  provisions  of  this 
Act,  forthwith  become  and  oe  vested  in  the 
chancellor,  masters,  and  scholars  for  ever  for 
the  purposes  and  subject  to  the  provisions  of 
this  Act,  and  the  chancellor,  masters,  and 
scholars  shall  for  ever  thenceforth  receive  all 
the  tithes,  rents,  profits,  and  emoluments  pay- 
able in  respect  of  the  rectory  to  the  rector 
thereof  for  the  time  being. 

5.  After  the  commencement  of  this  Act  the 
chancellor,  masters,  and  scholars  shall,  for  the 
purpose  of  enforcing  payment  of  all  tithes, 
rents,  profits,  and  emoluments  of  the  rectoiy, 
and  of  obtaining  possession  of  all  tithes,  lands, 
tenements,  and  other  hereditaments  becoming 
vested  in  them  under  this  Act,  and  of  re- 
covering the  rents  and  profits  thereof,  have 
and  enjoy  all  rights,  powers,  and  remedies  at 
law  and  in  equity  of  a  rector  of  the  rectory 
duly  presented  and  instituted  or  collated  and 
inducted  thereto. 

6.  After  the  commencement  of  this  Act 
neither  the  regius  professor  for  the  time  being 
nor  the  chancellor,  masters,  and  scholars  shall 
be  required,  nor  shall  it  be  lawful  for  him  or 
them  by  virtue  of  the  office  of  regius  pro- 
fessor or  of  rector  of  the  rectory,  to  celebrate 
divine  service  or  perform  any  other  j)arochial 
duties  relating  to  the  cure  of  souls  within  the 
rectory,  or  to  appoint  any  curate  or  curates 
for  such  purposes  or  any  of  them,  and  neither 
the  regius  professor  for  the  time  being  nor 
the  chancellor,  masters,  and  scholars  shall  owe 
any  canonical  obedience  to  the  bishop  or 
orainary  of  the  diocese  within  which  the 
rectory  is  or  may  be  situated. 

7.  After  the  commencement  of  this  Act 
there  shall  by  virtue  of  this  Act  be  constituted 


a  vicarage  of  Somersham  (in  this  Act  called 
the  vicarage),  and  for  the  purpose  of  cele- 
brating divine  service  and  performing  all 
other  parochial  duties  relating  to  the  care  of 
souls  within  the  rectory  there  shall  be  i^ 
pointed  a  duly  qualified  clerk  to  be  the  vicar 
of  Somersham  (in  this  Act  called  the  vicar  i, 
who  shall  celebrate  divine  service  and  per- 
form all  other  parochial  duties  relating  to  the 
cure  of  souls  within  the  rectory  which  tb« 
regius  professor  as  rector  of  the  rectory,  or 
the  curate  or  curates  appointed  by  him,  has  or 
have  usually  done  or  performed,  or  was  or 
were  by  law  obliged  to  ao  or  perform,  and  the 
vicar  shall  owe  canonical  obedience  to  the 
bishop  or  ordinary  of  the  diocese  within  which 
the  rectory  is  or  may  be  situated. 

8.  The  perpetual  advowson,  donation,  free 
disposition,  and  right  of  })atronage  of  the 
vicarage  shall  be  and  the  same  is  by  this  Act 
vested  in  the  bishop  or  ordinary  of  the  diocese, 
who  shall  from  time  to  time  collate  some  fit 
and  proper  person  to  the  vicarage. 

9.  After  the  conmiencement  of  this  Act  the 
chancellor,  masters,  and  scholars  shall  out  of 
the  -tithes,  rents,  profits,  and  emolumoits  of 
the  rectory  pay  all  expenses,  charges,  and 
other  outgoings,  including  the  costs  of  re- 
pairing the  chaiicel  of  the  parish  church  of 
Somersham  and  of  the  two  cnurches  in  Gohae 
and  Fidley ,  at  any  time  before  the  passing  of 
this  Act  paid  by  we  regius  professor  as  rectcK*, 
other  than  the  salaries  or  stipends  of  anj 
curates  appointed  for  the  celebration  of  divine 
service  ana  the  performance  of  other  parochial 
duties  relating  to  the  cure  of  souls  within  the 
rectory,  and  snail  divide  the  net  annual  soi^ 
plus  of  such  tithes,  rents,  profits,  and  emolu- 
ments, aftw  payment  thereout  of  all  sach 
outgoings  as  aforesaid,  into  twenty  equal  parts, 
and  shim  pay  ten  of  such  parts  to  the  regius 
professor  for  the  time  being,  and  shall  pay  the 
remaining  ten  of  such  parts  to  the  vicar  for 
the  time  being  for  the  benefit  of  himself  and  of 
his  two  curates  as  herein-after  provided. 

10.  The  vicar  shall  appoint  and  oonstantlj 
provide  at  least  two  learned  and  able  curates 
(to  be  duly  licensed  by  the  bishop  or  ordinary 
of  the  diocese),  who  shall  be  resident  within 
the  rectory,  to  assist  him  in  the  celebration  of 
divine  service,  and  the  performance  of  all  other 
parochial  duties  relating  to  the  cure  of  sools 
within  the  rectory,  and  the  vicar  shall  in  every 
year,  out  of  the  income  represented  by  the  ten 
parts  to  i)e  paid  to  him  as  oy  this  Act  provided 
of  the  said  annual  surplus,  pay^  and  i^lythree 
of  such  parts  to  the  curate  assigned  to  Pidler 
and  two  other  such  parts  to  the  curate  aasignea 
to  Golne. 
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11.  The  vicar  shall  by  virtue  of  his  office  of 
vicar  have»  hold,  occnpy,  and  eiyoy  for  his  own 
use,  so  long  as  he  continaes  vicar,  the  rectory 
house  at  Somersham,  and  the  garden  and 
ground  belonging  thereto  and  usually  occupied 
therewith. 

12.  Every  vicar  of  Somersham  shall  have  all 
such  claims,  rights,  remedies,  and  powers  of 
recovery  against  the  rector  or  vicar  his  pre- 
decessor, or  against  the  representatives  of  the 
rector  or  vicar  his  predecessor,  in  re8X)ect  of 
dilapidations  to  the  rectory  house,  garden,  and 
ground  as  would  have  belonged  to  or  been 
possessed  by  the  person  succeeding  to  the 
office  of  regius  professor  against  his  prede- 
cessor in  that  office,  or  against  the  representa- 
tives of  such  predecessor,  if  this  Act  had  not 
been  passed. 

13.  All  first  fruits  and  other  dues  which 
before  the  passing  of  this  Act  have  been  pay* 
able  in  respect  of  the  rectory  upon  the  appoint- 


ment of  any  person  to  the  office  of  regius 
professor  shall  after  the  commencement  of  this 
Act  become  due  and  be  payable  upon  the 
collation  of  a  vicar  to  the  vicarage,  and  first 
fruits  or  other  dues  shall  no  longer  become  due 
or  be  payable  in  respect  of  the  rectory  upon 
the  appointment  of  any  person  to  the  office  of 
regius  professor. 

14.  The  chanceUor,  masters,  and  scholars 
shall  out  of  the  tithes,  rents,  profits,  and 
emoluments  received  by  them  as  rectors  of 
the  rectory  pay  all  first  fruits  and  tenths,  and 
payments  so  made  shall  be  outgoings  within 
the  meaning  of  this  Act  payable  before  the 
division  by  this  Act  directed  to  be  made  of 
the  net  annual  surplus  of  the  tithes,  rents, 
profits,  and  emoluments  of  the  rectory. 

15.  All  costs  of  or  incident  to  preparing, 
obtaining,  and  passing  this  Act  shall  be  paid 
the  chancellor,  masters,  and  scholars. 


Chap.  82. 
Lunacy  Regulation  Amendment  Aci^  1882. 
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1.  STuni  tiOe  of  Act. 

2.  Constmction  of  Act 

3.  Poioer  of  Lord  Chancellor  where  property  of  Itmatio  does  not  exceed2,0O0Lf  or  lOOL  per  annum. 

4.  All  Chancery  lunatics  to  he  visited  twice  a  year. 


An  Act  for  amending  the  Lunacy  Regu- 
lation Acts.  (1  Sth  August  1882.) 

Whebeas  it  is  expedient  to  amend  the 
Lunacy  Beg^lation  Acts : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  for  all  other  pur- 
poses as  the  Lunacy  Begulation  Amendment 
Act,  1882. 

2.  This  Act  shall  be  construed  as  one  with 
the  Lunacy  Begulation  Acts,  1853  and,  1862, 
and  unless  there  is  something  in  the  subject 
matter  or  context  repugnant  to  such  construe* 


tion,  the  expression  '*  The  Lord  Chancellor 
intmsted  as  aforesaid,"  and  all  other  expres- 
sions having  a  special  or  defined  meaning  in 
the  last-mentioned  Acts,  or  either  of  them, 
shall  have  the  same  meaning  in  this  Act. 

3.  Section  twelve  of  the  Lunacy  Begulation 
Act,  1862,  is  herebv  amended  so  as  to  have 
effect  as  if  the  words  "two  thousand  pounds 
in  value  "  had  been  inserted  therein  instead  of 
the  words  "  one  thousand  pounds  in  value  " 
and  the  words  "  one  hundred  pounds  per 
annum  "  instead  of  "  fifty  pounds  per  annum." 

4.  Whereas  by  section  twenty  of  the  Lunacy 
Begulation  Act,  1862,  it  is  enacted  that 
"  every  lunatic  shall  be  personally  visited  and 

seen  by  one  of  the  said  visitors  four  times  at 
least  in  every  year,  and  such  visits  shall  be 
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so  regulated  as  that  the  interval  between 
successive  visits  to  any  such  lunatic  shall 
in  no  case  exceed  four  months:  Provided 
always,  that  lunatics  who  are  resident  in 
licensed  houses,  asylums,  or  registered  hos- 
pitals shall  not  necessarily  be  visited  by  any 
of  the  said  visitors  more  than  once  in  the 
year,  unless  the  Lord  Chancellor  intrusted 
as  aforesaid  shall  otherwise  direct ;" :  Be  it 
enacted,  that  the  said  section  shall  be  con- 


strued as  if  the  word  "twice"  had  been 
inserted  therein  instead  of  the  words  "four 
times,"  and  as  if  the  words  '*  eight  montba** 
had  been  inserted  therein  instead  of  the  words 
"  four  months,"  and  as  if  instead  of  tbeproTiso 
therein  there  had  been  inserted  the  fouowing 
words:  Provided  always,  that  every  lanatk 
resident  in  a  private  house,  shaU,  during  the 
two  years  next  following  inquisition,  be  lo 
visited  at  least  four  times  in  every  year. 


LONDON  :  Printed  by  Geobob  B.  B.  Etbb  and  Wn^UAX  Spottmwoodb, 
Printers  to  the  Queen's  most  Excelleiit  Majesty.    1888. 
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miralty and  War  OflSce  -  -  -    68 

33.  An  Act  further  to  amend  the  Acts  relating 
to  the  raising  of  Money  by  the  Metropolitan 
Board  of  Works ;  and  for  other  purposes  76 

3i.  An  Act  to  amend  "The  Beer  Dealers' 
Retail  Licences  Act.  1880  "         -  -    84 

35.  An  Act  to  amend  so  much  of  **  The 
Friendly  Societies  Act,  1875,"  as  relates  to 
quinquennial  returns  of  sickness  and  mor- 
tality       -  -  .  -  -    85 

36.  An  Act  to  amend  the  Pauper  Inmates 
Discharge  and  Regulation  Act,  1871     -    85 

37.  An  Act  to  amend  the  Law  respecting  the 
obtaining  of  Corn  Returns  -  -    86 


38.  An  Act  for  facilitating  Sales,  Leases,  and 
other  dispositions  of  Settled  Land,  and  for 
promoting  the  execution  of  improvements 
thereon       -  .  -  .    Page  9"} 

39.  An  Act  for  further  improving  the  Practice 
of  Conveyancing ;  and  for  other  pur- 
poses        -  -  -  -  -  l'.«8 

40.  An  Act  to  amend  the  Law  of  Copyright 
relating  to  Musical  Compositions         -  113 

41.  An  Act  to  grant  certain  Duties  of  Cnstoms 
and  Inland  Revenue,  to  alter  other  Datie3, 
and  to  amend  the  Laws  relating  to  Customs 
and  Inland  Revenue        -  -  -  IH 

42.  An  Act  to  amend  the  Law  relating  to 
Civil  Imprisonment  in  Scotland  -  117 

43.  An  Act  to  amend  the  Bills  of  Sale  Act. 
1878 11^ 

44.  An  Act  to  authorise  the  Commutation  of  a 
portion  of  a  Pension  in  pursuance  of  the 
Pensions  Commutation  Act,  1871         -  122 

45.  An  Act  to  make  provision  for  the  transfer 
of  Jthe  Assets  and  Liabilities  of  the  Provi- 
dent Branch  of  the  Bombay  Civil  Fund  and 
other  funds  to  the  Secretary  of  State  fjr 
India  in  Council  -  -  -  - 123 

46.  An  Act  to  amend  the  Isle  of  Man  (Officer^) 
Act,  1876  -  .  .  .  124 

47.  An  Act  to  make  provision  respecting  cer- 
tain Arrears  of  Rent  in  Ireland  -  -  l^o 

48.  An  Act  to  consolidate  the  Acts  relating  to 
the  Reserve  Forces  -  -  -  133 

49.  An  Act  to  consolidate  the  Acta  relating  to 
the  Militia  -  -  -  - 142 

50.  An  Act  for  consolidating,  with  Amend- 
ments, enactments  relating  to  Municip^ 
Corporations  in  England  and  Wales     - 1^1 

51.  An  Act  to  extend  the  Acts  relating  to  the 
purchase  of  small  Government  Annuitiej 
and  to  assuring  payments  of  moneT  on 
death        -  -  .  -  -  2a* 

52.  An  Act  to  continue  certain  Turnpike  Acts. 
and  to  repeal  certain  other  Turnpike  Act* : 
and  for  other  purposes  connected  there- 
with ...  .  -  -  24-.' 

53.  An  Act  to  amend  the  Law  of  Entail  il 
Scotland  -  -  -  .  •  247 

54.  An  Act  to  amend  the  Artizans  and  La- 


bourers Dwellings  Acts  - 


l^ 


55.  An  Act  to  amend  the  Law  with  respect  v 
the  Charges  on  and  Payments  to  the  Mer- 
cantile Marine  Fand,  and  to  Eipenses  of 
Prosecutions  for  Offences  committed  ai 
Sea  •  •  ■  •  -  2M' 
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56.  An  Act  to  facilitate  and  regulate  the  supply 
of  Electricity  for  Lighting  and  other  pur- 
poses in  Great  Britain  and  Ireland  Page  263 

57.  An  Act  to  amend  the  law  relating  to  Costs 
and  Salaries  in  County  Courts    -  -  277 

58.  An  Act  to  amend  the  Divided  Parishes 
and  Poor  Law  Amendment  Act,  1876 ;  and 
for  other  purposes  -  -  -  277 

59.  An    Act    to    reoreraniso  the    Educational 


Endowments  of  Scotland 


-  280 


«>0.  An  Act  to  amend  and  extend  the  pi'ovi- 
sions  of  the  Land  Law  (Ireland)  Act,  1881, 
relating  to  Labourers  Cottages  and  Allot- 
ments        288 

01.  An  Act  to  codify  the  law  relating  to  Bills 
of  Exchange,  Cheques,  and  Promissory 
Notes 289 

♦32.  An  Act  to  grant  Money  for  the  purpose  of 
Loans  by  the  Public  Works  Loan  Commis- 
sioners and  the  Commissioners  of  Public 
Works  in  Ireland  and  the  Irish  Land  Com- 
mission ;  and  for  other  purposes  relating  to 
Loans  by  those  Commissioners  -  -  310 

(33.  An  Act  to  amend  the  Acts  regulating  the 
pay  of  certain  officers  of  the  Royal  Irish 
Constabulary  Force,  and  for  other  purposes 
connected  therewith        -  -  -  314 

64.  An  Act  to  continue  various  expiring 
Laws        .  -  -  -  -  316 

05.  An  Act  to  make  provision  respecting  cer- 
tain Prison  Charities       -  -  -  319 

66.  An  Act  to  amend  the  Law  relating  to 
Licences  to  retail  Intoxicating  Liquors  on 
Passenger  Vessels  in  Scotland    -  -  320 

t>7.  An  Act  to  further  amend  the  Law  relating 
to  Turnpike  Roads  in  South  Wales        -  321 

68.  An  Act  to  suspend  for  a  limited  period,  on 
account  of  Corrupt  Practices,  the  holding  of 
an  Election  of  a  Member  or  Members  to 
serve  in  Parliament  for  certain  cities  and 
boroughs  -----  322 

<i9.  An  Act  to  amend  the  Intermediate  Educa- 
tion (Ireland)  Act,  1878  -  -  -  323 

70.  An  Act  to  amend  the  Supreme  Court  of 
Judicature  Act  (Ireland),  1877  -  -  324 

71.  An  Act  to  apply  a  sum  out  of  the  Consoli- 
dated Fund  to  the  service  of  the  year  ending 
on  the  thirty-first  day  of  March  one  thousand 
eight  hundred  and  eighty-three,  and  to  ap- 
propriate the  Supplies  granted  in  this  Session 
of  Parliament      -  -  -  -  325 

72.  An  Act  for  amending  the  Laws  relating  to 
Customs  and  Inland  Revenue,  and  Postage 
and  other  Stamps,  and  for  making  further 
provision  respecting  the  National  Debt  and 
charges  payable  out  of  the  public  revenue  or 
by  the  Commissioners  for  the  reduction  of  the 
iJational  Debt ;  and  for  other  purposes    341 


73.  An  Act  for  the  better  protection  of  Ancient 
Monuments  .  «  .    Page  351 

74.  An  Act  to  amend  the  Post  Office  Acts  with 
respect  to  the  Conveyance  of  Parcels    -  357 

75.  An  Act  to  consolidate  and  amend  the  Acts 
relating  to  the  Property  of  Married  Women 

365 

76.  An  Act  to  amend  the  Merchant  Shippins^ 
Acts,  1854  to  1880,  with  respect  to  Colonial 
Courts  of  Inquiry  -  -  -  371 

77.  An  Act  to  amend  the  Law  of  Citation  in 
Scotland  -  -  -  -  -  373 

78.  An  Act  to  establish  a  Fishery  Board  for 
Scotland  -  -  -  -  -  375 

79.  An  Act  to  make  provision  for  the  arrange- 
ment of  Accounts  between  the  Commissioners 
of  Her  Majesty's  Treasury  and  the  Secretary 
of  State  in  Council  of  India  in  respect  of 
certain  Home  Charges  for  Her  Majesty's 
Forces  serving  in  India  -  -  -  377 

80.  An  Act  for  the  extension  of  Allotments 

378 

81.  An  Act  for  disannexing  the  Rectory  of 
Somersham  from  the  office  of  Regius  I^ro- 
fessor  of  Divinity  in  the  University  of  Cam- 
bridge, and  ^or  making  better  provision  for 
the  cure  of  Souls  within  the  said  Rectory ; 
and  for  other  purposes    .  -  .  382 

82.  An  Act  for  amending  the  Lunacy  Regula- 
tion Acts  -----  385 


The  Acts  contained  in  the  following  List, 
being  Public  Acts  of  a  Local  Character, 
are  placed  amongst  the  Local  and  Per- 
sonal Acts. 

i.  An  Act  to  confirm  a  Provisional  Order  made 
by  the  Board  of  Trade  under  the  Merchant 
Shipping  Act  Amendment  Act,  1862,  relating 
to  the  pilotage  of  the  River  Tees. 

iii.  An  Act  to  confirm  a  Provisional  Order 
under  the  Drainage  and  Improvement  of 
Lands  (Ireland)  Act,  1863,  and  the  Acts 
amending  the  same  relating  to  Cahcrmono 
District. 

iv.  An  Act  to  confirm  Schemes  under  the 
Metropolitan  Commons  Act,  1866,  and  the 
Metropolitan  Commons  Amendment  Act, 
1869,  relating  respectively  to  Acton  Com- 
mons, Chiswick  and  Tumham  Green  Com- 
mons, and  Tottenham  Commons. 

xxvi.  An  Act  to  confirm  a  Provisional  Order  of 
the  Local  Government  Board  under  the 
Highways  and  Locomotives  (Amendment) 
Act,  1878,  relating  to  the  county  of  Kent. 

c  c  2 
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xxvii.  An  Act  to  confirm  the  Provisional  Orders 
for  the  regulation^of  certain  lands  known  as 
Crosby  Gurrett  Common,  in  the  parish  of 
Crosby  Garrett,  in  the  county  of  Westmore- 
land ;  and  for  the  regulation  of  certain  lands 
known  as  Stivichall  Common,  in  the  parish 
of  St.  Michael,  Coventry,  in  the  county  of 
Warwick. 

xxviii.  An  Act  to  confirm  the  Provisional 
Order  for  the  inclosure  of  certain  lands 
known  as  Arklcside  Common,  situate  in  the 
Parish  of  Coverham,  in  the  North  Biding  of 
Yorkshire,  in  pursuance  of  a  Report  of  the 
Inclosure  Commissioners  for  England  and 
Wales. 

xxix.  An  Act  to  confirm  the  Provisional  Order 
for  the  inclosure  of  certain  lands  known  as 
Bettws  Disserth  Common,  situate  in  the 
Parish  of  Bettws  Disserth,  in  the  County  of 
Radnor,  in  pursuance  of  a  Report  of  the 
Inclosure  Commissioners  for  England  and 
Wales. 

XXX.  An  Act  to  confirm  the  Provisional  Order 
for  the  inclosure  of  certain  lands  known  as 
Cefn  Drawen  Common,  situate  in  the  Parish 
of  Glascwm,  in  the  County  of  Radnor,  in 
pursuance  of  a  Report  of  the  Inclosure  Com- 
missioners for  England  and  Wales. 

xxxi.  An  Act  to  confirm  a  Provisional  Order  of 
the  Local  Government  Board  for  Ireland 
relating  to  the  Bangor  Gas  Undertaking. 

xxxii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  for 
Ireland  relating  to  the  towns  of  Ballymena, 
Clonmel,  Fermoy,  and  Letterkenny. 

xxxiii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board 
relating  to  the  City  and  County  of  Bristol, 
the  Local  Grovemment  District  of  Bromley* 
the  Port  of  Cardiff,  the  Rural  Sanitarv 
District  of  the  Glendale  Union,  the  Borough 
of  Hastings,  the  Local  Government  District 
of  Merthyr  Tydfil,  the  Boroughs  of  Newport 
(Monmouthshire)  and  Portsmouth,  the  Local 
Government  District  of  Sandal  Magna,  and 
the  Rural  Sanitary  District  of  the  Ware 
Union. 

xxxiv.  An  Act  to  cofirm  certain  Orders  of  the 
Local  Government  Board  under  the  provi- 
sions of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876,  as  amended  and 
extended  by  the  JPoor  Law  Act,  1879,  rela- 
ting to  the  Parishes  of  Barmbrough,  Bnrsh- 
wallis,  Coleshill,  Conisbrough,  Forrest  EuU, 
Hickleton,  Inglesham,  Kirk  Bramwith,  Kirk 
Sandall  and  Trumfleet,  Shotover,  and  Shot- 
over  Hill  Place,  and  to  the  Townships  of 
Adwick-le-Street,  Askem,  Bamby-upon-Don 


or  Bamby  Dunn,  Campsall,  Dalton,  Eccles- 
field,  Helmingtou  Row,  Langthwaite-with- 
Tilts,  Mexbroueh,  Moss,  Owston,  Thorpe-ia- 
Balne,  and  WiUington. 

Iviii.  An  Act  to  confirm  certain  Provisionil 
Orders  made  b^  the  Board  of  Trade  under 
the  General  Pier  and  Harbour  Act,  1861, 
relating  to  Eyemouth,  G-reenock,  and 
Rothesay. 

lix.  An  Act  to  confirm  a  Provisional  Order 
of  the  Local  Government  Board  xmder  the 
provisions  of  the  Artizans  and  Labourers 
Dwellings  Improvement  Act,  1875,  relating 
to  the  Borough  of  Nottingham. 

Ix.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board 
relating  to  the  City  and  Borough  of  Bath, 
the  Local  Government  District  of  Bricrley 
Hill,  the  Borough  of  Burton-upon-Trent,  the 
Rural  Sanitary  District  of  the  Keighlej 
Union,  the  Boroughs  of  Margate,  Newbaiv, 
and  Preston,  the  Town  of  Ramsgate,  the 
Borough  of  Saint  Helens,  and  the  Bnial 
Sanitary  District  of  the  Settle  Union. 

Ixi.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Gt>vernment  Board 
relating  to  the  Borough  of  Birmingham 
(two),  the  Local  Government  Districts  of 
Gainsborough,  Smethwick,  and  South  BIjth, 
the  Borou^  of  Stafford,  the  Staines  Joint 
Hospital  District,  the  Improvement  Act 
District  of  Snrbiton,  the  tTxbridge  Joist 
Hospital  District,  the  Local  Govenunent 
District  of  Watford,  and  the  Borou^  of 
Wigan. 

Ixii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board 
relating  to  the  Rural  Sanitary  District  of 
the  Billericay  Union,  the  City  and  Conntf 
of  Bristol,  the  Local  Government  District  of 
Compton  GiflTord,  the  Rural  Sanitary  District 
of  the  Famham  Union,  the  Local  GoTera- 
ment  Districts  of  Hendon  and  Madron,  the 
Borough  of  Nottingham,  the  Local  Gotctd- 
ment  Districts  of  Rusholme  and  Torquaj, 
the  Borough  of  Walsall,  the  ImproTement 
Act  District  of  West  Bromwich,  and  the 
Local  Government  District  of  Worthing. 

Ixiii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board 
relating  to  the  Borough  of  Ashton-iinder' 
Lyne,  the  Improvement  Act  District  d 
Bethesda,  the  Local  Government  District 
of  Heckmondwike,  the  Borough  of  Lewes, 
the  Improvement  Act  District  of  Lrtham. 
the  Local  Government  District  of  Pembenon* 
the  Borough  of  Rochdale,  and  the  Local 
Government  District  of  Sowerby  Bridge. 
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Ixiv.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board 
relating  to  the  Local  Government  Districts 
of  Ealing,  Edmonton,  and  Orompton,  the 
Ports  of  Newcastle,  North  Shields,  and 
South  Shields,  the  Port  of  Plymouth,  and 
the  Local  Government  Districts  of  West 
Cowes  and  Woodford. 

Ixv.  An  Act  to  confirm  Provisional  Orders 
of  the  Local  Government  Board  for  Ireland 
relating  to  the  towns  of  Ballina  and  Lurgan. 

Ixvi.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  for 
Ireland  relatinc:  to  the  City  of  Dublin  and 
the  Poor  Law  Union  of  Ballymoney. 

Ixvii.  An  Act  to  confirm  a  Provisional  Order 
under  the  Land  Drainage  Act,  1861,  relating 
to  Fenstanton  Improvements,  situate  in  the 
parish  of  Fenstanton,  in  the  county  of 
Montingdon. 

Ixviii.  An  Act  to  extend  the  Artillery  Eanges 
Act,  1862. 

Ixix.  An  Act  to  confirm  a  Provisional  Order 
of  the  Local  Government  Board  relating  to 
the  Borough  of  Ryde. 

Ixx.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under 
the  Tramw^s  Act,  1870,  relating  to  Great 
Yarmouth  Tramways,  Highgate  Hill  Tram- 
ways, Isle  of  Axholme  and  Marshland  Tram- 
ways, North  Shields  and  District  Tramways 
Extension,  Pontypridd  and  Ehondda  Yalley 
Tramways,  Staflbrdshire  Tramways  (Exten- 
sion), Sunderland  Tramways  (Extension), 
and  Weston-super-Mare  Tramways. 

Ixxi.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  for 
Ireland  relating  to  Banbridge,  Ennis,  Larne, 
and  Londonderry. 

Ixxii.  An  Act  to  confirm  a  Provisional  Order 
of  One  of  Her  Majesty's  Principal  Secre- 
taries of  State  for  providing  that  the  Beads 
and  Bridges  (Scotland)  Act,  1878,  shall  come 
into  force  in  the  county  of  Edinburgh  on  the 
1st  day  of  September  1882  subject  to  certain 
conditions. 

xcTii.  An  Act  to  confirm  a  Provisional  Order 
of  the  Local  Government  Board  relating  to 
the  Borough  of  Salford. 

xcviii.  An  Act  to  confirm  a  Provisional  Order 
of  the  Local  Government  Board  relating  to 
the  Local  Government  District  of  Working- 
ton. 

jccix.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under 
the  Gas  and  Water  Works  Facilities  Act, 
1870,  relating  to  Brecon  Gus,  High  Wycombe 


Gas,  Kettering  Gas,  Portsoa  Gas,  Redditch 
Gas,  Salisbury  Gas,  and  Sheffield  Gas. 

c.  An  Act  to  confirm  certain  Provisional  Orders 
made  by  the  Board  of  Trade  under  the  Gns 
and  Water  Works  Facilities  Act,  1870, 
relating  to  Calne  Water,  Cromer  Water, 
Denbigh  Water,  and  Kenilworth  Water. 

ci.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under 
the  Tramways  Act,  1870,  relating  to  Bir- 
mingham and  Aston  Tramways,  Birming- 
ham and  Suburban  Tramways,  Birmingham 
and  Western  Districts  Tramways,  Man- 
chester, Bury,  and  Rochdale  Tramways 
(Extensions),  and  Walsall  and  District 
Tramways. 

cii.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Education  Department 
under  the  Elementary  Education  Act,  1870, 
to  enable  the  School  Boards  for  West  Ham 
(Essex)  and  Terrington  St.  John  (Norfolk)  to 
put  in  force  the  Lands  Clauses  Consolida- 
tion Act,  1845,  and  the  Acts  amending  the 
same. 

ciii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board 
relating  to  the  Improvement  Act  Districts 
of  Fleetwood  and  Rhyl  and  the  City  of 
York. 

cxxxviii.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under 
the  Tramways  Act,  1870,  relating  to  Alder- 
shot  and  Farnborough  Tramways  Amend- 
ment, Birkdale  and  South  port  Tramway's 
(Use  of  Mechanical  Power),  Bristol  Tram- 
ways (Extensions),  Burnley  and  District 
Tramways  Extension,  Leamington  and  War- 
wick Tramways,  Manchester  Carriage  and 
Tramways  Company,  North  Staffordshire 
Tramways,  and  Oldham  Borough  Tramways 
(Extensions). 

cxxxix.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Education  Department 
under  the  Elementarv  Education  Act,  1870, 
to  enable  the  School  Boards  for  Fiuchley, 
Llanarth,  and  Upper  Dylais  to  put  in  force 
the  Lands  Clauses  Consolidation  Act,  1845, 
and  the  Acts  amending  the  same. 

cxl.  An  Act  to  confirm  a  Provisional  Order  of 
the  Local  Government  Board  for  Ireland 
relating  to  Waterworks  in  the  town  of 
Queens  town. 

cxli.  An  Act  to  confirm  a  Provisional  Order 
made  by  the  Education  Department  under 
the  Elementary  Education  Act,  1870,  to 
enable  the  School  Board  for  London  to  put 
in  force  the  Lands  Clauses  Consolidation 
Act,  1845,  and  the  Acts  amending  the  same* 
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clxviii.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under 
the  General  Pier  and  Harbour  Act,  1861, 
relating  to  Bridlington,  Broadstairs,  Cam- 
lough,  Holywood,  Johnshaven,  Kettletoft, 
Penmaenmawr,  Plymouth,  Seabrook,  South- 
end, Stonehaven,  Weymouth,  and  Worthing 
(West). 

clxix.  An  Act  to  confirm  a  Provisional  Order 
of  the  Local  Government  Board  under  the 
Provisions  of  the  Gras  and  Water  Works 
Facilities  Act,  1870,  and  the  Public  Health 


Act,  1875,  relating  to  the  Local  Govemmei*: 
District  of  Upper  Sedgley. 

clxx.  An  Act  to  confirm  certain  Provisioiul 
Orders  of  the  Local  GoTernment  Board 
relating  to  tho  Borough  of  Bury  (twoi,  tit- 
Godalming  Main  Sewerage  District,  and  ik( 
Local  Government  Districts  of  Marsden  and 
North  wich, 

ccxxi.  An  Act  to  amend  the  Limerick  Kir- 
bour  (Composition  of  Debt)  Act,  lbt7,  ii. 
relation  to  Wellesley  Bridge. 


LIST  OF  THE  LOCAL  AND  PRIVATE  ACTS. 


LOCAL    ACTS. 


The  Titles  to  which  the  Letter  P.  is  prefixed  are  Public  Acts  of  a  Local  Character. 


P.  i.  An  Act  to  confirm  a  Provisional  Order 
made  by  the  Board  of  Trade  under  the 
Merchant  Shipping  Act  Amendment  Act, 
1862,  relating  to  the  pilotage  of  the  Eiver 
Tees. 

ii.  An  Act  to  enable  the  London  and  Saint 
Katharine  Docks  Companv  to  raise  further 
Money  and  to  maintain  their  Railway  from 
the  North  Woolwich  Branch  of  the  Great 
Eastern  Railway  to  Galleons  Reach  and  for 
other  purposes. 

P.  iii.  An  Act  to  confirm  a  Provisional  Order 
under  tho  Drainage  and  Improvement  of 
Lands  (Ireland)  Act,  1863,-  and  the  Acts 
amending  the  same  relating  to  Cahermone 
District. 

P.  iv.  An  Act  to  confirm  Schemes  under  the 
Metropolitan  Commons  Act,  1866,  and  the 
Metropolitan  Commons  Amendment  Act, 
1869,  relating  respectively  to  Acton  Com- 
mons, Chiswick  and  Tumham  Green  Com- 
mons, and  Tottenham  Commons. 

V.  An  Act  to  enable  the  London  Brighton  and 
South  Coast  Railway  Company  to  raise 
further  Capital. 

vi.  An  Act  for  granting  further  powers  to  tho 
Maidstone  Waterworks  Company. 

vii.  An  Act  for  enabling  the  Caledonian  Rail- 
way Company  to  raise  additional  Money. 

viii.  An  Act  to  revive  the  powers  and  extend 
the  period  for  the  compulsory  purchase  of 


lands  and  to  extend  the  period  for  the  ccc- 
plotion  of  the  Works  authorised  by  tl^ 
jBristol  Port  and  Channel  Dock  Act  hTT 
and  for  other  purposes. 

ix.  An  Act  for  enabling  the  mayor  and  com- 
monalty and  citizens  of  the  City  of  Lond jh 
to  take  lands  with  a  view  to  the  enlarge- 
ment and  improvement  of  the  court  hon^ 
of  the  City  of  London  Court  and  for  o:hcr 
purposes. 

X.  An  Act  to  authorise  the  sale  of  the  existing 
Church  of  Saint  Philip  in  the  City  of  Liver- 
pool and  of  the  site  thereof  and  purchase  «f 
a  site  for  and  the  erection  of  a  new  church 
and  to  provide  for  the  appointment  .! 
Trustees  and  other  relative  matters. 

xi.  An  Act  to  transfer  to  the  Local  Board 
for  the  District  of  Pulwood  in  the  Connir 
Palatine  of  Lancaster  the  Powers  conferred 
by  the  Lancashire  County  Justices  An 
1880  for  constructing  Waterworks  and  sup- 
plying Water  to  the  Whittingham  Coaniy 
Lunatic  Asylum,  and  to  authorise  the  Loca^ 
Board  to  supply  Water  within  their  Distrin 
and  other  Places,  and  to  make  further  pro- 
visions in  that  behalf. 

xii.  An  Act  to  confer  further  powers  on  thi 
Abbotsbury  Railway  Company  ;  to  reriTC 
the  powers  and  extend  the  period  for  tbc 
compulsory  purchase  of  lands ;  for  the  con- 
struction of  portions  of  the  railway  aatho- 
rised  by  the  Abbotsbury  Railway  Act.  l^' 
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for  making  a  diversion  of  part  of  their 
authorised  line ;  and  for  other  purposes. 

xiii.  An  Act  to  amend  the  Constitution  of 
King's  College  London  and  for  other  pur- 
poses relating  thereto. 

xiv.  An  Act  to  continue  the  Liability  of  the 
borough  of  Birkenhead  to  contribute  to 
the  Expenses  of  the  Local  Authoritjr  of 
the  county  of  Chester  under  the  Contagious 
Diseases  (Animals)  Acts  in  the  event  of  a 
grant  of  a  separate  Court  of  Quarter  Sessions 
to  the  said  borough. 

XV.  An  Act  to  authorise  the  Limavady  and 
Dungiven  Railway  Company  to  acquire 
additional  lands  to  confirm  an  agreement 
with  the  Skinners'  Company  to  attach  a 
preference  to  certain  shares  to  authorise  the 
Belfast  and  Northern  Counties  Bailway 
Company  to  subscribe  and  lend  further  sums 
and  to  raise  further  capital  and  for  other 
purposes. 

xvi.  An  Act  to  further  extend  the  Time  for  the 
Completion  of  the  Merionethshire  Bailway. 

xvii.  An  Act  to  consolidate  and  convert  certain 
of  the  Shares  and  Stocks  in  the  Capital  of 
the  Great  North  of  Scotland  Railway  Com- 
pany ;  and  for  other  purposes. 

xviii.  An  Act  to  confer  further  powei-s  on  the 
Great  North  of  Scotland  Railway  Company. 

xix.  An  Act  to  confer  further  powers  on  the 
Lord  Provost,  magistrates  and  council  of 
the  city  and  royal  burgh  of  Glsegow ;  and 
for  other  purposes. 

XX.  An  Act  to  confer  further  powers  on  the 
Teign  Valley  Railway  Company;  and  for 
other  purposes. 

xxi.  An  Act  for  vesting  the  bridge  at  Sawley 
across  the  River  Trent  in  the  counties  of 
Derby  and  Leicester  commonly  known  as 
Harrington  Bridge  iii  the  Trustees  of  the 
bridge  at  Shardlow  across  the  said  river  in 
the  said  counties  commonly  known  as  Caven- 
dish Bridge  and  for  suspending  the  taking 
of  toll  upon  the  same  and  for  other  purposes. 

xxii.  An  Act  for  enabling  the  North-eastern 
Railway  Company  to  construct  a  Railway 
from  Alnwick  to  Comhill  in  the  county  of 
Northumberland  j  and  for  other  purposes. 

xxiii.  An  Act  for  enlarging  the  Powers  of  the 
Corporation  of  the  Borough  of  Alnwick  and 
for  vesting  in  the  Corporation  the  Forest  of 
Aydon  otherwise  Haydon  or  Alnwick  Moor 
in  the  county  of  Northumberland  and  for 
other  purposes. 

xxiv.  An  Act  for  incorporating  the  Homoastle 
Water  Company,  and  for  better  supplying 
with  Water  the  Town  of  Horncastle,  in  the 


county  of  Lincoln,  and  the  several  places 
adjacent  thereto ;  and  for  other  purposes. 

XXV.  An  Act  to  extend  the  ol)jects  of  the 
Agricultural  Company  of  Mauritius,  Limited, 
and  its  powers  for  the  transaction  of  its 
business  and  investment  of  its  moneys. 

P.  xxvi.  An  Act  to  confirm  a  Provisional  Order 
of  the  Local  Government  Board  under  the 
Highways  and  Locomotives  (Amendment) 
Act,  1878,  relating  to  the  county  of  Kent. 

P.  xxvii.  An  Act  to  confirm  the  Provisional 
Orders  for  the  regulation  of  certain  lands 
known  as  Crosby  Garrett  Common,  in  the 
parish  of  Crosby  Garrett,  in  the  county  of 
Westmoreland;  and  for  the  regulation  of 
certain  lands  known  as  Stivichall  Common, 
in  the  parish  of  St.  Michael,  Coventry,  in 
the  county  of  Warwick. 

P.  xxviii.  An  Act  to  confirm  the  Provisional 
Order  for  the  inclosure  of  certain  lands 
known  as  Arklcside  Common «  situate  in  the 
Parish  of  Covcrham,  in  the  North  Riding  of 
Yorkshire,  in  pursuance  of  a  Report  of  the 
Inclosure  Commissioners  for  England  and 
Wales. 

P.  xxix.  An  Act  to  confirm  the  Provisional 
Order  for  the  inclosure  of  certain  lands 
known  as  Bettws  Disserth  Common,  situate 
in  the  Parish  of  Bettws  Disserth,  in  the 
county  of  Radnor,  in  pursuance  of  a  Report 
of  the  Inclosure  Commissioners  for  England 
and  Wales. 

P.  XXX.  An  Act  to  confirm  the  Provisional 
Order  for  the  inclosure  of  certain  lands 
known  as  Ccfn  Drawcn  Common,  situate  in 
the  Parish  of  Glascwm,  in  the  county  of 
Radnor,  in  pursuance  of  a  Report  of  the 
Inclosure  Commissioners  for  England  and 
Wales. 

P.  xxzi.  An  Act  to  confirm  a  Provisional  Order 
of  the  Local  Grovcrnment  Board  for  Ireland 
relating  to  the  Bangor  Gas  Undertaking. 

P.  xxxii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  for 
Ireland  relating  to  the  towns  of  Ballymena, 
Clonmel,  Fcrmoy,  and  Letterkonny. 

P.  xxxiii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  re- 
lating to  the  city  and  county  of  Bristol,  the 
Local  Government  District  of  Bromley,  the 
Port  of  Cardifi*,  the  Rural  Sanitary  District 
of  the  Glendale  Union,  the  Borough  of 
Hastings,  the  Local  Government  District  of 
Merthyr  Tydfil,  the  Boroughs  of  Newport 
(Monmouthshire)  and  Portsmouth,  the  Local 
Government  District  of  Sandal  Magna,  and 
the  Rural  Sanitary  District  of  the  Ware 
UnioD« 
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P.  XXX iv.  An  Act  to  confirm  certain  Orders  of 
the  Local  Government  Board  under  the  pro- 
visions of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876,  as  amended  and 
extended  by  the  Poor  Law  Act,  1879,  relating 
to  the  parishes  of  Barmbrough,Burghwallis, 
Colcshill,  Conisbrough,  Forrest  Hill,  Hick- 
leton,  Inglcsham,  Kirk  Bramwith,  Kirk 
Sandall  and  Trumfleet,  Shotover,  and  Shot- 
over  Hill  Place,  and  to  the  Townships  of 
Adwick-le-Street,  Askern,  Barnbj'-upon- 
Don  or  Barnby  Dunn,  Cam])sall,  Dalton, 
Ecclesficld,  Helmington  Row,  Langthwaite- 
with-Tilts,  Mexbrough,  Moss,  Owston, 
Thorpc-in-Balne,  and  Willington. 

XXXV.  An  Act  for  conferring  further  powers  on 
the  Glasgow  and  South-western  Railway 
Company  for  the  construction  of  works  the 
acquisition  of  lauds  and  the  raising  of  money 
and  for  other  purposes. 

xxxvi.  An  Act  for  conferring  further  powers 
on  the  Millwall  Dock  Company  and  for  other 
purposes. 

rxxxvii.  An  Act  for  enabling  the  Local  Board 
for  the  district  of  West  Ham,  in  the  county 
of  Essex,  to  require  payment  of  fees  by  per- 
jsons  constructing  or  altering  buildings  within 
their  district,  and  extending  the  powers  of 
the  Board  as  to  making  byelaws  with  respect 
to  pollution  of  water  in  dwelling-houses  and 
factories,  and  as  to  ventilating  and  protecting 
dwellings  from  fire,  and  for  other  purposes. 

xxxviii.  An  Act  to  authorise  the  South  Metro- 
politan Gas  Company  to  purchase  additional 
lands  construct  additional  works  enlarge 
their  borrowing  powers  and  amend  their 
Acts. 

xxxix.  An  Act  for  providing  for  the  Transfer 
of  the  Harbour  of  Portsoy  hj  the  Earl 
of  Seafield  for  constructing  new  Harbour 
Works  and  for  providing  for  the  application 
of  Alexander  Rainy's  Bequest  towards  the 
said  Harbour  and  for  other  purposes. 

xl.  An  Act  for  incorporating  and  conferring 
powers  on  the  Bromsgrovo  Gas  Company 
and  for  other  purposes. 

-  xli.  An  Act  for  the  abandonment  of  the  Welsh- 
pool and  Llanfair  Railway  the  repayment  of 
the  money  deposited  for  securing  its  comple- 
tion and  the  dissolution  of  the  Welshpool  and 
Llanfair  Railway  Company. 

jdii.  An  Act  for  extending  and  amending  the 
Constitution  of  the  High  School  of  Dundee  ; 
authorising  the  establishment,  within  the 
burgh  of  Dundee,  of  an  additional  Public 
School,  under  the  management  of  the  School 
Board  of  Dundee;    ana  for  confifming  an 


agreement  between  William  Harris,  Esqnire, 
the  High  School  Corporation  and  the  Sch  ol 
Board ;  and  for  other  purposes. 

xliii.  An  Act  for  enabling  the  Dundee  Water 
Commissioners  to  construct  additional 
Works,  and  to  create  and  issue  Debenture 
Stock ;  and  for  other  purposes. 

xliv.  An  Act  for  authorising  the  Callandtr 
and  Oban  Railway  Company  to  raise  ad- 
ditional capital ;  and  for  other  purpose^;. 

xlv.  An  Act  for  extending  the  limits  of  snpplj 
of  the  South  Essex  Waterworks  Compaoy 
and  for  authorising  that  Company  to  ccn- 
struct  further  works  and  to  raise  funLti 
money  and  for  other  purposes. 

xlvi.  An  Act  to  authorise  the  Lower  Thames 
Valley  Main  Sewerage  Board  to  defray 
expenses  incurred  by  them  in  relation  to  ihe 
promotion  of  a  certain  Bill  in  Parliament  in 
the  session  of  1879. 

xlvii.  An  Act  to  enable  the  Dublin  Wicklo^ 
and  Wexford  Railway  Company  to  construct 
certain  diversion  railways  of  their  actio- 
rised  line  and  to  confer  further  powers  en 
the  Company  with  reference  to  their  under- 
taking and  for  other  jmrposes. 

xlviii.  An  Act  to  enable  the  Moflat  Railway 
Company  to  construct  a  railway  to  tht 
Beattock  Station  of  the  Caledonian  Railway 
Company  and  for  other  parposes. 

xlix.  An  Act  to  extend  the  time  for  the  ccm- 
pletion  of  the  lailway  authorised  by  ite 
Golden  Yalley  Railwa}'  (Extension  toHayi 
Act,  1877;  to  authorise  the  Golden  Yalley 
Railway  Company  to  issue  preference  slares 
and  to  borrow  money  for  payment  of  debts. 

1.  An  Act  for  enabling  the  Korth-caskra 
Railway  Company  to  make  new  Railway? 
and  for  conferring  additional  powers  on  the 
Company  in  relation  to  their  UndertaldDg 
and  for  vesting  in  them  the  Undertaking  of 
the  Tees  Valley  Railway  Company ;  and  fa 
other  purposes. 

li.  An  Act  for  conferring  further  powers  npot 
the  Ipswich  Tramways  Company. 

Hi.  An  Act  for  regulating  the  capital  and 
making  further  provision  for  the  ^lanig^ 
ment  of  the  North  British  and  Mercanule 
Insurance  Company. 

liii.  An  Act  for  enabling  the  Caledcnian  Rail- 
way Company  to  make  railways  and  other 
works,  and  abandon  authorised  and  existing 
works,  in  and  near  the  city  of  Glasgow,  to 
divert  a  road  at  Lochmaben,  and  to  acQoire 
lands  and  works  in  the  counties  of  Stirling« 
Perth)  and  Renfrew ;  and  for  other  puiposei. 

liv.  An  Act  to  constitnte  and  incorpontt 
Commissioners  for  the  management  of  Rlvtb 
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Harbour  in  the  county  of  Northumberland 
and  to  Test  the  harbour  undertaking  in 
them  and  empower  them  to  construct 
additional  works  ;  and  for  other  purposes. 

Iv.  An  Act  for  authorising  the  Corporation  of 
the  city  of  Liverpool  to  execute  certain 
street  improvements  and  to  acquire  and 
appropriate  land  for  the  University  College 
Liverpool ;  for  amending  various  Local  Acts 
in  force  in  the  city ;  and  for  conferring  on 
the  Corporation  further  powers  in  relation  to 
the  grant  of  superannuation  allowances  to 
their  officers  and  other  matters. 

Ivi.  An  Act  to  confer  various  powers  on  the 
the  Metropolitan  Board  of  Works  and  to 
amend  certain  Acts  relating  to  that  Board. 

Ivii.  An  Act  to  authorise  the  Trustees  of  the 
Liverpool  Bishopric  Endowment  Fund  to 
acquire  the  Advowson  of  the  Vicarage  of 
Walton-on-the-Hill  in  the  county  of  Lancaster 
and  for  other  purposes. 

P.  Iviii.  An  Act  to  confirm  certain  Pro- 
visional Orders  made  by  the  Board  of  Trade 
under  the  General  Pier  and  Harbour  Act, 
1861,  relating  to  Eyemouth,  Greenock,  and 
Bothesay. 

P.  Ux.  An  Act  to  confirm  a  Provisional  Order 
of  the  Local  Government  Board  under  the 

? revisions   of  the  Artizans   and   Labourers 
)wellings  Improvement  Act,  1875,  relating 
to  the  Borough  of  Nottingham. 

P.  Ix.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board 
relating  to  the  City  and  Borough  of  Bath, 
the  Local  Government  District  of  Brierley 
Hill,  the  Borough  of  Burton-upon-Trent,  the 
Kural  Sanitary  District  of  the  Keighley 
Union,  the  Boroughs  of  Margate,  Newbury, 
and  Preston,  the  Town  of  Bamsgate,  the 
Borough  of  Saint  Helens,  and  the  Eural 
Sanitary  District  of  the  Settle  Union. 

P.  Ixi.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board 
relating  to  the  Borough  of  Birmingham 
(two),  the  Local  Government  Districts  of 
Gainsborough,  Smethwick,  and  South  Blyth, 
the  Borough  of  Stafford,  the  Staines  Joint 
Hospital  District,  the  Improvement  Act 
District  of  Surbiton,  the  tjxbridge  Joint 
Hospital  District,  the  Local  Government 
Distiict  of  Watford,  and  the  Borough  of 
Wigan. 

P.  Ixii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board 
relating  to  the  Eural  Sanitary  District  of 
the  Billericay  Union,  the  City  and  County  of 
Bristol,  the  Local  Government  District  of 
Compton  Gifford,  the  Bural  Sanitary  District 


of  the  Farnham  Union,  the  Local  Govern- 
ment Districts  of  Hendon  and  Madron,  the 
Borough  of  Nottingham,  the  Local  Govern- 
ment Districts  of  Eusholme  and  Torquay, 
the  Borough  of  Walsall,  the  Improvement 
Act  District  of  West  Bromwich,  and  the 
Local  Government  District  of  Worthing. 

P.  Ixiii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board 
relating  to  the  Borough  of  Ashton-under- 
Lyne,  the  Improvement  Act  District  of 
Bethesda,  the  Local  Government  District  of 
Heckmondwike,  the  Borough  of  Lewes,  the 
Improvement  Act  District  of  Lytbam,  the 
Local  Government  District  of  Pemberton, 
the  Borough  of  Eochdale,  and  the  Local 
Government  District  of  Sowerby  Bridge. 

P.  Ixiv.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board 
relating  to  the  Local  Government  Districts 
of  Ealing,  Edmonton,  and  Crompton,  the 
Ports  of  Newcastle,  North  Shields,  and  South 
Shields,  the  Port  of  Plymouth,  and  the 
Local  Government  Districts  of  West  Cowes 
and  Woodford. 

P.  Ixv.  An  Act  to  confirm  Provisional  Orders 
of  the  Local  Government  Board  for  Ireland 
relating  to  the  towns  of  Ballina  and 
Lurgan. 

P.  Ixvi.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board 
for  Ireland  relating  to  the  City  of  Dublin 
and  the  Poor  Law  Union  of  Ballymoney. 

P.  Ixvii.  An  Act  to  confirm  a  Provisional 
Order  under  the  Land  Drainage  Act,  1861, 
relating  to  Fenstanton  Improvements,  situate 
in  the  parish  of  Fenstanton,  in  the  county 
of  Huntingdon. 

P.  Ixviii.  An  Act  to  extend  the  Artillery 
Eanges  Act,  1862. 

P.  Ixix.  An  Act  to  confirm  a  Provisional  Order 
of  the  Local  Government  Board  relating  to 
the  Borough  of  Eyde. 

P.  Ixx.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under 
the  Tramways  Act,  1870,  relating  to  Great 
Yarmouth  Tramways,  Highgate  Hill  Tram- 
ways, Isle  of  Axholme  and  Marshland 
Tramways,  North  Shields  and  District 
Tramways  Extension,  Pontypridd  and 
Ehondda  Valley  Tramways,  Staflfordshii-e 
Tramways  (Extension),  Sunderland  Tram- 
ways (Extension),  and  Weston-super-Mare 
Tramways. 

P.  Ixxi.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  for 
Ireland  relating  to  Banbridge,  Ennis,  Larne, 
and  Londonderry. 
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P.  Ixxii.  An  Act  to  confirm  a  Provisional 
Order  of  one  of  Her  Majesty's  Principal 
Secretaries  of  State  for  providing  that  the 
Boads  and  Bridges  (Scotland)  Act,  1878, 
shall  come  into  force  in  the  county  of  Edin- 
burgh on  the  1st  day  of  September  1882 
subject  to  certain  conditions. 

Ixxiii.  An  Act  for  shortening  and  improving 
the  Railway  Route  from  the  authorised 
Forth  Bridge  Railway  at  Inverkeithing  to 
the  Edinburgh  Perth  and  Dundee  Railway 
near  the  Bridge  of  Earn  Station;  to  transfer 
to  the  North  British  Railway  Company  the 
powers  of  the  Forth  Bridge  Railway  Oom- 
pmy  for  making  a  Railway  to  Burntisland ; 
to  authorise  an  abandonment  of  part  of  that 
Railway  and  of  another  Railway  and  an  ex- 
tension of  time  for  the  compulsory  purchase 
of  land  and  completion  of  works ;  and  for 
other  purposes. 

Ixxiv.  An  Act  to  extend  the  Powers  of  the 
Northampton  Waterworks  Company. 

Ixxv.  An  Act  to  consolidate  and  amend  the 
Constitution  and  Articles  and  Regulations 
of  the  Scottish  Widows*  Fund  and  Life 
Assurance  Society  ;  to  confer  further  powers 
on  that  Society ;  and  for  other  purposes. 

Ixxvi.  An  Act  to  authorise  the  Belfast  and 
Northern  Counties  Railway  Company  to 
construct  railways  in  substitution  for  por- 
tions of  those  authorised  by  the  Belfast  and 
Northern  Counties  Railway  Act  1881 ;  to 
abandon  so  much  of  the  railways  authorised 
by  that  Act  as  will  be  rendered  unnecessary 
by  reason  of  the  construction  of  the  sub- 
stituted railways ;  to  raise  further  capital ; 
and  for  other  purposes. 

Ixxvii.  An  Act  for  making  a  railway  to  connect 
the  Belfast  and  Northern  Counties  Railway 
with  the  Harbour  of  Carrickfergus ;  and 
for  other  purposes. 

Ixxviii.  An  Act  to  amend  the  Newhaven 
Harbour  Improvement  Act  1878. 

Ixxix.  An  Act  to  enable  the  Londonderry  and 
Lough  Swilly  Railway  Company  to  raise 
additional  capital  to  confer  further  powers 
upon  them  in  reference  to  their  undertaking 
and  for  other  purposes. 

Ixxx.  An  Act  to  amend  the  law  with  respect 
to  the  rates  to  be  levied  within  the  ancient 
limits  of  the  City  of  Bristol  and  the  liberties 
thereof;  and  for  other  purposes. 

Ixxxi.  An  Act  for  incorporating  the  Stroud 
Water  Company  and  for  conferring  powers 
on  that  Company  and  for  other  purposes. 

Ixxxii.  An  Act  to  amend  the  Acts  relating  to 
the  Court  Houses  in  the  City  of  Glasgow. 


Ixzxiii.  An  Act  for  incorporating  and  confer- 
ring powers  on  the  North wich  Gas  Company. 

Ixxxiv.  An  Act  for  reviving  and  rendering 
valid  certain  Letters  Patent,  granted  to 
Francis  Boyce  Lecky  and  William  Hagh 
Smyth  for  Improvements  in  the  manufactcu^ 
of  soles,  and  in  the  machinery  or  apparatus 
employed  therefor. 

bcxxv.  An  Act  to  extend  the  time  for  the  com- 
pletion of  the  railway  authorised  by  the 
West  Lancashire  Railway  Act  1871  and  for 
other  purposes. 

Ixxxvi.  An  Act  to  re- incorporate  with  further 
powers  the  Rugby  Gaslight  and  Coke  Com- 
pany Limited. 

Ixxxvii.  An  Act  to  authorise  the  Commifi- 
sioners  of  the  Glasgow  Corporation  Water- 
works to  construct  an  additional  Service 
Reservoir  and  other  Works ;  and  for  other 
purposes. 

Ixxxviii.  An  Act  for  empowering  the  London 
and  North-western  Railway  Company,  to 
construct  a  new  Railway  at  Ordsall  Liuie  in 
Manchester  and  for  other  purposes. 

Ixxxiz.  An  Act  to  authorise  the  construction 
of  Street  Tramways  between  Shoreham  and 
Hove  in  the  county  of  Sussex  ;  and  for  other 
purposes. 

xc.  An  Act  to  authorise  the  East  and  West 
India  Dock  Company  to  extend  their  Dock 
system  by  constructingand  maintaining  a 
new  Dock  and  other  Works  in  connexion 
therewith  in  the  parishes  of  Grays  Thurrock, 
Little  Thurrock,  and  Chad  well,  all  in  the 
County  of  Essex. 

xci.  An  Act  to  enable  the  Edinburgh  Street 
Tramways  Company  to  make  and  maintain 
additional  Tramways  and  to  confer  other 
powers  upon  the  said  Company. 

xcii.  An  Act  to  authorise  the  Liverpool  United 
Tramways  and  Omnibus  Company  to  con- 
struct new  Tramways  and  to  confer  further 
powers  on  them  with  reference  to  other 
Tramways  in  the  neighbourhood  of  Liver- 
pool ;  and  for  other  purposes. 

xciii.  An  Act  to  confer  further  Powers  on  the 
London  Brighton  and  South  Coast  Railway 
Company  and  for  other  purposes. 

xciv.  An  Act  to  authorise  the  Metropoh'tan 
Railway  Company  to  purchase  certain  Lands 
in  the  rarishes  of  Hammersmith  and  Ken- 
sington to  make  further  Provision  with 
reference  to  the  completion  of  the  Inner 
Circle  Railway  to  vest  outstanding  Shares 
in  the  Metropolitan  and  Saint  John's  Wood 
Company  in  the  Company  to  raise  additional 
capital  and  for  other  purposes. 
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xcv.  An  Act  to  enable  the  Liverpool  United 
Gaslight  Company  to  purchase  additional 
land  and  to  erect  gasworss  thereon  ;  to  raise 
farther  money ;  and  for  other  purposes. 

xcvi.  An  Act  for  conferring  additional  powers 
upon  the  Exmouth  Gas  Company ;  and  for 
other  purposes. 

P.  xcvii.  An  Act  to  confirm  a  Provisional  Order 
of  the  Local  Government  Board  relating  to 
the  Borough  of  Salford. 

P.  xcviii.  An  Act  to  confirm  a  Provisional 
Order  of  the  Local  Government  Board 
relating  to  the  Local  Government  District 
of  Workington. 

P.  scix.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under 
the  Gaa  and  Water  Works  Facilities  Act, 
1870,  relating  to  Brecon  Gas,  High  Wycombe 
Gas,  Kettering  Gas,  Portsea  Gas,  Bedditch 
Gas,  Salisbury  Gas,  and  Sheffield  Gas. 

P.  c.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under 
the  Gas  and  Water  Works  Facilities  Act, 
1870,  relating  to  Calne  Water,  Cromer 
Water,  Denbigh  Water,  and  Kenilworth 
Water. 

P.  ci.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under 
the  Tramways  Act,  1870,  relating  to  Bir- 
mingham and  Aston  Tramways,  Birmingham 
and  Suburban  Tramways,  Birmingham  and 
Western  Districts  Tramways,  Manchester, 
Bury,  and  Hochdale  Tramways  (Extensions), 
and  Walsall  and  District  Tramways. 

P.  cli.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Education  Department 
under  the  Elementary  Education  Act,  1870, 
to  enable  the  School  Boards  for  West  Ham 
(Essex)  and  Terrington  St.  John  (Norfolk)  to 
put  in  force  the  Lands  Clauses  Consolida- 
tion Act,  1845,and  the  Acts  amending  the 
same. 

P.  ciii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board 
relating  to  the  Improvement  Act  Districts 
of  Fleetwood  and  Bhyl  and  the  City  of 
York. 

civ.  An  Act  for  empowering  the  Mayor  and 
Commonalty  and  Citizens  of  the  City  of 
London  to  convert  their  authorised  London 
Central  Fruit  Yegetable  and  Flower  Market 
into  an  Inland  Fish  Market  and  to  continue 
Farringdon  Market  and  for  other  purposes. 

cv.  An  Act  to  enable  the  Tottenham  and 
Edmonton  Gas  Light  and  Coke  Company  to 
acquire  lands  for  purposes  of  their  under- 
taking  to  raise  Additional  Capital  and  for 
other  purposes. 


cvi.  An  Act  for  conferring  powers  on  the  Mil- 
ford  Docks  Company  for  raising  additional 
capital  and  to  extend  the  time  for  comple- 
tion of  their  Undertaking  and  for  other 
purposes. 

cvii.  An  Act  for  incorporating  the  Newquay 
and  District  Water  Company  and  for  con- 
ferring powers  on  that  Company  and  for 
other  purposes. 

cviii.  An  Act  to  authorise  the  Seacombe  Hoy- 
lake  and  Dee  Side  Bailway  Company  to 
extend  their  Bailway  to  New  Brighton  and 
for  other  purposes. 

cix.  An  Act  to  empower  the  Local  Board  for 
the  District  of  Padiham  and  Hapten  in  the 
County  of  Lancaster  to  construct  and  main- 
tain aaditional  Waterworks  and  for  other 
purposes. 

ex.  An  Act  to  authorise  the  Northampton 
Street  Tramways  Company  to  construct 
additional  Tramways;  to  abandon  parts  of 
their  authorised  Tramways;  and  for  other 
purposes. 

cxi.  An  Act    to  authorise  the  Liskeard  and 

garadon  Bailway  Company  to  make  certain 
ailways  and  Works  for  the  improvement 
and  extension  of  their  existing  Railway  and 
for  other  purposes. 

cxii.  An  Act  for  empowering  the  Mayor  Alder- 
men and  Burgesses  of  the  Borough  of 
Carnarvon  to  acquire  Morfa  Seiont  Common 
in  the  Borough  and  to  lay  out  a  public  park 
and  for  other  purposes. 

cxiii.  An  Act  to  revive  and  extend  the  powers 
of  the  Greenwich  and  Millwall  Subway 
Company. 

cxiv.  An  Act  to  enable  the  Forth  Bridge  Rail- 
way Company  to  construct  a  substituted 
Railway  across  the  Firth  of  Forth  to  amend 
the  Acts  relating  to  the  Company  and  for 
other  purposes. 

cxv.  An  Act  for  extending  the  boundaries  of 
the  borough  of  Kingston-upon-HuU  for  con- 
solidating and  amending  various  provisions 
of  the  Local  Acts  in  force  within  the  borough 
and  for  other  purposes. 

cxvi.  An  Act  for  conferring  additional  Powers 
on  the  Manchester  Sheffield  and  Lincolnshire 
Railway  Company  and  on  the  Cheshire  Lines 
Committee  and  for  other  purposes. 

crvii.  An  Act  to  confirm  an  arrangement  for 
the  settlement  of  disputed  claims  between 
the  Local  Board  for  the  district  of  Oswald- 
twistle  and  certain  persons  with  respect  to 
moneys  paid  to  and  fraudulently  appro- 
priated by  a  former  Clerk  to  the  Boara  and 
to  provide  for  carrying  such  arrangement 
into  effect. 
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cxviii.  All  Act  to  empower  the  Mayor  Alder- 
men and  Burgesses  of  the  Borough  of  Ac- 
crington  to  make  Tramways  in  aud  near  the 
borough  and  for  other  purposes. 

cxix.  An  Act  for  conferring  further  powers  on 
the  Westgato  and  Birchington  Gas  Company 
for  the  purchase  of  land  the  construction  of 
works  the  raising  of  money  and  otherwise  in 
relation  to  their  undertaking. 

cxx.  An  Act  for  empowering  the  Coventry  and 
District  Tramways  Company  to  construct  an 
additional  Tramway  in  the  city  of  Coventry 
and  to  deviate  in  constructing  a  part  of  their 
authorised  Tramways  to  extend  the  time  for 
constructing  their  undertaking;  and  for 
other  purposes. 

cxxi.  An  Act  for  the  abandonment  of  the 
Cheadle  Railway. 

cxxii.  An  Act  for  incorporating  and  confemng 
powers  on  the  RoLhwell  Gaslight  Company. 

cxxiii.  An  Act  to  authorise  the  Bury  and 
Tottington  District  Railway  Company  to 
raise  additional  Capital. 

cxxiv.  An  Act  to  authorise  the  Highland  Rail- 
way Company  to  construct  a  railway  from 
Keith  to  Buckie ;  and  for  other  purposes. 

cxxv.  An  Act  to  confer  further  powers  on  the 
Maidstone  and  Ashford  Railway  Company  ; 
and  for  other  purposes. 

cxxvi.  An  Act  to  authorise  the  construction  of 
a  Railway  from  the  Great  North  of  Scotland 
Railway  at  Portsoy  to  Elgin ;  and  for  other 
purposes. 

cxxvii.  An  Act  for  the  granting  of  further 
Powers  to  the  Oxford  Gas  Light  and  Coke 
Company. 

cxxviii.  An  Act  to  confer  further  powers  upon 
the  Swansea  Improvements  and  Tramways 
Company  with  respect  to  their  Tramway 
Undertaking ;  and  for  other  purposes. 

cxxix.  An  Act  for  conferring  further  powers 
upon  the  London  and  North-western  Railway 
Company  in  connexion  with  their  own  under- 
taking and  upon  that  Company  and  the 
Lancashire  and  Yorkshire  Railway  Company 
and  the  Great  Western  Railway  Companvin 
respect  of  other  undertakings  m  which  they 
are  jointly  interested;  and  for  other  pur- 
poses. 

cxxx.  An  Act  for  conferring  additional  powers 
upon  the  Midland  Railway  Company  for  the 
construction  of  railways  and  other  works 
and  the  acquisition  of  lands  ;  for  vesting  in 
the  Company  the  undertaking  of  the  Evesham 
and  Redd  itch  Railway  Company ;  for  raising 
further  Capital ;  and  for  other  purposes. 


cxxzi.  An  Act  to  vary  and  amend  the  provision? 
of  the  South  Staffordshire  Mines  Drainage 
Acts  1873  and  1878. 

cxxxii.  An  Act  to  authorise  the  Cranbrook  and 
Paddock  Wood  Railway  Company  to  extend 
their  Railway  to  Hawkhurst  in  the  county  of 
Kent ;  to  raise  further  Money  ;  and  for  other 
purposes. 

cxxxiii.  An  Act  to  enable  the  Trustees  of  the 
Port  Harbour  and  Town  of  Whitehaven  to 
raise  a  further  sum  of  money  for  the  purpoat-s 
of  their  harbour  and  dock. 

cxxxiv.  An  Act  to  enable  the  Edinburgh  Street 
Tramways  Company  to  use  st^^m  or  other 
mechanical  power  on  their  tramways  and  tu 
confer  other  powers  upon  the  said  Company. 

cxxxv.  An  Act  to  confer  further  powers  on  the 
Taff  Vale  Railway  Company  with  reference 
to  the  construction  of  new  and  aathori<<ei.i 
railways  the  acquisition  of  lands  and  the 
raising  of  capital  and  for  other  purposes. 

cxxxvi.  An  Act  for  empowering  the  NortL 
Metropolitan  Tramways  Company  to  extend 
their  tramways  along  the  Green  Lanes  aLd 
for  other  purposes. 

cxzxvii.  An  Act  for  incorporating  and  con- 
ferring powers  on  the  Queenstown  Water- 
works Company. 

P.  cxxxviii.  An  Act  to  confirm  certain  Provi- 
sional Orders  made  by  the  Board  of  Traile 
under  the  Tramways  Act,  1870,  relating  to 
Aldershot  and  Farnborough  Tramway: 
Amendment,  Birkdale  and  Southport  Tram- 
ways (Use  of  Mechanical  Power),  Bristol 
Tramways  (Extensions),  Burnley  and  District 
Tramways  Extension,  Leamington  and  War- 
wick Tramways,  Manchester  Carriage  and 
Tramways  Company,  North  Staffordshire 
Tramways,  and  Oldham  Borough  Tramways 
(Extensions). 

P.  cxxxix.  An  Act  to  confirm  certain  Pro- 
visional Orders  made  by  the  Education 
Department  under  the  Elementary  Education 
Act,  1870,  to  enable  the  School  Boards  for 
Finchley,  Llanarth,  and  Upper  Dylais  topm 
in  force  the  Lands  Clauses  Consolidation  Act, 
1845,  and  the  Acts  amending  the  same. 

P.  cxl.  An  Act  to  confirm  a  Provisional  Order 
of  the  Local  Government  Board  for  Lielasd 
relating  to  Waterworks  in  the  town  of 
Queenstown. 

P.  cxli.  An  Act  to  confirm  a  Provisional  Order 
made  by  the  Education  Department  under 
the  Elementary  Education  Act,  1870,  to 
enable  the  School  Board  for  London  to  pat  in 
force  the  Lands  Clauses  Consolidati<m  Act, 
1845,  and  the  Acts  amending  the  same. 
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cxlii.  An  Act  for  empowering  the  Londonderry 
Port  and  ECarbour  Commissioners  to  con* 
struct  quays  and  other  works ;  for  conferring 
further  powers  on  those  Commissioners,  and 
for  other  purposes. 

czliii.  An  Act  to  enable  the  London  Tilbury 
and  Southend  Bailway  Company  to  con- 
struct additional  railways  and  for  other 
purposes. 

czliY.  An  Act  for  the  Establishment  and  Regu- 
lation of  a  Market  in  South  London  (near 
the  Elephant  and  Castle  Tavern)  in  the 
parish  of  Saint  Mary  Newington  in  the 
county  of  Surrey  and  for  other  purposes. 

cxly.  An  Act  for  authorising  the  Grateshead 
and  District  Tramways  Company  to  abandon 
the  construction  of  a  portion  of  their  autho- 
rised Undertaking  and  to  reduce  their 
Capital  for  extending  the  Time  for  con- 
structing the  remainder  of  their  Under- 
lAking ;  and  for  other  purposes. 

cxlyi.  An  Act  for  the  establishment  and  regu- 
lation of  a  Fish  Market  in  the  parish  of 
St.  Paul  Shadwell  and  borough  of  Tower 
Hamlets  in  the  county  of  Middlesex  and  the 
formation  of  a  "New  Street  and  the  widening 
and  improvement  of  existing  streets  and 
landing  stairs  near  to  the  market  and  for 
other  purposes. 

cxlvii.  An  Act  to  authorise  the  Edinburgh 
Suburban  and  Southside  Junction  Bailway 
Company  to  construct  new  Bailways  and  to 
abandon  part  of  their  authorised  Bailways 
for  other  purposes. 

cxlviii.  An  Act  for  conferring  upon  the  Great 
Western  Bailway  Company  further  powers 
for  the  construction  of  New  Bailwa]^s  and 
other  works  and  the  taking  of  lands  in  the 
county  of  Glamorgan;  for  vesting  in  the 
Company  the  Undertaking  of  the  Torbay 
and  Brixham  Bailway  Company ;  and  for 
odier  purposes. 

cxlix.  An  Act  to  empower  the  Mayor,  Alder- 
men, and  Burgesses  of  the  town  of  Saint 
Helens  in  the  county  of  Lancaster  to  make 
and  maintain  additional  Waterworks  and  to 
borrow  Money  and  for  other  purposes. 

cl.  An  Act  for  better  supplying  with  Water 
Great  Driffield  and  the  adjoimng  district  in 
the  East  Biding  of  the  county  of  York. 

cli.  An  Act  for  incorporating  the  Ascot  District 
G^s  Company  and  for  other  purposes. 

clii.  An  Act  to  facilitate  the  winding-up  of  the 
City  of  Glasgow  Bank,  to  transfer  from  the 
Liquidators  to  a  Company  the  remaining 
Assets  of  the  Bank  ;  and  for  other  purposes. 


cliii.  An  Act  to  authorise  the  Gravesend  Bail- 
way  Company  to 'extend  their  Bailway  in 
Gravesena  to  make  a  Pier  or  Wharf  in  con- 
nexion therewith  and  for  other  purposes. 

cliv.  An  Act  for  extending  the  boundaries  of 
the  burgh  of  Greenock ;  to  increase  the  num- 
ber of  tne  Town  Council ;  to  alter  the  con- 
stitution of  the  Board  of  Police  of  Greenock, 
and  to  confer  further  powers  on  that  Board 
with  respect  to  their  Qsa  undertaking ;  to 
make  further  provisions  with  respect  to  the 
the  Harbour  Trust  of  Greenock,  and  the 
Water  Trust  of  Greenock,  and  the  Municipal 
Gk)vernment  of  the  Burgh;  and  for  other 
purposes. 

civ.  An  Act  to  authorise  the  Lydd  Bailway 
Company  to  extend  their  railway  to  Head- 
corn  and  New  Bomney  in  the  county  of 
Kent  to  raise  further  money ;  and  for  other 
purposes. 

clvi.  An  Act  to  authorise  the  construction 
of  the  Norwood  District  Tramways  in  the 
county  of  Surrey ;  and  for  other  purposes. 

clvii.  An  Act  to  extend  the  time  for  pur- 
chasing lands  and  completing  the  Metro- 
politan and  District  Bailways  (City  Lines 
and  Extensions)  and  for  other  purposes. 

clviii.  An  Act  to  enable  the  Trustees  for  the 
district  and  harbour  of  Maryport  to  raise  a 
further  sum  of  money  for  the  purposes  of 
their  works  for  the  improvement  of  the 
harbour  of  Maryport. 

clix.  An  Act  for  making  tramways  in  the 
county  of  Devon  to  be  called  **  the  Plymouth 
**  Devonport  and  District  Tramways  "  and 
for  other  purposes. 

clx.  An  Act  for  authorising  the  construction 
of  a  railway  from  the  Brent  Station  of  the 
Great  Western  Bailway  Company  to  Kings- 
bridge  and  Salcombe;  and  for  other  pur- 
poses. 

clxi.  An  Act  for  extending  the  municipal  and 
police  boundaries  of  the  city  of  Edinburgh, 
including  the  royal  burgh  thereof,  and  for 
amendment  of  the  Edinburgh  Municipal  and 
Police  Act,  1879,  and  application  thereof  to 
the  districts  annexed,  ana  for  other  purposes. 

clxii.  An  Act  for  conferring  further  powers 
on  the  Lancashire  and  Yorkshire  Biulway 
Company  with  relation  to  their  own  under- 
taking and  undertakings  in  which  they  are 
jointly  interested  and  for  other  purposes. 

clxiii.  An  Act  to  authorise  the  London  Street 
Tramways  Company  to  construct  additional 
tramways  and  for  other  purposes. 
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clxiv.  An  Act  for  conferring  further  powers  on 
the  Soutbampton  Harbour  Board  with,  refe- 
rence to  the  construction  of  works  the  levying 
of  rates  and  tolls  and  the  raising  of  money 
and  for  other  purposes. 

clxv.  An  Act  for  incorporating  the  Todmorden 
Waterworks  Company  and  for  conferring 
powers  on  that  Company ;  and  for  other 
purposes. 

clxvi.  An  Act  to  authorise  the  Great  Eastern 
Railway  Company  to  construct  additional 
Railways  in  the  counties  of  Middlesex  Hert- 
ford  and  Cambrid^co ;  to  improve  parts  of 
their  existing  Railways  and  of  the  March 
and  Spalding  Railway ;  to  construct  Tram- 
ways at  Wisbech  and  to  execute  other  works 
and  to  confer  upon  them  other  powers  in 
relation  to  their  undertaking ;  to  authorise 
a  diversion  of  the  Hertford  Branch  Railway ; 
and  for  other  purposes. 

clxvii.  An  Act  for  incorporating  the  Trustees 
of  the  Belfast  Presliyterian  College  and 
authorising  them  to  take  conveyances  and 
transfers  of  the  said  College  and  other  pro- 
perty and  for  providing  for  the  management 
of  the  same  by  the  said  Trustees  subject  to 
the  control  of  the  General  Assembly  of  the 
Presbyterian  Church  in  Ireland  and  for  other 
purposes. 

P.  clxviii.  An  Act  to  confirm  certain  Pro- 
visional Orders  made  by  the  Board  of  Trade 
under  the  Greneral  Pier  and  Harbour  Act, 
1861,  relating  to  Bridlington,  Broadstairs, 
Camlough,  Holywood,  Johnshaven,  Kettle- 
toft,  Penmaenmawr,  Plymouth,  Seabrook, 
Southend,  Stonehaven,  Weymouth,  and 
Worthing  (West). 

P.  clxix.  An  Act  to  confirm  a  Provisional 
Order  of  the  Local  Government  Board  under 
the  provisions  of  the  Gas  and  Water  Works 
Facilities  Act,  1870,  and  the  Public  Health 
Act,  1875,  relating  to  the  Local  Government 
District  of  Upper  Sedgley. 

P.  clzx.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  re- 
latins  to  the  Borough  of  Bury  (two),  the 
GodsSming  Main  Sewerage  District,  and  the 
Local  Government  Districts  of  Marsden  and 
Northwich. 

clxxi.  An  Act  to  authorise  the  Construction  of 
Additional  Docks  and  other  Works  at  Bel- 
fast; to  extend  the  Powers  of  the  Belfast 
Harbour  Commissioners ;  and  for  other  pur- 
poses. 

clxxii.  An  Act  to  enable  the  Mayor  Aldermen 
and  Citizens  of  the  City  of  Xewcastle-upon- 
Tyno  to  construct  Xew  Streets  Roads  and 


Street  and  Road  Improvements  Tramways 
and  other  Works  and  to  make  farther  pro- 
vision for  the  good  government  of  the  City 
and  for  other  purposes, 
clxxiii.  An  Act  to  confer  further  powers  up-m 
the  Coi-poration  of  the  Borough  of  Accring- 
ton  for  the  Improvement  of  that  Borongh. 

clxxiv.  An  Act  for  conferring  further  powers 
on  the  Sutton  Bridge  Dock  Compajiy  in 
relation  to  their  undertaking  and  for  other 
purposes. 

clxxv.  An  Act  to  enable  the  Bristol  Water- 
works Company  to  construct  Additional 
Works  and  raise  Additional  Capital ;  and  for 
other  purposes. 

clxxvi.  An  Act  to  empower  the  Company  of 
Proprietor  of  the  Glamorganshire  Canal 
Navigation  to  make  and  maintain  a  Railway 
and  other  Works  at  Cardiff  and  to  raise 
further  moneys  and  for  other  purposes. 

clxxvii.  Aji  Act  to  incorporate  a  company  for 
the  purpose  of  undertaking  the  working  and 
management  of  railways  ;  and  for  other 
purposes. 

clxxvii i.  An  Act  to  confer  further  powers  on 
the  Water  ford,  Dungarvan,  and  L  ism  ore 
Railway  Companj-,  to  make  provision  with 
reference  to  traffic  on  the  Railway  of  that 
Company  and  on  the  Railway  of  the  Grea* 
Western  Railway  Company;  and  for  other 
purposes. 

clxxix.  An  Act  to  authorise  the  Lynn  and 
Fakenham  Railway  X^ompany  to  construct 
railways  and  other  works  and  for  other  pur- 
poses. 

clxxx.  An  Act  to  authorise  the  Tredegar 
Water  and  Gas  Company  to  sell  and  the 
Local  Board  for  the  District  of  Tredegar  to 
purchase  the  undertaking  of  the  Company. 

clxxxi.  An  Act  to  empower  the  East  London 
Railway  Company  to  construct  a  new  Rail- 
way and  to  abandon  an  authorised  Railway 
and  to  lease  their  undertaking  and  for  other 
purposes. 

clxxxii.  An  Act  to  incorporate  a  Company  for 
the  establishment  regulation  and  main- 
tenance of  a  general  market  and  for  making 
new  streets  and  improvements  in  connexion 
therewith  in  the  parishes  of  St.  Thomas  and 
St,  Mary  on  the  north  side  of  the  City  of 
Dublin  and  for  other  purposes. 

clxxxii i.  An  Act  for  extending  the  time  for  the 
completion  of  the  Alford  and  Sutton  tram- 
ways. 

clxxxiv.  An  Act  to  authorise  the  Dundee  Gas 
Commissioners  to  create  and  issue  Debenture 
Stock ;  and  for  other  purposes. 
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clxxxY.  An  Act  to  amend  and  consolidate  the 
Dundee  Police  and  other  Acts;  to  enable 
the  Dundee  Police  Commissioners  to  create 
and  issue  Debenture  Stock;  and  for  other 
purposes. 

clxxxvi.  An  Act  for  making  a  Railway  from 
the  Kelvin  Valley  Railway  to  the  Denny 
Branch  of  the  Caledonian  Railway  and  for 
other  purposes. 

clxxxvii.  An  Act  for  conferring  further  powers 
on  the  Plymouth  and  Dartmoor  Railway 
Company  for  the  construction  of  works  the 
raising  of  Mouey  and  otherwise  in  relation 
to  their  undertaking  and  for  other  purposes. 

clxxsviii.    An    Act    for    conferring    further 

Sowers  on  the   Solway  Junction    Railway 
'ompany  ;  and  for  other  purposes. 

clxxxix.  An  Act  for  embanking  and  reclaiming 
certain  Waste  or  Slob  Lands  in  South  Kerry 
in  the  County  of  Kerry. 

cxc.  An  Act  to  confer  further  powers  on  the 
Coiporation  of  Glasgow  in  relation  to  their 
Gas  undertaking  by  the  construction  of  con- 
necting Railways  between  their  Dalmarnock 
Works  and  the  Caledonian  Railway ;  the 
construction  of  a  new  street ;  and  for  other 
purposes. 

cxci.  An  Act  to  confer  further  powers  upon 
the  Great  Northern  Railway  Company  to 
enable  them  to  acquire  the  undertaking  of 
the  Louth  and  Lincoln  Railway  Company 
and  for  other  purposes. 

czcii.  An  Act  to  authorise  the  South  London 
Tramways  Company  to  construct  additional 
Tramways  to  confer  further  powers  on  that 
Company  and  for  other  purposes. 

cxciii.  An  Act  for  authorising  the  Ramsgate 
and  Margate  Tramways  Company  to  abandon 
the  construction  of  a  portion  of  their  autho- 
rised undertaking  to  extend  the  time  for 
constructing  the  remainder  of  their  Under- 
taking and  for  other  purposes. 

cxciv.  An  Act  for  dissolving  the  North  London 
Suburban  Tramway  Company  Limited  and 
re-incorporating  them  under  the  name  of 
the  North  London  Tramways  Company  and 
to  confer  upon  them  powers  to  construct 
and  maintain  additional  Tramways  and  for 
other  purposes. 

cxcv.  An  Act  for  granting  further  powers  to 
the  Swindon  Marlborough  and  Andover 
Railway  Company,  and  for  other  purposes. 

cxcvi.  An  Act  to  enable  the  guardians  of  the 
poor  of  the  parish  of  Saint  Pancras  Middle- 
sex to  acquire  lands  and  hereditaments 
adjacent  to  their  workhouse  for  tbe  extension 
thereof;  and  for  other  purposes. 


cxcvii.  An  Act  to  confer  further  powers  on 
the  Didcot  Newbury  and  Southampton 
Junction  Railway  Company ;  to  enable  them 
to  extend  their  railway  to  Southampton  and 
Aldermaston ;  and  for  other  purposes. 

cxcviii.  An  Act  for  making  Railways  in  the 
Counties  of  Salop  Denbigh  and  Montgomery 
to  be  called  the  Oswestry  and  Llangynog 
Railway  and  for  other  purposes. 

cxcix.  An  Act  for  conferring  upon  the  Ponty- 
pridd Caerphilly  and  Newport  Railway  Com- 
pany further  powers  in  connexion  with  their 
own  undertaking  and  the  undertakings  of 
the  RhjTnney  and  Brecon  and  Merthyr 
Tydfil  Junction  Railway  Companies,  and  for 
other  purposes. 

cc.  An  Act  for  the  construction  of  a  quay  and 
other  works  within  the  Harbour  of  Dart- 
mouth for  amending  the  Dartmouth  Harbour 
Orders  1863  and  1870  and  for  other  pur- 
poses. 

cci.  An  Act  for  incorporating  the  Rhondda 
and  Swansea  Bay  Railway  Company  and  for 
other  purposes. 

ccii.  An  Act  for  making  a  Railway  ftom  the 
central  Wales  Extension  Line  of  the  London 
and  North-western  Railway  Company  at 
Llangammarch  to  the  Neath  and  Brecon 
Railway  at  Devynock  in  the  county  of  Brecon 
and  for  other  purposes. 

cciii.  An  Act  to  enable  the  Mayor  Aldermen 
and  Citizens  of  the  City  of  Manchester  in  the 
county  of  Lancaster  to  acquire  and  maintain 
an  Art  Gallery  and  for  the  regulation  thereof 
to  execute  works  for  the  nurposes  of  their 
Waterworks  to  amend  ana  extend  the  pro- 
visions of  the  Local  Acts  relating  to  the  City 
of  Manchester  and  for  other  purposes. 

cciv.  An  Act  to  repeal  "The  Mersey  Docks 
and  Harbour  Board  (Overhead  Railways) 
Act  1878"  and  to  confer  new  and  further 
powers  upon  tbe  Board  for  the  construction 
of  overhead  or  high  level  Railways  in  con- 
nexion with  their  Docks  on  the  Liverpool 
side  of  the  River  Mersey ;  and  for  other  pur- 
poses relating  to  the  Board  and  their  Docks. 

ccv.  An  Act  to  incorporate  the  West  Metro- 
politan Tramways  Company,  to  empower 
them  to  construct  new  Tramways,  and  ac- 
quire existing  Tramways,  and  for  other 
purposes. 

ccvi.  An  Act  to  authorise  an  Extension  of  Time 
to  the  Severn  Bridge  and  Forest  of  Dean 
Central  Railway  Company  for  completing 
their  Undertaking. 

ccvii.  An  Act  to  extend  the  time  for  the  com- 
pletion of  the  Limchouse  Subway  and  for 
other  purposes. 
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ccviii.  An  Act  to  empower  the  Trustees  of  the 
Will  of  the  late  William  Earl  of  Lonsdale 
to  construct  a  new  Dock  and  other  works 
in  connexion  with  the  existing  Workington 
Harbour,  and  to  raise  money  for  that  pur- 
pose, and  to  authorise  a  sale  or  transfer  by 
the  said  Trustees  of  the  Workington  Har- 
bour undertaking  (being  part  of  the  estates 
settled  by  the  will  of  the  said  Earl)  and  for 
other  purposes. 

coir.  An  Act  to  confer  further  powers  on  the 
Easton  Neston  Mineral  and  Towcester, 
Boade  and  Olney  Junction  Bailway  Com- 
pany, to  change  the  name  of  the  Company, 
and  for  other  purposes. 

cox.  An  Act  to  extend  the  Limits  of  Supply 
of  the  Busby  Water  Company  ;  to  autno- 
rise  the  Company  to  construct  new  works 
and  raise  additional  Capital ;  and  for  other 
purposes. 

ccxi.  An  Act  for  authorising  the  London  and 
South-western  Railway  Company  to  make 
new  Railways  and  other  works  and  to  pur- 
chase additional  lands,  and  for  conferring 
other  powers  upon  them  in  relation  to  their 
own  and  other  undertakings ;  for  the  widen- 
ing of  the  Somerset  and  Dorset  Railway ; 
for  empowering  the  Company  and  the  Lon- 
don Brighton  and  Sontn  Coast  Railway 
Company  to  acquire  additional  lands;  for 
the  sale  or  lease  of  part  of  the  Plymouth  and 
Dartmoor  Railway  to  the  Company;  for 
authorising  agreements  between  the  Com- 
pany and  other  Corporations  bodies  and 
Companies ;  and  for  other  purposes. 

ccxii.  An  Act  to  vest  in  the  Corporation  of 
the  borough  of  Northampton  the  Race 
Ground  or  Freemen's  Commons ;  to  extin- 
guish the  Freemen's  rights  of  pasturage  in 
certain  other  lands  of  the  Corporation ;  to  em- 
power the  Corporation  to  form  public  Parks, 
and  to  make  New  Street  Improvements ;  and 
for  other  purposes. 

ccxiii.  An  Act  for  making  Tramways  in  the 
parish  of  Camberwell  in  tie  county  of  Surrey 
and  for  other  purposes. 

ccxiv.  An  Act  for  conferring  upon  the  Great 
Western  Railway  Company  further  powers 
in  connexion  with  their  own  and  other 
undertakings,  and  for  conferring  upon  other 
Companies  further  powers  in  connexion 
with  undertakings  in  which  they  are  jointly 
interested  with  that  Company ;  for  reviving 
the  Powers  of  constructing  portions  of  the 
Coleford  Railway  and  taking  Lands  for  the 
same ;  for  vesting  in  the  Great  Western 
Railway  Company  the  Undertakings  of  the 
Swindon  ana  Highworth  Light  Railway 
Company  and  the  Berks  and  Hants  Extension 
Railway  Company ;  and  for  other  purposes. 


ccxv.  An  Act  for  conferring  further  powers  on 
the  Whitland,  Cronware,  and  Pendine 
Railway  Company  in  relation  to  their  under- 
taking, and  for  other  purposes. 

ccxvi.  An  Act  for  making  Railways  from  the 
Stobcross  Branch  of  the  North  British 
Railway  to  the  Glasgow  and  Coatbridge 
Branch  and  the  Helensburgh  Branch  of  that 
Railway,  and  for  other  purposes. 

ccxvii.  An  Act  to  vest  in  the  Corporation  of 
Nottingham  the  Nottingham  Freemen's 
Estate;  to  confer  further  powers  on  the 
Corporation  relating  to  drainage,  streets, 
and  other  matters  of  local  government,  and 
the  borrowing  of  money;  and  for  other 
purposes. 

ccxviii.  An  Act  to  empower  the  Rotherham 
and  Bawtry  Railway  Company  to  make  new 
Railways  at  Rotherham  to  abandon  part  of 
their  authorised  Railway  and  to  raise  farther 
capital ;  and  for  other  purposes. 

ccxix.  An  Act  for  conferring  on  the  South- 
eastern Railway  Company  varioas  powers 
with  reference  to  their  own  undertakings 
and  the  undertakings  of  other  Companies 
and  for  other  purposes. 

ccxx.  An  Act  for  incorporating  the  Tilbury 
and  Gi*avesend  Tannel  Junction  Railway 
Company;  for  authorising  the  construction 
of  Railways ;  and  for  other  purposes. 

P.  cczxi.  An  Act  to  amend  the  Limerick 
Harbour  (Composition  of  Debt)  Act,  1867, 
in  relation  to  Wellesley  Bridge. 

ccxxii.  An  Act  for  amending  the  Metropolitan 
Street  Lnprovements  Act,  1877. 

ccxxiii.  An  Act  to  enable  the  Church  Fenton, 
Cawood,  and  Wistow  Railway  Company  to 
construct  a  Railway  to  join  the  HoU, 
Barnsley  and  West  Riding  Junction  Bail- 
way,  and  to  extend  the  time  for  the  com* 
pletion  of  their  authorised  Railway;  and  for 
other  purposes. 

ccxxiv.  An  Act  for  conferring  upon  the  Local 
Board  for  the  District  of  Chadderton  in 
the  county  of  Lancaster  powers  for  the 
acquisition  of  Lands  and  the  construction  of 
Works  and  for  extending  and  defining  the 
powers  of  the  Local  Board  in  relation  to 
Streets  Buildings  and  the  Improvement  and 
good  Government  of  the  district  and  for 
other  purposes. 

ccxxv.  An  Act  to  alter  and  amend  the 
Ballymena  and  Portglenone  Railway  Act, 
1879. 

ccxxvi.  An  Act  to  authorise  the  constmction 
of  a  new  Road  between  Peckham  in  the 
county  of  Surrey  and  Lewisham  in  the 
county  of  Kent. 
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ccxzvii.  An  Act  to  amalgamate  the  Lynn  and 
Fakenham  the  Yarmouth  and  North  Norfolk 
(Liffht)  the  Yarmouth  Union  the  Midland 
and  Eastern  and  the  Peterborough  Wisbeach 
and  Sutton  Railway  Companies. 

ccxxviii.  An  Act  for  incorporating  the  Devon 
and  Cornwall  Central  Bailway  Company  and 
for  other  purposes. 

ccxxix.  An  Act  to  enable  the  Girran  and 
Fortpatrick  Junction  Railway  Company  to 
raise  further  moneys,  to  arrange  with  their 
creditors,  and  to  authorise  in  certain  events 
the  sale  of  the  Undertaking. 

ccxxx.  An  Act  for  incorporating  and  con- 
ferring Powers  on  the  East  Warwickshire 
Waterworks  Company. 

ccxxxi.  An  Act  for  incorporating  and  con- 
ferring powers  on  the  Koss  District  Water 
Company. 

cczxxii.  An  Act  to  enable  the  Wrexham  Mold 
and  Connah's  Quay  Railway  Company  to 
make  new  Branch  Railways  Roads  Streets 
and  other  Works  to  raise  further  Capital 
and  for  other  purposes. 

cexxxiii.  An  Act  to  empower  the  Justices  of 
the  Peace  for  the  county  of  Essex  to  con- 
solidate the  County  Debt,  and  to  create  and 
issue  County  Stock. 

ccxxxiy.  An  Act  to  define  and  extend  the 
Limits  of  Gras  Supply  of  the  Corporation  of 
Halifax  and  to  make  farther  Provision  for 
the  Borrowing  of  Money  by  the  Corporation 
and  for  other  purposes. 

ccxxxv.  An  Act  to  make  further  provision 
respecting  the  borrowing  of  Money  by  the 
Corporation  of  Newcastle-upon-Tyne  and  for 
other  purposes. 

ccxxxvi.  An  Act  to  enable  the  Mayor  Aldermen 
and  Burgesses  of  the  Borough  of  Hudders- 
field  to  construct  Additional  Tramwavs 
Street  and  Road  Imnrovements  Waterworks 
and  other  Works  ana  to  make  fiirther  pro- 
vision for  the  good  Grovemment  of  the 
Borough  and  for  other  purposes. 

ccxxxvii.  An  Act  to  make  further  provision 
respecting  the  borrowing  of  Money  by  the 
Corporation  of  Rotherham  to  authorise  the 
raismg  of  further  Sums  the  extension  of 
time  for  construction  of  Dalton  Reservoir 
and  for  other  purposes. 

coxxxviii.  An  Act  for  making  farther  pro- 
visions respecting  the  issue  and  management 
of  Swansea  Corporation  Stock  and  for 
altering  the  Swansea  Corporation  Loans 
Act,  1881  so  far  as  necessary  for  that 
purpose. 
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ccxxxix.  An  Act  for  making  further  provision 
respecting  the  Borrowing  of  Money  by  the 
Corporation  of  Tynemouth  and  for  other 
purposes. 

ccxl.  An  Act  to  make  further  provision  re- 
specting the  borrowing  of  Money  by  the  Cor- 
poration of  Wolverhampton,  and  for  other 
purposes. 

ccxli.  An  Act  to  extend  the  powers  of  the 
Ionian  Bank,  and  for  other  purposes. 

ccxlii.  An  Act  for  conferring  on  the  trustees 
and  others  claiming  under  the  WiU  of  the 
late  Marquis  of  Bute  power  to  extend  their 
Docks  and  Railways  at  Cardiff  and  for  other 
purposes. 

ccxliii.  An  Act  to  consolidate  and  amend  the 
Acts  relating  to  the  borough  of  Blackburn, 
and  to  make  farther  provision  for  its  local 
government  and  iniprovement ;  to  authorise 
the  construction  of  Tramways  ;  and  for  other 
purposes. 

Gcxliv.  An  Act  to  enable  the  Mayor  Aldermen 
and  Burgesses  of  the  Borough  of  Bolton  to 
make  new  streets  and  street  improvements 
and  to  construct  additional  gasworks  and 
waterworks  to  extend  the  limits  of  gas  and 
water  supply  and  to  make  further  provision 
for  the  improvement  and  government  of  the 
borough  and  for  other  purposes. 

ccxlv.  An  Act  to  enable  the  Corporation  of 
Derby  to  acquire  Little  Chester  Green  to 
make  a  new  Recreation  Ground  to  vest  the 
Arboretum  in  the  Corporation  and  to  main- 
tain and  regulate  the  same  and  Bass's 
Recreation  Ground  and  Baths  to  make  fur- 
ther provision  respecting  the  borrowing  of 
money  by  the  Corporation  and  for  other 
purposes. 

ccxlvi.  An  Act  to  authorise  the  Hull  Barnsley 
and  West  Riding  Junction  Railway  and 
Dock  Company  to  make  aud  maintain  new 
Railways  and  a  new  Dock  and  other  works 
and  to  raise  further  money  and  for  other 
purposes. 

ccxlvii.  An  Act  for  making  a  Railway  in  the 
county  of  Middlesex  to  be  called  the  Latimer 
Road  and  Acton  Railway,  and  for  other 
purposes. 

ccxlviii.  An  Act  for  the  transfer  of  the  Under- 
taking  of  the  Kingston  and  London  Railway 
Company  to  the  London  and  South-western 
and  Metropolitan  District  Railway  Com- 
panies; for  authorising  deviations  in  the 
Kingston  and  London  Railway ;  and  for 
other  purposes. 

ccxlix.  An  Act  to  make  better  provision  for 
the  Health,  Local  Government  and  Improve- 
ment of  the  Borough  of  Macclesfield,  and  to 
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make  further  proyision  in  relation  to  the 
existing  and  fntnre  loans  of  the  Corporation, 
and  for  other  purposes. 

ccl.  An  Act  for  making  a  Bailway  between 
Wimbledon  and  Putney  in  the  county  of 
Surrey. 

ccli.  An  Act  for  empowering  the  Alexandra 
(Newport  and  South  Wales)  Docks  and 
Bailway  Company  to  make  a  new  Dock  and 
other  Works  in  Extension  of  the  Company's 
Works  in  the  Borough  of  Newport  in  tne 
County  of  Monmoutn  and  for  other  pur- 
poses. 

cclii.  An  Act  for  incorporating  a  Company  for 
the  construction  of  a  Bailway  between  Baw- 
try  and  Scrooby  and  West  Stockwith  and  of 
a  Dock  at  West  Stockwith. 

ccliii.  An  Act  for  incorporating  the  Bridge- 
wtfber  Bailway  Company  and  authorising 
them  to  make  and  maintain  the  Bridgewater 
Bailway  and  for  authorising  arrangements 
between  them  and  the  London  and  South- 
western Bailway  Company  and  for  other 
purposes. 

ccliy.  An  Act  for  incorporating  the  North 
Cornwall  Bailway  Company  and  authorising 
them  to  make  and  maintain  the  North  Corn- 
wall Bailway  and  for  authorising  arrange- 
ments between  them  and  the  London  and 
South-western  Bailway  Company  and  for 
other  purposes. 

ccly.  An  Act  for  making  a  Bailway  from 
Charing  Cross  to  the  Waterloo  Station  of 
the  London  and  South-western  Bailway  to 
be  called  the  Charing  Cross  and  Waterloo 
Electric  Bailway  and  for  other  purposes. 

cclvi.  An  Act  for  forming  a  Deep  Water  Har- 
bour at  Doyer ;  and  for  other  purposes. 

cclyii.  An  Act  for  incorporating  the  London 
Southern  Tramways  Company  and  em- 
powering them  to  construct  Tramways  in 
the  parishes  of  Lambeth  and  Camberwell  in 
the  county  of  Surrey  and  for  other  purposes. 


cclyiii.  An  Act  to  aathoriae  the  Mergey  Bail- 
way  Company  to  diyert  a  portion  ^  their 
anthorisea  line  in  Birkenhead,  and  to  ex- 
tend it  to  the  central  station  in  LiTerpooI, 
and  for  other  purposes. 

colix.  An  Act  to  confer  further  powers  on  tbe 
Metropolitan  District  Bailway  Compftny 
with  respect  to  their  own  and  to  joint  imder- 
taklngs. 

colx.  An  Act  to  authorise  the  Bhymney  Bail- 
way  Company  to  make  new  BailwajB  in  tlie 
garish  of  Merthyr  TydfU  in  the  Ooontyof 
Ihimorgan ;  and  for  other  purposes. 

cclxi.  An  Act  to  authorise  the  Soathport  and 
Cheshire  Lines  Extension  Bailway  Company 
to  extend  their  Bailway  into  the  Borongfa 
of  Southport  to  divert  a  portion  of  their 
authorised  Bailway  and  for  other  purposes. 

cclxii.  An  Act  for  incorporating  the  BegenVs 
Canal  City  and  Docks  Bailway  Company; 
for  the  trsuQsfer  to  them  of  the  underfaiiing 
of  the  Begent's  Canal  Company ;  for  antibo- 
rising  the  construction  of  Railways  from  the 
Great  Western  Bailway  at  Paddington  to 
the  City  and  to  the  ILoyal  Albert  Dock  of 
the  London  and  Saint  Katharine  Dock's 
Company ;  and  of  street  improyements  md 
other  works ;  and  for  other  purposes. 

ccbdii.  An  Act  for  authorising  the  Sonth- 
eastern  Bailway  Company  to  make  new 
lines  and  widen  their  existing  lines  in  the 
City  of  London  and  in  the  Counties  of 
Middlesex  Surrey  and  Kent  and  for  other 
purposes. 

ccbdy.  An  Act  for  making  BaLLvrajs  in  the 
Counties  of  Middlesex  and  Essex,  to  be  called 
"The  Metropolitan  Outer  Circle  Bailway;' 
and  for  other  purposes. 

cdxy.  An  Act  for  making  a  Bailway  from  near 
Badstock  to  Congresbury  in  the  county  of 
Somerset  and  for  other  purposes. 

cclxyi.  An  Act  for  making  a  Bailway  fjrom 
Beaconsfield  in  the  County  of  Buckingham 
to  Harrow  in  the  County  of  Middlesex  and 
for  other  purposes. 
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/.  All  Act  for  confirming  certain  arrangements 
made  between  the  co-partnership  of  Craw« 
shay  Brothers  and  their  landlords  respecting 
the  lease  of  the  Cyfarthfa  works  and  pro- 
perty in  the  parish  of  Merthyr  Tydfil  in  the 
county  of  Glamorgan;  and  for  other  par- 
poses. 

2,  An  Act  to  provide  during  the  subsistence 
of  the  trust  for  accumulation  contained  in 
the  Will  of  Thomas  George  Oorbett  Esquire 
deceased  an  annual  sum  for  maintenance  of 
the  person  of  full  age  entitled  in  immedi* 
ate  expectancy  and  to  enable  the  grant  of 
jointures  by  persons  entitled  in  expectancy 
and  for  other  purposes. 


3,  An  Act  to  enable  the  Trustees  of  the  Earl  of 
Aylesford*s  Settled  Estates  to  raise  money 
for  payment  of  his  Debts,  and  for  vesting  in 
such  Trustees  his  Life  Interest  in  the  Settled 
Estates  and  for  other  purposes. 

.;.  An  Act  for  carrying  into  efi*ect  an  arrange- 
ment respecting  the  Estates  of  His  Highness 
Maharajah  Doleep  Singh. 

5,  An  Act  to  give  to  the  Trustees  of  the  Will 
of  Sir  Rich^d  Colt  Hoare  Baronet  deceased 
power  to  sell  property  settled  by  the  Tes- 
tator. 
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Note. — The  capital  letters  placed  after  the  chapter  have  the  following  signification : — 

E.  that  the  Act  rdaUs  to  England  (and  Wales,  if  it  so  extend). 

Scotland  exclusively. 
Ireland  exclusively. 
Wales  exclusively. 
England  and  Ireland. 
England  and  Scotland. 

Great  Britain  and  Ireland  (and  Colonies,  if  it  so  extend). 
The  Colonies,  or  any  of  them. 


S.  ,, 

I. 

w. 

E.  &  I.  ,, 
S.  &  S.  ,, 
U.K. 
C. 


>> 
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Several  Public  Acts  of  a  Local  Character  which  have  been  placed  among  the  Local  Acts  are 
included  in  this  Index.  These  Acts  are  distinguished  by  their  Chapters  being  given  in 
Boman  Numerals. 


Chap. 

Acts  of  Parliament  Continu- 
ance. See  Expiring  Laws 
Continuance.  Turnpike  Acts 
Continuance. 

d    ministration  of  Justice.    See 

ABills  of  Exchange,  &c.  Bills 
of  Sale.  Citation  Law 
Amendment.  Civil  Impri. 
sonment.  Conveyancing. 

Cop}Tight.  County  Courts. 
Documentary  Evidence.  En- 
tail Law  Amendment.  In- 
ferior Courts  Judgments 
Extension.  Interments  (Felo 
de  se).  Lunacy.  Married 
Women's  Property.  Petty 
Sessions,  Ireland.  Preven- 
tion of  Crime.  Settled  Land. 
Supreme  Court  of  Judicature. 

Admiralty ;  for  the  acquisition 
of  Property  and  the  provi- 
sion of  new  Buildings  for  the 
Admiralty  and  War  Office    -    32.    E. 

Albany  (Duke  of);  to  enable 
Her  Majesty  to  provide  for 
th(»  Establishment  of  His 
Itoyal  Highness  the  Duke  of 
Albany  and  Her  Serene 
Highness  Princess  Helen 
Frederica  Augusta  of  Wal- 


dcck  and  Pyrmont,  and  to 
settle  an  Aiinuity  on  Her 
Serene  Highness 

Allotments ;  for  the  Extension 
of  Allotments 

— —  See  aUo  Labourers  Cot- 
tages, &c. 

Ancient  Monuments  Protec- 
tion; for  the  better  protec- 
tion of  Ancient  Monuments  - 

Annuities,  Grovemment ;  to  ex- 
tend the  Acts  relating  to  the 
purchase  of  small  Govern- 
ment Annuities  and  to  as- 
suring payments  of  money 
on  deatn 

Annuity  to  Duke  of  Albany. 
See  Albany  (Duke  of). 

Appeals.     See  County  Courts. 

Appropriation  of  Supplies ;  to 
apply  the  sum  of  34,357,7742. 
out  of  the  Consolidated  Fund 
to  the  Service  of  the  year 
ending  the  3Ist  day  of  March 
1883,  and  to  appropriate  the 
Supplies  gprantea  in  this  Ses- 
sion of  Parliament     - 

Arklow  Harbour;  for  the  Im- 

Erovement  of  Arklow  Har- 
our  -  -  .  . 


Chap. 


-    6.    U.K. 


80.    E. 


73.     U.K. 


-    51.    U.K. 


-    71.    U.K. 


13.    L 


45  &  46  VICTORIA,  1882. 
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Chap. 


7.    U.K. 


Army ;  to  provide,  daring 
twelve  months,  for  the  Dis- 
cipline and  Begalation  of 
the  Army       -  •  - 

—  See  also  Artillery  Banges. 
India.  Military  Manoenvres. 
Militia.    Beserve  Porces. 

Arrears  of  Bent;  to  make 
provision  respecting  certain 
Arrears  of  Bent  in  L*eland  -    47.    I. 

Artillery  Banges;  to  extend 
the  Artillery  Banges  Act, 
1862  (25  &  26  Vict.  c.  36.)     -    Ixviii.    B. 

Artizans  and  Lahonrers  Dwell- 
ings Acts;  to  amend  the 
Artizans  and  Labourers 
Dwellings  Acts  (38  &  39 
Vict.  c.  36.  and  42  &  43  Vict, 
cc.  63.,64.)     .  .  -54.    U.K. 

See  aleo  Local  Government 

Board's  Orders  Confirmation 

(^)-  ^      . 

Assessment    (Poor    Bate) ;    to 

amend  the  Poor  Bate  As- 
sessment and  Collection  Act, 
1869  (32  &  33  Vict.  c.  41.)     -    20.    B. 

See   also  Highway   Bate 

Assessment. 

Attorneys  and  Solicitors;  for 
further  improving  the  Prac- 
tice of  Conveyancing;  and 
for  other  purposes    -  -    39.    E.  &  I. 

Baths  and  Wash  Houses;  to 

amend  the  Baths  and  Wash 

Houses  Acts  - 
Beer  Dealers  Betail  Licences  ; 

to  amend  the  Beer  Dealers' 

Betail    Licences  Act,    1880 

(43  Vict.  c.  6.) 
Bills    of   Exchange,    &c. ;    to 

codify   the  law    relating  to 

Bills  of  Exchange,  Cheques, 

and  Promissory  !Notes 
Bills  of  Sale ;  to  amend  the  Bills 

of  Sale  Act,  1878  (41  &  42 

Vict.  c.  31.)    - 
Board  of  Works.    See  Metro- 
politan Board  of  Works. 
Boiler   Explosions  ;    to    make 

better  provision  for  Inquiries 

with  regard  to  Boiler  Explo- 
sions -  -  - 
Bombay  Civil  Fund;  to  make 

provision  for  the  transfer  of 

the  Assets  and  Liabilities  of 

the  Provident  Branch  of  the 

Bombay  Civil  Fund  and  other 

funds    to  the    Secretary  of 

State  for  India  in  Council    -    45.    U.K. 


-    30.    B. 


34.    B. 


61.    U.K 


43.    E. 


-    22.    U.K. 


Boston  Election.    See  Corrupt    ^^^' 

Practices. 
Building  Acts  Amendment ;  to 

confer  further  powers  upon 

the   Metropolitan   Board    of 

Works  with  respect  to  Streets 

and      Buildings      in       the 

Metropolis     -  -  -    14.    E. 

Cambridge  University.  See 
Somersham  Bectory. 

Canterbury  Election.  See  Cor- 
rupt Practices. 

Casual  Poor;  to  amend  the 
Pauper  Inmates  Discharge 
and  Begulation  Act,  1871  (34 
&  35  Vict.  c.  108.)     -  -36.    E. 

Charities;  to  make  provision 
respecting  certain  Prison 
Charities        -  .  -    65.    E 

Cheques,  &c. ;  to  codify  the 
law  relating  to  Bills  of  Ex- 
change, Cheques,  and  Pro- 
missory Notes  -  .     61.     U.K. 

Chester  Election.  See  Corrupt 
Practices. 

Citation  Law  Amendment;  to 
amend  the  Law  of  Citation  in 
Scotland        -  -  -    77.    S. 

Civil  Imprisonment ;  to  amend 
the  Law  relating  to  Civil 
Imprisonment  in  Scotland    -    42.     S. 

Coffee,  Imitations  of.  See 
Customs  and  Inland  Bevenue. 

Colonial  Courts  of  Inquiry  ;  to 
amend  the  Merchant  Shipping 
Acts,  1854  to  1880  (17  &  18 
Vict.  c.  104.,  Ac),  with 
respect  to  Colonial  Courts  of 


Inquiry 


76.    U.K. 


Commissioners  of  Public  Works. 
See  Inland  Bevenue  Build- 
ings.   Public  Works  Loans. 

Commonable  Bights  Compen- 
sation; to  provide  for  the 
better  application  of  Moneys 
paid  by  way  of  Compensation 
for  the  compulsory  acquisi- 
tion of  Common  Lands  and 
extinguishment  of  Bights  of 
Common        -  .  •    15.    E 

Commons  Inclosure  and  Begu- 
lation. See  Inclosure,  Ac. 
Orders  Confinuation. 

Commons  (Metropolitan).  See 
Metropolitan  Commons  Acts. 

Commutation  of  Pensions;  to 
authorise  the  Commutation 
of  a  portion  of  a  Pension  in 
pursuance   of  the  Pensions 
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Commntation  Act,  1871  (34 
&  35  Yict.  c.  36.) 

Consolidated  Fund ;  to  apply 
the  snm  of  313,270^.  out  of 
the  Consolidated  Fund  to 
the  Service  of  the  year 
ending  the  31st  day  of  March 
loo2    -  •  -  - 

to    apply    the    sum    of 

7,218,342).  14s.  10(2.  out  of 
the  Consolidated  Fund  to  the 
Service  of  the  years  ending 
the  31st  day  of  March  1881, 
1882,  and  1883 

to    apply    the    sum    of 

9,282,4357.  out  of  the  Con- 
solidated Fund  to  the  Service 
of  the  year  ending  the  31st 
day  of  March  1883    - 

to    apply    the    sum    of 

5,703,8917.  out  of  the  Con- 
solidated Fund  to  the  Service 
of  the  year  ending  the  Slst 
day  of  March  1883    - 

to    apply    the    sum    of 

34,357,7747.  out  of  the  Con- 
solidated Fund  to  the  Service 
of  the  year  ending  the  31st 
day  of  March  1883;  and  to 
appropriate     the     Supplies 

f ranted  in  this  Session   of 
arliament    -  .  . 

Constabulary.  See  Boyal  Irish 
Constabulary. 

Conveyancing ;  for  further  im- 
proving the  Practice  of  Con- 
veyancing; and  for  other 
purposes        .  .  - 

Copyright;  to  amend  the  law 
of  Copyright  relating  to 
Musical  Compositions 

Corn  Eeturns ;  to  amend  the 
Law  respecting  the  obtaining 
of  Com  Returns 

Corporations,  Municipal ;  for 
'consolidating,  with  Amend- 
ments, enactments  relating 
to  Municipal  Corporations  in 
England  and  Wales  - 

Corrupt  Practices  (Suspension 
of  iaections) ;  to  suspend  for 
a  limited  period,  on  account 
of  Corrupt  Practices,  the 
holding  of  an  Election  of  a 
Member  or  Members  to  serve 
in  Parliament  for  certain 
cities  and  boroughs  [Boston ; 
Canterbury;  Chester;  Glou- 
cester; Macclesfield;  Oxford; 
Sandwich]      .  .  - 


Chap. 

44.    U.K. 


1.    U.K. 


4.    U.K. 


8.    U.K. 


28.    U.K. 


71.    U.K. 


39.    E.  &  I. 


.    40.    U.K. 


37.    E. 


-    50.    E. 


68.    E. 


County  Courts;  to  amend  the 
law  relating  to  Costs  and 
Salaries  in  OonniT-  Courts    - 

to  amend  the  Acts  relating 

to  the  County  Courts  in  Ire- 
land, and  to  make  better  pro- 
vision for  Appeals  under  the 
said  Acts 

Crime  in  Ireland ;  for  the  pre- 
vention of  Crime  in  Irelaiid 

Customs  and  Inland  Revenue ; 
to  grant  certain  Duties  of 
Customs  and  Inland  Revenue, 
to  alter  other  duties,  and  to 
amend  the  Laws  relating  to 
Customs  and  Inland  Revenue 
[Tea;  Imitations  of  Coffee, 
ac, ;  Income  Tax]     - 

SeeaUo  Revenue,  Friendly 

Societies,  and  National  Debt. 

Customs  and  Inland  Revenue 
Buildings;  for  the  transfer 
of  Property  in  Ireland  held 
for  the  service  of  Her  Ma- 
jesty's Customs  and  of  the 
Inland  Revenue  to  the  Com- 
missioners of  Public  Works 
in  Ireland;  and  for  other 
purposes  relating  thereto 


Discipline  of  the  Army.  See 
Army. 

Divided  Parishes,  &c.  Amend- 
ment Act ;  to  amend  the  Di- 
vided Parishes  and  Poor  Law 
Amendment  Act,  1876  (39  & 
40  Vict.  c.  61.);  and  for 
other  purposes 

Documentary  Evidence ;  to 
amend  the  Documentary  Evi- 
dence Act,  1868  (31  &  ^ 
Yict.  c.  37.),  and  other  enact- 
ments relating  to  the  evi« 
dence  of  documents  by  means 
of  copies  printed  by  the 
Government  Printers 

Drainage,  &c.  Orders  Confir- 
mation; to  confirm  a  Provi- 
sional Order  under  the  Land 
Drainage  Act,  1861  (24  &  25 
Yict.  c.  133.),  relating  to 
Fenstanton  linprovements, 
situate  in  the  parish  of  Fen- 
stanton (Huntingdon) 

—  to  confirm  a  Provisional 
Order  under  the  Drainage 
and  Improvement  of  Lands 
(Ireland)  Act,  1863  (26  &  27 
Yict.  c.  88.),  and  the  Acts 


c:.ap. 


E. 


-    29.     L 
25.    I. 


.    41.    U.K. 


I. 


58.     E. 


'     H.      U  .iv. 


-    bcvii.    E. 
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Chap. 


-     111.     I. 


amending  the  same,  relating 
to  Gahermone  District 
Drainage  and  ImproTememt  of 
Lands  (Ireland)  Act,  1863. 
See  Drainage,  &c.  Orders 
Confirmation. 


Edinburgh  (Roads).  See  Roads 
(Edinburgh)  Order  Confirma- 
tion. 

Education;  to  amend  the  In- 
termediate Education  (Ire- 
land) Act,  1878  (41  &  42  Vict, 
c  66.) 

Education  Department  Orders 
Confirmation ;  to  confirm  cer- 
tain Provisional  Orders  made 
bj  the  Education  Department 
under  the  Elementary  Edu- 
cation Act,  1870  (33  &  34 
Yict.  c.  75.),  to  enable  the 
School  Boards  for  West  Ham 
(Essex)  and  Terrington  St. 
John  (Norfolk)  to  put  in 
force  the  Lands  Clauses  Con- 
solidation Act,  1845,  and  the 
Acts  amending  the  same       -    cii.    E. 

to  confirm  certain  similar 


-    69.    I. 


CXXXIX. 


-    cxli.    E, 


Orders  to  enable  the  School 
Boards  for  Finchlej,  Llan- 
arth,  and  Upper  Djlais  to 
put  in  force  the  Lands 
Clauses  Consolidation  Act, 
1845,  Ac.        - 

—  to  confirm  a  similar  Order 
to  enable  the  School  Board 
for  London  to  put  in  force 
the  Lands  Clauses  Consolida- 
tion Act,  1845,  &c.     - 

Educational  Endowments ;  to 
reorganise  the  Educational 
Endowments  of  Scotland      -    59.    S. 

Election  of  Representative 
Peers ;  to  amend  the  law  re- 
lating to  the  Election  of 
Lords  Temporal  to  servo  in 
Parliament  for  Ireland  -    26.    I. 

Elections  of  Members  of  Parlia- 
ment Suspension.  See  Cor- 
rupt Practices. 

Electric  Lighting ;  to  facilitate 
and  regulate  the  supply  of 
Electricity  for  Lighting  and 
other  purposes  in  G-reat 
Britain  and  Ireland  - 

Elementary  Education  Act, 
1870.  See  Education  Depart- 
ment Orders  Confirmation. 

Endowments,  Educational;  to 


E. 


.    56.    U.K. 


reorganise  the  Educational 
Endowments  of  Scotland 

Entail  Law  Amendment;  to 
amend  the  Law  of  Entail  in 
Scotland 

Evidence  (Documentary) ;  to 
amend  the  Documentary  Evi- 
dence Act,  1868  (31  &  32 
Vict.  c.  37.),  and  other  enact- 
ments relating  to  the  evidence 
of  documents  by  means  of 
copies  printed  by  the  Govern- 
ment Printers 

Expiring  Laws  Continuance ;  to 

continue     various    expiring 

Laws  -  •  -  - 

[JPor    Acts    continned,    see 

Table  A.] 

Explosions  of  Boilers ;  to  make 
better  provision  for  Inquiries 
with  regard  to  Boiler  Explo- 
sions -  - 

Extension  of  Allotments  ;  for 
the  Extension  of  Allotments 

See  also  Labourers  Cot- 
tages, &c. 

Felo  de  se ;  to  amend  the  law 
relating  to  the  interment  of 
any  person  found  felo  de  se  - 

Fishery  Board,  Scotland;  to 
establish  a  Fishery  Board  for 
Scotland         .  .  . 

Friendly  Societies;  to  amend 
so  much  of  the  Friendly  So- 
cieties Act,  1875  (38  &  39 
Yict.  c.  60.)  as  relates  to 
quinquennial  returns  of  sick- 
ness and  mortality     - 

iS^ee  also  Revenue,  Friendly 

Societies,  and  National  Debt. 

Fruit  Pickers  Lodgings;  to 
extend  the  Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55.), 
to  the  making  of  Byelaws  for 
Fruit  Pickers 


Chap. 
69.    S. 

.    53.  •  S. 


-    9.    U.K. 


64.    U.K. 


22.    U.K. 
80.    E. 


Gas  Orders  Confirmation;  to 
confirm  certain  Provisional 
Orders  made  by  the  Board 
of  Trade  under  the  Gas  and 
Water  Works  Facilities  Act, 
1870  (33  &  34  Vict.  o.  70.), 
relating  to  Brecon  Gas,  High 
Wycombe  Gas,  Kettering 
Gas,  Portsea  Gas,  Redditch 
G-as,  Salisbury  Gas,  and 
Sheffield  Gas 

See  also  Local  Govern- 
ment Board's  Orders  Con- 
firmation (6.) 


19.    E. 


78.    S. 


-    35.    U.K. 


-    23.    E. 


xcix.    E. 
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General  Pier  and  Harbour  Act, 
1861.  See  Pier  and  Harbour 
Orders  Confirmation. 

General  Police  and  Improve- 
ment; to  amend  the  law  in 
regard  to  Honseholders  nnder 
the  General  Police  and  Im- 
provement Acts  in  Scotland     6.    S. 

Gloucester  Election.  See  Cor- 
rupt  Practices. 

Government  Annuities  ;  to  ex- 
tend the  Acts  relating  to  the 
purchase  of  small  Govern- 
ment Annuities  and  to  assur- 
ing payments  of  money  on 
death  -  -  -    51.    U.K. 

Government  Printers.  See 
Documentary  Evidence. 

Gunpowder,  Use  of  in  Slate 
Mines;  to  amend  the  law 
relating  to  the  use  of  Gun- 
powder in  Slate  Mines  •    3.    U.K. 


Harbour  Orders  Confirmation. 
See  Pier  and  Harbour  Orders 
Confirmation. 

Health  (Public).  See  Public 
Health. 

Herring  Fishery.  See  Fishery 
Board,  Scotland. 

Highway  Bate  Assessment,  &c ; 
to  extend  certain  Provisions 
of  the  Poor  Bate  Assessment 
and  Collection  Act,  1869  (32 
&  33  Yict.  c.  41.),  to  the 
Highway  Bate,  and  for  other 
purposes         -  -  -    27. 

Highways  and  Locomotives  Act, 
1878.  See  Local  Govern- 
ment Board's  Orders  Con- 
firmation (c). 

Householders  in  Scotland.  See 
General  Police  and  Improve- 
ment. 


B. 


B. 


Imprisonment,  Law  of;  to 
amend  the  Law  relating  to 
Civil  Imprisonment  in  Scot- 
land -  -  -  -    42. 

Inclosure,  Ac.  Orders  Confir- 
mation; to  confirm  (in  pur- 
suance of  a  Beport  of  the 
Inclosure  Commissioners  for 
England  and  Wales)  the  Pro- 
visional Orders  for  the  regu- 
lation of  certain  lands  known 
as  Crosby  Garrett  Common 
(Westmoreland),  and  for  the 
regulation  of  certain  Lands 
known  as  Stivichall  Common » 


S. 


Cbmp. 

in  the  parish  of  St.  Michael, 
Covent]^  (Warwick)  -    xxvii. 

Inclosure,  Ac.  Orders  Confirma- 
tion; to  confirm  a  similar 
Order  for  the  inclosure  of  cer- 
tain Lands  known  as  Arkle- 
side  Common,  situate  in  the 
parish  of  Coverham  (N.  B. 
York)  -  -  -  -    xxviii.     E. 

to  confirm  a  similar  Order 

for  the  inclosure  of  certain 
Lands  known  as  Bettws  Dis- 
serth  Common,  situate  in  the 
parish  of  Bettws  Disserth 
(Badnor)  ... 
to  confirm  a  similar  Order 


R 


79.    U.K. 


for  the  inclosure  of  certain 

Lands  known  as  Cefn  Drawen 

Common,     situate     in    the 

parish  of  Glascwm  (Badnor) 
Income    Tax.      See    Customs 

and  Inland  Bevenne. 
India  (Home  Charges  Arrears) ; 

to  make  provision    for    the 

arrangement     of    Accounts 

between  the  Commissioners 

of   Her  Majesty's  Treasury 

and  the  Secretazy  of  State  in 

Council  of  India  in  respect  of 

certain    Home    Charges  for 

Her  Majesty's  Forces  serving 

in  India  ... 

Inferior  Courts  Judgments  Ex- 
tension; to  render  Judg- 
ments   obtained    in    certain 

Inferior  Courts  in  England, 

Scotland,  and  Ireland  respec- 
tively, effectual  in  any  other 

part  of  the  United  Kingdom    31.     U.K. 
Inland  Bevenue ;  to  grant  cer- 
tain Duties  of  Customs  and 

Inland    Bevenue,    to    alter 

certain  other  Duties,  and  to 

amend  the  Laws  relating  to 

Customs  and  Inland  Bevenue    41.     U.K. 
See  also  Bevenue,  Friendly 

Societies,  and  National  Debt. 
Inland  Bevenne  Buildings ;  for 

the  transfer  of  Property  in 

Ireland  held  for  the  Service 

of  Her  Majesty's  Customs  and 

of  the    Inland  Bevenue    to 

the  Commissioners  of  Public 

Works  in  Ireland ;    and  for 

other      purposes       relating 

thereto  ...    17.    L 

Intermediate     Education ;     to 

amend      the      Intermediate 

Education  (Ireland)  Act,  1878 

(41  &  42  Vict.  c.  66.)  -  -    69.    I. 
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Intermenta  (Felo  de  se);  to 
amend  the  law  relating  to 
the  interment  of  any  person 
found  felo  de  se  -  -    19.    E. 

Intoxicating  Liquors,  Sale  of. 
See   Passenger   Vessels   Li- 
cences. 

Ireland,  Acts  relating  exclu- 
sively to.  fi^oe— Arklow  Har- 
bour. Arrears  of  Rent. 
County  Courts.  Customs  and 
Inland  Bevenue  Buildings. 
Drainage,  Ac.  Orders  Con- 
firmation. Election  of  Repre- 
sentative Peers.  Inland  Re- 
venue Building.  Inter- 
mediate Education.  Irish 
Reproductive  Loan  Fund. 
Laoourers  Cottages,  &o. 
Local  Government  Board. 
Petty  Sessions.  Prevention 
of  Crime.  Royal  Irish  Con- 
stabulaiT.  Supreme  Court 
of  Judicature.  Wellesley 
Bridge,  Limerick. 

Irish  Constabulary.  See  Royal 
Irish  Constabulary. 

Irish  Land  Commission.  See 
Public  Works  Loans. 

Irish  Reproductive  Loan  Fund ; 
to  amend  the  Irish  Repro- 
ductive Loan  Fund  Act,  1874 
(37  &  38  Vict.  c.  86.)  -    16.    L 

Isle  of  Man  (Officers) ;  to  amend 
the  Isle  of  Man  (Officers)  Act, 
1876  (39  &  40  Vict.  c.  43.)     -    46.    U.K. 

Judgments  (Inferior  Courts) ; 
to  render  Judgments  obtained 
in  certain  Inferior  Courts  in 
England,  Scotland,  and  Ire- 
land respectively,  eflTectual 
in  any  other  part  of  the  United 
Kingdom       .  -  -    31.    U.K. 

Judicature,  Court  of ;  to  amend 
the  Supreme  Court  of  Judi- 
cature Act  (Ireland),  1877 
(40  &  41  Vict.  c.  57.)  -    70.    I. 

Justice,  Administration  of. 
jgfee^Bills  of  Exchange,  &c. 
Bills  of  Sale.  Citation  Law 
Amendment.  Civil  Imprison- 
ment. Conveyancing.  Copy- 
right. County  Courts.  Docu- 
mentary Evidence.  Entail 
Law  Amendment.  Inferior 
Courts  Judgments  Extension. 
Interments  (Felo  de  se). 
Lunacy.  Married  Women's 
Property.  Petty  Sessions, 
Ireland.  Prevention  of  CVime. 


Settled       Land.      Supreme 
Court  of  Judicature. 


Chap. 


Labourers  Cottages,  &c, ;  to 
amend  and  extend  the  pro- 
visions of  the  Land  Law  (Ire- 
land) Act,  1881  (44  &  46  Vict, 
c.  49.),  relating  to  Labourers 
Cottages  and  Allotments       -    60.    I. 

Labourers  Dwelling[s  Acts;  to 
amend  the  Artizans  and 
Labourers  Dwellings  Acts 
(38  &  39  Vict.  c.  36.  and  42 
&  43  Vict.  cc.  63.,  64.)  -    54    U.K. 

Land  Drainage  Act,  1861.  See 
Drainage,  &c.  Orders  Con- 
firmation. 

Land  Law  (Ireland).  See  Arrears 
of  Rent.  Labourers  Cottages. 

Land,  Sale,  &c.  of.  See  Settled 
Land. 

Lands  Clauses  Act,  1845. 
See  Education  Department 
Orders  Confirmation. 

Licences  (Beer  Dealers);  to 
amend  the  Beer  Dealers' 
Rotail  Licences  Act,  1880  (43 
Vict.  c.  6.)     -  -  -    34.    E. 

Licences  for  Sale  of  Liouors ; 
to  amend  the  Law  relating 
to  Licences  to  retail  Intoxi- 
cating Liquors  on  Passenger 
Vessels  in  Scotland  -  -    66.    S. 

Lighting  by  Electricity ;  to 
facilitate  and  regulate  the 
supply  of  Electricity  for 
Lignting  and  other  purposes 
in  Great  Britain  and  Ireland    56.    U.K. 

Loans.  See  Publio  Works 
Loans. 

Local  C^vemment  Board's 
Orders  Confirmation  : — 

(a)  ArHzatuandLahaurere 
DweUinge  Act,  1875 : 

to  confirm  a  Provisional 

Order  of  the  Local  Govern- 
ment Board  under  the  pro- 
visions of  the  Artizans  and 
Labourers  Dwellings  Im- 
provement Act,  1875  (38  & 
39  Vict.  c.  36.),  relating  to  the 
Borough  of  Nottingham 


•    lix.    E. 


(&)  Oas  and  Water  Win-Jce 
FacUUiee  Act,  1870, 
and   Public    Health 
Act,  1875 : 
—  to  confirm  a  Provisional 
Order  of  the  Local  Govern- 
ment Board  under  the  pro- 
visions of  the  Gas  and  Water 
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Works  Facilities  Act,  1870 
(33  &  34  Vict.  c.  70.),  and 
the  Public  Health  Act,  1875 
38  &  39  Vict.  c.  55.),  relating 
to  the  Local  Government 
District  of  Upper  Sedgley  -  clxix. 
Local  Government  Board's 
Orders  Confirmation — coiit 

(c)  Highways   and  Loco- 
motives  Act,  1878 : 
to  confirm  a  Provisional 


B. 


Order  of  the  Local  Go- 
vernment Board  under  the 
Highways  and .  Locomotives 
(Amendment)  Act,  1878  (41 
&  42  Vict.  c.  77.),  relating  to 
the  County  of  Kent  - 

((f)  Poor  Law  Acts,  1876 
and  1879 : 
—  to  confirm  certain  Orders 
of  the  Local  Government 
Board  under  the  provisions  of 
the  Divided  Parifihes  and 
Poor  Law  Amendment  Act, 
1876  (39  &  40  Vict.  c.  61.),  as 
amended  and  extended  by 
the  Poor  Law  Act,  1879  (42  & 
43  Vict.  c.  12.),  relating  to 
the  parishes  of  Barmbrough, 
Burghwallis,  Coleahill,  Conis- 
brough,  Forrest  Hill,  Hiclde- 
ton,  Inglesham,  Kirk  Bram- 
with,  Kirk  Sandall  and 
Trumfleet,  Shotover,  and 
Shotover  Hill  Place,  and  to 
the  Townships  of  Adwick-lc- 
Street,  A  skern,  Barnby-upon- 
Don  or  Bamby  Dunn,  Camp- 
sail,  Dalton,  Ecclesfield,  Hel- 
mington  Eow,  Langthwaite- 
with-Tilts,  Mexbrough,  Moss, 
Owston,  Thorpe  -  in  -  Balne, 
and  Willington 

(e.)  Public  HeaUh  Act, 
1875: 
— —  to  confirm  certain  Pro- 
visional Orders  of  the  Local 
Government  Board  relating 
to  the  City  and  County  of 
Bristol,  the  Local  Gk)vern- 
ment  District  of  Bromley, 
the  Port  of  Cardifi*,  the 
Kural  Sanitary  District  of 
the  Glendale  Union,  the 
Borough  of  Hastings,  the 
Local  Government  District 
of  Merthyr  Tydfil,  the 
Boroughs  of  Newport  (Mon- 
mouthshire) and  Portsmouth, 
the  Local  Government  Dis- 


-    xxvi.    E. 


m  _ 

-    xxxiv.    E. 


CIhpl 

trict  of  Sandal  Magna,  and 
the  Rural  Sanitary  District 
of  the  Ware  Union    -  -    xxxiiL 

Local     Government     Board's 
Order  Confirmation — cant. 


K 


.    Ix.    E. 


(e)  Public  HeaUk  Act, 
1875— cont. 
-«-  to  confirm  certain  similar 
Orders  relating  to  the  City 
and  Borough  of  Bath,  the 
Local  Government  District 
of  Brierley  Hill,  the  Boroueh 
of  Burton-upon-Trent,  the 
Rural  Sanitary  District  of 
the  Keighley  Union,  the 
Boroughs  of  Margate,  New- 
bury, and  Preston,  the  Town 
of  Ramsgate,  the  Borough 
of  Saint  Helens,  and  the 
Rural  Sanitary  District  of 
the  Settle  Union 

—  to  confinn  certain  similar 
Orders  relating  to  the 
Borough  of  Birmingham 
(two),  the  Local  Grovemment 
Districts  of  .Grainsborough, 
Smethwick,  and  South  Blyth, 
the  Borough  of  Stafford,  the 
Staines  Joint  Hospital  Dis- 
trict, the  Improvement  Act 
District  of  Surbiton,  the 
Uxbridge  Joint  Hospital 
District,  the  Local  Govern- 
ment   District   of  Watford, 

and  the  Borough  of  Wigan  -    Ixi.     E. 

—  to  confirm  certain  similar 
Orders  relating  to  the  Rural 
Sanitary  District  of  the  Bil- 
lericay  Union,  the  City  and 
County  of  Bristol,  the  Local 
Government  District  of 
Compton  Gifford,  the  Rural 
Sanitary  District  of  the 
Famham  Union,  the  Local 
Government  Districts  of 
Hendon  and  Madron,  the 
Borough  of  Nottingham, 
the  Local  Government  Dis- 
tricts of  Rusholme  and  Tor- 
quay, the  Borough  of  Walsall, 
the  Improvement  Act  Dis- 
trict of  West  Bromwich, 
and  the  Local  Government 
District  of  Worthing 

—  to  confirm  certain  similar 
Orders  relating  to  the 
Borough  of  Asnton-under- 
Lyne,  the  Improvement  Act 
District  of  JBethesda,  the 
Local   Government  District 


.    Ixu.    E. 
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of  Heckmoudwike,  the 
Borough  of  Lewes,  the  Im- 
proyement  Act  District  of 
iijtham,  the  Local  Govern- 
ment District  of  Pemberton 
the  Boroogh  of  Bochdale, 
and  the  Local  Govennent 
District  of  Sowerby  Bridge  -  Ixiii.  E. 
Local  Grovemment  Boiu^'s 
Orders  Confirmation — eoni. 

(e)    Public    HeaUh   Act, 
1875 — cont. 

to  confirm  certain  similar 

Orders  relating  to  the  Local 
Government  Districts  of 
Ealing,  Edmonton,  and 
Crompton,  the  Ports  of  New- 
castle, North  Shields  and 
South  Shields,  the  Port  of 
Pljmonth,  and  the  Local 
Government  Districts  of  West 
Cowes  and  Woodford 


to  confirm  a  similar  Order 

relating  to  the  Borongh  of 
Ryde  - 

■  to  confirm  a  similar  Order 
relating  to  the  Borough  of 
Salford 

—  to  confirm  a  similar  Order 
relating  to  the  Local  Govern- 
ment District  of  Workington 

to  confirm  certain  similar 

Orders  relating  to  the  Im- 

frovement  Act  Districts  of 
leetwood  and  Bhyl  and  the 
City  of  York  - 

to  confirm  certain  similar 

Orders  relating  to  the 
Borough  of  Bury  (two),  the 
Godalming  Main  Sewerage 
District,  and  the  Local 
Government  Districts  of 
Marsden  and  Northwich 

Local  Government  Board's 
(Ireland)  Orders  Confirma- 
tion; to  confirm  a  Provi- 
sional Order  of  the  Local 
Government  Board  for  Ire- 
land relating  to  the  Bangor 
Gas  Undertaking 

to  confirm  certain  similar 

Orders  relating  to  the  towns 
of  Ballymena,  Clonmel,  Fer- 
moy,  and  Letterkenny 

to  confirm  certain  similar 

Orders  relating  to  the  towns 

of  Ballina  and  Lur^n 

■  ■      to  confirm  certain  similar 

Orders  relating  to  the  City  of 


Ixiv.    E. 


.    Ixix.    E. 


xcvii.    E. 


xcviii.    E. 


ciii.    E. 


clxx.    E. 


•    xzxi.    I. 


xxxii.    I. 


-    Ixv.    I. 


Dublin  and  the  Poor  Law 
Union  of  Ballymoney 

Local  Government  Board  *s 
(Ireland)  Orders  Confirma- 
tion ;  to  confirm  certain 
similar  Orders  relating  to 
Banbridge,  Ennis,  Lame,  and 
Londonderry  -  -  - 

to  confirm  a  similar  Order 

relating  to  Waterworks  in 
the  town  of  Queenstown 

Lunacy;  for  amending  the 
Lunacy  Begulation  Acts 

Macclesfield  Election .  See  Cor- 
rupt Practices. 

Man,  Isle  of;  to  amend  the  Isle 
of  Man  (Officers)  Act,  1870 
(39  A  40  Vict  c.  43.) 

Married  Women's  Property ; 
to  consolidate  and  amend  the 
Acts  relating  to  the  Property 
of  Married  Women    - 

Mercantile  Marine  Fund.  Bee 
Merchant  Shipping. 

Merchant  Shipping  ;  to  amend 
the  Law  with  respect  to  the 
Charges  on  and  Payments  to 
the  Mercantile  Marine  Fund, 
and  to  Expenses  of  Prosecu- 
tions for  off*ences  committed 
at  sea  ... 

to  amend  the  Merchant 

Shipping  Acts,  1854  to  1880 
(17  &  18  Vict.  c.  104,  &c.), 
with  respect  to  Colonial 
Courts  of  Inquiry 

Merchant  Shipping  Act,  1862. 
See  Pilotage  Order  Confirma- 
tion. 

Metropolis  Management  and 
Building  Acts  Amendment; 
to  confer  further  powers  upon 
the  Metropolitan  Board  of 
Works  with  respect  to  Streets 
and  Buildings  m  the  Metro- 
polis -  .  .  . 

Metropolitan  Board  of  Works  ; 
furtner  to  amend  the  Acts 
relating  to  the  raisins  of 
Monev  by  the  Metropolitan 
Board,  of  Works ;  and  for 
other  purposes 

BeB  also  Metropolis  Man- 
agement and  Building  Acts 
Amendment. 

Metropolitan  Common?  Act ; 
to  confirm  Schemes  under 
the  Metropolitan  Commons 
Act,  1866  (20  A  30  Vict.  c. 
122.),  and  the  Metropolitan 


Chap. 
Ixvi.      I. 


h 


XXL 


I. 


cxl.     I. 
82.     E. 


-    40.    r.K. 


75.     E.l'l. 


U.K. 


7(3.    U.K. 


14.     E. 


33.    E. 
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Commons  Amendment  Act, 
1869  (32  &  33  Vict.  c.  107.), 
relating  respectively  to  Ac- 
ton Commons,  Chiswick  and 
Turnham  Green  Commons, 
and  Tottenham  Commons     - 

Military  Manoeuvres ;  for 
making  provision  for  facili- 
tating tne  Manoeuvres  of 
Troops  to  be  assembled 
during  the  Summer  of  1882  - 

Militia ;  to  consolidate  the 
Acts  relating  to  the  Militia  • 

Militia  Storehouses ;  to  amend 
the  Law  relating  to  the  ap- 
plication of  moneys  arising 
from  the  Sale  of  Militia 
Storehouses   -  -  - 

Mines ;  to  amend  the  Law  re- 
lating to  the  use  of  Gun- 
powder in  Slate  Mines 

Monuments,  Ancient;  for  the 
better  protection  of  Ancient 
Monuments    -  -  . 

Municipal  Corporations ;  for 
consolidating,  with  Amend- 
ments, enactments  relating 
to  Municipal  Corporations  in 
England  and  Wales  - 

Musical  Compositions ;  to 
amend  the  law  of  Copyright 
relating  to  Musical  Compo 
sitions 


Chap. 


National  Debt;  for  amending 
the  Laws  relating  to  Cus- 
toms and  Inland  Revenue, 
and  Postage  and  other 
Stamps,  and  for  making 
further  provision  respecting 
the  National  Debt,  and 
charges  payable  out  of  the 
Public  Revenue  or  by  the 
Commissioners  for  the  Re- 
duction of  the  National  Debt ; 
and  for  other  purposes 

Offences  at  Sea.  See  Mer- 
chant Shipping. 

Oxford  Election.  See  Corrupt 
Practices. 

Parcels  (Post  Office);  to 
amend  the  Post  Office  Acts 
with  respect  to  the  Convey- 
ance of  Parcels 

Passenger  Vessels  Licences ; 
to  amend  the  Law  relating 
to  Licences  to  retail  Intoxi- 
cating Liquors  on  Passenger 
Vessels  in  Scotland  - 


iv.    E. 


10.    E. 
49.    U.K. 


12.    E. 


3.    U.K. 


73.    U.K. 


50.    K 


-    40.    UJi:, 


72.    U.K. 


74.    U.K. 


-    44.    U.K. 


.  ee,   s. 


Ch&pb 

Pauper  Inmates  Discharge,  &c. 
Act,  1871 ;  to  amend  the 
Pauper  Inmates  Discharge 
and  Regulation  Act,  1871 
(34  &  35  Vict.  c.  108.)  -    36.     E. 

Pensions  Commutation ;  to  au- 
thorise the  Commutation  of 
a  portion  of  a  Pension  in  * 
pursuance  of  the  Pensions 
Commutation  Act,  1871  (34 
&  35  Vict.  c.  36.) 

Petty  Sessions,  Ireland;  to 
amend  the  Petty  Sessions 
(Ireland)  Act,  1851  (14  &  15 
Vict.  0.93.)    .  -  -    24.     L 

Pier  and  Harbour  Orders  Con- 
firmation ;  to  confirm  certain 
Provisional  Orders  made  by 
the  Board  of  Trade  under 
the  General  Pier  and  Har- 
bour Act,  1861  (24  &  25  Vict, 
c.  45.),  relating  to  Eyemouth, 
Greenock,  and  Rothesay       -    Iviii.    S. 

to  confirm  certain  similar 

Orders  relating  to  Bridling- 
ton, Broadstairs,  Camloueh, 
Holywood,  Johnshaven,  Ket- 
tletofb,  Penmaenmawr,  Ply- 
mouth, Seabrook,  Southend, 
Stonehaven,  Weymouth,  and 
Worthing  (West) 

Pilotage  Order  Confirmation; 
to  confirm  a  Provisional 
Order  made  by  the  Board  of 
Trade  under  the  Merchant 
Shipping  Act  Amendment 
Act,  1862  (25  &  26  Vict.  c. 
63.),  relating  to  the  Pilotage 
of  the  River  Tees 

Places  of  Worship  Sites;  to 
amend  the  Pla<^  of  Wor- 
ship Sites  Act,  1873  (36  &  37 
Vict.  c.  50.)    -  -  -    21.    E. 

Poor.    See  Casual  Poor. 

Poor  Law  Acts,  1876  and  1879. 
See  Local  Government 
Board's  Orders  Confirmation 

Poor  Law  Amendment;  to 
amend  the  Divided  Parishes 
and  Poor  Law  Amendment 
Act,  1876  (39  &  40  Vict.  c. 
61.) ;  and  for  other  purposes    58.    £. 

Poor  Rate  Assessment,  &c. ;  to 
amend  the  Poor  Rate  Assess- 
ment and  Collection  Act, 
1869  (32  &  33  Vict.  c.  41.)     -    20.    E. 

• See   also   Highway   Rate 

Assessment. 

Post  Office;  to  authorise  the 
use  of  Reply  Post  Cards       -    2.    U.K. 


•  clxviii.  £.  £  S. 
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-    25.    I. 


65.    E. 


61.    U.K. 


.    75.    E.  &  I. 


Chap. 
Post  Office ;  to  amend  the  Post 

Office   Acta  with  respect  to 

the  Conveyance  of  Parcels  -    74.    U.K. 
See  also  Bevenue.  Friendly 

Societies,  and  National  Debt. 
Prevention  of  Crime ;  for  the 

prevention  of  Crime  in  Ire- 
land  -  - 
Prison  Charities ;  to  make  pro* 

vision  respecting  certain  Pri- 
son Charities 
Promissory  Notes,  Ac. ;  to  co- 
dify the  law  relating  to  Bills 

of  Exchange,   Cheqnes,   and 

Promissory  Notes 
Property  of  Married  Women ; 

to  consolidate  and  amend  the 

Acts  relating  to  the  Property 

of  Married  Women    - 
Public  Health  Act,  1875.    See 

Local    Grovemment   Board's 

Orders  Confirmation  (b)  (e). 
Public   Health   (Fruit  Pickers 

Lodgings) ;    to    extend    the 

Public     Health    Act,    1875 

(38  &  39  Vict.  c.  55.).  to  the 

making  of  Byelaws  for  Fruit 

Pickers  -  -  - 

Public  Health;   to  amend  the 

Public,   Health      (Scotland) 

Act,    1867    (30    A  31   Vict. 

c.  101.) 
Public    Offices    Site;    for    the 

acquisition  of  Property  and 

the  provision  of  new  iBuild- 

ings  for  the  Admiralty  and 

War  Office     - 
Public    Schools    Teachers;    to 

regulate    the    procedure    of 

School  Boards  in  Scotland  in 

the  dismissal  of  Teachers      -    18.    S. 
Public  Works  Loans ;  to  grant 

Money   for   the    purpose  of 

Loans  by  the  Public  Works 

Loan     Uommissioners     and 

the  Commissioners  of  Public 

Works   in  Ireland  and    the 

L^h     Land     Commission ; 

and  for  other  purposes    re- 
lating   to    Loans   by    those 

Commissioners 


23.    E. 


11.    S. 


32.    E. 


62.    U.K. 


Be^us  Professorship  of  Di- 
Tinity.  See  Somersham 
Bectory. 

Begulation  of  the  Army.  See 
Army. 

Beffulation  of  Commons.  See 
Siclosure,  Ac.  Orders  Con- 
firmation. 


Chap. 

Bent,  Arrears  of;  to  make 
provision  respecting  certain 
Arrears  of  Bent  in  Lreland   -    47.     I. 

Beply  Post  Cards ;  to  authorise 
the  use  of  Beply  Post  Cards  -      ?•    U.K. 

Bepresentative  Peers ;  to 
amend  the  Law  relating  to 
the  Election  of  Lords  Tem- 
poral to  serve  in  Parliament 
for  Ireland     -  -  -    26.    I. 

Beproductive  Loan  Fund;  to 
amend  the  Irish  Beproduc- 
tive Loan  Fund  Act,  1874 
(37  &  38  Vict.  c.  86.)  -    16.    I. 

Beserve  Forces ;  to  consolidate 
the  Acts  relating  to  the 
Beserve  Forces  •  -    48.    U.K. 

Beturns  (Friendly  Societies). 
See  Friendly  Societies. 

Bevenue,  Friendly  Societies, 
and  National  Debt;  for 
amending  the  Laws  relating 
to  Customs  and  Inland 
Bevenue,  and  Postage  and 
other  Stamps,  and  for 
making  furtner  provision 
respecting  the  National  Debt 
and  charges  payable  out  of 
the  public  revenue  or  by  the 
Commissioners  for  the  Be- 
duction  of  the  National 
Debt;  and  for  other  pur- 
poses -  •  -  -    72.    U.K. 

Bights  of  Common ;  to  provide 
for  the  better  application  of 
Moneys  paid  by  way  of 
Compensation  for  the  com- 
pulso^  acquisition  of  Com- 
mon Lands  and  Extinguish- 
ment of  Bights  of  Common  -    15.    £. 

Beads.  See  Turnpike  Acts 
Continuance.  Turnpike 

Beads  in  South  Wales. 

Beads  (Edinburgh)  Order  Con- 
firmation ;  to  confirm  a  Pro- 
visional Order  of  one  of  Her 
Majesty's  Principal  Secre- 
taries of  State  for  providing 
that  the  Beads  ana  Bridges 
(Scotland)  Act,  1878  (41  &  42 
Vict.  c.  51.),  shall  come  into 
force  in  the  county  of  Edin- 
burgh on  the  1st  day  of 
September  1882  subject  to 
certain  conditions      •  -    Ixzii.    S. 

Boyal  Irish  Constabularv ;  to 
amend  the  Afits  regulating 
the  pay  of  certain  officers 
of  tne  B<mfcl  Irish  Con- 
stabulary   Force,    and     for 
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Chap. 
other     purposes     connected 
therewith       •  -  -    63.    I. 

Salmon  Fishery.  See  Fishery 
Board,  Scotland. 

Sandwich  Election.  See  Cor- 
rupt Practices. 

Scotland,  Acts  relating  exclu- 
sively to.  See — Citation  Law 
Amendment.  Civil  Impri- 
sonment. Educational  En- 
dowments. Entail  Law 
Amendment.  Fishery  Board. 
General  Police  and  Improve- 
ment. Passenger  Vessels 
Licences.  Public  Health. 
Public  Schools  Teachers. 
Roads  (Edinburgh)  Order 
Confirmation. 

Settled  Land;  for  facilitating 
Sales,  Leases,  and  other  dis- 
positions of  Settled  Land, 
and  for  promoting  the 
execution  of  Improvements 
thereon  -  -  -    38.    E.  &  I. 

Shipping.         See       Merchant 

^  Shipping. 

Sites  for  Races  of  Worship ;  to 
amend  the  Places  of  Worship 
Sites  Act,  1873  (36  &  37  Vict. 
c.  50.)-  -  -  -    2L    E. 

Slate  Mines ;  to  amend  the 
Law  relating  to  the  Use  of 
Gunpowder  in  Slate  Mines  -      3.    U.K. 

Solicitors.  See  Attorneys  and 
Solicitors. 

Somersham  Rectory;  for  dis- 
annexing  the  Kectoiy  of 
Somersham  from  the  Office 
of  Regius  Professor  of  Di- 
vinity in  the  University  of 
Cambridge,  and  for  making 
better  provision  for  the  Core 
of  Souls  within  the  said 
Rectory ;  and  for  other 
purposes        -  -  -    81.    £. 

South  Wales  Turnpike  Roads ; 
to  further  amend  the  Law 
relating  to  Turnpike  Roads 
in  South  Wales  -  -    67.    W. 

Stamps,  fi^ee  Revenue,  Friendly 
Societies,  and  National  Debt. 

Storehouses,  Militia ;  to  amend 
the  Law  relating  to  the 
application  of  moneys  arising 
from  the  Sale  of  Militia 
Storehouses    •>  -  »    12.    E. 

Supreme  Court  of  Judicature ; 
to  amend  the  Supreme  Court 
of  Judicature  Act  (Ireland), 
1877  (40  &  41  Vict.  c.  57.)    -    70.    I. 


Suspension  of  Elections.    See 
Corrupt  Practices. 


Teachers  (School  Board);  to 
regulate  the  procedure  of 
School  Boards  m  Scotland  in 
the  dismissal  of  Teachers 

Tea  Duties.  See  Customs  and 
Inland  Revenue. 

Tees  Pilotage.  See  Pilotage 
Order  Confirmation. 

Tramways  Orders  Confirma- 
tion ;  to  confirm  certain  Pro- 
visional Orders  made  by  the 
Board  of  Trade  under  the 
Tramways  Act,  1870  (33  &  34 
Yict.  c.  78.),  relating  to 
Great  Yarmouth  Tramways, 
Highgate  Hill  Tramways, 
Isle  of  Axholme  and  Marsh- 
land Tramways,  North 
Shields  and  District  l^tun- 
wavs  Extension,  Pontypridd 
and  Rhondda  Valley  'A^m- 
ways,  Stafibrdshire  Tram- 
ways (Extension),  Sunder- 
land Tramways  (Extension), 
and  Weston  -  super  •  Mare 
Tramways      -  -  - 

to  confirm  certain  similar 

Orders  relating  to  Birming- 
ham and  Aston  Tramways, 
Birmingham  and  Suburban 
Tramways,  Birmingham  and 
Western  Districts  Iramways, 
Manchester,  Bury,  and  Roch- 
dale Tramways  (Extensions), 
and  Walsall  and  District 
Tramways      -  .  - 

to  confirm  certain  similar 

Orders  relating  to  Aldershot 
and  Farnborough  Tramways 
Amendment,  Birkdale  and 
Southport  Tramways  (Use  of 
Mechanical  Power),  Bristol 
Tramways  (Extensions), Bum- 
ley  and  District  Tramways 
Extension,  Leamington  and 
Warwick  Tramways,  Man* 
Chester  Carriage  and  Tram- 
ways Company,  North  Staf- 
foi*dshire  Tramways,  and 
Oldham  Borough  Tramways 
(Extensions)   ... 

Turnpike  Acts  Continuance ; 
to  continue  certain  Turnpike 
Acts,  and  to  repeal  certain 
other  Turnpike  Acts;  and 
for  other  purposes  connected 
therewith 


Chftp. 


18.    S. 


E. 


ci.     £. 


cxxxviii.    £. 


-    52.    B. 
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Chap. 


Turnpike  Boads  in  South 
Wfues ;  to  further  amend  the 
Law  relating  to  Turnpike 
Boads  in  South  Wales  -    67. 


W. 


War  Office ;  for  the  acquieition 
of  Proper^  and  the  provision 
of  new  Buildinjffs  for  the 
Admiralty  and  War  Office    -  .32.    £. 

Wash  Houses;  to  amend  the 
Baths  andWash  Houses  Acts    30.    E. 

Water    Orders   Confirmation ; 

.  to  confirm  certain  Provisional 

Orders  made  bj  the  Board  of 

IVade   under   the    Gas  and 


Water  Works  Facilities  Act, 
1870  (33  &  34  Vict.  c.  70.), 
relating  to  Calne  Water, 
Cromer  Water,  Denbigh 
Water,  and  Kenilworth 
Water 

Water  Orders  Confirmation ; 
See  also  Local  Government 
Board's  Orders  Confirmation 
(W. 

Welleslej  Bridge,  Limerick; 
to  amend  the  Imneriok  Har. 
bonr  (Composition  of  Debt) 
Act,  1867  (30  &  31  Vict. 
c.  63.),  in  relation  to  Welles- 
ley  Bridge     .  -  - 


Clirp. 


c.    E. 
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TABLES 


SHOWING 


THE    EFFECT     OF    THE    YEAR'S    LEGISLATION. 


Table  A. — Acts  of  45  &  46  Vict,  (in  order  of  Chapter),  showing  their  effect  on  former  Acts. 
Table  B. — Acts  of  former  Sessions  (in  Chronologicfid  Order)  Eepealed  and  Amended  hy  Acts  of 

45  &  46  Vict. 


(A.) 
Acts  of  45  &,  46  Vict,  (in  order  of  Chapter),  showing  their  effect  on  former  Acts. 


Oh.  ^_ 

1.  Consolidated  Fund  (313,270Z.)     [U.K.] 

2.  FoBt  Office  {Bfffily  Post  Cards)    [U.K.] 

Anthorises  issue  of  Reply  Post  Cards. 

3.  Shie  Mines  {Ounpotoder)    [U.K.] 

Provides  for  exemption  of  slate  mines 
from  certain  regulations  as  to  use  of 
explosives  contained  in  s.  23  of  35  & 
36  Vict.  c.  77.,  Metalliferous  Mines 
Begnlation  Act,  1872. 

4.  Consolidated  Fund  (424,844^  lis,  lOd.  and 

6,793,498Z.)    [U.K.] 

5.  Duke  of  Albany  (Establishment)     [U.K.] 

Grants  additional  annuity  of  10,000^.  for 
life  to  the  Duke  of  Albany. 

6.  General  Police  and  Improvement  {Scotland) 

[S.] 
Repeals  section  3  of  31  &  32  Vict.  c.  102., 
General    Police     and    Improvement 
(Scotland)    Act,     1862,    Amendment 
Act. 

7.  Army  (Annual)    [U.K.] 

Continues,  and  amends,  44  &  45  Vict. 
c.  58.,  Army  Act,  1881. 

8.  Consolidated  Fund  (9,282,435Z.)    [U.K.] 

9.  Documsntai'y  Evidence    [U.K.] 

Amends  31  &  32  Vict.  c.  37.,  Docu- 
mentary Evidence  Act,  1368. 

10.  Military  Manoeuvres    [E.] 

AppUes  44  &  45  Vict.  c.  58.,  Army  Act, 
1881. 

11.  Public  HeaUh  (Scotland)    Act  Amendment 

rs  "^ 

Repeals  42  &  43  Vict.  c.  15.,  Public 
Health  (Scotland)  Act,  1867,  Amend- 
ment Act,  1879. 


Ch. 

11.  Pullic  Health  (Seotiand)  Act  Amendment^ 
cont. 

Construes  Act  with  30  &  31  Vict,  c,  101., 
Public  Health  (Scotland)  Act,  1867. 

12.  Militia  Storehouses    [E.] 

Repeals  part  of  section  3  of  17  &  13 
Vict.  c.  105.,  Militia  Law  Amend- 
ment Act,  1854. 

13.  Arklow  Harbour    [I.] 

Preamble  recites  32  Geo.  3.  c,  24.(1) 

and  26  &  27  Vict.  c.  ccix. 
Incorporates    parts   of    10  &  11  Tict. 

c.   16.,   Commissioners  Clauses  Act. 

1847,  and  parts  of  10  &  11  Vict  c. :??.. 

Harbours,  Docks,  and  Piers   Clxases 

Act,  1847. 

14.  Metropolis  Management  and  Building  Add 

(Amendment)     [E.] 
Amends,    and    applies,  18  &  19  Tict. 

c.  120.,  Metropolis  Management  Act, 

1855. 
Amends,   and  applies,  18   &   19  Yict. 

c.  122.,  Metropolitan  Buildins  Act. 

1855. 
Applies  25  &  26  Vict.  c.  102.,  Metropolis 

Management  Amendment  Act,  1862. 

15.  Commonable  Bights    [E.] 

Amends  8  &  9  Vict.  c.  18.,  Lands  Clause^ 

Consolidation  Act,  1845. 
Amends  15  &  16  Vict.^ 

c.  79.,  I  Incloeure  Act^. 

Amends  17  &  18  Vict,  f  1852  and  iaS4. 

c.  97.,  J 

Applies  Inclosure  Acta,  1845  to  1878. 
„      42  &  43  Vict  c.  37.,  OommoLS 

Act,  1879. 
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Table  A.— Acts  of  45  &  46  Vict,  (in 

Ch. 

16.  Irish  Beprocludive  Loan  Fund  Act  (1874) 
Amendment    [I.] 

Repeals  clauses  2  &  3  of  section  5  of  37 
&  38  Vict.  c.  86.,  Irish  Reproductive 
Loan  Fund  Act,  1874. 

Applies  22  Vict.  c.  14.,  Manor  Courts, 
&c.  (Ireland)  Act,  1859. 

17.  Customs    and  Inland    B^venue    Buildings 
(Ireland)     [I.] 

Applies  32  &  33  Vict.  c.  74.,  Public 
Works  (Ireland)  Act,  1869. 

Applies  (^ith  modification)  a.  275  of  39 
&  40  Vict.  c.  36.,  Customs  Consolida- 
tion Act,  1876. 

Incorporates    8    &    9 
Vict.  c.  18., 

Incorporates  23  &  24 
Vict.  c.  106., 

Incorporates  14  &   15 
Vict.  c.  70., 


Lands    Clauses 
Consolidation 


Customs    Con- 

KSolidationActs, 

1853  and  1876. 


Incorporates   23  &  24  '^  (Ireland)  Acts, 

Vict.  c.  97.,  1845  to  1868. 

Incorporates  27  &  28 

Vict.  c.  71., 
Incorporates  31  &  32 

Vict.  c.  70., 
Affects  16  A  17  Vict." 

c.  107., 
Affects  39  &  40  Vict. 

c.  36., 
Affects  42    &    43  Vict.    36.,    Customs 

Buildings  Act,  1879. 

18.  Public  Schools  (Scotland)  Teachers    [S.] 

Regulates  procedure  of  School  Boards  in 

diBmisBal  of  teachers. 
Applies  35  &  36  Vict.  62.,  Education 

(Scotland)  Act,  1872. 

19.  Interments  (felo  de  se)    [E.] 

Repeals  4  Geo.  4.  c.  52.,  Felo  de  se  Act, 

1823. 
Applies  43  &  4i  Vict.  c.  41.,  Burial  Laws 

Amendment  Act,  1880. 

20.  Poor  Raie  Assessment  and  Collection  Act, 
1869,  Amendtnent    [E.] 

Amends  32  &  33  Vict.  c.  41.,  Poor  Rate 
Assessment  and  Collection  Act,  1869. 

21.  Places  of  Worship  Sites  Amendment    [E.] 

Amends  36  &  37  Vict.  c.  50.,  Places  of 

Worship  Sites  Act,  1873. 
Applies  5  &  6  Will.  4.  c.  69.,  Workhouse 

Property  Act,  1835. 

22.  Boiler  Explosions    [U.K.] 

Applies,  in  England,  the  Summary 
Jurisdiction  Acts. 

Applies,  in  Scotland,  27  &  28  Vict, 
c.  53.  and  44  <&  45  Vict.  o.33..  Summary 
Jurisdiction  Acts,  1864  and  1881. 

Vol.  LXI.-^Law  Joub.  Stat. 


order  of  Chapter),  Ac. — continued, 
Ch. 

22.  BoiUr  Explosio^is^-CGnt. 

Applies,  in  Ireland,  14  &  15  Vict.  c.  93., 
Petty  Sessions  (Ireland)  Act,  1851,  &c. 

23.  Tnllic  Health  (Fruit  Pickers  Lodginqs)   ^E.] 

Amends  section  314  of  38  '&  39  Vict, 
c.  55.,  Public  Health  Act,  1875. 

24.  Petty  Sessions  (Ireland)     [I.] 

Amends  14  &  15  Vict.  c.  93.,  Petty  Ses- 
sions  (Ireland)  Act,  1851. 

25.  Prevention  of  Crime  (Ireland)     [I.] 

Applies  40  A  41  Vict.  c.  57.,  Supreme 
Court  of  Judicature  Act  (Ireland),  1877. 

Applies  39  &  40  Vict.  c.  78.,  Juries  Pro- 
cedure (Ireland)  Act,  1876. 

Applies  14  &  15  Vict.  c.  93.,  Petty  Ses- 
sions (Ireland)  Act,  1851. 

Applies  section  39  of  33  Vict.  c.  9., 
Peace  Preservation  (Ireland)  Act,  1870. 

Applies  44  &  45  Vict.  c.  5.,  Peace  Pre- 
servation (Ireland)  Act,  l^.i^l. 

Re-enacts  (with  certain  provisoes) 
11  &  12  Vict.  c.  20.,  Alien  Act,  1848. 

26.  Election  of  Bepresentative  Peers   (Ireland) 

ul] 
Amends  39  &  40  Geo.  3.  c.  67.,  Act  of 

Union  of  Great  Britain  and  Ireland. 

27.  llighxcay  Bate  Assessment  and  Expenditure 

[E.j 

Extends  certain  provisions  of  32  &  33 
Vict.  c.  41.  (Poor  Rate  Assessment 
and  Collection  Act,  1869)  to  the  High- 
way Rate. 

Repeals  section  30  of  5  &  6  Will.  4. 
c.  50.,  Highway  Act,  1835. 

Applies  27  &  28  Vict.  c.  39.,  Union 
Assessment  Committee  Amendment 
Act,  1864. 

Applies  41  &  42  Vict.  c.  77.,  Highways 
and  Locomotives  (Amendment)  Act. 
1878 

Applies  38  A  39  Vict.  c.  55.,  Public 
Health  Act,  1875. 

28.  Consolidated  Fund  (5,703,89U.)    [U.K.] 

29.  County  Court  Amendment  (Irela^id)    [I.] 

Applies  40  &  41  Vict.  c.  56.,  Coun^ 
Officers  and  Courts  (Ireland)  Act,  1877. 

Applies  14  &  15  Vict.  c.  67.,  Civil  Bills, 
Ac.  (Ireland)  Act,  1851. 

Repeals  sections  127,  128,  129,  and  130 
of  14  &  15  Vict.  c.  57.,  Civil  Bills,  Ac. 
(Ireland)  Act,  1851. 

Repeals  section  55  of  40  &  41  Vict, 
c.  56.)  Connty  Officers  and  Courts  (Ire- 
land) Act,  1877. 

Extends  jurisdiction  of  County  Courts 
under  40  A  41  Vict.  c.  56.  s.  33. 

E  £ 
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Cli. 

30.  Baths  and  Wash  Houses    [E.] 

Amends  sections  24  and  27  of  9  &  10  Vict. 
c.  74.,  Public  Baths  and  Wash  Houses 
Act,  1846. 

31.  Inferior  Courts  Judgments  Extension  [U.K.] 

Applies  31  &  32  Vict.  c.  54.,  Judgments 
JBxtension  Act,  1868. 

Applies  (as  to  making,  &c.  of  rules) 
County  Courts  Acts,  England;  Sherifis 
Courts  Acts,  Scotlimd ;  and  Civil  Bill 
'  Courts  Acts,  Ireland. 


Lands  Clauses 

Consolidation 

Acts,  1845, 1860, 

and  1869. 


32.  Publie  Offices  Site    [B.] 

Applies  8  &  9  Vict."^ 

c.  18., 
Applies   23    &    24  V 

Vict.  c.  106.  ^ 

Applies    32    &    33 

Vict.  c.  18.  . 

Applies  15  &  16  Vict.  c.  28.,  Public 

Works  Act,  1852. 
Applies  Summary  Jurisdiction  Acts. 
Exempts  buildings  from  operation   of 

18  &  19  Vict.  c.    122.,  Metropolitan 

Buildings  Act,  1855. 

33.  Metropolitan  Board  of  Works  (Money)    [E.] 

Amends  38  &  39  Vict,  f  Metropolitan 
c.  65.,  I  Board  of  Works 

Amends  44  &  45  Vict. "}   (Money)  Acts, 
c.48.,  L  1875  and  1881. 

Amends  32  &  33  Vict.  c.  102.,  Metro- 
politan Board  of  Works  (Loans)  Act, 
1869. 

Applies  Metropolitan  Board  of  Works 
(Loans)  Acts,  1869  to  1871. 

Applies  Metropolitan  Board  of  Works 
(Money)  Acts,  1875  to  1881. 

Applies  18  &  19  Vict.  c.  120.,  Metro- 
polis Management  Act,  1855. 

Empowers  Board  to  expend  Moneys  for 
purposes  described  in  the  Schedules. 

Applies  24  A  25  Vict.  c.  98.,  as  to 
forgery  of  Metropolitan  Bills. 

34.  Beer  Dealers*  Retail  Licences  (Amendment) 
[K.] 

Amends  43  Vict.   c.  6.,   Beer  Dealers' 

Betail  Licences  Act,  1880. 
Extends   32   A   33  Vict.  c.  27.,   Wine 

and  Beerhouse  Act,  1869. 
Applies  35  &  36  Vict.  c.  94.,  Licensing 

Act,  1872. 

35.  Friendly  Societies  (Quinquennial  Edums) 

Repeals  part  of  38  A  39  Vict.  c.  60., 
Friendly  Societies  Act,  1875. 


Ch. 

36.  Casual  Poor    [E.] 

Amends  34  &  35  Vict.  c.  108.,  Panper 

Inmates   Discharge  and  Begulation 

Act,  1871. 
Applies  30  A  31  Vict.  c.  6.,  Metropolitan 

Poor  Act,  1867. 
Applies  5  Qeo.  4.  c.  83.,  Bogues  and 

vagabonds. 

37.  Corn  Returns    [E.] 

Repeals  5  A  6  Vict.  c.  14.,  Com  Impor- 
tation Act,  1842. 

RepeiOB  27  &  28  Vict.  c.  87.,  Com  Be- 
turns  Act,  1864. 

Repeals  section  56  of  6  &7  WilL  4.  c 
71.,  Commutation  of  Tithes  Act,  183^. 

Applies  41  &  42  Vict.  c.  49.,  Weight? 
and  Measures  Act,  1878. 

Applies  42  &  43  Vict.  c.  49.,  &c.,  Sum- 
mary Jurisdiction  Acts. 

38.  SeiiUd  Land    [E.  &  I.] 

Repeals  (in  part)  23  &  24  Vict.  c.  145.. 

Trustees,  dec.  Act,  1860. 
Repeals  (in  part)  27  &  28  Vict.  c.  114.. 

Improvement  of  Land  Act,  1864. 
Repeals  (in  part)  40  &  41  Vict.  c.  18.. 

Settled  Estates  Act,  1877. 
Applies  39  &  40  Vict.  c.  59.,  Appellate 

.TuriBdiction  Act,  1876. 
Applies  44  &  45  Vict.  c.  68.,  Supreme 

Court  of  Judicature  Act,  1^1. 
Applies  40  &  41  Vict.  c.  57.,  Supreme 

Court    of  Judicature    (Ireland)  Act. 

1877. 
Applies  40  &  41  Vict.   c.  56.,  County 

Officers    and   Courts    (Ireland)  Act. 

1877. 

39.  Conveyancing    [E.  &  I.] 

Amends,   and    applies,  44  &  45  Tict 

c.  41.,  Conveyancing  Act,  1881. 
Repeals  17  &  18  Vict.  c.  75.,  Acknow. 

ledgment     of    Deeds      by    Married 

"Women  Act,  1854. 
Repeals  41  &  42  Vict.  c.  23.,  Acknow- 

ledgment    of     Deeds     by    Married 

Women  (Ireland)  Act,  1878. 
Repeals  (in  part)  3  &  4  Will.  4.  c  74.. 

Fines  and  Recoveries  Act,  1833. 
Repeals  (in  part)  4  &  5  Will.  4.  c.  92.. 

Fines  and  Recoveries  (Ireland)  Act, 

1834 
Applies  39  &  40  Vict.  c.  59.,  Appellate 

Jurisdiction  Act,  1876. 
Applies  44  &  45  Vict.  c.  68..  Supreme 

Court  of  Judicature  Act,  188h 
Applies  40  &  41  Vict,  c,  57.,  Supreme 

Court   of  Judicature   (Ireland)  Act. 

1877. 
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Table  A.— Acts  of  45  &  46  Vict,  (in  wder  of  Chapter,  Ac.)— «m<t««ed. 


40.  Copyright  (Musical  Gom^ositions)    [U.K.J 

Amends  Law  of  Copyright  as  to  Musical 

Compositions. 
Amends  3  &  4  Will.  4.  c.  15.,  as  to  Costs 

in  Actions,  &c. 

41.  Customs  and  l7dand  Beventie    [U.K.] 

Grants  Import  Duties  on  Tea. 

Repeals  customs  duties  under  39  &  40 
Vict.  c.  35.  (Customs  Tariff  Act,  1876) 
on  vegetable  matter  other  than 
chicory. 

Bepeals  excise  duty  under  35  A  36  Vict. 
c.  20.  (Customs,  &c.  Act,  1872)  on 
vegetable  matter  other  than  chicory. 

Grants  duty  on  imitations  of  coffee,  &o. : 
Applies  33  &  34  Vict.  c.  98.,  Stamp 
Duties  Act,  1870;  Repeals  section  5 
of  43  Geo.  3.  c.  129. 

Grants  duties  of  Income  Tax,  and  ap- 
plies former  Acts  (except  section  22  of 
44  &  45  Vict.  c.  12.) 

42.  Civil  Imprisoiiinent  (Scotland)    [S.] 

Construes  Act  with  43  &  44  Vict.  c.  34., 
Debtors  (Scotland)  Act,  1880,  and 
44  &  45  Vict.  c.  22.,  Bankruptcy,  &c. 
(Scotland)  Act,  1881. 

43.  Bills  of  Sale  Act,  1878,  Amendment    [E.] 

Amends  41  &  42  Vict.  c.  31.,  Bills  of 

Sale  Act,  1878. 
Applies  section  60  of  32  &  33  Vict.  c. 

71.,  Bankruptcy  Act,  1869. 

44.  Pensions  Commutation    [U.K.] 

Amends  34  &  35  Vict.  c.  36.,  Pensions 
Commutation  Act,  1871. 

45.  Bombay  Civil  Fund    [U.K.] 

Provides  for  transfer  of  assets  to  Secre- 
tary of  State  for  India. 

46.  Isle  of  Man  (Officers)     [U.K.] 

Amends  39  &  40  Vict.  c.  43.,  Isle  of  Man 

(Officers)  Act,  1876. 
Applies  22  Vict.  c.  26.,  Superannuation 

Act,  1859. 

47.  Arrears  of  Rent  (Ireland)    [I.] 

Applies  44  &  45  Vict.  c.  49.,  Land  Law 

(Wand)  Act,  1881. 
Applies  23  &  24  Vict.  c.  154.,  Landlord 

and  Tenant  (Ireland)  Act.  1860. 
Applies  33  &  34  Vict.  c.  46.,  Landlord 

and  Tenant  (Ireland)  Act,  1870. 
Applies  44  &  45  Vict.  c.  71 .,  Irish  Church 

Act  Amendment  Act,  1881. 
Applies  12  &  13  Vict.  c.  104,,  Poor  Law 

(Ireland)  Act,  1849  (as  to  Emigration). 

48.  Reserve  Forces    [U.K.] 

Consolidates  Enactments  relating  to  the 
Reserve  Forces. 


Cb, 

48.  Reserve  Forces — oont. 

Repeals  30  &  31  Vict.  c.  110.,  Reserve 

Force  Act,  1867. 
Repeals  30  &  31  Vict.  c.  111.,  Militia 

Reserve  Act,  1867. 
Repeals  part  of  33  &  34  Vict.  c.  67., 

Army  Ikilistment  Act,  1870. 
Repeals  x>art  of  34  &  r  Regulation  of 

^  Vict.  c.  86.,  J     the  Forces 

Repeals  part  of  44  &  ]  Acts,  1871  and 

45  Vict.  c.  57.,  L  1881. 

Repeals  part  of  36  &  87  Vict.  c.  68., 

Militia  Service  Act,  1873. 
Repeals  part  of  41  &  42  Vict.  c.  10., 

Mutiny  Act,  1878. 
Repeals  part  of  42  <&  43  Vict.  cc.  32.,  33., 

Army  Discipline  Acts,  1879. 
Repeals  part  of  44  &  45  Vict.  c.  58., 

Army  Act,  1881. 

49.  Militia    [U.K.] 

Consolidates  Enactments  relating  to  the 

Militia. 
Re-enacts  (with  certain  modifications) 

38  &  39  Vict.  c.  69.,  Militia  (Voluntary 

Enlistment)  Act,  1875. 
Applies  44  &  45  Vict.  c.  58.,  Army  Act, 

1881. 
Re-enacts  certain  Enactments  in  33  &  34 

Vict.  c.  67.)  and  34  &  35  Vict.  c.  86., 

with  respect  to  Local  Militia. 
Repeals  the  several  Acts  and  portions  of 

Acts  described  in  the  Secona  Schedule. 

IThese  enactments  will  hefownd  in  their 

chronological  order  in  Table  B,"] 

50.  Municipal  Corpoi'ations    [E.] 

Consolidates    Enactments    relating    to 

Municipal  Corporations. 
Repeals  the  several  Acts  and  portions 

of  Acts  described  in  the  First  Schedule. 

IThese   Ena/itments   will  he  fownd  in 

Table  B,    See  pages  430,  431.] 
Applies  this  Act  to  every  City  and  Town 

to  which  5  &  6  WiU.  4.  c.  76.  (Muni- 

cipal  Corporations  Act,  1835)  applies, 

&c. 
Applies  41    &  42  Vict.  c.  26.,   Parlia- 
mentary and  Municipal  Registration 

Act,  1878. 
Applies  35  &  36  Vict.  c.  33.,  Ballot  Act, 

1872. 
Applies  31  &  32  Vict.  c.  125.,  Parlia- 

mentary  Elections  Act,  1868. 
Applies  8  &  9  Vict.  c. 

18., 
Applies  23  &  24  Vict.  . 

0.  106..  f 


Lands  Clauses 
Consolidation 
Acts,  1845, 


Applies  32  &  33  Vict.     1860,  and  1869. 
c,  18.,  J 

BE  2 
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Table  A. — ^Acta  of  45  &  46  Vict,  (in  order  of  Chapter),  &c. — coniiyiued. 


Ch. 

50.  Municipal  Corporations — cont. 

Applies  24  &  25  Vict.  c.  96.  s.  75.,  Larceny 
Act,  1861. 

Applies  38  &  39  Vict.  c.  89.  s.  40.,  Public 
Works  Loans  Act,  1875. 

Applies  16  &  17  Vict.  c.  137.  s.  65.,  Chari- 
table Trusts  Act,  1853. 

Applies  38  &  39  Vict.  c.  55.,  Public 
Health  Act,  1875. 

Applies  38  Geo.  3.  c.  52.,  Trial  of 
Offences  in  Cities,  &c. 

Applies  1  &  2  Will.  4.  c.  41.,  Appoint- 
ment  of  Special  Constables. 

Applies  24  &  25  Vict.  c.  47.,  Harbours 
and  Passing  Tolls  Act,  1861. 

Applies  3  Geo.  4.  c.  46.,  Eetum  and 
levying  of  Fines,  Forfeitures,  &c. 

Applies  31  &  32  Vict.  c.  72.,  Promis- 
sory Oaths  Act,  1868. 

Applies  30  &  31  Vict.  c.  102.,  Repre- 
sentation of  the  People  Act,  1867. 

Applies  9  Geo.  4.  c.  61.,  Licences  to 
Innkeepers,  &c. 

51.  Government  Annuities    [U.K.] 

Repeals  (in  part)  16  &  17  Vict.  c.  45.  and 
27  &  28  Vict.  c.  43.,  Government 
Annuities  Acts,  1853  and  1864. 

Construes  Act  with  27  &  28  Vict.  c.  43. 

Applies  27  &  28  Vict.  c.  46.,  Govern- 
ment Annuities  (Investments)  Act, 
1864. 

Applies  38  &  39  Vict.  c.  60.,  Friendly 
Societies  Act,  1875. 

52.  Anniuil  Turnpike  Acts  Continuance    [E.] 

Repeals  and  continues  Local  Acts  as  set 
forth  in  Schedule. 

53.  Entail  {Scotland)    [S.] 

Defines  "Entail  Acts''  as  set  oat  in 

Schedule. 
Applies  11  &  12  Vict.l 

c.  36., 
Applies  31  &  32  Vict.    Entail  Amend- 
c.  84.  I     ment  Acts, 

1848,  186S, 
1875,  and  1878. 


Applies  38  &  39  Vict, 
c.  61., 

Applies  41  &  42  Vict, 
c.  28., 

Applies  44  &  45  Vict.  c.  47.,  Presump- 
tion of  Life  Limitation  (Scotland)  Act, 
1881. 

54.  Artizans  Dwellings    [U.K.] 

Amends  38  &  39  Vict."]    Artizans  and 
c.  36.,  I       Labourers 

Amends  42  &  43  Vict,  f  Dwelling  Acts, 
cc.  63.,  64.,  J  1875  and  1879. 


Ch. 

54.  Artizans  Ihoeilings — cont. 

Applies  8  &  9  Vict.  c.  18.,  Lands  Clauses 
Act,  1845. 

Applies  31  &  32  Vict.  c.  130.,  Arti- 
zans and  Labourers  Dwellings  Act, 
1868. 

Applies  38  &  39  Vict.c.  55.,  PublicHealth 
Act,  1875. 


55.  Merchant  Shipping  {Expenses)     [U.K.] 

Construes  Act  with  Merchant  Shipping 

Acts,  1854  to  1880. 
Repeals  (in  part)  17  &  ^       MerchAnt 

18  Vict.  c.  104.,  !  QK,^«y«o^^  rt« 

Repeals  (in  part)  39  &  r^fe^f  i^' 

40  Vict.  c.  80.,  J  1854  and  1876. 

Repeals  section  27  of  7  Geo.  4.  c.  64., 
Administration  of  Criminal  Justice. 

Repeals  part  of  sect.  22  of  4  &  5  Will.  4. 
c.  36.,  Central  Criminal  Act. 

Repeals  part  of  section  1  of  7  &  8  Viet? 
c.  2.,  Trial  of  Offences  on  the  High 
Seag. 

Repeals  40  &  41  Vict.  c.  44.,  Superannua- 
tion (Mercantile  Marine  Fund  Officers) 
Act,  1877. 

Applies  18  &  19  Vict.  c.  119.,  PassengerB 
Act,  1855. 

Applies  45  &  46  Vict.  c.  22.,  Boiler  Ex- 
plosions Act,  1882. 

Applies  29  &  30  Vict.  c.  39.,  Exchequer 
and  Audit  Act,  1866. 


56.  Electrir,  Lighli7ig    [U.K.] 

Applies  38  &  39  Vict.   c.  55.,  Public 

Health  Act,  1875. 
Applies  41  &  42  Vict.  c.   52.,  Public 

Health  (Ireland)  Act,  1878. 
Applies  38  <&  39  Vict.  c.   83.,    Local 

Loans  Act,  1875. 
Applies  10  All  Vict. I      ^^^^^ 

Applies'  37  &  38  Vict.  c.  40.,  Board 
of  Trade  Arbitrations  Act,  1874. 

Applies  32  &  33  Vict.  ] 
c.  73. ,  I  Telegraph  Acts, 

Applies  41  &  42  Vict,  f  1869  and  1878. 
o.  76.,  J 

Applies    8  &  9   Vict.^ 

cc.  18.,  19.,  Lands  Clauses 

Applies  23  &  24  Vict.  I  ^^^^  ^^^ 

Applie?32  &  33  Vict.  \^^'  ^^  ^^• 
c.  18., 


45  &  46  VICTORIA,  1882. 
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County  Courts 


Ch. 

57.  County  Courts  (Costs  and  SdUiries)     [E.J 
Repeals  parfc  of  section^ 
21  of  9  &   10  Vict. 
c.  95. 
Bcpeals  part  of  section  i  ^^1^^^  i^Ltp^ 

i^of29&  30  Vict.  >i8J,«_Vd  1867. 

Amends    section  5  of ! 
30&31  Vict.  c.  142.,  J 

68.  Divided  Panehes  atid    Poor  Law  Amend' 
ment    [E.] 

Bepeals  in  part  20  Vict.  c.  19.,  Poor  Law 

Act.  1857. 
Repeals  in  part  4  &  6  Will.  4.  c.  76., 

Poor  Law  Act,  1834. 
Repeals  in  part  5  &  6  Will.  4.  c.  69., 

Union  and  Parish  Property  Act,  1835. 
Repeals  in  part  5    &   6  Vict.   c.   18., 

Parish  Property,  &c.  Act,  1842. 
Amends  39  &  40  Vict.  c.  61.,  Divided 

Parishes,  <fec.  Act,  1876. 
Amends  section  1  of  25  &  26  Vict.  c.  43., 

Poor  Law  Act,  1862. 
Applies  42  &    43  Vict.  c.    64.,    Poor 

Law  Act,  1879. 

69.  Educational  Endowments  {Scotland)    [S.] 

Applies  41  &  42  Vict.  c.  48.,  Endowed 
Institutions  (Scotland)  Act,  1878. 

Applies  31  &  32  Vict.  c.  100.,  Court  of 
Session  Act,  1868. 

60.  Labourers  Cottages  and  Allotments  (Ireland) 

p.] 
Amends  44  &  45  Vict.  c.  49.,  Land  Law 

(Ireland)  Act,  1881. 

Applies  14  &  15  Vict.  c.  93.,    Petty 

Sessions  (Ireland)  Act,  1851. 

61.  Bills  of  Exchange    [U.K.] 

Codifies  the   law  relating  to  Bills   of 

Exchange,  Cheques,  and  Promissory 

Notes. 
Repeals  the  several  Acts  and  portions  of 

Acts  described  in  the  Second  Schedule. 

[These  Enactments  will  he  found  in  their 
chronological  order  in  Table  i?.] 
Applies  34    &  35  Vict.    c.  17.,  Bank 

Holidays  Act,  1871. 

62.  Public  Worlcs  Loans    [U.K.] 

Grants  3,000,  OOOZ.  for  Public  Works,  and 
1,200,000Z.  for  Public  Works  in  Ire- 
land,  during  period  ending  30th  June 
1883. 

Grants  400,0002.  to  Irish  Land  Commis- 
sion under  44  &  45  Vict.  c.  49. 

Borrowing  powers  for  purposes  of 
45  &  46  Vict.  c.  47.,  Arrears  of  Rent 
(Ireland)  Act,  1882 :  Applies  44  &  45 
Vict.  c.  71.,  Irish  Churcn  Act  Amend- 
ment Act,  1881. 


Ch. 

62. 


63. 


64. 


Public  Works  Loans — cont. 

Amends  24  &  25  Vict.  c.  45.,  General 

Pier  and  Harbour  Act,  1861. 
Repeals  section  13  of  38  &  39  Vict.  c.  89., 

Public  Works  Loans  Act,  1875. 
Repeals   section   11  of  40  &  41  Vict. 

c.  27.,  Public  Works  Loans  (Ireland) 

Act,  1877. 
Amends  section  28  of  44  &  45  Vict. 

c.  49.,  Land  Law  (Ireland)  Act,  1881. 
Applies  38    &   39  Vict.  c.  55.,  Public 

Health  Act.  1875. 
Applies  41   &  42  Vict.   c.  52.,  Public 

Health  (Ireland)  Act,  1878. 
Applies  25  &  26  Vict.  c.  101.,  General 

Police  and  Improvement   (Scotland) 

Act,  1862. 
Postpones  pa3rment  of  debt  due  from 

Trustees    of    Pultency    Harbour   at 

Wick. 

Constabulary  (Ireland)  Amendfnent    [I.] 
Amends  37  &  38  Vict.  c.  80.,  Constabu- 
lary (Ireland)  Act,  1874. 

Expiring  Laws  Continuance    [U.K.] 

Continues  (as  in  Schedule)  the  following 
Acts,  and  Acts  amending  the  same ; 
viz. : — 

6  ft  6  Will.  4.  c.  27.,  Linen,  &c.  Manufactures 

(Ireland). 
8  ft  4  Vict.  c.  89.,  Poor  BaIcs  (Stock  in  Tnde 

Exemption). 
4  ft  5  Vict  c.  S&.,  Copyhold,  &c.  CommisoioiiB. 
4  ft  5  Tict.  c.  69..  Application  of  Highway 

Bates  to  Turnpike  Roads. 
10  ft  11  Vict  c.  32.,  Landed  Property  Improfe* 

ment  (Ireland). 

10  ft  11  Vict  c.  96.,  Ecclesiastical  Jurisdiction. 

11  ft  12  Vict  c.  32..  County  Oess  (Ireland). 
14  ft  16  Vict.  c.  104..  Episcopal.  &c.  Estates. 
17  ft  18  Vict.  c.  102.,  (X>rrupt  Practices  Proven* 

tion. 

23  ft  24  Vict.  e.  19.,  Dwellings  for  Labouring 
Classes  (Ireland). 

24  ft  26  Vict  c  109.,  Salmon  Fishery  (Eng- 
land). 

20  ft  27  Vict,  c  106.,  Promissory  Notes. 

27  ft  28  Vict  c.  20.,  Promissory  Notes,  ftc. 
(Ireland). 

28  ft  29  Vict.  c.  46.,  Militia  BalloU  Suspension. 

28  ft  29  Vict  c.  83.,  Locomotives  on  Boads. 

29  ft  SO  Vict.  c.  62.,  Prosecution  Expenses. 

31  ft  32  Vict  c.  126.,  Election  Petitions  and 
Corrupt  Practices. 

82  ft  S3  Vict.  c.  21.,  Election  Commissioners 
Expenses. 

S2  ft  33  Vict.  c.  66.,  Endowed  Schools 
(Schemes). 

54  ft  36  Vict  0.  67.,  Sunday  Observance  Pro- 
secutions. 

85  ft  36  Vict.  c.  83.,  Parliamentary  and  Muni- 
cipal Elections  (Ballot). 

86  ft  37  Vict.  c.  46.,  R«rulation  of  Railways. 
88  ft  39  Vict.  c.  48..  Police  Expenses. 

88  ft  39  Vict  c.  84.,  Beturuing  Officers  Ei- 
penses. 

89  ft  40  Vict  c  21.,  Juries  (Ireland). 

41  ft  42  .Vict.  c.  41.,  Returning  Officers  Bi- 

penses  (Scotland). 
41  ft  42  Vict.  e.  72.,  Sale  of  Liquors  on  Sunday 

(Ireland). 
43  Vict  c  18.,  Parliamentary  Elections. 
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Ch. 

65.  Frison  Cliarities    [E.] 

Applies  16  &  17  Vict.  c.  137.,  &c. 
Chaxitable  Trusts  Acts,  1853  to  1869. 

66.  Fasaeiiger      Vessels     Licences    Amendment 

(Scotland)  [S.] 
Amends  9  Geo.  4.  c-  47.,  section  10  of 
4  &  5  Will.  4.  c.  75.,  and  section  45  of 
43  &  44  Yict.  c.  20.  (Inland  Bevenue 
Act,  1880),  as  to  sale  of  intoxicating 
liquors  on  Sundays  on  board  Passen- 
ger Vessels  in  Scotland. 

67.  South  Wales  Turnpike  Roads  Amendment 
[W.] 

Eepeals  (in  part)  7  &  8  Vict.  c.  91., 
South  Wales  Turnpike  Trusts  Act, 
1844 

AppUe;  23  &  24  Vict-I  ^^^    ^^^j^^ 

C.  51., 

Applies  40  &  41  Vict. 
c.  66., 


Returns  Acts. 
1860  and  1877. 


68.  Corrupt  Practices  (Suspension  of  Elections) 

[E.] 
Suspends  Elections  for  Boston,  Canter- 
bury,   Chester,  Gloucester,  Maccles- 
field, Oxford,  and  Sandwich. 

69.  Intermediate  Education  (Ireland)    [I.] 

Amends  41  &  42  Vict.  c.  66.,  Inter- 
mediate Education  (Ireland)  Act, 
1878. 

70.  Supreme  Court  of  Judicature  (Ireland)     [I.] 

Amends  40  d!^  41  Vict.  c.  57.,  Supreme 
Court  of  Judicature  Act  (Ireland), 
1877. 

71.  Appropriatioii    [U.K.] 

72.  Bevenue,  Friendly  Societies,  and  National 
Debt    [U.K.] 

Customs  and  Excise : —  • 
Applies  39  &  40  Vict.  c.  36.,  Customs 

Consolidation  Act,  1876. 
Amends  23  &  24  Vict.  c.  129.,  Spirit 

Duties  Act,  1860. 
Amends  44  &  45  Vict.  c.  12.,  Customs, 

Ac.  Act,  1881. 
Amends  43  &  44  Vict.  c.  24.,  Spirits 

Act,  1880. 
Amends  33  &  34  Vict.  c.  57.,  Gun 

Licence  Act,  1870. 
Amends  43  &  44  Vict.  c.  19.,  Taxes 

Management  Act,  1880. 
Stamps : — 
Amends  33  &  34  Vict.  c.  97.,  Stamp 

Act,  1870. 


Ch. 

72.  Bevenue,  Friendly  Societies,  and  Naiiond 
Debt--~cont. 

Exempts  certain  drafts  and  receipts 
for  public  purposes  from  stamp  duty. 

Exempts  certain  agreements  nnder 
44  &  45  Vict.  c.  49.,  Land  L&w 
(Ireland)  Act,  1881. 

Exempts  returns  by  Banking  Com- 
panies under  25  &  26  Vict.  c.  89., 
cue.  (Companies  Acts). 

Amends  42  &  43  Vict.  c.  11.,  Bankers 
Books  Evidence  Act,  1879. 

Grants  compensation  for  loss  of  fees 
under  44  &  45  Vict.  c.  12.,  Cnstoms, 
&c.  Act,  1881. 

As  to  adhesive  stamps  for  stamp 
duties  and  postage  duties. 

Interprets  section  25  of  33  &  34  Yict. 
c.    97.,  as   to   letters   and 
packets. 

As  to  stamp  duties  on  patents  and 
registrations  of  designs  under  16  & 
17  Vict.  c.  58. 

As  to  composition  for  stamp  dutr  on 
Canadian  Loans :    37  &   38  Yict. 
c.26. 
National  Debt  and  MisceUaneouB.— 

Adjustment  of  account  as  regards 
accumulations  of  fractions  of  i 
penny. 

Quarterly  payment  of  dividends  on 
2i  per  cents :  33  <&  34  Vict  c.  71. 

Termination  of  fortification  loans 
under  Acts  mentioned  in  Fourtii 
Schedule. 

Provisions  as  to  investment  of  monejE 
under  Friendly  Societies  Acts,  &c. 

Provisions  as  to  payment  of  commu- 
tations imder  41  &  ^  Vict.  c.  63., 
Prison  (Officers  Superannaauon) 
Act,  1878. 

Amends  36  &  37  Vict.  c.  57.,  Consoli- 
dated Fund  (Permanent  Charges 
Redemption)  Act,  1873,  as  regards 
payments  to  Ecclesiastical  Corpo- 
rations. 

Removes  doubts  as  to  Crown  rights 
within  Duchy  of  Lancaster:  18  & 
19  Vict.  c.  58. 

Amends  21  &  22  Vict.  c.  72.  (Sale  and 
Transfer  of  Land  in  Ireland)  and 
40  &  41  Vict.  c.  57.  (Supreme  Court 
of  Judicature,  Ireland,  Act,  1877" 
as  to  fees  in  proceedings  under  Land 
Judges. 

73.  Ancient  Monuments  Protection    [U.K.] 

Applies  42  &  43  Vict.  c.  49.,  Snmmary 
Jurisdiction  Act,  1879. 


45  &  46  VICTORIA,  1882. 
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Table  A. — ^Acts  of  45  &  46  Yict.  (in  order  of  Chapter),  &c. — continued. 


Ch. 

73.  Ancient  Monuments  Protection — cent. 

Applies  27  &  28-|  Summary  Jurisdiction 
aJ1i?!L  L.  iV  y    (Scotland)        Acta, 
''^!cro**33.,'^J     Wand  1881. 
Applies  14   &  15  Vict.  c.    93.,  Petty 

Sessions  (Ireland)  Act,  1851. 
Applies  8  &  9  Yict.  cc.  18.,  19.,  Lands 

Clauses  Acts,  1845. 

74.  Post  Office  (Parcels)   [U.K.] 

Applies  22  &  23  Yict.  c.  59.,  Eailway 
CJompanies  Arbitration  Act,  1859. 

Applies  Post  Office  Acts,  7  Will.  4  & 
1  Vict.  c.  36.,  &c. 

Applies  13  &  14  Yict.  c.  xxxiii..  Railway 
Clearing  Act,  1850. 

5.  Married  Women's  PropeHy    [E.  &  I.] 

Repeals  33  &  34-]  jj^„j^        Women'a 

TW.^u %7  t'qfi  y    Property  Acts,  1870 

"^^ctc^'sot'^J      -^1874. 

Applies  13  &  14  Vict.  c.  60.,  Trustee  Act, 

1850. 
Applies  31  &  32  Yict.  c.  122.,  Poor  Law 

Amendment  Act,  1868. 

76.  Merchant     Shipping    (Colonial   Inquiries) 
[U.K.] 

Amends  17  &  18  Yict.  c.  104.,  &c.,  Mer- 
chant Shipping  Acts,  1854  to  1880. 

Repeals  part  of  section  242  of  17  &  18 
Vict.  c.  104. 

Applies  25  &  26  Yict.  c.  63.,  Merchant 
Shipping  Act  Amendment  Act,  1862. 

Applies  32  &  33  Yict.  c.  11.,  Merchant 
Shipping  Colonial  Act,  1869. 

Applies  39  &  40  Yict.  c.  80.,  Merchant 
Shipping  Act.  1876. 

77.  Citation  Amendment  (Scotland)     [S.] 

Amends  34  &  35lYict.  c.  42.,  Citation 
Amendment  (Scotland)  Act,  1871. 


>j 


99 


Sea  Fishery 
Acts,  1868 
and  1875. 


Ch. 

78.  Fishery  Board  (Scotland)    [S.] 

Defines  the  **  Herring  Fishery  Acts, 

as  set  out  in  First  Schedule. 
Defines    the   "Salmon  Fishery  Acts, 

as  set  out  in  Second  Schedule. 
Applies    31    &  32   Vict."^ 

c.  45. 
Applies  38  &  39  Yict. 

c.  15., 
Exempts    River  Tweed  as  defined  by 

22  &  23  Yict.  c.  Ixx.,  Tweed  Fisheries 

Amendment  Act,  1859. 

79.  India  (Honie  Charges  Arrears)    [U.K.] 

Provides  for  arrangement  of  Accounts 
between  Commissioners  of  the  Trea- 
sury and  Secretary  of  State  in  Council 
of  India. 

80.  Allotments  Extension    [£.] 

Amends  2  &  3  Will.  4.  c.  42.,  Poor  ReHef 

Act,  1832. 
Amends  36    &  37  Yict.  c.   19.,   Poor 

Allotments  Management  Act,  1873. 
Applies  8  &  9  Yict.  c.  118.,  Inclosnre 

Act,  1845. 

81.  Somersliam  Rectory    [E.] 

Reci'tes  Letters  Patent  of  King  James 
the  First,  and  Act  of  10th  year  of 
Queen  Anne. 

Disannexes  Rectory  from  Regius  Pro- 
fessorship of  Diyinity,  and  vests  same 
in  University  of  Cambridge. 

82.  Lunacy  Begtdation  Am>endment    [E.] 


Amends  16  &  17  Yict. 

c.  70., 
Amends  25  &  26  Yict. 

c.  86., 


Lunacy  Regu- 
lation Acts, 
1853  and 
1862. 
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INDEX  TO  THE  PUBLIC  GENERAL  ACTS, 


(B.) 


Acts  of  former  Sessions  (in  Chronological  Order)  Repealed  and  Amended  by  Acts  of  45  A  46  Vict, 


Act  repealed  or  amcn:led. 


Subject-matter. 


EIow  affected. 


Ch^terof 
45  &  46  Vict 


9  Will.  3.  c.  17. 
3  &  4  Anne,  c.  8. 
17  Geo.  3.  c.  30. 
37  Goo.  3.  c.  25.  in  pai't 
39  &  40  Geo.  3.  c.  42. 

c.  67. 
42  Geo.  3.  c.  72.  in  part 


0.  90.  in  part 
c.  91.  in  part 

43  God.  3.  c.  50.  in  part 
,,         c.  129.  8.  5. 

48  Geo.  3.  c.  88. 


>) 


« » 


49  Geo.  3.  c.  120.  in  part 
61  Geo.  3.  0. 114. 


f} 


c.  118. 

62  Geo.  3.  c.  29. 

63  Geo.  3.  c.  48.  as.  3-5. 

c.  132. 
55  Geo.  3.  c.  65.  (except  8.  8.) 
1  Geo.  4.  c.  100.  in  part 
1  &  2  Geo.  4.  c.  78.     - 
4  Geo.  4.  c.  52. 
7  Geo.  4.  c.  6^1  a.  27.  - 
7  &  8  Geo.  4.  c.  15.     - 

9  Geo.  4.  c.  24.  in  part 


tt 


c.  47. 


2  &  3  Will.  4.  c.  42.    - 

c.  98.    - 

3  &  4  Will.  4.  c.  15.    - 

,,  c.  74.  in  part    - 

4  4  5  Will.  4.  c.  36.  s.  22.  in 

part, 
c.  75.  8. 10. 


f  I 


If 


c.  76.  in  part   - 
0.  92.  in  part   - 

5  &  6  Will.  4.  c.  50.  8.  30.      - 

,,  c.  69.  in  part   - 

6  &  7  WiU.  4.  c.  58    - 

„  c.  71.  8.  56. 

5  4  6  Vict.  c.  14. 

,,       c.  18.  in  part 

7  &  8  Vict.  c.  2.  8. 1.  in  part 


Promissory  Notes   and    Bills    of 
Exchange. 

Militia  (Tower  Hamlets) 
Better  Observance  of  Good  Friday 
Act  of  Union  with  Ireland  - 
Raising  a  body  of  Minera  for  de- 
fence of  Great  Britain. 
Militia  (England)    -  -  - 

Militia  (Scotland)    -  -  - 

Militia  (Great  Britain) 
Coffee  Duties  -  -  - 

Promissory    Notes    and    Bills    of 

Exchange. 
Militia  (Ireland)      ... 
Regiment  of  Miners  of  Cornwall 

and  Devon. 
British  and  Irish  Militias 

|-  Militia  (Ireland)    - 

Militia  (Tower  Hamlets) 
Militia  (Great  Britain) 
Militia  (City  of  London) 
Bills  of  Exchange    - 
Felo  de  ae  Act,  1823 
Administration  of  Cnminal  Justice 
Bills  of  Exchange  and  Promissory 

Notes. 
Bills  of  Exchange  and  Promissory 

Notes  (Ireland). 
Sale    of    Liquors    on    Passenger 

v'^^easels 
Poor  Relief  Act,  1832 
Bills  of  Exchange   ... 
Copyright    -  -  -  - 

Fines  and  Recoveries 
Central  Criminal  Court 

Sale    of    Liquors    on    Passenger 

Vessels. 
Poor  Law  Act,  1834 
Fines  and  Recoveries  (Ireland) 
Highway  Act,  1835 
Parish  Property  Act,  1835  • 
Bills  of  Exchange    - 
Commutation  of  Tithes 
Com  Importation  Act,  1842 
Parish  Property  Act,  1842  - 
0 fences  at  Sea        -  -  -  | 


Repealed  - 


61 


Repealed  - 

49 

Repealed  - 

61 

Amended  - 

'           26 

Repealed  - 

49 

Repealed  • 

49 

Repealed  - 

49 

Repealed  • 

49 

Repealed  - 

41 

Repealed  - 

61 

I 

Repealed  -, 

49 

Repealed  - 

49 

Repealed  - 

49 

Repealed  - 

49 

Repealed  - 

49 

Repealed  • 

49 

Repealed  - 

49 

Repealed  • 

61 

Repealed  - 

19 

Repealed  . 

55 

Repealed  - 

61 

Repealed  - 

61 

Amended  - 

66 

Amended  • 

80 

Repealed  - 

61 

Amended  • 

40 

Repealed  - 

99 

Repealed  - 

55 

Amended  - 

66 

Repealed  • 

58 

Repealed  - 

39 

Repealed  - 

27 

Repealed  - 

58 

Repealed  • 

61 

Repealed  • 

37 

Repealed  - 

37 

Repealed  - 

58 

Repealed  - 

55 

45  &  46  VICTORIA,  1882. 
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Table  B. — ^Act8  of  former  Sessions  repealed  and  amended — continued. 


Act  repealed  or  amended. 


Snbject-matter. 


7  &  8  Vict.  c.  91.  in  part 

8  &  9  Vict.  0.  18. 


II       c. 

37.  8.  24. 

9  A  10  Vict,  c 

.  74.  Bs. 

24..  27. 

„         c.  95.  I 

u  91.   in 

pai't. 

14  &  15  Vict. 

0.  57. 

S9.  127^ 
13a 

II 

c.  93. 

"            • 

15  &  16  Vict. 

c  50.  in  part    - 

II 

c.  79. 

. 

16  &  17  Vict. 

c  45.  in  part    - 

II 

O.70. 

•                       ■ 

17  &  18  Vict. 

0.  75. 

- 

If 

0.97. 

.            , 

II 

O.104. 

•            • 

II 

c.  105. 

in  part  - 

18  &  19  Vict. 

O.120. 

•                                m 

If 

0. 122. 

m                               m 

19  &  20  Vict. 

c.  60.  in  part    - 

If 

c.  97.  ss.  6,  7.   - 

20  Vict.  c.  19 

.  in  part 

21  &  22  Vict. 

0.72. 

m                             m 

23  &  24  Vict. 

0.  94.  in  part    - 

f  1 

0.  111. 

8.  19.        - 

1) 

0. 120. 

8.  19.        - 

II 

0.  129. 

. 

II 

0.145. 

in  part  • 

24  &  25  Vict. 

0.  45. 

•            • 

25  &  26  Vict. 

c.  43.  E 

(.  1. 

II 

c.  86. 

•            ■ 

27  &  28  Vict. 

0.  43.  in  part    - 

II 

0.87. 

m                             m 

fi 

c.  114. 

in  part  - 

28  &  29  Vict. 

0.46.8 

.  4.  in  part 

29  &  30  Vict. 

0. 14.  8 

.  2.  in  part 

30  &  31  Vict. 

.  0. 110. 

11 

c.  111. 

II 

'0.142. 

8.  5. 

31  &  82  Vict 

.  0.  37. 

II 

0. 102. 

8.3. 

32  &  33  Vict 

.  0.  41. 

If 

0.  66. 

If 

C.102. 

33  &  34  Vict 

.  c.  57. 

If 

c.  67.  i 

Ln  part    - 

If 

c.  93. 

• 

II 

c.  97. 

Tnmpike  Trusts  (South  Wales)      - 
Lands  Clauses  Consolidation  Act, 

1845. 
Issue  of  Bank  Notes  in  Ireland 
Public  Baths  and  Wash  Houses 
County  Courts  .  .  - 

Civil  Bills,  &c.  (Ireland)    - 

Petty  Sessions  (Ireland) 

Militia  (England)     ... 

Inclosure  Act,  1852 

Government  Annuities 

Lunacy  Kegulation 

Acknowledj^nent     of     Deeds    by 
Married  Women. 

Inclosure  Act,  1854 

Merchant  Shipping  Act,  1854 

Militia  .... 

Metropolis  Management  Act,  1855 

Metropolitan  Building  Act,  1855   - 

Mercantile  Law  (Scotland)  Amend- 
ment Act,  1856. 

Mercantile  Law  Amendment  Act, 
1856. 

Poor  Law  Act,  1857 

Sale  and  Transfer  of  Land  (Ire 
land). 

Militia 

Stamp  Duties 

Militia  Ballots 

Spirit  Duties 

Trustees,  &c.  Act,  1860 

Pier  and  Harbour  Act,  1861 

Poor  Law  Act,  1862 

Lunacy  Regulation 

Government  Annuities 

Com  Returns  Act,  1864 

Improvement  of  Land  Act,  1864 

Militia  Ballots 

County  Courts 

Reserve  Force  Act,  1867 

Militia  Reserve  Act,  1867 

County  Courts 

Documentary  Evidence 

General  Police,  &c,  (Scotland) 

Poor  Rate  Assessment  and  Collec 
tion. 

Militia  Pay,  Ac.       .  .  . 

Metropolitan     Board     of    Works 
(Loans). 

Gun  Licence  Act,  1870 

Army  Enlistment  Act,  1870 

Maftried  Women's  Property 

Stamp  Act,  1870     - 


How  affected. 

Chapter  of 
45  &  46  Vict. 

Repealed  - 

67 

Aimended  - 

15 

Repealed  - 

61 

Amended  - 

30 

Repealed  - 

57 

Repealed  - 

29 

Amended  - 

24 

Repealed  • 

49 

Amended  - 

15 

Repealed  • 

51 

Amended  - 

82 

Repealed  • 

39 

Amended  - 

15 

Amended  - 

55  and  76 

Repealed  . 

12  and  49 

Amended  - 

14 

Amended  - 

14 

Repealed  - 

61 

Repealed  • 

61 

Repealed  - 

58 

Amended  - 

72 

Repealed  - 

49 

Repealed  - 

61 

Repealed  - 

49 

Amended  - 

72 

Repealed  - 

38 

Amended  - 

62 

Amended  - 

58 

Amended  . 

82 

Repealed  • 

61 

Repealed  - 

37 

Repealed  - 

38 

Repealed  - 

49 

Repealed  - 

57 

Repealed  - 

48 

Repealed  - 

48 

Amended  - 

57 

Amended  - 

9 

Repealed  - 

6 

Amended  - 

20 

Repealed  - 

49 

Amended  - 

83 

Amended  • 

72 

Repealed  - 

48  and  49 

Repealed  - 

75 

Amended  - 

72 
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INDEX  TO  THE  PUBLIC  GENERAL  ACTS, 


Tabic  B. — Acts  of  former  Sessions  repealed  and  amended — coniinued. 


Act  repealed  or  amended. 

Subject-matter. 

How  afiected. 

Chapter  of 
45  &  46  Vict 

34  &  35  Vict.  c.  36.     . 

Pensions  Commutation 

Amended  • 

44 

,,           c.  42.     - 

i  Citation  (Scotland) - 

Amended  • 

77 

c.  74.     - 

Bills  of  Exchange  and  Promissory 
Notes. 

Repealed  - 

61 

,,           c.  86.  in  part    - 

Regulation  of  the  Forces  Act,  1871 

Repealed  - 

48  and  49 

c.  108.  . 

Pauper  Inmates  Discharge,  &c. 

Amended  - 

36 

35  &  36  Vict.  0.  20.  in  part    - 

Customs  Act,  1872  -            -            - 

Repealed  - 

41 

„           c.  77.    . 

Metalliferous  Mines 

Amended  • 

3 

36  &  87  Vict.  c.  19.    . 

Poor  Allotments      -            -            - 

Amended  - 

80 

,,          c.  50. 

Places  of  Worship  Sites 

Amended  - 

21 

,,          c.  57.    - 

Consolidated     Fund     (Permanent 

Amended  - 

72 

Charges  Redemption)  Act,  1873. 

,,          c.  68.  s.  6. 

Militia  Service        -            .            - 

Repealed  - 

48 

,,          c.  84.  s.  1. 

Militia  Pay  -            -            -            - 

Repealed  • 

49 

37  A  38  Vict.  c.  29.    - 

Militia  Law  Amendment  Act,  1874 

Repealed  - 

49 

„          c.  50.    - 

Married  Women's  Property 

Repealed  • 

75 

c.  80.    - 

Irish  Constabulary  .            -            - 

Amended  - 

63 

,,           c.  86.   B.   5.    in 

Irish  Reproductive  Loan  Fund  Act, 

Repealed  - 

16 

part. 

1874. 

38  &  39  Vict.  c.  36.    - 

ArtizanB  Dwellings 

Amended  - 

54 

,,          c.  55.  B.  314. 

Public  Health 

Amended  - 

23 

„           c.  60.  in  part    - 

Friendly  Societies  -            -            . 

Repealed  • 

35 

,,          c.  65. 

Metropolitan     Board     of    Workn 

(Money). 
Militia  (Voluntary  Enlistment)  Act, 

1875. 
Public  Works  Loans  Act,  1876       - 

Amended  - 

33 

c.  69.    - 

Repealed  - 

49 

c.  89.  B.  13. 

Repealed  - 

62 

30  &  40  Vict.  c.  35.  in  part    - 

Customs :  Coffee  Duties 

Repealed  - 

41 

,,           c.  43. 

Isle  of  Man  (Officers) 

Amended  • 

46 

,,           c.  61.    - 

Divided  Parishes,  &c.  Act,  1876     - 

Amended  - 

58 

„          c.  80.  in  part    - 

Merchant  Shipping  Act,  1876 

Repealed  • 

55 

,,           c.  81. 

Crossed  Cheques  Act,  1876 

Repealed  - 

61 

40  &  41  Vict.  C.18.  in  part    - 

Settled  Estates  Act,  1877    . 

Repealed  - 

38 

„          c.  27.  8. 11. 

Public  Works  Loans  (Ireland)  Act, 

1877. 
Snperannuation(Mercantile  Marine) 

Repealed  - 

62 

)}               C  44.      •                 ■ 

Repealed  • 

55 

„          c.  56.  B.  55. 

County  Officers  and  Courts  (Ireland) 

Repealed  • 

29 

„          c.  57.    - 

Supreme  Court  of  Judicature  (Ire- 
land). 

Amended  • 

70  and  72 

41  &  42  Vict.  c.  10.  in  part    - 

Mutiny  Act,  1878    - 

Repealed  • 

48  and  49 

„          c.  13.     . 

Bills  of  Exchange  Act,  1878 

Repealed  • 

61 

„          0.23.    - 

Acknowledgment    of     Deeds     by 
Married  Women  (Ireland). 

Repealed  - 

39 

,,           c.  31. 

Bills  of  Sale 

Amended  - 

43 

9  € 

„            c.  ^^% 

Intermediate  Education  (Ireland) 

Amended  • 

69 

42  &  43  Vict  c.  11.    . 

Bankers  Books  Evidence  Act,  1879 

Amended  - 

72 

„           c.  15.    - 

Public  Health  (Scotland)  Act,  1867, 
Amendment  Act,  1879. 

Repealed  - 

11 

„           c.  32,  B.    5.  in 

Army  Discipline  and  Begalation 

Repealed  • 

48  and  49 

part. 

(Commencement)  Act,  1879. 

99           c.  33.    " 

Army  Discipline  and  Regulation 
Act,  1879. 

Repealed  • 

48 

1,           c.  63.    - 
1)           c.  64.    - 

*  Artizans  Dwellings 

Amended  • 

54 
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Table  B. — ^Acts  of  former  Sessions  repealed  and  amended — continued. 


Act  repealed  or  Amended. 


Subject-matter. 


How  affected.  .  ,^hopt"  of 
I  45  &  46  Vict. 


43  Vict.  c.  6.    - 

43  &  44  Vict.  c.  19.    - 

„  c,  20.  8.  45. 


c.  24. 
44  &  45  Vict,  c!  12.' 

c.  41. 
c.  48. 


»» 


>9 


it 
*f 
ft 


c.  49.    • 
c.  57.  in  part 
c.  58.    - 


Beer  Dealers  Retail  Licences 
I  Taxes  Management  Act,  1880 
I  Sale   of    Liquors    on    Passenger 
'      Vessels. 

Spirits  Act,  1880     - 
!  Customs,  &c.  Act,  1881 

Conveyancing  Act,  1881     - 

Metropolitan    Board     of     Works 
(Money). 

Land  Law  (L*eland)  Act,  1 881 

Regulation  of  the  Forces  Act«  1881 

Army  Act,  1881 


Amended 
Amended 
Amended 

Amended 
Amended 
Amended 
Amended 

Amended 
Repealed 
Air  ended 


134 
72 
66 

72 

39 
33 

60  and  62 

48  and  49 

7  and  18 
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INDEX  TO  THE  PUBLIC  GENERAL  ACTS, 


Table  B. — Acts  of  former  Sessions  repealed  and  amended — eontinued. 


Repeals  effected  by  the  Municipal  Corporations  Act,  1882, 

4o  cfr  46  Vict.  c.  50. 


Act  repealed  by 
45  &  46  Vict.  c.  50. 


Subject-matter  of  Act  repealed. 


5  &  6  Will.  4. 

6  &  7  Will.  4. 
c. 


c.  76. 

c.  77.  s.  26. 
103.  (except 
s.  6.) 
c.  104. 
e.  105. 
7  Will.  4.  &  1  Vict.  c.  78 

c.  81 
31. 


If 


*i 


f) 


»» 


1  &  2  Vict.  c. 

c. 

2  &  3  Vict.  c. 

3  &  4  Vict.  c. 

4  &  5  Vict.  c. 
6  &  7  Vict.  c. 
8  &  9  Vict.  c. 

11  &  12  Vict. 

12  &  13  Vict. 


f> 


13  &  14  Vict. 


IS 


*i 


15  &  16  Vict. 

16  &  17  Vict. 


f  f 


20  &  21  Vict. 

21  &  22  Vict. 

22  Vict.  c.  35. 
22  &  23  Vict. 

24  &  25  Vict. 

31  &  32  Vict. 

32  &  33  Vict. 

34  &  35  Vict. 

35  &  36  Vict. 


^i^ 


36  & 

37  & 
38& 
39  & 
40& 
41  <& 


37  Vict. 

38  Vict. 

39  Vict. 

40  Vict. 

41  Vict. 

42  Vict. 


35. 

27. 
28. 
28. 
48. 
80. 

110. 
c.  93. 
c.  05. 
c.  82.  s.  1. 
c.  42. 
c.  64. 

c.  101.  s.  10. 
c.  81.  s.  38. 
c.  79. 

c.  137.  s.  65. 
c.  50. 
c.  43. 

m  m 

C.  32.  68.  5, 

6. 
c.  75. 
c.  41. 
c.  23. 
c.  55. 

c.  62.  s.  21. 
c.  67. 

c.  33.  Bs.  20, 
21. 
c.  60. 
c.  33. 
c.  59. 
c.  40. 

c.  61.  s.  30. 
c.  69. 

c.  26. 88. 20, 
34,41. 


1,— Etiactinenis  repealed  generally. 

Municipal  Corporations  Act,  1835. 
Ecclesiaetical  Duties  and  Revenues. 
Municipal  Corporation  (Boundaries)  Act,  1836, 

Municipal  Corporation  (Borough  Fund)  Act,  1836. 
Municipal  Corporation  (Justices,  &c.)  Act,  1836. 
Municipal  Corporation  (General)  Act,  1837. 
Municipal  Corporation  (Watch  Rate)  Act,  1837. 
Municipal  Corporation  (Benefices)  Act,  1838. 
Stamp  duty  on  admission  to  freedom. 
Municipal  Coi-poration  (Borough  Courts)  Act,  1839. 
Municipal  Corporation  (Watch  Rate)  Act,  1839. 
Municipal  Corporation  (Watch  Rate)  Act,  1840. 
Municipal  Corporations  (Poor  Rates). 
Municipal  Corporation  Act,  1843. 
Municipal  Corporation  (Rates)  Act,  1845. 
Incorporation  of  certain  boroughs. 
Levying  and  collecting  county  rates,  &c. 
Boroughfl  contribution  to  county  expenditure. 
Municipal  Corporation  (Incorporation)  Act,  1850. 
Municipal  Corporation  (Bridges)  Act,  1850. 
Municipal  Corporation  (Justices)  Act,  1850. 
Poor  Relief,  &c. 
County  Rates. 

Municipal  Corporation  Act,  1853. 
Charitable  Trusts  Act,  1853. 
Municipal  Corporation  Act,  1857. 
Municipal  Franchise. 
Municipal  Coporation  Act,  1859. 
Police  (Counties  and  Boroughs). 

Municipal  Corporations  Acts  Amendment  Act,  1861. 

Borough  Electors  Act,  1868. 

Municipal  Corporation  (Recorders)  Act,  1869. 

Municipal  Corporation  (Election)  Act,  1869. 

Debtors  Act,  1869. 

Municipal  Corporations  Act,  1859,  Amendment  Act. 

Ballot  Act,  1872. 

Corrupt  Practices  (Municipal  Elections)  Act,  1872. 

Municipal  Corporations  Evidence  Act,  1873. 

Working  Men's  Dwellings  Act,  1874. 

Municipal  Elections  Act,  1875. 

Dividea  Parishes  and  Poor  Law  Amendment  Act,  1876. 

Municipal  Corporations  (New  Chai'ters)  Act,  1877. 

Parliamentary  and  Municipal  Registration  Act,  1878. 


45  &  46  VICTORIA,  1882. 
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Tabic  B. — Acta  of  former  Sessions  repealed  and  amended— con^intt^. 


Act  repealed  bj 
45  &  46  Vict  c.  50. 


Subject-matter  of  Act  repealed. 


II.. 

3  Edw.  1.  c.  6.  in  pt. 
J,        c.  31.  in  pt. 

15  Bich.  2.  c.  5.  in  pt. 
2  &  3  Phil.  &  Mary  c. 
7  Jas.  1.  c.  5.  in  pt. 
21  Jas.  1.  c.  12.  in  pt. 

11  Greo.  1.  c.  4. 

12  Geo.  3.  c.  21. 
32  Geo.  3.  c.  58. 
55  Geo.  3.  o.  51. 

57  Geo.  3.  c.  91. 

2  &  3  Will.  4.  c.  69. 

3  &  4  WiU.  4.  c.  31. 

4  &  5  Will.  4.  c.  27. 

7  Will.  4.  &  1  Vict.  c. 

5  &  6  Vict.  c.  104. 

16  &  16  Vict.  c.  5. 
23  &  24  Vict.  0. 16. 

„  c.  51.  in 

„  c.  106.  8 

38  &  39  Vict.  c.  89.  s. 

in 

39  &  40  Vict.  c.  20.  s. 

40  &  41  Vict.  c.  17. 

„  c.  66,  m 

42  &  43  Vict.  c.  30.  s. 

43  Vict.  c.  17.      - 


pt. 
.6. 
40. 
pt. 
.  3. 


I. 


t. 


Enactnieiits  repcdlcd  only  as  to  Boroughs  within  this  Act. 

Statutes  of  Westminster,  the  first :  Amerciaments. 

Statntcs  of  Westminster,  the  first:  Excessive  toll  in  market  town. 

St.  7  Edw.  I.  de  Eeligiosis. 

18.  Commissions  of  the  peace  and  gaol  delivery  in  towns,  &c. 
^Pleading    against    troublesome  and    contentious    suits    presented 
J      against  justices  of  the  peace,  mayors,  &c. 

Elections  of  mayors  or  other   chief   magistrates  of  boroughs  or 

corporations,  &c. 
Belief  in  proceedings  upon  writs  of  mandamus  for  admission  of 

freemen  into  corporations,  <fec. 
Amendment  of  the  law  in  proceedings  upon  information  in  nature 

of  quo  warranto. 
Amending  Act  of  George  the  Second,  for   more  easy  assessing, 

collecting,  &c.  of  county  rates. 
Fees  taken  by  clerks  of  the  peace  of  counties,  &c. 
Preventing  application  of  corporate  property  to  purposes  of  election 

of  members  of  Parliament. 
Elections  of  officers  of  coi*porations,  &c. 
Administration  of  justice  m  certain  boroughs,  &c. 

19.  Empowering  person  presiding   at  quarter  sessions,   &c.  to  divide 
their  courts  in  certain  cases. 

Municipal  Corporation  Act,  1842. 

Municipal  Corporation  Act,  1852. 

Municipal  Corporation  (Mortgages,  &c.)  Act,  1860. 

Local  Taxation  Betums  Act,  1860. 

Lands  Clauses  Consolidation  Acts  Amendment  Act,  1860. 

Public  Works  Loans  Act,  1875. 


Statute  Law  Bevision  (Substituted  Enactments)  Act,  1876. 
Division  of  courts  of  quarter  sessions  in  boroughs. 
Local  Taxation  Beturns  Act,  1877. 
Sale  of  Food  and  Drugs  Act  Amendment  Act,  1879. 
Town  Councils  and  Local  Boards  Act,  1880. 
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LIONBL   LANCELOT   SHADWELL,  6ABBi8m.MvL&w. 
BDWAHD  BULLOOS;  Birrxstir-at-Law. 

Court  ot  Slppeal, 

ABTHUB  OLBHENT  BDDIS,  H.  LAOT  FBASBB,  WILLIAM  BOBBBT  OOLLTBB, 

AHD  BOBEBT  BBUOB  BIJSSBLL, 
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WILUAM  HABMOOD  OOGHBAN,  and  OEOBOE  ABBOTT  STBEETEN, 

Basbistebs-at-Law. 

W.  DEOmnS   L  FOTTLKES,  J.  H.  BTHEBmOTON    SMITH, 
GILBEBT  QEOBGE  KENNEDY,  BIOHABD  HOLMDEN  AMPHLETT,  FBANOIS  PABEEB, 

and  EDWABD  BENNETT  GALVEBT,  Babbibtebb-at-Law. 

f^tofuttCt  WCoosst  and  SUuiuttdtp  9DttnjB(ioti| 

EDWABD  STANLEY  BOSOOE  and  EDMUND  FULLEB  GBIFFIN,  Babbistibs-at-Law. 

in  x^t  ConHon  Court  of  ISanitrtiptce 

BEFOSE    THE    CHIEF   JVDQE, 

WILLIAM   HABMOOD    GOGHBAN   and   ABTHUB   GOBDEBY,  Babbistbbb-at-Law. 


EDITEB  BY 
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STEVENS   AND   HAYNES'   LAW  PUBLICATIONS. 

Now  ready.    In  1  toL    Rojal  Sto.    Price  S0«.  doth. 

THE  LAW  RELATINB  TO  THE  SALE  OF  SOODS  &  COMMERCIAL  AOENGY. 

B7  ROBERT  CAMPBELL,  M.A.,  of  Lincoln's  Inn,  Barriater-at-Law ;  Advocate  of  the  Scotdi 
Bar,  and  late  Fellow  of  Trinity  Hall,  Cambridge ;  Author  of  "  The  Law  of  Kegligenee,"  etc. 

"  The  portions  of  Mr.  Campbell's  treatise  devoted  to  Maritime  Law  and  to  the  Law  affecting  the  Stock  Exchange  are  fisll 
of  yaluable  matter,  which  we  can  only  thus  summarily  indicate.  His  book  will,  we  are  convinced,  prove  of  great  eernee  ai 
a  thoughtful  and  dear  exposition  of  a  brandi  of  law  of  practical  interest,  not  only  to  the  legal  profeasion,  but  also  to  the 
merchant,  the  shipper,  the^  underwriter  and  the  broker,  and  to  the  mercantile  commmiity  generaUy." — Lam  Magazim, 


Now  ready.    In  8?o.    Price  6«.  doth. 


THE  COFVUTAIfCDfG  AJSTO   LAW  OF  PROPEETT  ACT 


J 


TOGBTHBB  WITH  THB 


SOLICITOR'S  REMUNERATION  ACT,  44  d;  45  Ylot.  co.  41  &  44, 

With  an  Introduction,  Notes  and  a  full  Indez« 

By  SYDNEY  E.  WILLIAMS,  of  Lincoln's  Inn,  Barrister-at-Law,  Author  of  "  The  Law  and  PiM&e 

relating  to  Petitions  in  Chanceiy  and  Lunacy." 

*'  The  text  is  preceded  by  an  introduction  and  accompanied  by  noted.  This  is  a  well-digested  little  book.  It  affiatdi 
ample  evidence  that  Mr.  Williams  has  studied  the  new  Acts  with  care.  His  annotations  are  brief  and  to  the  point,  and  ics 
occasional  leferences  to  cases  will  assist  the  student." — Law  Times, 


Second  Bdition,  1  thick  vol.,  8yo.,  424.,  cloth  extra. 

A  MAGIBTEBIAL  and  POLICE  aiJIDE. 

Being  the  Statute  Law,  l&clnding  the  Seuion  of  48  Vict.,  1880.  With 
Notes  and  References  to  the  most  recently  decided  Gases,  relating  to  the 
Frocednre,  Joriadiction  and  Duties  of  Magistrates  and  Police  Anthori- 
ties.  With  an  Introdnotion,  for  the  most  part  re-written,  showing  the 
General  Procedure  before  Magistrates,  both  in  Indictable  and  Sommary 
Matters  as  altered  by  the  Summary  Jurisdiction  Act,  1879,  together 
with  the  Bnles  under  the  said  Act.  Second  Edition.  By  Henrt  C. 
Gbbsnwood,  Stipendiary  Magistrate,  and  Tkmplb  C.  Martin,  Ohief 
Clerk.  lambeth  Police  Court. 

"  Magistrates  will  find  a  yaluable  hand-book  in  '  Greenwood  and  Mar- 
tin's lugisterial  and  Police  Guide,*  of  which  a  fresh  edition  has  just 
been  published."— 7Vme«,  January  97, 1881. 

*<  We  hare  hoe  our  ideal  law  book.  It  may  be  said  to  omit  nothing 
which  it  ought  to  contain."— Z<at9  Tlma, 

In  8to.,  price  81«.,  doth. 

BNaLIBH      COSrSTITUTIOSrAIi       HIS- 

TOBY  from  the  Teutonic  Invasion  to  the  present  time.  Designed  as  a 
Text-Book  for  Students  and  others.  By  T.  P.  Taswbll-Langhhad, 
B.O.L.,  of  Lincoln's  Inn,  Barrister-at-Law,  late  Tutor  on  Constitutional 
Law  and  Legal  Histoiy  to  the  Pour  Inns  of  Court,  and  formerly 
Yinerian  Scholar  in  the  University  of  Oxford.  Second  and  enlarged 
edition,  entirely  revised,  and  in  many  parts  rewritten. 

"  As  it  now  stands  we  should  find  it  hard  to  name  a  better  text 
book  on  Bnglish  Constitutional  History."— tSMleitor/  Journal, 

Fourth  Bdition,  8vo.,  price  12«.,  doth. 

THE  LAW  OF  FIXTUBEB,  in  the  principal 
relation  of  Landlord  and  Tenant,  and  in  all  other  or  general  relations. 
Fourth  Bdition.    By  A.  Bbowk,  M  JL,  Baiiister-at-Law. 

In  8to.,  price  U.  6d,,  doth. 

A   COLLECTION  OF  LATIN  MAXIMS, 

literally  translated.    Intended  for  the  use  of  Students  for  all  Legal 

In  8to.,  price  5«.  Bd,,  olotb. 

8ELF-PBEFABATION    for   the    INTEB^ 

MEDIATE  EXAMINATION,  as  it  exists  on  Stephen's  Commentaries. 
Containing  a  complete  course  of  study,  with  statutes,  questions  and 
•dvioe,  and  Intended  for  the  use  of  all  artided  clerks  who  have  not  yet 
passed  the  intermediate  examination.  By  John  Ikdkriiadr,  Solidtor, 
Author  of  "  Self-preparation  for  the  Final,"  '*  Manual  of  Practice," 
•<  prtndples  of  Common  Law,"  &o. 

la  1  vol.,  8vo.,  price  18«.,  doth. 

FBINCIFLES  OF  CONVBYANCINQ.    An 

Slementaxy  Work  for  the  Use  of  Students.  By  HxxnxT  0.  Dbans,  of 
Lincoln's  Inn,  Barrister-at-Law,  sometime  Lecturer  to  the  InooiDOiated 
lAW  Bodety.  *^ 


eroedaH] 
CHABn 


In  8vo.,  prloe  6f«y  oloth. 

THE  LAW  BSLATING  TO  CHABITIBS, 

„  Jy  with  reference  to  the  VALIDITY  and  OOHtSTSLWIKSB  o« 
[ABITABLB  BEQUESTS  and  GOHVXTAMGIMG.    BT  taODin 
M.  WEixxroBD,  of  linooln's  Inn,  BaRister-«t>lAW. 

In  3  vols.,  royal  8vo.,priee70i.,  doth  lelteid.    

THE     LAW     BELATIira     TO     8HIP« 

MASTERS  and  SEAMEN  :  their  Appotntmeiit,  I>atlea,B0««%Bkltt. 
UabiUties  and  Bemediea.  By  JoesPB  Kar,  SkIs,  MJU  <^  «tf  As 
Northern  Cirouit ;  Sdidtor^eneral  of  the  Ooanty  nlatiw  efSvlea ; 
one  of  the  Judges  of  the  Court  of  Beoord  for  the  HJmdxedet  Bill's  il. 

In  1  vd.,  8vo.,prioe  iii.«cto>lL.  

LEADINa    8TATITTB8    8UMMJlB]BSD» 

for  the  use  of  Students.    By  BBmnr  O.  TwauE,  Beooa  BaMr  sf  lbs 
Hon.  SodeW  of  amy's  Inn,  late  SduiUir  of  Uailr 
Author  of  "Leading  Oases  in  Oonstltatioiiat  I*w 3iMr  I 

In  8vo.,  price  ISi^  dotb. 

THE  LAW  and  FBACTICE 

TO  PETITIONS  IN  OHANCEBY  AND  LURAjOr. 

Settled  Estates  Act,  Lands  daoses  Act,  Tmrtee 

tions.  Petitions  relating  to  SoUdtora,  lafiBta^  Ac. 

of  Forms  and  Precedents.    By  Stdiot  B»  WiU1AII%«C  XMU  ta, 

Barrister-at-Law. 

**  The  book  is  fnxniabed  with  a  selectleii  0C  ] 
arrangement  of  matter  seems  oonveidflol^  eod  v»j 
consult.  We  have  not  observed  any  ImpoitMBii 
of  the  troatiBe ;  and  the  writer  deserves  liie 
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THE  LAW  RELATINB  TO  THE  SALE  OF  flOODS  &  COMMERCIAL  AOEWY. 

By  ROBERT  CAMPBELL,  M.A.,  of  Lincoln's  Inn,  Barriflter-at-Law ;  Advocate  of  tiie  Scotasb 
Bar,  and  late  Fellow  of  Trinity  Hall,  Cambridge ;  Author  of  "  The  Law  of  Negligence,"  etc 

"  The  portions  of  Mr.  Campbell's  treatise  devoted  to  Maritime  Law  and  to  the  Law  affecting  the  Stock  Exchange  are  fall 
of  valuable  matter,  which  we  can  only  thus  summarily  indicate.  His  book  will,  we  are  convinced,  proTe  of  great  aenioe  &i 
a  thoughtful  and  clear  exposition  of  a  branch  of  law  of  practical  interest,  not  only  to  the  legal  profession,  but  also  to  tb« 
merchant,  the  shipper,  the  underwriter  and  the  broker,  and  to  the  mercantile  community  generally." — Law  Magttsimt, 
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THE  CONVEYANCING  AND  LAW  OP 

PROPERTY  ACT.  together  witli  the  Solicitor's  Remuneration  Act, 
44  &  45  Viot.  oc.  41  and  44,  with  an  Introduction,  Notes  and  a  full 
Index.  By  Sydnky  B.  VViijjams,  of  Lincoln's  Inn,  Barriater-at-Law, 
Author  of  "  The  Iaw  and  Practice  relating  to  Petitions  in  Chancery 
and  Lunacy." 

"  The  text  is  preceded  by  an  introduction  and  accompanied  by  notes. 
This>  1b  a  weU-dfgested  little  book.  It  affords  ample  evidence  that  Mr. 
WilliamB  has  studied  the  new  Acts  with  care.  His  annotations  are 
brief  and  to  the  point,  and  his  occafiional  references  to  cases  will  assist 
the  student."— Xaic  Times. 

In  8vo.,  price  21<.,  cloth. 

A  COMFENDIIJM  OF  THE  LAW  Re- 
lating TO  EXECUTORS  AND  ADMINISTRATORS,  with  an  Ap- 
pendix of  Statutes,  annotated  by  means  of  references  to  the  text.  By 
W.  Grkgoky  Walkbu,  B.A,  of  Lincoln's  Inn,  Barrister-at-Law,  Author 
of  "The  Partition  Acts,  1868  and  1876 ;  a  Manual  of  the  Law  of  Par- 
tition and  of  Sale  in  Lieu  of  Partition." 

"  Wo  highly  approve  of  Mr.  Walker's  arrangement.  The  notes  are 
full,  and,  OH  far  as  we  have  been  able  to  ascertain,  carefully  and  ac- 
curatdy  compiled.  .  .  .  AVe  can  commend  it  as  bearing  on  its  face 
evldenoe  of  skilful  and  careful  labour,  and  we  anticipate  that  it  wiU  be 
found  a  very  acceptable  substitute  for  the  ponderous  tomes  of  the 
uiucli-esteemed  and  valued  Williams." — Late  Time*. 

Second  Edition,  1  thick  vol.,  Svo.,  42^.,  doth  extra. 

A  MAGISTEBIAIi  and  POLICE  aUIDE. 

Being  the  Statute  Law,  including  the  Session  of  43  Vict.,  1880.  With 
Notes  and  References  to  the  most  recently  decided  Cases,  relating  to  the 
Procedure,  Jurisdiction  and  Duties  of  Magistrates  and  Police  Authoii. 
ties.  With  an  Introduction,  for  the  most  part  re-written,  showing  tlie 
General  Procedure  before  Magistrates,  both  in  Indictable  and  Summary 
Matters  as  altered  by  the  Summary  Jurisdiction  Act,  1879,  together 
with  the  Rules  under  the  said  Act,  Second  Edition.  By  Henry  C. 
GitEKNWOOP,  Stipendiary  Magistrate,  and  Tkmplk  C.  Mabiin,  Chief 
Clerk,  Lambeth  Police  Court. 

"  Magistrates  will  find  a  valuable  hand-book  in  '  Greenwood  and  Mar- 
tin's Magisterial  and  Police  Guide,'  of  which  a  fresh  editdou  has  just 
been  published." — Times^  January  27, 1881. 

"  We  have  here  our  ideal  law  book.  It  may  be  said  to  omit  nothing 
which  it  ought  to  contain."— Zaw  Titnei. 

In  8to.,  price  31«.,  doth. 

ENGLISH      CONSTITUTIONAL       HIS- 

TOBY  from  the  Teutonic  Invasion  to  the  present  time.  Designed  as  a 
Text-Book  for  Students  and  others.  By  T.  P.  TASWXLL-lJGiroMXAD, 
B.O.L.,  of  Lincoln's  Inn,  Barrister-at-Law,  late  Tutor  on  Constitntional 
Law  and  Legal  History  to  the  Four  Inns  of  Oonrt,  and  formerly 
Vinerian  Scholar  in  the  University  of  Oxford.  Second  and  enlarged 
edition,  entirely  revised,  and  in  many  parts  rewritten. 

"  Ai  it  now  stands  we  should  find  it  bard  to  name  a  better  text 
book  on  Bnglish  ConsUtntional  History."— iSoNcf/or/  JowmaL 

Fourth  Edition,  8vo.,  price  lb.,  cloth. 

THE  LAW  OF  FIXTUBES,  in  the  principal 
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Fourth  Edition.    By  A.  Bbowk,  M.A.,  Barrister«t-Law. 

In  8to.,  pxioe  S«.  6<f.,  (doth. 

SELF-FBEFABATION    for    the    INTEB- 
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advice,  and  intended  for  the  nae  of  all  artioled  clerks  who  have  not  yet 
puaed  the  intermediate  examination.  "B^  Jons  Ikdxbmaub,  Solicitor, 
Anther  of  *'  Self-preparation  for  the  Final,"  **  Manual  of  Pnctioe.'^ 
••  Prindplee  of  Oonmum  Law,"  iu). 
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A    COLLECTION  OF  LATIN  ITAXTIfS, 

literally  translated.  Intended  for  the  nee  of  fitodeate  ftv  afl  Le^ 
Bxaminationa. 
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Elementary  Work  for  the  Use  of  Stadenti.  Qy  Bmm  O.  Saao^  ef 
Lincoln's  Inn,  Barrister-at-Law,  BometimB  Lectnzer  to  the  laoacpooM 
LawBodetj. 

In  Svo.,  prioe  6«.,  doth. 

THE  LAW  BSLATING  TO  CHABITISB, 

espedaUy  with  reference  to  the  YALIDITT  and  GONBTEUCTIOlf  of 
CHABITABLB  BEQUESTS  and  OOKVEYAKGIHQ.  By  Tttaoujn 
M.  WnmcFORD,  of  Linooln's  Inn,  Bairister-at-lAV. 
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Barrister-at-Law. 
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arrangement  of  mattw  seems  convenient,  and  we  have  foond  it  tatj  to 
oonsdt.  We  haye  not  obeerved  any  important  fwntwton  wtthin  tks  soop' 
of  Hm  treatiae ;  and  tiie  writer  deaervea  the  scalae  of  bavh^  pot  to> 
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late  Scholar  of  Exeter  College,  Oxford ;  M.A.  Oxfcid  and 
Anthor  of  "An  Analyaia of  Anstin'a  Jnri^prDdaooe.'* 

Third  Edition,  1  toL,  6vo.,  prioe  Sia,  doth. 

THE  PBOBATE.  LEGACY,  AND  SUC- 
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ter-at-Law. 
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Law  and  Legal  Bifitory  to  the  Four  Inns  of  Court,  and  formerly 
Yinerian  Scholar  in  the  University  of  Oxford.  Second  and  enlai^ed 
edition,  entirely  revised,  and  in  many  parte  rewritten. 

'*  As  it  now  itonda  we  should  find  it  bard  to  name  a  better  text 
book  on  Bnglish  Constitutional  BJJBUnyJ'—SoHeUor^  Journal, 

Fourth  Edition,  8vo.,  price  12«.,  cloth. 

THE  LAW   OF   FIXTTTBES,  in  the  principal 

relation  of  Landlord  and  Tenant,  and  in  all  other  or  general  relations. 
Fourth  Edition.    By  A.  Bbown,  M.A.,  Bairister-at-Law. 

Kow  ready,  in  8to.,  price  6<«,  cloth. 

SELE-FBEFARATION    for    the    INTEB^ 

HEDIATB  BXAMmATIOK,  as  it  exists  on  Stephen's  Commentaiies. 
Oontaining  a  complete  course  of  study,  with  statutes,  qnestions  and 
Bdvioe,  and  intended  for  the  use  of  all  articled  derks  who  have  not  yet 
passed  the  intermediate  examination.  By  John  Indxrmadb,  Bolidtor, 
Author  of  "  Self-preparation  for  the  Final,"  **  Manual  of  Fnctice," 
"Fxind^es  of  Oommon  Law,"  &c. 


In  8to.,  price  i*.  8d^  dotiu 

A   COLLECTION  OF  LATIN  MAXIMS, 

literally  tnmsUted.    Intended  for  the  use  of  Btadents  for  afl  Li^ 

In  1  ?ol«,  Stc,  price  18s^  dotiu      

FBINCIPLBB  07  CONVETAN<nNO.  ^ 

Btomentuy  Work  for  the  Use  of  StodBntL  B!7  Bmacw  &  BiAn,  i 
Linooln*B  Inn,  BaExister-ftt-lAW,  eooMtiine  lieoCimr  to  ftt  bwacpsaand 
Law  Society. 

In  8fO.,  prioe  6t.»  doGh. 

THE  LAW  BBLATINa  TO  OHABITIBS, 

espedally  with  rafereaoe  to  the  VALIDITY  and  CX^UUTMUCi  105  A 
GHARITABLB  BBQUB8TB  and  00NyBXA2IGIH&.  Qy  twUSL^^ 
M.  WmTKFOBD,  of  Unooln'slnn,  BaRi8ter«t-lAV. 

In  3  vols.,  royal  Bvo.,  Xnlee  70fn  elotli  kMsrol. 

THE     LAW     BBLATING     TO     SHIP- 

MA8TBRS  and  8KAMBN :  their  Appointment,  I>alte,Po«e«,  Siz^- 
Liabilities  and  Remedies.  By  Josbph  Kat,  ftqn  X^  Q-C^  ^  '-' 
Northern  Oironit ;  SoUdtor-Oeaeral  of  the  Oounty  Palatine  ef  D&ri2. . 
one  of  the  JndcpM  of  the  Ooort  of  Beoord  Cor  the  Bandzed  of  SsKor. 

In  1  ToU,  8to.,  price  9*.,  dottu 

LEABINa    STATUTES    SXTMICABISSD, 

for  the  use^of  Students.  By  Bbitsst  a  Tromai,  Bacon  Scfadsr  nf  *.:• 
Hon.  Sodety  of  Gray's  Inn,  lato  Scholar  of  TriaUgr  OoOege,  Qxicr^ 
Author  of  "Leading  Oases  in  Oonstitatlonal  Iaw  Briefly  Statoi." 

In  8to.,  price  I81;.,  doth. 

THE  LAW  and  PRACTICE  BSLATIirG 

TO  PETITIONS  IN  OHANCEBT   AND   LUKAOT.    iBchidSw  v 
Settled  Estates  Act,  Lands  Clausea  Act.  Trustee  Act,  Wa^a^-'Si  ?  t 
tions,  Petitions  relating  to  SoUdtoxs,  Infants,  teu    With  an  A^^*^  ^ 
of  Forms  and  Preoedents.    By  Stdkxt  B.  Wiluaib^  o(  Uaeula^  Ui 
Barrister-at-Law. 

"The  book  is  furnished  with  a  adection  of  fooos and  pnoidaJB :  > 
arrangonent  ol  matter  seems  oonyenient,  and  va  have  SBsad  h  •'v:  -~ 
consult.   We  haTS  not  observed  any  trnpoitant  4Siilaihiii  wtthia  t^  »  .' 
of  the  treatise ;  and  the  writer  deserves  the  naslse  of  bariag  r*'-  '^ 
gether  with  some  skill  an  unpretending  vrosv,  whidi  is  si  kf^  r-i 
useful  than  certain  larger  law  books  w«  know  of.' 


JfK^' 


LAW 


In  I  vd.,  8vo.,  prioe  lis.,  doth. 

A    COMPENDIUM    OP    BOMAN 

FOUNDBD  on  the  IKSTITOTBB  of    JXTBTIXIAH; 
Examination  Questions  set  In  the  Vnlvenrity  add  Bar 
(with  solutions),  and  deftnitfons  of  leading  tcnns  In  tbs  anrte  <^  ^ 
prindpal  authorities.    By  Qobdov  Oaxfbbu^  of  tha  loaff  Tn 
late  Schohir  of  Bxeter  Odlega,  Oxford;  ILA.  Oxfted  od  Oiftisi.  * 
Author  of  **  An  Analysis  of  Aoatin's  Jnri^pradcDOib* 

Third  Edition,  I  toL,  frro.,  prioa  Iff.,  elott. 

THE  PROBATE.  LEOAOT,  AND  800- 

GBSSION  DUTY  AOTS,  Inoorporatlng  the  Cmb  to  Itktm^n  ft' 
tings,  1876.  Bv  AxVBio  HAmox,  Bsq..  OoB^troBff  of  I«r«9  "-^ 
Buooession  Duties. 

Second  Edition,  in  8vo.,  price  8s.,  dolh. 

A  SITMMABY  OF  JOINT  STOCK  COM- 

PANIBS*  LAW.  By  T.  Sdotagb  Bmrb,  of  titm  Innar  Dnple,  ^':> 
ter-at-Law. 

*«  Law  Students  may  wen  read  it ;  tor  Hr.  Bmith  las  T>K7«te'^  >A 
at  the  pains  of  giving  bis  aatbority  tor  alt  hk  iHalWiisBto  of  tat  a«  : 
of  pradloe,  as  applied  to  JdnVatock  eompany  liiwIuf^iwiiTTf ! 
to  solidton'  charnhera."— Xatp  ItaM. 
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EDWABD  BULLOCK,  Babbistbb-at-Law. 
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ABTHUB  CLEMENT  EDDIS,  H.  LACY  FBASEB,  ROBERT  B&UCB  RUSSELL 
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Babbistbbs-at-Law.  ^  '  ^ 


Hiflli   Court  of  i^ti£(tirr.  .  af  '^^2 

WALTER  HENRY  MACNAMARA,  Babbibtsb-at-Law.  ^<J:^::i'^ 

DAVID  PITCAIRN,  CECIL  C.  M.  DALE,  JOHN  GENT,  ARTHUR  CORDERY, 

HENRY  CHARLES  DEANE,  JAMES  E.  HORNE,  RICHARD  BRAMWELL  DAVIS, 

WILLIAM  HARMOOD  COCHRAN  and  GEORGE  ABBOTT  STREETEN, 

Babbistebs-at-Law. 

W.  DECmUS  L  FOULKES,  J.  H.  BTHBRINGTON    SMITH, 
GILBERT  GEORGE  KENNEDY,  RICHARD  HOLMDEN  AMPHLETT,   FRANCIS  PARKER. 

and  EDWARD  BENNETT  CALVERT,  Babbibtbbb-at-Law. 

^tohesttf  SMbone  and  Siltimnaltp  iDibt^ion, 

EDWARD  STANLEY  ROSCOE  and  EDMUND  FULLER  GRIFFIN,  Babbistbbb-at-Law. 

in  tbt  S^ottHon  Court  of  San&raptre 

BZFOEE    TBB    CHIB   JVDBE, 

YraMAHL   HARMOOD    COCHRAN   and   ARTHUR   CORDERY,  Babbibtibb-at-Law. 


EDITEB  BY 

MONTAGU  CHAMBERS,  oini  of  Her  Majestt's  Couhbbl, 
FREDERICK    HOAEB    COLT   and    JOHN    GEORGE    WITT, 

BABBI8TEB8-AT-LAW. 
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STEVENS   AND   HAYNES'   LAW  PUBLICATIONS, 

Nov  ready,  in  royal  I2mo.,  price  20fi.|  cloth. 

EMDEN'S    LAW    KELATING-    TO 

BTIILDIirG  LEASES  Am  BinLBIlir&  CONTRACTS, 

The  Improvement  of  Land  by,  and  the  Construction  of«  Buildings. 

With  a  fall  Collection  of  Precedents,  together  with  the  Statutes  relating  to  Building,  with  NoioB, 
and  the  latest  Cases  nnder  the  varions  Sections,  and  a  Glossary  of  Architectural  and  Building  TerznB. 
By  Alfred  Emden,  of  the  Inner  Temple,  Barrister-at-Law. 

"  It  18  obyioiis  that  the  ntunber  of  persons  interested  in  the  subject  of  building  is  no  small  one.  To  supply  the  wants  of 
this  class  by  proriding  a  treatise  devoted  exclusively  to  the  law  of  buildings  and  kindred  matters  has  been  accordingly  the 
main  object  of  Mr.  Emden*s  labours.  We  are  able  to  say  with  confidence  that  his  efforts  deserve  reward.  His  arrangement 
of  the  subject  is  clear  and  perspicuous." — Lav)  Times. 


THE    ILiA.T^ 


Just  published,  price  255.,  cloth. 

OF     COMI>EISr8A.TION^ 


Under  the  Lands  Clauses,  Railway  Clauses  Consolidation  Acts,  the  Pnhlio  Health  Act,  1875«  the 
Artisans  and  Labourers*  Dwellings  Improvement  Act,  1875,  and  other  Acts,  the  Metropolis  Local 
Management  Act,  Ac.  With  a  fall  Collection  of  Forms  and  Precedents.  Fifbh  Edition.  By  Ehus 
Llotd,  of  the  Inner  Temple,  Barrister-at-Law,  Author  of  "The  Succession  Laws  of  Christian  Countries." 

*'  In  providing  the  legal  profession  with  a  book  which  contains  the  decisions  of  the  Courts  of  law  and  equity  Qjpoo  the 
various  statutes  relating  to  the  Law  of  Compensation,  Mr.  Eyre  Lloyd  has  long  since  left  all  competitors  in  the  diatanoe, 
and  his  book  may  now  be  considered  the  standard  work  upon  the  subject." — Justice  of  the  Peaee, 


Now  ready,  S«cond  Edition,  in  8to.,  price  S0«.,  cloth. 

PBIITCIPLES  of  the  CBIMINAL  LAW. 

Intended  m  a  looid  Bzpoeitkm  of  the  nil^ect  for  the  use  of  Stadenta 
and  the  Profetiion.  By  BsnconR  F.  Habbis,  B.C.L.,  KJL.,  Oxford, 
aathor  of  **  ▲  Oonoise  Dlffest  of  the  Institatei  of  Oaius  and  Justinian.** 
Beoond  Edition,  revised  by  the  Author  and  F.  P.  ToMLiKBOir,  of  the 
Inner  Temple,  Barrister-at-Law. 

"The  favourable  opinion  we  expressed  of  the  first  edition  of  this  work 
anpears  to  have  been  justified  by  the  reception  it  has  met  with.  Looking 
through  this  new  edition  we  see  no  reason  to  modify  the  praiee  we  be- 
stowed on  the  farmer  edition.  The  book  is  one  of  the  best  manuals  of 
Criminal  Law  for  the  Student"— /8b/<dtorj*  JoumaU 

In  8vo.,  Beoond  Bdition,  price  lS«n  doth. 

THE  LAW  OF  NEGLIGENOB,  Illustrated 
by  the  Beooit  Decisions  of  the  Courts  of  the  United  Kingdom  and 
America.  By  Kobbbt  Oampbkll,  Advocate  of  the  Scotch  Bar,  and  of 
Llneoln*s  Inn.  Baxrister-at-Law. 

"  A  new  edition  has  appeared  of  Mr.  Campbell's  ezcellent  work  on 
*The  Law  of  Negligence,*  in  whidino  pains  have  been  spared  in  ooUeot- 
Ing  cases,  and  the  style  ef  which  is  dear  and  buj  "—Saturday  Review, 

In  8vo.,  price  7i,  $^  doth. 

THE  LAW  of  USAGES  and  CUSTOMS : 

A  Practical  Law  Txaot  By  J.  H.  Baltoub  Bnowin,  of  the  Middle 
Temple,  Bairister-at-Law,  Begistnr  to  the  Railway  CiommiaslonerB. 

Beoond  Edition,  in  8vo.,  in  the  press. 

THE  PABTITION  ACTS.  1868  and  1876 ; 

A  Manual  of  the  Law  of  Paitition  and  of  Bale  In  lien  of  Partition ; 


with  the  Dedded  Oases,  and  an  Appendix  containing  Decrees  and 
Orders.  By  W.  Gbboobt  Waueeb,  of  Linooln*s  Inn,  Barrister-at-Law, 
J^A.,  and  late  Boholar  of  Bxeter  OoUege,  Oxford.. 

Just  published,  in  8vo.,  price  8«.,  doth. 

SMITH'S  SUMMABY  of  the  LAW  AND 

TBAOnOB  IK  ADMIRALTY.  Intended  for  the  use  of  Students  for 
Honour  Bxaminatlons,  and  others. 


Now  ready,  Second  Edition,  price  16t.,  doth. 

A  CONCISE   TREATISE  upon  the  IsAW 

OF  BANKRUPTCY.  With  an  Appendix,  containing  the  Baaknmtey 
Act,  1869  ;  General  Rules  of  1870, 1871, 187S  and  ISTB  ;  VcrmBcfUTQ 
and  1871 ;  Scale  of  Costs ;  Debtors  Ant^  1869 ;  Debtora  Aot,  I89S :  and 
Bills  of  Sale  Act,  1878.  By  BnwABD  T.  Baldwin,  M.A.,  of  UwnBcr 
Temple,  Barrister-at-Law. 

Inlrd.,  8vo.,  prioe  14s.,  doth. 
TITLE   DEEDS  :   their  Oostodr  and 
and  of  other  Documentary  Bvidence  at  Law,  in  Bqiiity,  and '. 
Conveyancing,  induding  Oovenants  for  the  ProdnetiQai  of 
Attested  Oopies ;  with  an  Appendix  of  Pnoedeaata,  t^  Vt 
Purchaser  Act,  1874,  &e.    By  W.  A.  Ooipumiut,  off  the 
Bairisfter^t-Law,  Author  of  "The  lAWOff  Oogfjiight.^ 

In  8vo.,  prioe  7«.,  o3oth» 

The  SUCCESSION  LAWS  of  CHBanaAN 

00X7NTRIBS,  with  Spedal  Rsferenoe  to  the  Law  of 
it  exists  in  Bngland.    By  Bmn  Llotd,  B.A.,  at  the 
Barrister-at-Law,  Author  of  *'The  Law  of 
Lands  Clauses  Consolidation  Aots,**  &o. 

In  1  voL,  8to.,  prioe  16s.,  doth* 

A  CONCISE  TREATISE  on  the  BTA< 

LAW  of  the  UMITATIONB  «f  ACTIONS.    Wttii  m 
Statutes,  oopions  References  to  BngUsh,  Iiiahy  and 
and  to  the  French  Code,  and  a  CoqpioiiB  IiideK.    Bty 
BAJonNO,  MJL,  of  the  Inner  Temple,  BKristarat^XOT; 

In  a  handy  Tdome,  prioe  $s,  6dL,  eioM^ 

RAILWAY  PASSENGERS  ft  ~ 

OOMFANIBS;  their  Duties,  Rights,  and  IttbOHtai  intkmtj 
of  Cases  and  Statutes  to  November,  18601  ^I«inB<' 
of  t]ie  Middle  Temple,  Bairister-at-Law. 

•«*  The  Addenda  can  be  had 
"Mr.  Qoodeve's  Uttle  book  is  s 
laws,  and  Cases  rdattng  to  passengeoesatDd  l&g^ 
is  cleariy  written,  and  the  reader  Is  atdiS 
pdnt  upon  whioh  he  desires  to  Infonn 
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Now  ready.    In  1  toL    Bojal  8to.    Price  80«.,  doth. 

THE  LAW  RELATIN8  TO  THE  SALE  OF  BOODS  &  COMMERCIAL  ABEHCY. 

By  ROBERT  CAMPBELL,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law ;  Advocate  of  Oia  Sooidi 
Bar,  and  late  Fellow  of  Trinity  Hall,  Cambridge ;  Author  of  "  The  Lew  of  Ncgligenee,"  etc 

"  The  portions  of  Mr.  Campbeirs  treatise  deroted  to  Maritime  Law  and  to  the  Law  affecting  the  8to^  Ezehange  are  fbD 
of  valuable  matter,  which  we  can  only  thne  summarily  indicate.  His  book  will,  we  are  oonvinced,  prere  of  great  eerriee  u 
a  thoughtful  and  clear  exposition  of  a  branch  of  law  of  practical  interest,  not  only  to  the  legal  prof eaBion»  hot  alao  to  tite 
merchant,  the  shipper,  the  underwriter  and  the  broker,  and  to  the  mercantile  community  genefally." — f 


Now  ready,  in  Sra,  price  Sj;,  cloth. 

THS  CONVEYANCING  AND  LAW  OF 

FBOFERTY  ACT,  together  with  the  BoUcitor's  Bemimeratlon  Act. 
44  &  4ft  Yiot.  00.  41  and  44,  with  an  Introduction,  Notes  and  a  full 
Index.  By  Stdnky  S.  Williams,  of  Linooln's  Inn,  Barrister-at-Law, 
Author  of  "  The  Law  and  Practioe  rdating  to  Petitions  in  Chanoeiy 
and  Lunacy." 

**  The  text  Is  preceded  by  an  introduction  and  accompanied  by  notes. 
ThiM  is  a  weU-digested  little  book.  It  affords  ample  eridence  that  Mr. 
Williams  has  studied  the  new  Acts  with  care.  His  annotations  are 
brief  and  to  the  point,  and  his  oocadonal  references  to  cases  will  asaist 
the  student."— £aw  Timei, 

In  Svo.,  prioe  81«.,  cloth. 

A   COMPENDIUM   OF  THE   LAW    BE- 

LATING  TO  SXBCUT0B8  AND  ADMINISTRAI0B8,  with  an  Ap- 
pendix of  Statutes,  annotated  by  means  of  ref  erenoes  to  the  text,  By 
W.  Grboort  Wauuer,  B.A.,  of  Lincoln*s  Inn,  Barrister^at-Law,  Author 
of  *'The  Partition  Acts,  1868  and  1876 :  a  Kanual  of  the  Law  of  Paz^ 
tition  and  of  Bale  in  Lieu  of  Partition.*' 

**  We  highly  approve  of  Mr.  Walker's  arrangement.  The  notes  are 
full,  and,  as  far  as  we  have  been  able  to  ascertain,  carefully  and  ac- 
curately compiled.  .  .  .  We  can  commend  it  as  bearing  on  its  face 
evidence  of  skilful  and  careful  labour,  and  we  anticipate  that  it  will  be 
found  a  very  aooeptaUe  stibetitnte  for  the  ponderotu  tomes  of  the 
XBuoh-esteemed  Mad  valued  Williams."— Zow  Time*.  ^ 

Second  Edition,  1  thick  vol.,  8vo.,  4S«.,  (doth  extra. 

A  MAGISTEAIAL  and  POLICE  GXTIDE. 

Being  the  Statute  Law,  inohidlng  the  Session  of  48  Vict.,  1880.  With 
Notes  and  Bef  erenoes  to  the  most  recently  dedded  Osses,  relating  to  the 
Prooedure,  Jurisdiction  and  Duties  of  Magistrates  and  Folice  Authori- 
ties. With  an  Introduction,  for  the  most  part  re-written,  showing  the 
Ocneral  Procedure  before  Magistrates,  both  in  Indictable  and  Summary 
Matters  as  altered  by  the  Summary  Jurisdiction  Act,  1879,  together 
with  the  Bnlea  under  the  said  Act.  Second  Edition.  By  Hbnbt  0. 
Obbxnwood,  Stipendiary  Magistrate,  and  Tkhplb  0.  Mabtik,  Chief 
Qerk,  Lambeth  Police  Ooort. 

**  luglstrates  will  find  a  valuable  hand-book  In '  Greenwood  and  Mar- 
tin's Magisterial  and  Police  Guide,*  of  which  a  fresh  edition  has  Just 
been  paUished."— 7Vme«,  January  97, 1881. 

**  We  have  hen  oar  ideal  law  book.  It  may  be  said  to  omit  nothing 
-whioh  it  ought  to  contain.*— -Xoi*  fVmef. 

In  8T0.,  price  SU.,  doth. 

ENGIiISH      CONSTITOTTIONAL      HIS- 

TOBY  from  the  Teutonic  Invasion  to  the  present  time.  Designed  as  a 
^ext-Book  for  Students  and  others.  By  T.  P.  Tabwxll-Lamgickad, 
B.O.L.,  of  Lincoln's  Inn,  Barrister-at-Law,  late  Tutor  on  Oanstitntional 
Law  and  Legal  EQstory  to  the  Four  Inns  of  Court,  and  ftmnerly 
YinerlaB  Scholar  in  the  Universily  of  Oxfoid.  Second  and  enlarged 
•edition,  entirely  revised,  and  In  many  parts  rewritten. 

**  Aa  it  now  stands  we  should  find  it  hard  to  name  a  better  text 
book  on  English  Constitatlonal  History."— iSolfeMon'  JoMmaL 

Fourth  Edition,  8va,  prioe  18f.,  cloth. 

THE  LAW   OF  FIXTXJBES,  in  the  prineipal 

relation  of  Landlord  and  Tenant,  and  in  aU  other  or  general  relations. 
Fourth  Edition.   Bj  A.  Bbowh,  iLA.,  Banister-at-Law. 

Now  ready,  Second  Edition,  in  8ro.,  pirioe  8ib,  doth. 

SEIiF-PBEPABATION    for   fhe    INTER- 

MEDIATE  EXAMINATION,  as  it  exista  on  Stephen's  Commentarlea. 
Omtaining  a  complete  ooozse  of  study,  with  ttatntes,  qnestiona  and 
«dvioe,  and  intended  for  the  use  of  all  articled  de^s  who  have  not  yet 
passed  the  intermediate  examination.  By  Jomr  Indibxaub.  SoUdtor, 
Antiior  of  ''Self-preparation  ftnr  the  Final,**  "Manual  of  Fnctloe,'* 
-**  Pilndplea  of  Common  Law,"  tc 


In  Svo.,  pdoe  is.  6dL,clo(lh. 

A   COLLECTION  OF  LATIN 

literally  translated.   Intended  for  tlu  use  of  Bfeodenta  lor  all  Lepi 


In  1  vol.,  8vOb,  price  18i.,  €kMu 

PBINOIPLES  OF  CONVBYAVCINO.  A> 

Btementanr  Week  for  the  Use  of  Stodenta.   "Bj  Mmax  0.  Bbasi,  d 
Unodn's  Inn,  Baixi8ter«t>Law,  Bomctima  l^eetnnr  to  th0  r 
LawBoddgr. 

In  8vo.,  pxfoe  is.,  doili. 

THE  LAW  BELATING  TO    

especially  with  ref eniice  to  the  VALIDITT  and  CdKBEBIICnasr 
OHABITABLB  BEQUESTS  and  CaHYBTAHGIHa.   Bf  ruuxiSB 
M.  Whuvfobd,  of  Unodn'slna,  BaRister«t-X*w. 

In  3  voia^  rqyal  8vo.,  prioe  TOi.,  dothlettHed. 

THE     LAW     BBLATINa     TO      SmF- 

MASTERS  snd  SEAMEN :  their  Appotatmesit,  DatJBS^BwPB^  BlgM^ 
rilaMlitiftB  and  Bemedtee.  ^y  JoeatPB  Kat,  Bsq^^  KJL,  Q.C,  d  tite 
Northern  Cironit;  SoUdtor-CkDeral  of  the  Oons^  ntattneef  DnrhiB; 
one  of  the  Judges  of  the  Court  of  Beoocdfor  the  Hia&dndoC  ftliord. 

Ib  1  voL,  Svo.,  prioe  9e.p  dol^ 

LEADING    STATUTES    8 

for  the  nae  of  Btodenta.   By  BRXXsr  C.  Tkmiufl, 
Hon.  Sodety  of  Gray'a  Inn,  late  Sohdar  of  Ti^tai^ 
.Author  of  **  Leading  Osaei  in  OsBstftationel  Iaw 


Behfltedttc 
Oi&xd, 


In  8vDn  priee  18i.«  doiii. 

THE  LAW  and  PRACTICE  BSLATDIO 

TO  PBrrnONS  in  OHANCEBT  and  X.UHAC7.  iMladteg  ttt 
Settled  Estates  Aet,  Lends  Clausea  Ac^  Trustee  Aot»  Wlatiaf^p  Pie- 
tions,  PeUtions  rdating  to  SdidtorB,  Znfaiita,  te.  With  aa  Aj/pa£x 
of  Forms  and  Preoedente.  By  Stdhit B.  WnJXUa^of  Ubboqi'iIsb, 
Berrister^t-Law. 

"The  bode  is  fomJdied  with  a  sdeetloa  of  fonna  end  pneBteto;Ui 
arrangement  of  matter  seema  oouTenlent,  aad  we  have  fiooed  ft  evr  so 
oonsnlt.  We  have  not  observed  any  important  oeatilon  wUhtettsicBpf 
of  the  treatise ;  and  the  writer  deserves  the  niiea  of  havfiig  pel  «> 
gettMr  with  some  bUH  an  nnpcetanding  wor^  wftlchiiellflsstBai 
useCol  than  certain  larger  law  books  we  know  or.*    BMeUw^  JmrmL 

In  1  vd.,  8vo.,  price  ISi.,  etolb. 

A    COMPENDIUM    OFBOMAJT    LAW 

F0X7NDE0  on  the  IN8TITTJTBB  of  JUUTllilAB  s  toeaa*  «j<& 
Ti!«Mn<i%A«ftn  Qucstlona  Bst  in  tiM  tJalveni^  end  Bar  »■—'"««— 
(with  sdutions),  and  deflnitfans  of  leading  tenaa  in  tfte  wmdt  d  n* 

!>rindpal  anthoritiea.    ^y  Oobdov  OAxnnru^  off  the 
ate  Scholar  of  Exeter  OoQege,  QxCord;  MJL 
Author  of  "An  Anelyels  of  Austin'a  JnrispnMlwHWL* 

Third  Bdttioa,lvd.,8vo^  priee  Ma.,  dBlh. 

THE  PBOBATE,  LEGACY,  AND  SUC* 

CESSION  DXTTY  A0T8,  Ineorpomtlng  the  Omos  to  HlUlrt » 

tings,  isre.  By  AusiiD  Hiireoir.  Biq^  Oomplvdhr  ef  Uim  »' 
.Boftomwlnn  Duties 

Seomid  Button,  in  Svo.,  prioe  City  eikillu 

A  SUMMABY  OF  JOINT  BTOOX  OOH* 

PANIBS'  LAW.   S|y  T.  BuSEACi  fitCOB,  of  Om  Inaer 
ter^t-Law. 

«  Law  Students  may  wea  read  It ;  for  Mr.  flBBllh  hM 
at  the  palna  of  giving  hlsatttborl^terdl  Ms  iffwtiQf  ifcekyc 
iiif  iiiaiiiliiii.  III  ■iiiiniiiTlii  Jntnt  iiJnrilr  nftnirinjlwiiiliiiii.i— Hy  iniiTi  if 
la  idldtors^  dMUttben."- 
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STEVENS   AND   HAYNES'   LAW  PUBLICATIONS. 


In  8to.,  Secoud  Edition,  KeviBcd  and  MateriaJly  Snlarged, 

price  SOa,  cloth. 

THE  LAW  of  COFYBIGHT,  IN  WORKS 

OF  UTBBATUBE  AND  ART ;  including  that  of  the  Dnma,  Hnalc. 
£n graving,  Sculptore,  Painting,  Photography,  and  Ornamental  ana 
TJBcful  Designs;  together  with  International  and  Foreign  Copyright, 
with  the  Statntes  relating  thereto,  and  Beferenoes  to  the  Engli«h  and 
American  Docisiona.  By  Waltkr  Arthuu  Gopos'Gsr,  of  the  Middle 
Temple,  Bbcj.,  Barrister-at-Law,  Aatbor  of  "Index  to  Precedents  In 
Conveyancing ; "  "  A  Treatise  on  the  Custody  and  Prodnction  of  TiUe 
Deeds ;  '*  **  Tablee  of  Stamp  Duties,"  &c 

Fifth  Edition,  in  8Ta,  price  25<.,  doth. 

THE  FBINCIFIJES8  OF  EQUITY.    Intended 

for  the  use  of  Students  and  the  Profession.  By  Edmund  H.  T.  Skell, 
of  the  Middle  Temple,  Barrister-at-Law.  Fifth  Edition.  To  which  is 
added,  AN  EPITOME  OF  THE  EQUITY  PRACTICE.  Second  Edi- 
tiou.  By  Archibald  Buowk,  of  the  Middle  Temple,  Barrister-atrLaw, 
Author  of  *'  A  New  Law  Dictionary,"  "  An  Analysis  of  Sayigny  on 
Obligations,"  and  "  The  Law  of  Fixtures." 

"  Rarely  has  a  text-book  attained  more  complete  and  rapid  sucoees 
than  SnelPs '  Principles  of  Equity,'  of  which  a  fifth  edition  has  joat 
been  issned."— Zate  Times, 

Now  ready,  in  royal  ISmo.,  price  3j.  6<f.,  doth.     » 

THE     PRESENT    PRACTICE    IN    DIS- 

THICT  REGI8TRIBB  of  the  Common  Iaw  Division  of  the  High  Court 
of  Jastice.    By  Fbank  Bimmoss. 

Now  ready.  In  crown  Svo.,  price  is, 

A  HANDBOOK  OF  THE  ItAW  OF  Par- 
liamentary REGISTRATION.  With  an  Appendix  of  Statutes 
Rud  full  Index.  By  J.  Bknwick  SttAQSB,  Registration  Agent  for  the 
Borough  of  Marylebone. 

Second  Edition,  in  8to.,  price  86«.,  cloth. 

A  NEW  LAW  DICTIONARY  AND   IN- 

BTITXTTB  OF  THE  WHOLE  LAW;  for  the  use  of  Students,  the 
Legal  Profession,  and  the  Public.  By  Abghibald  Bbdwk,  of  the 
Middle  Temple,  Banister-at-Law,  H.A.  Bdln.  and  Oxon.,  and  B.C.L. 
Oxon. ;  Editor  of  '*  Snell's  Principles  of  Equity,  with  an  Epitome  of  the 
Equity  Practice."    Second  Edition,  revised  and  considerably  enlarged. 

**  Mr.  Brown  has  revised  his  Dictionaiy  and  adapted  it  to  the  dianges 
effected  by  the  Judicature  Acts,  and  it  now  oonstitutes  a  very  useful 
work  to  put  into  the  hands  of  any  student  or  articled  clerk,  and  a 
work  which  the  practitioner  will  And  of  value  for  reference."— «S9Hc£(ar«* 
Journal. 

In  royal  ISmo.,  price  is.,  doth. 

A  DIGEST  OF  THE  IiAW  OF  PRACTICE 

UNDER  THE  JXTDICATURE  ACTS  AND  RULES,  and  the  Cases  de- 
cided  in  the  Chancery  and  Common  Law  Divisions  from  November  187fi, 
to  August  1880.    By  W.  H.  Hastings  Kblks,  M.A.,  Barrister-at-Law. 

In  One  Yolome,  8vo.,  price  S8«.,  doth. 

PRECEDENTS  OF   PLEADING  UNDER 

THE  JUDICATURE  ACTS  in  the  Common  Law  Divisions,  with 
Notes  explanatory  of  the  different  causes  of  Action  and  Grounds  of  De- 
fence ;  and  an  Introductory  Treatise  on  the  present  Rylesand  Principles 
of  Pleading  as  illustrated  by  t^e  various  decisions  down  to  the  present 
time.  By  John  Cukningbam,  of  the  lOddle  Temple,  Banrister-at-Law, 
and  MiLBS  Walkkb  Katiinson,  of  Gray's  Inn,  Banlster-at-Law. 

"  A  work  which,  in  the  compass  of  a  single  portable  ydmne,  contains 
a  brief  Treatise  on  the  Prindples  and  Rules  of  Pleading,  and  a  oarsfnUy 
annotated  body  of  Forms  which  have  to  a  great  extent  gone  through 
the  entirely  separate  sifting  processes  of  Chambers,  Court,  and  Judges' 
Chambers,  cannot  fail  to  be  a  most  nsefol  companion  in  the  Praoti- 
taoner's  daily  routine."— £aw  Magtuine, 

In  8vo„  price  lOi.,  doth. 

THE   TAXATION   OF  COSTS   IN    THE 

GROWN  OFFICE.  Comprising  a  oQllectioii  of  Bills  of  Costs  in  the 
rarious  matters  taxatde  in  tliat  Offioe ;  Indnding  Costs  upon  the  Prose- 
cution of  Fraudulent  Bankrupts,  and  on  Appeals  from  luEerior  Courts ; 
together  with  a  Table  of  Court  Fees,  and  a  Scale  of  Goats  usually 
allowed  to  Bdioitors  on  the  Taxation  of  Costs  on  the  Crown  GUde  of  the 
Queen's  Bench  Division  of  the  High  Court  of  Justice.  By  Fbxdxriox 
H.  Short,  Chief  Clerk  in  the  Crown  Office. 

In  8T0.,  price  S&<.,  doth. 

A   CONCISE   TREATISE   ON   PRIVATE 

XNTBRNATIONAL  JURISPRUDENCE,  Based  on  the  Deddons  in  the 
■ngliah  Courts.  By  John  Audsrsov  Foots,  of  Lincoln's  Inn,  Barria- 
ter-at-Law:  Chancdlor's  Legal  Medallist,  and  Senior  Whewell  Scholar 
of  International  Law,  Oambridge  Univendly,  1878 :  Senior  Student  in 
joiiQinulenQe  and  Roman  Law  at  the  Inns  of  Court  Examination. 
HUa^  Term,  1874. 
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THE  HARRIED  WOHSN'S  PBOFBRTY 

AOTB,  1870  and  1874.  Thdr  Bciationa  to  the  Doctriaaef  Bumte 
Use,  ^th  Appendix  of  Statutes  and  FofUL  1^  the  taU  J.  B. 
Gbifuxh,  B.A.  Oxon.,  of  Ilnoohi's  Tmi,  Baoiilar-et^LBV,  Pocn^ 
Edition,  by  W.  GBsaoKT  Walkbb,  of  LfaioolB't  lu,  ^aaUba^A-lAn, 
&A.,  and  late  Sdiolar  of  Exeter  GoOegei,  Oxfoid. 

In  8vow,  piloe  Sc,  dotli. 

The  IiAW  OF  PROMOTERS  OF  FUBUO 

OOHFANIBa  Sy  Nbwmax  Wattb»  of  Linooiii'a  Xbb,  Benisfcer-s»> 
Law. 

Second  BditiOB,  Svo.,  piioe  18s.,  doth. 

A    TREATISE    UPON    THB    IiAW    OP 

SXTBADITI(»f ,  with  the  Gonventioiifl  upon  the  sdrfed  eodsUsg  b*> 
tween  England  and  Vcndgn  Nations,  and  the  Oaaei  oeolted  tharcca. 
Qy  Edwabd  Glabkb,  of  IJnooln*B  Zna,  Q.O. 

In  8to.,  prioe  6s.,  doth. 

A  SUMMARY  of  the  IlAW  and  PBAOTICB 

IN  THB  BOQLBSIASnOAL  COURTS^  for  the  oat  o£  fitafaBts  is 
Honours  Examination.  By  Bcstacb  Biaru,  at  the  laoBt  Tetr^.t ; 
Author  of  *'  A  Snmmaiy  of  Company  Law,"  and  **▲  Bmwj^ij  at  •.£§ 
Law  and  Practioe  in  Admiralty.*^ 

In  Sroty  price  Sfi.,  cloth. 

HAUi'S  ESSAY  on  the  RIGHTS  OF  THB 

CROWN  and  the  Privileges  of  the  Snlijeot  la 
Realm.    Second  Edition,  revlBed  and  ooxreetBd.  witif 
tions,  and  Refarenoes  to  the  Later  Aothosttus  in 
Scotland,  and  the  United  States.   By  Rkbabd 
of  the  Inner  Temple,  Banister-at-Law. 

Second  Edition,  in  Bro.,  pdoe  10«.  6<t.,  dolh. 

A   MANUAL    OF  THE    PRACT«ICB  OF 

THE  SUPREME  COURT  OF  JUDIGATURB  la  the 
and  Ghanoety  Divisions.    Intended  for  the  Uee  of 
Edition.   By  Johh  Imbbuiaub,  Solidtar,  Author  ol  ** 
the  Oommon  Law,**  and  other  workB  for  Stodenta. 

*«Not  only  the  Stodent^  bat  the  Pnotitknor  vffi  find  tfata  £tu 
volume  of  nae."— Zow  TUnet, 

Second  Edition,  In  Svo^  price  tOt.,  oioCb. 

PRnrCIPIiBS  OF  THE  COMMOH  LAW. 

Intended  for  the  nee  of  Students  and  the  Pmfneslnn.   OyJoDlsna- 
MAVB,  Sdidtor,  Author  of  "  l^tomea  at  T.a<w«»*g  One^" 
works. 

**  It  is  very  nadahle ;  and  not  only  stodenti,  hot  mmaj 
and  the  pnldio,  mii^t  benefit  by  a  pemaal  ef  its 
JtmnnaL 

Third  Edition,  8vOn  ptioe  Ss.,  dloth. 

SBIiF-PREPARATIOH  FOR  THB  FIHAL 

EXAMINATION :  Oontaining  a  Comnleta  OOotaeof  SMTi  «iU^  ^^ 
tutes.  Gases,  and  Qoesttana,  and  intspded  for  the  nee  o<  thoae  Aitk>l 
Clerks  who  read  by  thenudves.  By  Johx  VaxBmxim,  fioBdta 
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other  works. 
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A  TREATISE  ON  THE  DOOTBXVB  OF 
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the  CMpadtles,  Powers,  and  TiJaMHtlea  of  OofpofaaoB^  aed  man 
espedaBy  of  Joint-Stock  Oompaalea.  Bty  6bw<uui  BBtc%  X.A.,  ILi^ 
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Eait  Anglkm  BaUwtif  Co.  y.  EMUm  OMoUiet  RaHmaaf  Ok,  Bua  c^ 
UUTRA  TiBB  m«y  be  read  with  advanti^iL**  fu^mmt  wf  Lcs 
Jumoi  Bkamwsll  in  the  Oem  tf  SveniHd  t.  JL  ^  ^,  IT.  H.  (V 
(L.R.8Q.B.I>iv.l41.) 

In  8VO.,  Third  Bdition,  prioe  Sfti.,  ^loth. 

MAYKE'S    TREATISE    OBT    DAMAOSft. 

Third  Edition.    By  Johx  D.  Matrb,  of  the  Inner  Tea|i^ 
at-Law,  and  LtTXiiR  Smitb,  of  the  Inner  Temple,  <|.0L 
<*  Few  modem  text-books  have  a  higher  aatibcvt^ 
Damages.'  "Solieiiar/  Journal, 

Just  published,  voL  1,  royal  Svo.,  prioe  ¥k^  ok4h. 

VAN     IiEEUWEK'S     COM! 

ON  THE  ROMAN-DUTCB  LAW.  Berlaed  and  Idtted,  aiA  .^.-v. 
in  3  vols.,  by  0.  W.  Dickkk,  Advocata.  Translated  tram  lh»  crjt.^ 
Dutch  by  J*  G.  EoTz^  LL.B.,  of  the  Inner  Tanpk,  BanteasairU*. 
and  Chief  Justice  of  the  Transvaal. 

%*  Vol.  tUim  caurtt  nT ff^arati9ik. 
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Nov  ready,  in  1  yoL,  Tojal  8to.,  pfrice  SOt.,  dotli. 

THE  LAW  REUTIHB  TO  THE  SALE  OF  GOODS  &  OOMMERGIAL  AKNCY. 

B7  BOBEBT  CAMPBELL,  M. A.,  of  Lmooln*s  Inn,  BamBter.at.Law ;  AdToeate  of  tlie  Bootch 
Bar,  and  late  Fellow  of  Trinity  Hall,  Cambridge ;  Author  of  '*  The  Law  of  Negligence,*  etc. 

*'  The  portions  of  Mr.  Campbell's  treatise  deroted  to  IStoitime  Law  and  to  the  Law  affecting  the  Stock  Exchange  are  fill 
of  yalnable  matter,  which  we  can  only  thns  summarily  indicate.  His  book  will,  we  are  eonrinced,  prore  of  great  vrrice  0 
a  thonghtfnl  and  dear  exposition  of  a  branch  of  law  of  practical  interest,  not  only  to  the  legal  profeesion,  but  also  to  Ul« 
Merchant,  the  shipper,  the  underwriter  and  the  broker,  and  to  the  mercantile  community  generally.*' — Lam  Ma^a^iae, 


Now  ready,  in  8t<x,  price  ts.,  oloth. 

THE  CONVEYANCIira  AND  UlW  OF 

FROPBRTY  ACT,  together  with  the  Solicitor's  Remuneration  Act, 
44  di  46  Yiot.  oc.  41  and  44,  with  an  Introdnction,  Notes  and  a  foil 
Index.  By  Stdnxt  B.  Williams,  of  Llnooln's  Inn,  BarrLster-at-Law, 
▲nthor  of  "  The  Law  and  Practice  reLating  to  PetitionB  in  Chanoezy 
and  Lunacy." 

**  The  text  is  preceded  by  an  tntrodnction  and  accompanied  hy  notes. 
This  is  a  well-digested  little  book.  It  aifords  ample  evidence  that  Mr. 
Williams  has  studied  the  new  Acts  witli  care.  His  annotations  an 
brief  and  to  the  point,  and  his  oocasional  references  to  cases  will  aasiBt 
the  itadent."— Zav  Times, 

In  8to.,  price  Sli.,  olotb. 

A   COMPENDIUM   OF   THE    LAW    BE- 

LATING  TO  EXECUTORS  AND  ADMINISTRATORS,  with  an  Ap- 
pendix  of  Statutes,  annotated  by  means  of  references  to  the  text.  By 
W.  Grboort  Walkkb,  RA.,  of  Lincoln's  Inn,  Barrlster«t-Law,  Author 
of  **  The  Partition  Acts,  1868  and  1876 ;  a  Manual  of  the  Law  of  Par- 
tition and  of  Sale  in  Lieu  of  Partition." 

*'  We  highly  approTe  of  Mr.  Walker's  arrangement.  The  notes  axe 
fnll,  and,  as  far  as  we  hare  been  able  to  ascertain,  carefully  and  ao- 
oorately  compiled.  .  .  .  We  can  commend  it  as  bearing  on  ite^faoe 
•▼idence  of  skilful  and  careful  labour,  and  we  anticipate  that  it  will  be 
found  a  very  acceptable  substitute  for  the  ponderous  tomes  of  the 
nrndi-esteemed  and  valued  Williams." — Law  Timet. 

Second  Edition,  1  thick  vol.,  8to.,  4S<.,  doth  extra. 

A  MAGISTEBIAIi  and  POLICE  GUIDE. 

Being  the  Statute  Law,  including  the  Session  of  48  Vict.,  1880.  With 
Notes  and  References  to  the  most  recently  decided  Cases,  relating  to  the 
Procedure,  Jurisdiction  and  Duties  of  Magistrates  and  Police  Anthori- 
ties.  With  an  Introduction,  for  the  most  part  re-written,  diowing  ttiev 
Genenl  Procedure  before  Magistrates,  both  in  Indictable  and  Summary 
Matters  ss  altered  by  the  Summary  Juristiiction  Act,  1879,  together 
with  the  Rules  under  the  said  Act.  Second  Edition.  By  Hsnbt  0. 
Obbbnwood,  Stipendluy  Magistrate,  and  Tkmplb  0.  Mabtot,  Ghief 
Qerk,  Lambeth  PoUoe  Court. 

**  MagiBtretes  will  find  a  valuable  hand-book  in  *  Greenwood  and  Mar- 
tin's Magisterial  and  Police  Guide,'  of  which  a  fresh  edition  has  jost 
been  published."~!7yf7»e«,  January  S7, 1881. 

**  We  have  here  our  ideal  law  book.  It  may  be  said  to  omit  nothing 
which  it  ought  to  oontain."— Zav  Timet, 

In  8vo.,  price  21«.,  doth. 

ENGLISH      COBTSTITOTTIOirAL      BIS- 

TOBY  frtnn  the  Teutonic  Invasion  to  the  present  time.  Designed  as  a 
Text-Book  for  Students  and  others.  By  T.  P.  Taswell-Lakombad. 
B.O.L.,  of  Lincoln's  Inn,  Barrister-at-Law,  late  Tutor  on  Constitutional 
Law  and  Legal  History  to  the  Four  Inns  of  Court,  and  formerly 
'Vtoerlan  Scholar  in  the  University  of  Oxford.  Second  and  enlarged 
aditlon,  entirely  revised,  and  in  many  parts  rewritten. 

**  As  it  now  stands  we  should  find  it  hard  to  name  a  better  test 
book  on  Bnglish  Constitutional  History.'*— iSotief/orj'  Journal, 

Fourth  Edition,  8va,  price  ISi.,  doth. 

THE  LAW   OF  FIXTURES,  in  the  principal 

relation  of  Landlord  and  Tenant,  and  in  all  other  or  general  relations. 
Fourth  Edition.    By  A.  Bbown,  M.A.,  Baixister-at-Law. 

Now  ready.  Second  Bditlon,  in  8to.,  price  ts,,  oloth. 

BELF-FBEFARATIOVr    for    the    INTEB- 

MBDIATB  EXAMINATION,  as  it  exists  on  Stephen's  Commentarlca. 
Oontaining  a  complete  course  of  study,  with  statutes,  onestionB  and 
advice,  and  intended  for  the  use  of  all  articled  clerks  who  have  not  yet 
passed  the  Intermediate  examination.  By  John  Ikdkbmatib,  Solioitar, 
Author  of  **  Self -preparation  for  the  Final,"  **  Manual  of  Practice." 
-  Principles  of  Common  Law,"  tto* 


In  8vo.,  piioe  9«.  6<l.,  dotti. 

A   COLLECTION  OF  LATTET 

liieraUj  translated.  Intended  for  the  ne  of  fltudants  for  sQ  I/w^ 
BxamiaatioinB. 

In  1  r6U,  8vo.,  price  Ut.,  cMh. 

pbhtoiflbs  of  CONVEYAHOIVQ.  as 

Bementazy  Week  for  the  Use  of  Btodenta.  By  BiBnt  G.  Biaax,  d 
Lincoln's  Inn,  BaRiBtar«t-Law,  Mmetime  lAotorv  to  Ike  leoaipcn^ 
Law  Society. 

In  SfOw,  price  6a,  doth. 

THE  LAW  BBLATIH  Q  TO  CHABITIES, 

ennolally  with  letaenoe  to  the  YAUDITT  mad  OOHBZBinTTION  y. 
OfiABTTABLB  BBQT7B8TB  and  OOKYBirANOIirO.  By  JmoBX^ 
M.  Whicsfobd,  of  Uaooln'Bliai,  Beiristervt-Lew. 

In  3  vols.,  royal  Svo,  price  70t^  oioUilettand. 

THE     LAW     BELATnTG     TO     SHIP- 

MABTBBfi  and  HKAMBN :  their  Appointnieikt,  Datfe^Powan,  Ei?  v 
LlaUlltiea  and  Eemediea.  By  JoexPH  Kat,  m^  IlA,  Q.C.,  '^  ^  ' 
Northern  Gironlt ;  8oUcitor43eseraI  of  the  Ooim^  IWallaa  of  Dar'i*.- . 
one  of  the  Judges  of  theOonrt  of  Beooonl  for  tbe  BmiixtAvi  SmUcti 

In  1  voL,  8vo.,  price  9f.,  doth. 

LEADING    STATUTES    8 

for  the  nae  of  Stodeats.    By  Bbsxbt  O.  TBOXAi^ 

Hon.  Society  of  Gray^  Inn,  late  Sdiolar  of  Trii^ty  OeOega  Ox:c^., 

Author  of  *«  Leading  Ceases  in  OonatitatiCDal  Law 


B, 


In  8vo.,  price  18s.,  oloth. 

THE  LAW  and  PRACTICE  BXLATI50 

TO  PETITIONS  IN  OHANOEBY  AND  LUNAGT.    IncladiDtr  v- 
Settled  Estates  Act,  Lands  danaea  Act,  Tmstea  ActtWladiag-ar  T-^: 
tions.  Petitions  relating  to  SoUdtors,  Infanta,  Ae.    With  an  Arr-^  .^ 
of  Forms  and  Preeedentb    By  Stdhxt  &  WnTTtins  e<  Umxta::  In, 
Barrister-4t-Law. 

**  The  book  is  famished  with  a  sdeetion  o(  tane  and  peesAzBte  r^ 
arrangement  of  matter  seems  oonvenSent,  end  w«  have  fsoad  it  m.t  ' ' 
oonsnlt.  We  have  not  observed  any  Important  oBaieBloawitiiia  to*  -• 
of  the  treatise ;  and  the  writer  deeervae  the  niee  of  havtag  i  v.  - 
gether  with  some  skill  an  nnpretending  wonL  whie&lietln»t  o.'^ 
useful  than  certain  larger  law  books  we  know  of.*    flulfttftwi'  Je%'-  - 

• 

In  1  voL,  Svo.,  price  Its.,  elottu 

A    COMPENDIUM    OPBOMAE    LAW 

FOUNDBD  on  the  INBTITUTEtt  of  JUSHHIAH;  tagstiier  >~^ 
Examination  Questions  set  in  the  trnlveiBUy  mnA,  BtrSzanuui  -. 
(with  solntions),  and  diAnitioaa  of  kiaritnir  teraM  ia  tStrnwordi  u'  ^* 
principal  authoritlea.  By  OosDOji  Oaiowbi^  of  the  Ibbb  T^r  « 
late  Scholar  of  Exeter  College,  Oxford ;  M.A.  OcEtot  aad  Ofemi^-^^ 
Author  of  '*  An  Analyria  of  Auatia's  JnrisprodiSDeeb'* 

Third  Sditloii.l  VOL,  Svo,  price  MfnOMh^ 

THE    PBOHATE,   LEOAOY»  AND  8It& 

CESSION  DUTY  ACTS,  Inooxpomtlag  tbe  Osesa  Iq  *"**^**fc^  ='• 
tings,  1876.  By  Asjnmo  HAXBoa,  Ssqn  OamptttiBtt  of  Ufaes  •» 
Soocesdon  Dnlaes. 

Seeond  Edition,  in  Svc,  price  6#.,  btoHh* 

A  SUMMABY  OP  JOINT  STOCK  COX- 

PANIBS'  LAW.  9y  T.  Xobtack  Bmob,  of  tte  Datter  Vat^Uk  Bc^-' 
ter-at-Law. 

"  Law  Btodenta  may  wen  read  It ;  to  Mr.  Baiih  Am  vvywW^  ^ 
at  the  palna  of  giving  hia  antbority  fbr  eU  Mi  itBileinMite  at  tte  U  t  • 

iif  pwfcAtn.  »M  appW^fe«>  jiitTife.«fainfc>  «ifiwnifciiy ^iil..^^  wMml^JMM^ 

in  soUdtora'  ehambenk"— Zow  Haws, 
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Now  zeady,  in  1  vol.,  loyal  8to.,  price  80^.,  dotlu 

THE  LAW  RELATINB  TO  THE  SALE  OF  BOODS  &  COMMERCIAL  ABEHCV. 

By  BOBEBT  CAMPBELL,  M.A.,  of  Lmooln's  Lm,  Barrister^t-Law ;  Advocate  of  ihe  Scotch 
Bar,  and  late  Fellow  of  Trinity  Hall,  Cambridge ;  Author  of  "  The  Law  of  NegUgenoe,"  etc. 

**  The  portions  of  Mr,  Gampbell'a  treatise  devoted  to  Maritime  Law  and  to  the  Law  affeeting  the  Stock  Exchange  are  fnll 
of  valnaDle  matter,  which  we  can  only  thus  summarily  indicate.  Hie  book  will*  we  are  conyinoed,  prore  of  great  sernoe  as 
a  tbonghtfcd  and  dear  exposition  of  a  branch  of  law  of  practical  interest,  not  only  to  the  legal  profeesion,  but  also  to  the 
merehuit,  the  shipper,  the  underwriter  and  the  broker,  and  to  the  mercantile  community  generally." — Lmw  MagagiftB^ 


Kow  ready,  in  Sra,  price  Sj;,  clotb. 

CONVEYAirCINa  AND  LAW  OF 

PBOBEBTT  ACT,  together  with  the  SoUdtor's  Bemnnention  Act, 
44  li  4i  Yict.  00.  41  Mid  44,  with  an  Introdnotion,  Notes  «od  a  fnll 
Inder.  By  Stonxt  S.  Wuuucs,  of  Linooln's  Inn.  Banieteivat-Law, 
Anthor  of  '*The  Law  and  Practice  lelating  to  PetitioDa  in  Chanoeiy 
and  Lukaoy." 

**The  text  ia  preceded  by  an  introdnotion  and  aeoompanied  Inr  notea. 
Ihia  ia  a  well-diaeated  little  bocdc  It  aflorda  ample  eridenoe  tnat  Mr. 
WiXUHna  haa  atnaied  the  new  Aota  with  oare.  Hla  annotationa  are 
telet  and  to  the  point,  and  hit  oooadonal  refannoea  to  caaea  will  aasiat 
the  atadent."— Xai0  Ttrntt, 

In  8to.,  price  Sl«.,  olotb. 

A  COMPENDIUM   OF  THE   LAW   BE- 

LATING  TO  BZH0UT0B8  AND  ADHINI8TKAT0BS,  with  an  Ap- 
liz  of  Btatatea,  annotated  bj  meaoa  of  referenoea  to  the  text.    By 
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.  OiiaeoKT  Walub,  BJL,  of  Linooln'a  Inn,  Bazriater-at-Law,  Author 
of  "  The  Partition  Acta,  1868and  1876 ;  a  Manual  of  the  Law  of  Pax^ 
titlon  and  of  Bale  in  Lien  of  Partition." 

**  We  highhr  approre  of  Mr.  Walker'a  arrangement.  The  notea  are 
fnll,  and,  aa  nr  aa  we  have  been  able  to  aacertaln,  carefully  and  ao- 
cuzataly  oompUed. ...  We  oaa  commend  it  aa  bearing  on  its  face 
•Tidenoe  of  akHfnl  and  carefnl  laboor.  and  we  anticipate  that  it  wlU  be 
ftoni^  a  Tery  aooeptahle  anbatltnte  for  the  ponderooa  tomea  of  the 
mii6h<4ateemed  and  vatoed  WilUama.*'— Zow  nmeM, 

Saoond  Bditlon,  1  thick  rol.,  Syo.,  4Sf.,  doth  extra. 

A  MAGI8TEBIAL  and  POLICE  GXTIDE. 

Being  the  Btatate  Law,  including  the  Seaalon  of  48  Yict.,  1880.  With 
Notea  and  Bef erenoea  to  the  moat  recently  dedded  Oaaea,  relating  to  the 
Procedure.  Jnriadictlon  and  Dntiea  of  Magiatratea  and  Polioe  Anthori* 
tiea.  With  an  Introduction,  for  the  most  part  re-written,  ahowing  the 
General  Procedure  before  Magiatratea,  both  in  Indictable  and  Summary 
Mattera  aa  altered  by  the  Summary  Juriadietion  Act,  1879,  together 
with  the  Bnlea  under  the  aaid  Act.  Second  Edition.  "Bj  Hsxrt  C. 
GsnarwooD,  Stipendiary  Magistrate,  and  Tsmfls  C.  Mabtin,  Chief 
Caok,  Lambeth  Polioe  Ckmrt. 

"lugiatratei  ^tfUl  find  a  Taluable  hand-book  in  <Gkeenwood  and  Mar- 
tin's Magiaterial  and  Police  Guide,'  of  whioh  a  fredi  edition  haa  juat 
beenpuuiihed."— nmcf,  January  S7, 1881. 

*' we  haTB  hen  our  ideal  law  book.  It  may  be  biM  to  omit  nothing 
which  it  ought  to  contain."— Zav  Ttma. 

In  8to.,  price  iU.,  doth. 

ENGLISH      COBTSTITOr^iONAL      HIS- 

TOBT  from  the  Teutonic  luTaaion  to  the  preaent  time.  Designed  aa  a 
Text-Book  for  Studenta  and  others.  By  T.  P.  Tik8WXLi/-LAKGiiXAD, 
B.O.I1.,  of  lincotai'B  Inn,  Barrlater-at-Law,  late  Tutor  on  Gonatitntional 
Law  and  Legal  Hiatory  to  the  Four  Inna  of  Court,  and  formerly 
Yinerian  Scholar  in  the  Unireraity  of  Oxford.  Second  and  enluged 
edition,  entirdy  reriaed,  and  in  many  parts  rewritten. 

**  Aa  it  now  atanda  we  should  find  it  hard  to  name  a  better  text 
bodic  on  Bngliah  Conatitntlonal  History."— A>lieitorj'  JowmaL 

Fourth  Edition,  8va,  price  ISf.,  doth. 

THE  LAW  OF  FIXTITBES,  in  the  principal 
xdation  of  Landlord  and  Tenant,  and  in  all  other  or  general  rdationa. 
Fourth  BdiUon.    Qy  A.  Bbown,  M.A.,  Barriater-at-Law. 

Now  ready,  Second  Bditlon,  in  8vo.,  price  6«.,  cloth. 

SELF-PBEPABATIOir    for   the    ISTTEB- 

lODlATZ  EXAMINATION,  as  it  exists  on  Btephen'a  Commentarlea. 
Containing  a  complete  course  of  study,  with  statutes,  questions  and 
•drioe,  and  intended  for  the  use  of  all  articled  clerks  who  haye  not  yet 
paaaed  the  intermediate  examination,  ^y  JofHN  IifDxnMAUB,  Solicitor, 
Anthor  of  "  Self 'preparation  for  the  Final,"  *<  Manual  of  Practice," 
**prindplea  of  Common  Law,"  dio. 
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In  8to.,  price  U.  ft!.,  doth. 

A   COLLECTIOir  OF  LATIH 

literally  tranalated.   Intended  for  the  nae  aC  Shidanta  te  all 
Eiamtiiatffliui. 

In  1  Td.,  8T0.,  price  ISa,  olofch. 

FBIHCIPLBS  OF  CONVSTAKOIHa.    An 

BlamentBiy  Work  for  the  Uae  of  StaileBta.  By  Bassr  O.  Bouxa,  of 
Uncoln'a  Inn,  Barrl8tar«t-LB;w,  aometixBe  Laotarer  to  tba  iBOoepantod 
lAwSodety. 

In  8to^  prioe  €«,  doth. 

THE  LAW  BBLATIEQ'  TO  CHABITIES. 

enaoially  with  nCerence  to  the  YAUDrTY  and  OOaBZKUOnOH  d 
OHABITABUI  BBQUBSTS  and  OONVBYANdNO.  "Bj  Fbedbvaxd 
M.  WansroBD,  of  Ltnodnlilna,  BaKciBtarttt-XAW. 

In  S  Tda.,  royal  8to.,  prtse  70a.,  doth  Mterad. 

THE     LAW     BELATIHa     TO 

MABTSB8  and  ABA  MEN :  their  Appointmart,  Dal 
LiaWHtiaa  and  Bamedlea.  By  JoexPH  "Kxr,  Bao^  MLA.,  Q.CL,  cf  t^ 
Northern 03zeuit;Solidtor<'Generd  of  the Oooo^Flahitfne of  Dcrbun; 
one  of  the  Judgea  of  the  Court  of  BeoonI  for  the  fiboidrBd  of  SattorL" 

In  1  Td.,  8to.,  pttoa  fif.,oiaifa. 

LEADIira    STATITTES 

for  the  uaa  of  Stadenta.   1^  Brbbbv  a  Taoiua,  Baoon 

Hon.  Society  of  Qray'a  Inn,  lata  Sdidlar  of  TMnlty 

Anthor  of  ''Leading  Claea  in  OonatltDtioiial  Low  nSo^y  Slated. 

In  8V0.,  price  ISi^  doth. 

THE  LAW  and  PRACTICE  RBLATINQ 

TO  FBTITIONS  IN  CHANOBBT  AND  LTrSACT.  ladodisg  Cbi 
Settled  Batatas  Act,  Lands  daaaea  Ao^  Traatoe  Aot»  Wladlag-up  PA^ 
tions,  Petitions  relating  to  SoUdtors,  Infanta,  te.  WIfli  on  Appei^ 
of  Forma  and  Freoedenta.  By  Stdxxt  B.  Wlt£uai%aC  Idnoobili  La. 
BarrIater<at-lAW. 

**The  book  ia  furnished  with  a  adaotktt  of  foBBfl  lad  Moadenti:  tap 
arrangement  of  matter  aeema  convenient,  and  wo  havo  fooBd  It  aac7  ts 
consult.  We  have  not  ohaenred  any  important  ooiaalQnwffittin  the  soc^ 
of  the  ireatlae ;  and  the  writer  deaerrea  the  pndaa  of  luwiBg  pa;  ^ 
gother  with  aome  akill  an  unpretending  work,  whldiiB ofc least  bcr 
useful  than  oertain  hugor  Uw  hooka  wo  kMfW  ot.''--MMtarv' /Mnt-ki. 
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In  1  vol.,  8vo.,  prloe  ISi;,  oMih. 

A    COMPENDIUM    OF 

P0X7NDBD  on  the  INSTITUTBS  of    JUBmilAV; 
Bxaminatim  Qnestlona  aet  in  the  TTnhrandlir  and 
(with  sdutions),  and  deflnttiona  of  leading  taana  la 
prindpd  anthorities.   ^y  QoBDOir  QMMTwmMt^  of 
late  Sdiolar  of  Bxeter CoUego,  Oxftnd;  IffJu 
Anthor  of  "An  Analyaia  of  Anstin'a  JniiapnidiDoah,'' 
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Third  Bdltian,lvd.,j 

THE    PROBATE,  LBGAGV;  JJTB   870- 

CB86ION  DUTY  ACTS,  Ihoorpomiinff  Iho  fiM  1»«UiMkBH  Bv 
tinga,  1879.  By  AuBSD  Hahbov,  Baq^t  OoaqteaHl^  it  L^o^  i^ 
Saooeaaion  DntiesL 

Beoond  Bditlon,  in  STO^pdoftti^  ^kflftk 

A  SUMMABY  OF  JTOIBtf  « 

PANIBffLAW.    ]^T.Xi»rAQlBKBii^«C:i|» 
ter-at-Law. 

'*  Law  Studenta  may  wdl  read  it; 
at  the  palna  of  giving  hiaaothorf^itfdl 
of  praotloe,  aa  appUea  to  joiftVatook  oi 
In  aoUdtora'  duunben."— Xmv  TlmM* 
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Now  zeadj,  in  1  vol.,  royal  8to.,  price  30«.,  dotli. 

THE  LAW  RELATIHB  TO  THE  SALE  OF  BOODS  &  COMMERCIAL  A8EMCY. 

By  BOBEBT  CAMPBELL,  M.A.,  of  Lmcoln's  Inn,  Barrister^t-Law ;  Advocate  of  tia  Scotch 
Bar,  and  late  Fellow  of  Trinity  Hall,  Oambridge ;  Author  of  "  The  Law  of  Neg^igMuoai''  etc. 

"  The  portions  of  Mr^  Campbell's  treatise  devoted  to  Maritime  Law  and  to  the  Law  affecting  the  Stoek  Eiefaaoge  are  (-lI 
0{  valuable  matter,  which  we  can  only  thus  snmmarily  indicate.  His  book  will»  we  are  conyineed,  proye  of  great  «eTr..:d  -J 
a  thoughtfol  and  dear  exposition  of  a  branch  of  law  of  practical  interest,  not  only  to  the  Ugal  profeesioo,  l^t  also  Vj  '1^ 
merchant,  the  shipper,  the  underwriter  and  the  broker,  and  to  the  mercantile  community  generally* — Law  Magazitt, 


Now  ready,  in  Sva,  price  6«.,  dotb. 

CONVEYABTGIira  AND  LAW  OF 

FBOPSBTY  ACT,  together  with  the  Solicitor's  Bemuneration  Act, 
44  li  4S  Yiot.  CO.  41  and  44,  with  an  Introdoction,  Notes  ud  a  full 
Index.  By  Stdnxt  X.  Williams,  of  Lincoln's  Inn,  Barristeisat-lAW, 
Anihor  of  '*  The  Iaw  end  Practice  relating  to  FetitloQa  in  Chaooery 
and  Lnnaoy." 

**The  text  is  preceded  by  an  Introdnction  and  accompanied  by  notea. 
lliia  is  a  well-digested  little  book.  It  affords  ample  evidence  that  Mr. 
Williams  has  studied  the  new  Acts  with  care.  His  aaootatiflnQs  aie 
brief  and  to  the  point,  and  his  occasional  refSrencea  to  cases  wiU  assist 
the  stadent."— J^otf  Timet, 

In  8to.,  price  Sl«.,  cloth. 

A   OOMPSin>ITJM   OF  THE   LAW   B£- 

LATING  TO  EXEGUT0B8  AND  ADMINISTRATOBS,  with  an  Ap- 
liz  of  Statutes,  annotated  t^  means  of  references  to  tiie  text*    By 
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.  Grsoort  Walkbb,  B.A.,  of  Lincoln's  Inn,  Baiiister-at-Law,  Anthor 
of  *'The  Partition  Acts,  1868  and  1876 :  a  Msoual  of  the  Law  of  Pai^ 
tition  and  of  Sale  in  Lien  of  Partition.*^ 

**  We  highly  approre  of  Mr.  Walker's  arrangement.  The  notes  are 
full,  and,  as  far  as  we  have  been  able  to  ascertain,  carefully  and  ao- 
corately  compiled.  .  .  .  We  can  commend  it  as  bearing  on  its  face 
Sfridenoe  of  skilful  and  careful  labour,  and  we  anticipate  that  it  will  be 
found  a  very  aooentable  substitute  for  the  ponderous  tomes  of  the 
mn<di<eeteemed  and  valued  William8."~Xaw  Timet. 

Becond  Bditlon,  1  thick  vol.,  Svo.,  48«.,  doth  extra. 

A  MAGISTEBIAIi  and  POLICE  GXTIDE. 

Being  the  Statute  Law,  including  the  Session  of  48  Vict.,  1880.  With 
Notes  and  Bef  erenoes  to  the  most  recently  decided  OajBe82relatlng  to  the 
Frocedure,  Jurisdiction  and  DuUes  of  Magistrates  and  Police  Authori- 
ties. With  an  Introduction,  for  the  most  part  re-written,  showing  the 
General  Procedure  before  Magistrates,  both  in  Indictable  and  Summary 
Iftktters  as  altered  by  the  Summary  Jurisdiction  Act,  1879,  together 
with  the  Bnles  under  the  said  Act.  Second  Edition.  Jty  Hsxrt  0. 
GsnarwooD,  St{peDdiai7  Magistrate,  and  Tskplb  C.  Mabun,  Chief 
Clerk.  Lambeth  Police  Court. 

**  lugistrates  vflU  find  a  valuable  hand-book  in  '  Greenwood  and  Mar- 
tin's Magisterial  and  Police  Guide,'  of  which  a  freSh  edition  has  just 
beenpuhlisbed."— T^fmcf,  January  S7, 1881. 

"  we  have  here  our  ideal  law  book.  It  may  he  siM  to  omit  nothing 
which  it  ought  to  contain."— X<M0  Timet. 

In  8vo.,  price  Sl«.,  doth. 

ENGLISH      COESTITOTTIONAL      HIS- 

TOBY  from  the  Teutonic  Invasion  to  the  present  time.  Derigned  as  a 
Text-Bcok  for  Students  and  otiiers.  By  T.  P.  Taswbll-Lavqiixad, 
BX3X.,  of  Lincoln's  Inn,  Barrister-at-Law,  late  Tutor  on  Constltutianal 
Law  and  L^n^  History  to  the  Four  Inns  of  Court,  and  formerly 
Yinerian  Scholar  in  the  University  of  Oxford.  Second  and  enlarged 
edition,  entirely  revised,  and  in  many  parts  rewrittcm. 

**  As  it  now  stands  we  should  find  it  hard  to  name  a  better  text 
book  on  English  Constitntional  History."— tBoNdr^ri*  JvwnoU, 

Fourth  Edition,  Svo.,  price  12«.,  cloth. 

THE  LAW  OF  FIXTTTBES,  in  the  principal 
relation  of  Landlord  and  Tenant,  cmd  in  aU  other  or  general  relations. 
VCuith  Edition.    By  A.  Bbown,  M.A.,  Barrister-at-Law. 

Kow  ready,  Second  Edition,  in  8ro.,  price  6i.,  doth. 

SELF-FBEFABATIOE'    for    the    IKTEB- 

MEDIATE  EXAMINATION,  as  it  exists  on  Stephen's  Commentaries. 
Oontalning  a  complete  course  of  study,  with  statutes,  questions  and 
•dvioe,  and  intended  for  the  use  of  all  artided  clerks  who  have  not  yet 
pawed  i2ae  intermediate  examination,  ^y  John  Indkhhaub,  Solidtor, 
Anthor  of  **  Self-preparation  for  the  Pinal,"  **  Manual  of  Praotloe.'^ 
•'Principles  of  Common  Law,"  ko. 
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In  Svo,  price  U.  6d^  dctb. 

A   COLLECTION  OF  LATIE 

literally  translated.  Xatended  for  the  use  cC  BtadsBts  for  aa  u-^x 
Bxamiiisftiaas. 

In  1  vol.,  Svot,  price  ISs.,  do^ 

PBIirCIFLES  OF  COEVBYAECnrG.  i^ 

Klemsntaiy  Work  fior  the  Use  of  Stadnts.  By  Baoa  O.  Zsxisv  < 
linodn'S  Inn,  Bsrrlstsr«t>LaiV,  somsttiiie  Lsetercr  to  the  iDcorpcruu- 
lAwSods^. 

1b  8vo^  pries  CSi*  dottu 

THE  LAW  BELATIHa  TO  CHABITIES 

enedaUy  with  rateenoeto  the  VALIDITY  sad  OOasifiUCTi'  N 
CHABITABLB  BBQUBSIB  and  OOKVETAJfCZirCh.  Ky  'k-Bzzi-k.x: 
M.  Wbixbiord,  of  Ltnoobi's  Iim,  Barrister  at  I^sr. 

In  S  vdsL,  royal  Bvc,  price  70s.,  eiotilkJettsnft. 

THE     LAW     BBLATnra     TO      8HI? 

MA8TEB8  and  SBAMBUr :  tiielr  AppafntBisntJMIa^Poinen.  r. .  « 
LtsMlttlss  snd  Bsmedies.    By  Jossph  Sat,  a^-  MA.,  Q.C.  r 
Nortbsrn  Circuit ;  SoUdtor-WDeiBl  of  th«  Oona^  nlatiBe  or  I  ^ 
cms  of  ths  Judges  of  the  Ocnrt  of  Becocd  for  the  JEbnired  cf  S^wt^ 

In  1  toL,  8TC.,  price  ts.,  ddh, 

LEADING    STATUTES    B 

tor  the  nss  o<  BtodentL  1^  "Baxma  O.  Tten 
HoiL  Sodety  of  Qray's  Inn,  late  BChctar  <tf 
Author  of  "Leading  Cases  in  OoBSkitetloiial Iaw 
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In  »vo.,  price  Its;,  eloUi. 

THE  LAW  and  FiaACTIGB  BELATI5 

TO  FKn'nOKS  IN  OHAKCHBT  AND  LimACT.  Ixklril. 
Settled  Estates  Act,  Lands  daoses  Act.  Zroslea  Ac^  Viftiiaif  : 
tions,  Fetitiona  rdating  to  BoUdtora,  InfattfeB^  te.   Wah  as  ^    ■ . 
of  Forms  and  Preoedentai    By  StdiistE.  IVtuxias^cC  liaco^ 
Barrlster-at-Law. 

**The  book  is  furnished  with  a  sdeetion  e(  teuaad  pncc»)^': 
arrangement  of  mattw  seems  oonvenieot,  sad  we  have  loafid  ir 
ooMult.  WehavenotohssrredanyimpoctanftcadsdcmwithlitU. 
of  the  treatise;  and  the  writer  deserves  ths  ptalsecC  hsvi&g 
gethsr  with  some  akfU  aa  onprateading  wwx,  wUdi  is  at  It^' 
useful  than  certain  larger  law  bodES  we  know  ol.' 


In  I  vd.,  Svo.,  price  ISs,  dollb 

A    COMPENDIUM    OF    BOMAN    U' 

F0T7NDED  en  the  IN8TITUTB8  of    JOBTIHLUr;  togft   • 
Examination  QnestloaB  set  in  tilie  UidvaaB^y  sad  Bar  litr  .  - 
(with  adutlons),  and  definitions  c<  Ifj^tng  toeBs  la  tti  wor^  * 
prine^  sothorities.   ^y  Oobdok  QjjspflHU^  off  tte  Ib&<?  "' 
late  Scholar  of  Exeter  CoOege,  Oxford;  MJu  OCfard  sad  Ok..'  * 
Anther  of  "An  Analysis  of  Austin's  < 


Third  Sditlcii,  1  YoL,  Sto,  pite  ns;,  delh. 

THE  FEOBATE,  LBaAC7>  AND  ST 

CESSION  DUTY  ACTS,  Ihcerponiing  the  Ombs  to  lOOat-  . 
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Kow  ready,  in  1  rol.j  lojal  Sro„  price  30«.,  doth. 

THE  LAW  RElATINe  TO  THE  SALE  OF  GOODS  &  COMMERCIAL  A6ENCY. 

By  ROBERT  CAMPBELL,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law ;  Advocate  of  tlie  Scotch 
Bar,  and  late  Fellow  of  Trinity  Hall,  Cambridge ;  Author  of  "  The  Law  of  Negligence,"  etc. 

"  The  portioDS  of  Mr.  Campbell's  treatise  devoted  to  Maritime  Law  and  to  the  Law  affecting  the  Stock  Exchange  are  full 
of  valuable  matter,  which  wo  can  only  thus  summarily  indicate.  His  book  will,  we  are  convinced,  prove  of  great  service  as 
a  thoughtful  and  clear  exposition  of  a  branch  of  law  of  practical  interest,  not  only  to  the  legal  profession,  bat  also  to  the 
merchant,  the  shipper,  the  underwriter  and  the  broker,  and  to  the  mercantile  community  goncrnlly.'* — Law  Magazine. 


Kow  ready.  In  Sva,  price  6<.,  clotb. 

THE  CONVEYANCIira  AND  LAW  OF 

PROPERTY  ACT,  together  with  the  Solicitor's  Remuneiation  Act, 
44  &  45  Vict.  CO.  41  and  44,  with  an  Introduction,  Notes  and  a  full 
Index.  By  Stdnky  E.  Williams,  of  Lincoln's  Inn,  Barrister-at-Law, 
Autlior  of  "  The  Law  and  Practice  relating  to  Petitions  in  Chancery 
and  Lnnaoy." 

**The  text  is  preceded  by  an  introduction  and  accompanied  by  notes. 
This  is  a  weU-digestod  little  book.  It  affords  ample  evidence  that  Mr. 
Williama  ha?  studied  the  new  Acts  witli  oare.  His  annotations  are 
brief  and  to  the  point,  and  his  occasional  references  to  cases  will  assist 
the  stodent." — Law  Timet. 

In  8to.,  price  21  j.,  clotb. 

A   COMPENDIUM   OF   THE    LAW    BE- 

LATINO  TO  EXECUTOilS  AND  ADMIN ISTRATOllS,  with  an  Ap- 
pendix of  Statutes,  annotated  by  mctuiA  of  references  to  the  text.  By 
w.  GiiEOORT  Walker,  B.A.,  of  Lincoln's  Inn,  Borrister-at- Law,  Author 
of  "The  Partition  Acts,  18C8  and  1876  ;  a  Manual  of  the  Law  of  Par- 
tition and  of  Sale  in  Lieu  of  Partition." 

*•  We  hifrhly  approve  of  Mr.  Walter's  arrangement.  The  notes  are 
full,  and,  as  far  as  we  have  been  able  to  ascortaia,  carefully  ond  ac- 
curately compiled.  .  .  .  We  can  commend  it  as  bearing  on  its  fp-ce 
evidence  of  skilful  and  careful  labour,  and  we  anticipate  tliat  it  wUl  be 
found  a  very  acceptable  Bubstitnte  for  the  ponderous  tomes  of  the 
much-esteemed  and  valued  Wiliiums." — Law  Time*. 

Second  Edition,  1  thick  vol.,  8vo.,  42i.,  cloth  extra. 

A  MAaiSTBBIAIj  and  POLICE  GUIDE. 

Being  the  SUitute  Law,  including  the  Session  of  43  Vict.,  1880.  With 
Notes  and  References  to  tlie  most  recently  decided  Cases,  relating  to  the 
Procedure,  Jurisdiction  and  Duties  of  Magistrates  and  Police  Autbort- 
tlcs.  With  an  Introduction,  for  the  most  part  re-written,  showing  the 
General  Procedure  before  Magistrates,  but!)  in  Indictu))lc  and  Summary 
Matters  os  altered  by  the  Summary  J  urisdiction  Act«  1879,  together 
with  the  Rules  under  the  said  Act.  Second  Edition.  By  Hrnrt  C. 
Okkkkwood,  Stipendiary  Magistrate,  and  Tsmple  C.  MAirnx,  Chief 
Clerk,  Lambeth  Police  Court. 

**  Maglstrutes  will  find  a  valuable  hand-book  in  '  Greenwood  and  Mar- 
tin's Magisterial  and  Police  Guide,'  of  wlxich  a  fresh  edition  has  just 
been  published."— TVm^f,  January  S7, 1681. 

•*  We  have  here  our  ideal  biw  book.  It  may  be  said  to  omit  nothing 
Wblch  it  ought  to  contain."— Xov  Times. 

In  Bto.,  price  21  j.,  doth. 

ENGLISH      CONSTITDTTIONAL       HIS- 

TOBY  from  the  Teutonic  Invasion  to  the  present  time.  Designed  as  a 
Text-Book  for  Students  and  others.  By  T.  P.  Tawwell-Laxgmkad, 
B.O.L.,  of  Lincoln's  inn,  Barristcr-at-Law,  late  Tutor  on  Constitutional 
Law  and  Legal  Histoiy  to  the  Four  Inns  of  Court,  and  formerly 
Yineriau  Scholar  in  the  University  of  Oxford.  Second  and  enlarged 
edition,  entirely  revised,  and  in  many  parts  lewritten. 

"As  it  now  stands  we  should  flud  it  hard  to  name  a  better  text 
book  on  K^gl^P^  Constitatiouol  History."— tSo/ici/or<'  Journal. 

Fourth  Edition,  8vo.,  price  12«.,  cloth. 

THE  LAW   OF  PIXTUHES,  in  the  principal 

relation  of  Landlord  and  Tenant,  and  in  all  other  or  general  relations. 
Foorth  Edition.    By  A.  Bbown,  M.A.,  Barrister-at-Law. 

Kow  ready,  Second  Edition,  in  8ro.,  price  6/.,  cloth. 

8ELE-PBEFABATION    for    the    IKTEB- 

MBDIATB  EXAMINATION,  as  it  exists  on  Stephen's  Commentaries. 
Containing  a  complete  course  of  study,  with  statutes,  questions  and 
advioe,  and  intended  for  the  use  of  oil  articled  clerks  who  have  not  yet 
passed  the  intermediate  examination.  By  John  In'DErmal*r,  Solicitor, 
.Author  of  *'  Self-preparation  for  the  Final,"  **  Manual  of  PracUoe," 
•«PriacipIeB  of  Common  Law,"  &o. 


In  Sto.,  price  $s.  6<f.,  doth. 

A   COLLECTIOlSr  OF  LATIli^  MAXIMS, 


literally  translated. 


Intended  for  the  nse  oC  Students  foe  sU  U^ai 


In  1  vol.,  8to.,  price  18«.,  doth. 

FHIKCIPLES  OF  CONVBYAWCnrO.  An 

Elementary  Work  for  the  Use  ot  Students.  By  HJDiXT  0.  DziHL  <i 
Lincoln's  Inn,  Baxrister-at-Law,  sometime  Lectarer  to  the  lacorpcraced 
Law  Society. 

In  8to.,  price  St.,  cloth. 

THE  LAW  EELATIWa  TO  CHAEITIES, 

ospeciaUy  with  reference  to  the  VALIDITY  and  CONSTIiUCrno.N'  ot 
CHARITABLE  BEQUESTS  and  CONVEYAKCIKO.  By  Fm»isA5D 
U.  Whitkfoud,  of  Unooln'slnn,  BaxristerHGit-Law. 

In  2  vols.,  roysl  8yo.,  price  70s.,  doth  lettered. 

THE  LAW  KELATING  TO  SHIP- 
MASTERS and  SEAMEN  :  their  Appointment,  I>atfies, Powers,  liiet^!. 
Liabilities  and  Ilemedies.  By  Joseph  Kat,  Esq.,  MJL,  Q-C.  of  t'* 
Korthem  Circuit ;  Solicitor-General  of  the  Cous^  Psiatane  of  l>irl  i^ ; 
one  of  the  Judges  of  the  Court  of  Becord  for  the  Hundred  (rf  S&Lori ' 

In  1  ToL,  8yo.,  price  9s.,  dofch. 

LEADIKG    STATUTES    SXTMHABISED, 

fcr  the  use  of  Students.  By  EiuntST  C.  Thomas,  Baoon  Scholar  d  itt 
Hon.  Society  of  Gray's  Inn,  lata  Scholar  of  Trinity  C<^es€,  OiicrJ, 
Author  of  **  Leading  Cases  in  Constitutional  Law  Bri^  Stated." 

In  8to.,  price  18s.,  cloth. 

THE  LAW  and  PRAOTICE  RELATING 

TO  PETITIONS  IN  CHANCEBY  AND  LUNACY.  iBclaiing  tie 
Settled  Estates  Act,  Lands  dausos  Act,  Trustee  Act,  Win:li&ir-cr  r  t.- 
tious,  Petitions  relating  to  Solicitors,  Infants,  &c.  With  an  JLr!xi:ix 
of  Forms  and  Precedents.  By  Stdxby  B.  WtijjaMK,  of  LiAa>l!i':i  ln^ 
Barrister-at-Law. 

**  The  book  is  furnished  with  a  selection  of  forma  and  preocdests ;  tt 
arrangement  of  matter  seems  convenient,  and  we  haTe  found  it  c::<}  t? 
consult.  We  have  not  obeerred  any  important  omiflBion  witbin  tbe  scrpe 
of  the  treatise ;  and  the  writer  deserves  the  pnise  of  having  pa;  t^ 
gether  with  some  skill  an  unpretending  work,  wliidi  is  at  \etsi  hctb 
useful  than  certain  larger  law  books  we  know  oL"^Stftkttor$'  Jvur.r-i 

la  1  ToL,  8vo.,  price  Us.,  doth. 

A    COMFENDIUM    OF    BOMAN    LAW 

F0UNDE1>  on  the  INSTITUTES  of  JUSTINIAN ;  togetber  ^^ 
Examination  Questions  sot  In  the  University  and  Bar  Bxscun&noj 
(with  solutions),  and  definitions  of  leading  terms  in  the  wordi  ol  :• « 
principal  authorities.  By  Gordon  Caxpbsll,  of  the  Inner  TetHr-c. 
late  Scholar  of  Exeter  College,  Oxford ;  M.A.  Oxford  and  Csmbrii«ei 
Author  of  "  An  Analysis  of  Austiu's  Juxispmdflnce.** 

Third  Edition,  1  vol.,  Svp.,  pzfoe  Sfc*  doth. 

THE    FBOBATE.   LEGACY,  ANB  BVC- 

CESSION  DUTY  ACTS,  Incorpomting  tha  Cases  to  MicbscliEAs  ^''- 
tiugs,  1878.  By  Alvrko  Habsoh,  Esq.,  GomptaraQflr  of  Legsc?  uU 
Baooeesion  Duties. 

Second  Edition,  in  8to.,  price  6j.,  doth. 

A  SITMMABT  OF  JOIHT  BTOOE  COK- 

PANIES*  LAW.  By  T.  Eustacx  Smiib,  of  the  Inner  Hempls,  &^> 
ter-at-Law. 

**  Law  Stadenta  may  wdl  read  It ;  tor  Mr.  Bmlth  has  very  wi?>:  Ij  h  ■: 
at  the  pains  of  giving  hia  aatbority  for  all  his  stateoients  of  tbe  'a^^  >' 
of  practice,  as  applied  to  joint-atock  oompaoj  bnringw  osoal^  trx:s>^:  ^> 
lo  lolldton*  chamben."— ^«  rfne*. 
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